Appendix A : The Economics of Property Law (SEE ‘SUPPLEMENT’ OUTLINE FOR APPX A)
I. THE MARKET SYSTEM AND ITS ALTERNATIVES  (ANSWER QUESTIONS ON A8)

a. Markets, Equilibrium and the Price system

i. The equilibrium price in a competitive market: supply = demand (A2)

1. Perfectly competitive market

a. One with (1) so many firms that none has any control over prices & (2) in which all produce an undifferentiated product (ex. Agricultural products)

2. Efficiencies of Prices in a Market system with Perfect competition

a. Law generally should not intervene with price controls in the setting of prices by a competitive market (b/c it’ll create shortages)

3. Supply (“S”) and Demand (“D”) curve

a. S curve slants upward b/c at a ( price, firms are willing and able to produce more

b. D curve slopes downward b/c consumers will buy more if the price is (
4. Where S & D curves meet/intersect ( equilibrium point/price
a. At this point, S = D, no more and no less

b. There is (1) no scarcity and (2) no waste

ii. The Invisible Hand: Market Allocation vs. a Centrally Planned (command) Economy (“CPE”)
1. Alternative of a CPE ( making production decisions by politics or law
a. In a CPE, gov’t officials would figure out quantities of all possible goods that they think society would need

b. Every nation still has at least some ltd aspects of this (ex. US highways & edu.)

2. Inefficiencies of central planning

a. Depends on the ability of planners (not the mkt) to accurately gauge the tastes and needs of consumers

b. System is vulnerable to political influence

c. Planners might not be innovative enough and would use same old products instead of inventing new ones

d. Ultimately, it might be necessary to allocate products among consumers by command (ie. By law), rather than to allow consumers to make choices

e. The # of some products will lag demand

3. The “invisible hand” of the market place

a. If central planning doesn’t match quantities with our wants and needs then who will?  The market itself will.

b. The market, if it approximates perfect competition, will pressure suppliers as well as consumer toward the equilibrium price and quantity

4. 1 ½ cheers for the market

a. Marketplace still has limits and dysfunctions 

b. Applies only to perfectly competitive mkts

c. There is still a role for intervention by the law

iii. Dynamic Markets and the effects of price controls

1. “Signaling effect” of prices (Crump like this term)
a. If S is < consumer D, then price will go (.   The ( price motivates S’ers to produce (  

b. “signaling function” – it tells consumers that they must sacrifice more to buy a scarce item, thus lowering demand, and it tells producers that they will be rewarded for producing more of the item, thus incr’g supply

2. Incentive for price controls

a. Consumers may view the price increase as price gouging, but the supplier is not making any excess profits

b. Here the consumer will call for price controls

3. Effects of a law imposing price controls

a. The controlled price is going to be ( or ( than the equilibrium price, and ( S ( D
b. This will lead to scarcity or oversupply of the commodity

iv. “Consumer sovereignty” and wealth effects

1. Continuing controversies over legal controls in the event of gouging or windfall profits

a. Most economists agree that price controls in competitive mkts are generally unwise 

b. BUT there are instances in which price regulation can be justified (ex. Monopolies)

2. ( Consumer sov through dollar votes in a market system

a. Every consumer has his number of dollar votes that ultimately motivate firms to produce that mix of goods and services that the consumers want 

3. Limits of consumer sovereignty

a. $ votes in the mktplace are allocated more heavily to those who have more $, and therefore rich people will determine things

b. Marginal Cost (MC), Marginal Utility (MU) and Factors of Production (FoP): components of the supply and demand curve

i. MC, MU, and the law

1. Marginal Cost: the cost of producing one more unit

a. First unit is very expensive because it reflects start up costs, but the second unit costs less and for a time the “MC” falls with each additional unit

i. This effect is called economies of scale
b. At some point costs for additional units will go up because the firm will run out of efficient space, use older machines, etc.

2. MC curve of a typical firm

a. Curve is high at low quantities because per unit amounts are high, but then slopes downward as per unit costs decrease, and then rises again

3. Factors of Production

a. Sum of the MC of all factors of production is the firms MC
b. If one factor of production (, then the person will use ( of it and (others

4. Marginal Productivity (MP): usefulness of one more unit of a factor of production

a. At medium levels the MP is high, but at large numbers the MP of adding one more unit declines – aka the law of diminishing returns
b. A supplier will not add beyond the pt where MC = MP

II. ECONOMIC EFFICIENCY
a. Economic efficiency in production and consumption

i. Marginal Cost and production efficiency

1. Profit maximization w/in the mkt system motivates each firm to choose the mix of FoP that minimizes its overall MC

2. The MC of a FoP  tends to =  its MP.  This is so b/c each firm is motivated to employ FoP efficiently up to the pt where the cost of each factor counterbalances its productivity

3. Firm attempts to produce at that level where its MC = its Marginal Revenue (MR)

a. As long as each $ of production cost brings in > revenue than $1, the firm tends to produce more.  It is willing to pay for more ‘units of production’ until precisely that point where its MC =, but isn’t >, the price it receives for the last unit it produces

4. In a perfectly competitive market, a firms supply curve will equal its MC curve

ii. Consumer utility and efficiency

1. The satisfaction that each add’l unit will produce is the Marg. Utility of that commodity

a. MU often depends on the quantity of the item the consumer already has.  If a person already has one comfy home then it is unlikely that he will derive as much satisfaction or MU from a 2nd, 3rd,etc. home

2. Consumer will purchase mix of gds & svcs that produces the most satisfaction w/in his budget limits

iii. Efficient innovation, production volume and investment

1. Market system tends to induce firms to produce at the Production Possibility Frontier (PPF) 

a. PPF – term that means the most that is attainable, given existing resources and technology and the mix of goods and services desired

2. Consumption (Current) v. Investment (Future)

a. Gov’t does not need to tell someone what to do - the balance of costs and utilities will determine the choice

3. In order to ensure that innovation is paid according to its MP, we create rights in Intellectual Property (IP)

b. Distributional efficiency: Pareto Optimality and Kaldor-Hicks efficiency

i. The concepts of pareto optimal and kaldor hicks

1. Pareto – when all beneficial trades have been made

a. No consumer can benefit from any further voluntary trade with another; all trades that can increase utility have been made

b. ( Not necessarily fair or just, but only efficient – not concerned w/ equality in the distribution of wealth

c. Perfectly competitive market tends to go toward pareto

2. Kaldor-Hicks

a. Even though an exchange will leave some individuals worse off, it still may be efficient to make the exchange if the total gain by those who gain exceeds the total losses of those who are disadvantaged

b. ( Utilitarians love Kaldo-Hicks

c. Inconsistencies between “efficiency” and “equality” (KEY POLICY ARGUMENT; Hugo Chavez)

i. Equality v. efficiency: the tradeoff and the law

1. One arguable deficiency of the mktplace is that it does not tend to produce “distributive equality”

2. Redistribution by price regulation

a. Sometimes across the board price controls on fuel, health care, apt rents are justified on the ground that poor people can’t afford these necessities

3. Problem: sometime people don’t want to be taxed to help pay for others needs
III. Market imperfections: Imperfect Competition, Externalities, Uncertainty and Transaction costs

a. Market imperfections part one: industry structure and the antitrust laws

i. Industry structure, conduct and performance: monopoly, oligopoly and the law (A18)

1. Is the assumption of perfect competition valid?

a. Does not fit the real world

b. Large entities make the market imperfect

c. Also it implies perfect buyers who never make purchasing mistakes or become victim to misleading ads

i. Also brand loyalty and the creation of new demand thru product diversification undermines it further

2. Monopoly is a market with a single large seller
a. Acts differently than a firm in a competitive market

b. Both trying to max profit, but monop. does this by restricting output, & this ( price

c. Disadvantages of monopoly

i. Consumer wants more than is being produced

ii. Uses resource disproportionately in prod’n by rec’g gtr than normal profits

d. “Natural Monopoly” refers to one in which capital req’ts or phys factors dictate that there can be only one efficient seller

i. Can be destroyed by technology

ii. Can be created by patents, and by industry consolidation

3. Oligopoly – market in which there are few enough sellers so that firms must take account of other firms individual behaviors

a. Price cut by one is likely to be matched by others

b. Characteristics of oligopolies

i. Product differentiation

ii. Non price competition through product changes, logos and ads

iii. Barriers to entry or large initial investment

4. Legal responses to monop and oligops

a. Price regulation: Try to motivate the monop to act more like a competitor

b. Antitrust laws: Regulate price fixing, anticompetitive mergers, etc. to get oligops to act more like competitors

c. Do nothing

d. Errors in regulatory law

i. Regulatory Lag - rate proceedings last for yrs & ( prices aren’t adjusted in an efficient manner

1. In other words, the “Signaling Function” is distorted (see I, a, iii, 1, b); prices aren’t set by the mkt, but by the gov’t

2. Private investor won’t invest if their upside profits are ltd by regulation, but their losses aren’t likewise ltd

ii. Politics – public may seek to cut cost estimates unreasonably and the monop may try to inflate

1. Even though sometimes it’d be better for mono to get rate incr, the politician will have a ‘hard sell’ to the public

ii. Distressed firms and overly competitive markets (A23)

1. A market in distressed firms or their assets

a. A mkt where capacity is > demand

b. Firms that buy others that are poorly managed, undercap or unlucky

c. Good:  Acq’d firm might go out of busines, & we want those assets to be productive

d. Bad: This would allow too much concentration in the newly created entity

i. This causes more monop effect and less competition

2. Overly competitive markets with low barriers to entry

a. Inefficiencies from too much competition (ie ‘over competition’ restaurants, bars)

b. Like to direct people away from this, but don’t want to impinge freedom

c. Encourage people to make analysis of this b4hand

iii. Public goods (A24)

1. Public goods (aka non-rival use gds) are gds which their benefits are so diffuse that no particular individual has sufficient incentive to invest adequately in them (ex. Nat’l defense, air/water quality, public woods)

a. Hybrid goods – those that benefit some people more than others, or that provide private benefits as well as public ones 

i. Vouchers for public education & housing

ii. Deed restrictions (also help to avoid the “Tragedy of the Commons”)

2. Free riders 

a. Persons who benefit from costs incurred by others without paying an amount corresponding to their MU
b. There’s no real rational incentive for the person contributing the $, b/c he doesn’t get the proportional benefit of the $ spent

i. This is reason we give patent protection

ii. Reason we should encourage settlement and not pursue all legal disagreements to a courthouse

3. Tragedy of the commons

a. Public goods are sometimes not maintained b/c incentives are too diffuse

b. Market imperfections part two: Socioeconomics and the Critique of “homo economicus” (A25)

i. Homo economicus is an idealized construct, invented to make eco. theory workable.  He is perfectly knowledgeable, never fooled, discerns utility infallibly, & always acts from pure self-interest, never from altruism
1. Thaler’s ‘beer experiment’ blows this up b/c the MU of the beer rec’d from a Quickee Mart is the same as that from the 4 Seasons Hotel – so why should we be willing to pay more from the beer from the 4 Seasons?

2. Hard to predict who will commit fraud from a strictly eco. pt of view

ii. Socioeconomics i/s/o Economics?: examining eco assumptions

1. Why socio instead of eco?

a. It is incomplete and misleading because real consumers are sometimes guided by their perceptions of social appropriateness or fairness rather than by eco factors such as mkt price or eco utility 

2. Socioeconomics as “Economics-Plus”

a. Because it borrows not only from eco theories, but also from ethics, psychology, etc. to provide a more complete analyses of eco behavior

c. Market imperfections part three: externalities from accidents to pollution (A27)

i. What are externalities and what is the law’s response?

1. Profit max

a. Marketplace assumes that individual firms will max profits and that eco efficiency will result.  But this does not guarantee that firms will have any incentive to avoid side effects that harm society (ie accidents, pollution)

2. Externalities (external costs of productions – ‘side effects’)

a. Even if the most internally efficient method causes huge external costs in accidents or pollution, prices drive the firm to choose this internally desirable but societally disadvantageous method (negative externality)
i. Examples of Negative Externalities: Accidents, injuries, pollution, etc

b. ( Market encourages negative externalities

i. If you can export your costs, and thus reduce MC, you will do so

c. There are also Positive Externalities (ie wonderful landscaping for a bldg)

3. Regulatory and legal responses

a. Society can

i. Ignore and let the costs fall where they may

ii. Let it be handled by private negotiation

iii. Regulate by prohibiting certain activities

iv. Setting performance stds

v. Use taxes, permits, subsidies - allow certain volume of external effects but to cause the firm to “internalize the costs” (cost internalization) (negligence)

vi. Require firms to pay damages to victims for the costs they externalize
1. If we could perfectly determine damage amounts, firms would pay exactly that amount

ii. Accidents, law and eco theory (A28)

1. Eco analysis of the common law

a. Goal is to administer the deterrent effect of a damage remedy in the appropriate circumstances and at roughly the proper level.  

b. This level is that at which the last $ spent on reducing ext thru accident prevention equals the loss in mfg value that it causes, because at this level, greater expenditures will cost more than they are worth

c. See Figure 5 on A30
i. Hard for a company to determine where those lines are
ii. Diff. people would draw the lines at diff. places
iii. Highway fatalities: Hard to put a price on a life
d. Not trying to prevent every possible accident (too expensive)
e. MC of add’l incr of accident has a much lesser MP of accident production
2. Ex is Learned Hand formula [If B(cost to prevent)<P(%)*L(injury) = negligence]

3. Consider  OSHA’s regulatory controls – establishes prohibition/rules; but since firms can find ways around specific rules, have to establish guidelines
4. Deontologists: Would say forcing co. to internalize these costs is the ‘right’ thing to do in the aggregative 

5. Economists:  Wouldn’t care about right and wrong, just matter of efficiency 

6. Look at Easterbrook’s example on A30 (#3): Making airlines safer reduces safety overall
iii. The efficiency of accident laws: the example of actual and punitive damages (A31)

1. Too much damage liability results in an undesirable suppression of the production of goods and services, and too little results in undesirably high levels of (negative) external effects

2. Compensatory damages result in deterring effect, in that firms will have to add the amount of potential damage verdicts to its production costs

a. Economist:  Inducement to get the firm to behave the way we want them to behave
b. Deontologist: ?
3. But at the same time there is a need to limit punitive damages because then damages can be harmful rather than helpful 

a. Economist: punitive damages are a Gap filler  

i. If no punitive damages, under deterrent

ii. If too much punitive damages, over deterrent 

b. Memphis School Dist. v. Stachura (A32)

i. Ideal pt: where damages = amt of social deterrence

ii. If U give too much in damages (add’l damages):

1. School board would do anything to avoid this situation again
2. How?  You’d never fire them, regardless of incompetencies!!!
c. Smith v. Wade (A33)
i. You’re gonna probably have to eat loss b/c it’s hard to measure
d. Market imperfections part four: informational deficiencies and transaction costs (A34)

i. Incommensurability, Irrationality and Uncertainty

1. Economics in the real world – damages are uncertain

2. Incommensurability – lack of common measure

a. When comparing accident losses to safety exp., we are comparing apples to oranges

b. Try to solve using Shadow Mkts: 

i. Allows us to guess what people’s lives are really worth

ii. IE: Look at Jury verdicts to see how they value a life

3. Economist tries to solve by turning everything into a $ amount so that it can be compared

a. But values such as love, achievement or pleasure are difficult to quantify

4. Irrationality of enforcement

a. Even if we could derive clear and accurate curves by perfectly translating into dollars all accident losses, we face the problem of having to educate every judge and juror in eco theory

b. We would also need to ensure that the meaning of every verdict, present or future, would be adequately known to every firm

5. Uncertainty
a. Firms weighing production efficiency against safety expenses cannot be certain that one more dollar would be efficient to spend to avoid loss

6. Eminent Domain example A35 – how much must city pay for exercising eminent domain?
a. Historical Cost?  Mkt value of that strip of property?

ii. Transaction costs (A36)

1. Consumer pays more costs than just those for the ‘direct’ good or service desired b/c there are ‘indirect’ costs involved in the making of the transaction itself (ie broker for home, legal fees, etc)

2. “Due Diligence” costs are those a purchaser undertakes in a complex transaction, in order to avoid loss caused by faulty info, fraud, or nonperformance

3. IE: HUD form helps reduce trans. costs b/c the gov’t stdized the form to enable people to 

a. Efficiency to setup uniform disclosures

4. Efficient to limit survey costs?

a. No - Surveyors may decide not to do certain jobs

b. Yes - Buyer may have to do a bunch of research to determine a fair price

5. Insure against adverse possession

e. Information Asymmetries (supplement, pg 43)

i. Note on Diff. in B’s & S’s Knowledge

1. Info Assym: When the S Can Evaluate the Transactional Risks but the B Cannot (or Vice Versa)

a. Gov’t faces walking a tightrope b/t assisting the impaired B (or S) involved in an Info Assym trans. on the one hand, and interfering w/ mkt functions on the other.

b. Diff from Irrationality (‘d, i, 4’ above) b/c no one has sound knowledge in irrationality setting

2. The Ambiguity (& Arguable Inappropriateness) of Economic Arguments Based Upon “Bargaining Power”:  several def’ns (CRUMP DOESN’T LIKE THIS b/c term is ambiguous and lazy argument)

a. Mkt Structure: BP sometimes describes the position of a S in a mono or olig

i. “Mkt Power”, referring to the power to invoke strategies such as restricting supply to max. profit, may be a better term in this situation than “BP”; 

b. A Large B or S in a Competitive Mkt: BP is inappropriate

i. A large corp. is a price taker, not a price maker, in a perfectly competitive mkt

c. Info Asymm:  BP is inappropriate if S’s knowledge of the transaction is gtr than B’s

i. A direct reference to knowledge defects or “info asymm” would be clearer

IV. Coase theorem: if trans. costs are $0, private negotiation treats externalities efficiently regardless of legal rules (A37)

a. Private bargains v. legal rules

i. If there are no trans. costs then the private parties themselves will negotiate the efficient solution

ii. So it is immaterial from an efficiency standpoint what the law says

iii. Recognize that while gov’t regs. may be necess., recog. that it ( efficiency and (trans costs

b. Except for transaction costs, private negotiations will determine the efficient solution

c. If trans costs = 0, it is immaterial to efficiency which rule is used; parties will negotiate efficient

d. Is it meaningless? CRUMP DOESN’T THINK IT’S VERY VALUABLE
i. Yes – you NEVER have $0 trans costs in real world

ii. IE: Farmers have to take time to meet, $ for lawyers, $ for enforcement
Appendix B: Ethical & Political Philosophy: The Theoretical Justifications of Property Law 

Ethics/Political Appendix B Material
1) Ethical Philosophies: The great divide is between teleology and deontology

a) Ethical Philosophy in the Law:  From Utilitarianism to the Categorical Imperative

i) Teleology (emphasizes “the good”): “nature & purposive” philosophy, something is good or bad not b/c of morality, but b/c of the effects that it causes in the aggregate
(1) Consequentialism:  particular kind of Teleogy;  Ethics of producing good results;  (ie: Fraud is illegal b/c of the results it causes, which are harmful (mkt inefficiency), rather than good)

(2) Utilitarianism (branch of Consequentialism): THIS IT THE BIG ONE “it is the greatest happiness of the greatest # of people that is the measure of right & wrong”

(a) Looks at the aggregate effects of a particular policy

(3) Utilitarianism/ teleological philosophy in its most absolute form can produce tremendously draconian results b/c under this theory for example, slavery was probably “right” because the disadvantage of slaves was outweighed by the advantages that the institution produced for society as a whole.

(a) Utilitarianism preys on vulnerable minorities and disabled persons

(b) Is OK to take certain individuals prop. and give to the masses (ie confiscation of an amusement park)

ii) Deontology (emphasizes “justice”): it emphasizes justice, or the rightness or wrongness of actions. (ie: Fraud is illegal b/c it is wrong;  consequences drive moral issue)

(1) Morally based philosophy (does NOT care about costs/benefits)

(2) Kant is a member of this school of thought with his categorical imperatives

(a) However there can be conflicting categorical imperatives!!!

(i) What if performance of promise (which U can never break) is illegal (U can never break the law)?

(b) Add’l problem is that the categorical imperatives are inflexible and you can’t balance the imperatives with any other value, even when losses exceed gains

(i) Should adhere to “universal rules” w/out variation & regardless of consequences (NEVER lie or break a promise)

(ii) IE:  Tell terrorist that a neighbor is in the closet? (‘lie or die’)

(3) Imitation Principle:  What if every one did a certain ‘immoral’/’illegal’ act

(4) Categorical Imperative / Anti-Objectification:  Every individual is worthwhile;  no one s/b treated only as a means to another’s ends;  never lie;  never break the law

iii) ( There is a difference in how these schools attack a particular policy

(1) Deontologist( does the policy comply with a particular moral duty/categorical imperative etc.?  Does NOT care about costs/benefits

(2) Consequentialist /Teleological( does the policy produce more advantages than disadvantages to society as a whole?

iv) WHAT TO TAKE FROM THIS STUFF( Just be sure you can recognize when a policy/argument/law is more teleological (also referred to as consequentialist and utilitarian) or deontological

(1) If the policy/ law focuses on what is just or moral (like providing food stamps b/c we believe that providing free food to poor people is the moral thing to do) then the policy/ argument is deontological in nature.

(2) If the policy/ law / argument focuses on whether or not something is efficient in that the costs to society are outweighed by the benefits to society then it is a utilitarian/teleological argument.

(a) Economics is a consequentialist / utilitarian  philosophy 

1A. Lease Regulation: Landlord-Tenant Regulation (Chapter 14)
1. Implied Covenant of Quiet Enjoyment (ICQE) and Constructive Eviction Problem
a. ICQE Principles & Rules: (deals w/ actual act(s) of the LL)
i. Three elements must be proved
1. The ICQE only protects against wrongful conduct 
2. By or attributable to the Landlord (LL), not a stranger

3. That fundamentally/substantially interfered with the tenant’s legitimate use of the property.
ii. Implied in all leases – residential or commercial

iii. This is a very limited covenant because it only applies to conduct by the LL.

1. Generally doesn’t cover omissions or premises defects UNLESS specifically provided for by law or lease

b. CE Principles & Rules 

i. If the ICQE is breached, the court may find a constructive eviction (CE) and allow the tenant to terminate.  To satisfy CE, the T must show the following 3 items:

1. Give notice to the LL of the alleged breach

2. Allow the LL a reasonable time to cure the violation

3. Abandon/surrender the premises w/in a reasonable time after the LL’s wrongful conduct 
a. PROBLEM: Must give notice and time to cure and surrender promptly! Cts are split on this point b/c:
i. If T doesn’t leave ‘soon enough’, LL will argue T didn’t surrender promptly
BUT
ii. If T leaves ‘too soon’, LL will argue T didn’t give reasonable time to cure
ii. This confusion can exacerbate transaction costs, b/c often leads to attorney/litigation costs
c. T will usually use the breach of the ICQE as a defense to not paying rent, and urge the court to find that the LL’s breach of that covenant constituted a CE

i. LL’s pretext concern:  If the T withholds rent under pretext of implied covenant, then LL may have to wait a long time for the court proceedings. (pg 876)

2. Implied covenant of habitability (ICH) (pg 871) (deals w/ omissions)
a. Minimum standard of habitability that the LL must provide
i. Doesn’t focus on the conduct of the LL, but on the condition of the premises.

1. Habitability is a minimal std, not a high std

2. It just has to be habitable (doesn’t have to smell good)

ii. Thus, it imposes broader duty on the LL than the ICQE
iii. KEY ISSUE:  What does habitability mean? (argue both sides)

b. Implied to residential leases
i. Is it a good idea to base the covenant on the housing codes?

1. Argument for:  

a. Code does provide set regulations 

2. Argument against: 
a. Code provisions very extensive – hard to comply 100%
b. Can’t distinguish between code sections (con)

c. Code provisions can be vague 
ii. Javins v. First Natl. Realty – Housing codes are determinative
iii. Dick v. Pacific Heights - Housing codes are helpful, but not determinative
c. More problematic in the commercial market to impose a general ICH

i. Argument for the covenant

1.  Addresses the market deficiency of information asymmetry

2. May be a useful tool in addressing the negative externalities of low quality buildings

ii. Argument against the covenant

1. Notice the difference in the purposes of residential vs. commercial

2. Let the market control and produce a sufficient mix of quality and price

3. Covenant will increase shortages

4. Too great a variation in commercial market

iii. There really is no overwhelming economic justification for the covenant

1. Supporters rely primarily on humanitarian/ policy arguments.

a. Questionable economic justifications

i. Externalities of bad housing, information asymmetry
d. Any lease provision the purports to negate the ICH is void as a matter of public policy (you cannot waive ICH), which may actually work to the T’s detriment in some cases.  
i. Why? B/c the T’s can’t choose to live w/out certain basic amenities (ie hot water) for a reduced rent.  ( can leave T w/out place to live b/c can’t afford min. costs imposed upon LL by ICH
e. T will usually use the breach of the ICH as a defense to not paying rent, and urge the court to find that the LL’s breach of that covenant constituted a CE
i. LL’s pretext concern:  If the T withholds rent under pretext of implied covenant, then LL may have to wait a long time for the (expensive) court proceedings. (pg 876)
ii. LL still has to pay his costs, but he’s not rec’g any rent from Tenant and the Tenant still lives LL’s residence
3. Landlord’s Remedies For Tenant’s Breach

i. Sue for General Damages 

1. BUT watch out for duty to mitigate! (be able to argue utilitarian/deontological for both views)
a. Austin Hill (majority)( LL must take steps to market the property.

i. Utilitarian view: Note the eco. argument (factors of production) and externalities (deterioration of property)

b. Stone Henge (Minority/traditional)( no duty for LL to mitigate

ii. Retain the security deposit

1. BUT Accounting within 30 days is required to retain the security deposit!
2. Don’t have to account when applying deposit to back rent

iii. Self Help
1. Most jd don’t allow LL to personally kick T out
a. For SH: Concerned about escalation into violence; unlawful or erroneous eviction by LL; LL can use summary proceeding

b. Against SH: Summary proceedings take too long and are too expensive
2. In most jd you can lock T out so long as you give him a key if he comes and asks for it (makes him come and see you)
iv. Eviction

1. LL must give T notice & opportunity to cure; if T doesn’t respond ( ‘unlawful detainer’ & LL gets ‘expedited’ remedy (though it’s often anything but, b/c T invokes ICH breaches)
2. IF case goes to trial (meaning T answers), LL only wants 1 issue – who has rightful possession ( If LL wins, he gets ‘writ of possession’
3. Reasons for the Common law rule of separating rent and other K promises
a. Habitation claims are raised pretextually, especially in eviction proceedings for failure to pay rent.

b. Even if they are pretextual they take a long time to develop and the tenant gets to stay in the house while this is occurring.

c. The better solution is to evict tenant and then let him sure for damages for breaches of other K promises

4. Retaliatory eviction
a. Can be based on anything, such as race, age etc, and shady tenants will always try and bring this as a defense (pretextual) to an eviction proceeding.

b. Most courts don’t allow tenant to bring this claim as a counterclaim/defense in eviction proceedings ( Cts make them bring it as a separate suit
4. Discrimination Statutes
a. Fair Housing Act

b. Coverage : Race, Religion, Sex, Handicap, Familial

c. LL must be damn careful advertising, availability, etc; must also modify for the disabled
d. Three Step Process of Proof

i. P Proves Prima facie case of discrimination

ii. D produces a non racial explanation

iii. P disproves non racial explanation
1B. Leaseholds: Conveyance & K (Chap 13)
1. Different Types of Tenancies – 5 different types (pg 783)
1) Fixed Term (FT) lease (aka Estate for Yrs): Tenancy with a definite length

(1) Advantages for T:

i. A T might prefer a FT lease b/c of the security it gives - unless the T gives the LL good cause to evict her, the T will have a place to live (residential) / work (successful ongoing business) until the term expires. 
ii. The T also knows that her rent will not go up during that period
iii. If the FT has some Statutory Tenancy elements to it, the T can probably break the lease w/ notice
(2) Disadvantages for T:

i. T is obliged to pay the entire year’s worth of rent, even if she does not stay in the location the entire time (but subject to LL’s duty to mitigate)
(a) Even if T just ‘up and leaves’ w/out notice, may not worth it to the LL to track down T and try to collect from them (esp. if LL’s T’s are ‘empty pockets’)

ii. B/c LL can’t adjust his rents to mkt rates during the lease, the LL may ‘front end’ the rent by charging higher than expected rents to the T to help him recoup the costs.  
(3) Advantages for LL:

i. LL has an interest in a stable, predictable income flow
(4) Disadvantages for LL:

i. He can’t adjust his rent to mkt rates during the terms of the lease

2) Periodic Term Lease (aka Renewable Lease): Tenancy is automatically renewed for set length of time UNLESS notice of termination is given

(1) Can be created either by express agreement or by implication

(2) Advantages for T:
i. Has flexibility to leave sooner than if he were in a FT lease – esp. valuable to someone who moves frequently or a start up business which is unsure of it’s success at this location
(3) Advantages for LL:

i. Allows them to adjust rent to market levels sooner then if they were in a FT lease situation, and thus aren’t as inclined to ‘front load’ rents on subsequent T’s 
3) Tenancy at Will: Tenancy is terminable whenever either party wants ‘out’; has no fixed termination 

(1) Can be created either by express agreement or by implication

(2) Probably best suited for situations where the parties trust each other w/out reservation

(3) Advantages for T:
i. Probably most preferred by T’s who only want to stay in a location for a very short period of time

(4) Disadvantages for T:

i. No security - He could be kicked out by LL at anytime
(5) Advantages for LL:

i. He could adjust his mkt rate for rent regularly
(6) Disadvantages for LL

i. T might leave if LL adjusts mkt rate too frequently or by too much

ii. Can’t count any steady stream of income in most circumstances

4) Tenancy at Sufference (T@S):  You entered into possession of the property lawfully, but didn’t leave when the your right to possession was terminated

(1) A T might like this situation if he can avoid paying rent while being a T@S 

i. For instance, if the T is invoking the ICH as a pretext to avoid paying rent - The LL still has to pursue legal remedies, which take time, & all the while the T is living rent free
(2) Obviously not desired by LL in any circumstance – could theoretically lead to loss of property by adverse possession
5) Statutory Tenancy: basically most states have enacted statutes that create tenancies unknown to the CL; Many state have ltd the LL’s right to terminate either a fixed term or a periodic lease
(1) In practical effect, a periodic tenancy may be one that the T can terminate by notice, but the LL can terminate only under specific conds.
(2) This is another situation preferred by T, and not by LL – gives T rights that the LL doesn’t.
6) Trespassers some occupiers of land are trespassers 
(1) Pretty much same adv and disadv for the T & LL’s as in T@S
2. The L as Both a Conveyance AND a K: The IE of the “Independence” of Rent from Other Covenants
1) The CL viewed the lease as a “conveyance” of an interest in land (agricultural view)
(1) T took prop. “as is” - T could not w/hold rent if LL failed to live up to the lease covenants; duty to pay rent was “independent” of lease covenants
2) The modern views the lease as a “K”  AND a “conveyance” (modern urban dweller view)
(1) Extends the T more rights than just the use of raw land under CL - since lease is viewed as a “K”, many jd allow the T to offset damages for LL breaches against rent
3. Transfer of a leasehold: LL’s consent (pg 792)

1) Transfer:  Assignment v. Sublease (pg 802)

(1) Assignment - Transfers the lessee’s entire interest in the property

(2) Sublease - Transfers only a portion of a lessee’s interest in the property

(3) What’s the difference?  Can make a diff in:

a) Who has to restore the premises

a) What clauses are applicable 

a) Consent clauses – what if the consent clause only covers assignments and you sublease

2) Types of Arrangements:

(1) No restriction – If lease doesn’t say anything, freely assignable and leaseable

i. LL would NEVER want this;  unforgivable omission

(2) Majority Rule (Absolute) ( LL can w/hld consent for whatever reason he wants, incl’g for wanting ( rents!
(3) Minority Rule (Reasonable) ( w/hlding of consent must be reasonable (CRUMP HATES ‘REASONABLE’) ARGUMENTS B/C SO SUBJECTIVE), and cannot  be for obtaining ( amounts of rent compensation
i. Min Rule says that L’ors only legitimate int is the quality of the T (Kendal)
ii. Adv of Minority Rule 
(a) General policy of favoring T’s - What if mkt drops?  LL would never consider decr in rent

(b) We can build in pricing provisions, index provisions, escalator provisions

(c) Equality/Deontological arguments:  LL is ‘big’, T is ‘small’

(d) Wealth transfer

iii. Disadv of Minority Rule

(a) By having a consent clause, the LL has an interest not just in the quality of the T, BUT ALSO has a big int. in getting an incr in rent!  
(i) Mkts rates may have changed in the interim; L’or wants to reflect that w/ new L’ee

(b) Useful for LT prices to approx. bargain prices  Mkt Efficiency: If T would be better off someplace else but won’t leave b/c rent is such a bargain (b/c LL can’t reflect mkt rates)
(i) Maybe a better sol’n would be to have a consent clause in the L that allows the LL to incr the rent to mkt rates upon sublease or assignment  
3) Transfers: SNDA Clause: What happens to the T when the LL transfers the underlying fee?

(1) General Rule: “first in time, first in right” principle

(2) Subordination( Refers to the act of lowering the rank of a right or claim (often a deal breaker for the LL)
i. Subordination Agreements: When there is a subordination clause in the lease K, the T’s leasehold will still be “junior” to the later acq’d security int. against the prop 

ii. Why would T agree to this?  B/c otherwise, the LL won’t agree to lease!
iii. Downside for T: The T can then be evicted from the lease if the mortgage is foreclosed upon

(3) Attornment(  A T’s Agreement to Account to a New LL (LL will definitely want this)
i. Where a lease is subordinate to a mortgage that is foreclosed, the new owner is not required to treat the lease as terminated (but certainly has the option to do so – a lot depends on mkt conds)
ii. Attornment agreement: lease clause that requires the T to pay rent to a new LL that has obtained the underlying interest from the former LL either by purchase or foreclosure, if the LL/Lender so elects
(4) Non Disturbance( IF new LL continues to collect rent from the T, the T needs to be secure in knowing that the lease is valid and not terminated

(5) SNDA Clause
(a) The LL, upon electing to collect rent, must subordinate its int. to the lease and explicitly recognize the T’s right to remain in the leasehold undisturbed
(6) Strategies of LL and tenant in negotiating an SNDA clause

i. LL is usually the party that wants the attornment clause b/c it makes it easier for him to obtain financing.

(a) The new LL’s interest is in being able to elect either to extinguish the lease or accept the current T (& continue rec’g rent) – dec’n will often depend upon mkt conds
ii. If the LL insists on an attornment clause then the T should insist on a subordination and non disturbance clause.
(a) The T’s interest is in knowing unambiguously whether it must vacate the premises or whether its lease remains valid

iii. ( Why would LL agree to this?  B/c otherwise he won’t be viewed as an attractive LL, and T’s won’t want to do business w/ him
iv. New LL must provide T w/ notice of what the LL wants to do w/in a ‘reasonable’ time (whatever that means)
v. To cover his legal backside, T always need to be prepared to move when new LL takes over  

4) The Premises (Delivery of Possession)
(1) Does the LL have a duty to deliver Possession?: The Problem of Holdovers

i. English Rule: the LL agrees to deliver possession (if there is a holdover T, it’s LL job to kick him out)

ii. American Rule: the lease is merely a conveyance of the right to possession (it’s new T’s job to kick old T out)

iii. American Rule is probably no longer the American Rule; probably been taken over by the English Rule

(a) Simply more efficient of the LL to be responsible for delivering possession

iv. What type of circumstance would arise that it’d be better to get conveyance than possession?
(a) If the new lessee is in no hurry to enter property, just eventually wants to enter leasehold
(b) CRUMP: This is a good example of where it’s better to allow the parties to negotiate this than have gov’t impose a stringent English rule upon you

(2) Is the T Obligated to take Possession?: The Commercial T Who “Goes Dark”

i. T’s Strategy for Going Dark:
(a) Business may be unprofitable

(b) Found a better place to relocate to

(c) Declining image of the shopping ctr as a whole is disadvantageous

ii. LL’s Strategy for Preventing T from Going Dark:

(a) Loss of rent (though orig. T is still liable for rent, keep in mind that LL has duty to mitigate damages)

(b) Dark, boarded windows are unattractive

(c) Worse, they create an image of instability
(a) Loss of “anchor T’s” means less business for other T’s, and potentially less rent overall for the LL

(d) Darkened premises tend to deteriorate (vandalism, depr, etc)
(e) Though some LL’s won’t lease to T’s who insist on a ‘going dark’ provision for these reasons, if the potential T is valued, the LL may settle for just a ‘permitted use’ or ‘abandonment clause’
iii. K provisions to handle the going dark problem

(a) Silence / Express Allowance( preferred by the T b/c of flexibility
(b) Continuous operation clause( requires T to conduct its business as a retail store continuously throughout the lease term; LL wants this (for rent & image), but T doesn’t (b/c of lack of flexibility)

(b) Desertion/abandonment clause( requires occupation, but not operation of the business

(i) LL will only agree to this if the potential T is valued, otherwise no way; T likes b/c of flexibility
(c) Use (Use of Premises) clause( limits the uses to which the T can use the property
(i) Does NOT mean that it must conduct continuous operations, but that IF it does, it can only operate a certain type of store

(ii) T is not going to want this at all – reduces T’s flexibility

(iii) LL likes b/c it enables a store owner to conduct it’s normal business (& pay LL rent) w/out competing unduly w/ nearby similar business (who also will pay LL rent) (gtr total rent for LL)

(d) ( It’s in the T & LL’s interest to spell these out in the lease – otherwise transaction costs skyrocket
(3) Premises Quality

i. CL rule( disallows offsets of rent for non maintenance of the premises.

ii. Modern rule of mutually dependant covenants( rent and other covenants (like premise quality) are mutually dependant, and rent can be offset against damage’s from the LL’s breaches.

iii. The lease typically covers Premises Quality and says what has to be done w/ the quality of the premises

(a) In the absence of a Premises Qlty provision, there is no guarantee of premises qlty under the CL

iv. Distinguishing implied “quiet enjoyment” and “premises stds inferred from promises in the lease”


(a) Quiet Enjoyment (see info above about ICQE)
(b) Premises stds: (1) LL’s failure, (2) after notice, (3) to perform a promise that, (4) was a significant inducement to the T’s entering the lease in the first place

v. Furniture & Fixtures: 
(a) The law is that F&F are those items which are permanently affixed to the realty, like a light that hangs down from the ceiling, curtain rods, etc
(b) Non F&F: Those things which are movable and not attached. Ie: the Furniture in the room

(c) Certainly gray areas b/t the two
(d) Majority rule is that items affixed to realty are considered fixtures and become the property of the LL 

(e) BUT this can certainly be negotiated in the K b/t the LL & T

vi. Premises Liab:

(a) Some jd hold a landowner liable for injuries on the premises according to a negl. (aka ‘reasonable care’) std

(b) Other jd provide that there is no liability on a premises owner for someone occupying the premises

(c) Pro & Con Arguments for this?

vii. Rent Clauses (pg 834) – several different types

(a) Gross or Fixed Rents: Type you usually have w/ your apt

(i) Adv: Predictable, Simple

(ii) Disadv: In a commercial situation, they don’t ‘grow w/ the times’ (LL can’t reflect ( mkt rates)
(b) Triple Net Lease: One that leases the ‘bare walls’

(i) The T is responsible for the maintenance, insur, taxes, and sometimes all of the other things having to do w/ ownership (& all of the ensuing costs & risks that that entails) 
(ii) Usually done at a lesser rent than those Gross or Fixed rents which aren’t Triple Net Ones
(iii) Gen. done in those situation where T is in better position to make dec’ns about factor of production like that more efficiently
(c) Escalators: Lease agreements that allow for rent to increase in later years; 2 types
(i) Fixed: “After X yrs, the rent is going to go up by $X/sq. ft”

(ii) Indexed: “The rent will go up w/ the T-bill rate or w/ the CPI”

(d) Percentage Rentals: Rent tied to the Gross Sales of the T:  “The rent will be $X, plus X% of your Gross Sales.”

(i) LL never goes for ‘Net’ income b/c the T can ‘play with’ those figures to much
(ii) LL really wants this when you have a T who is expected to do really well (ie Starbucks), but NOT a start up enterprise;  Obviously, a T would want the opposite

(iii) Multiple combinations of these: You have a basic gross rent w/ the fixed or % rent

viii. Termination & Renewal

(a) By the lease itself: you can have termination and/or renewal according to the terms of the lease itself
(i) Some jd req. exact compliance – the lease gives a way of renewing or terminating, and you must exactly comply w/ the terms

(ii) Other jd only req. substantial compliance (which is a lesser std)

(b) Thru other ways:

(i) It can be done by the end of a fixed-term of yrs or periodic tenancy
1. Fixed-Term: No notice is qre’d for termination, & parties must agree to extend it

a. Problem of holdovers creating a new lease

2. Periodic Tenancy:  Requires notice of termination

(ii) Termination is a remedy that can be invoked by the LL

Chapter 2: INTELLECTUAL PROPERTY (pg 5)

1. Principles and Rules – options are:

1) Copyrights ©

(1) Def’n ( Orig work of authorship, fixed in a tangible medium of expression, giving hldr exclusive use for his life, plus 70 yrs after death. 

i. It protects the expression, not the underlying idea

(2) Elements:

i. Orig works - Require at least a little ‘creativity’, but not necess. quality

ii. Authorship

iii. Fixed in a Tangible Medium – an ‘idea’ is not covered (is this ltd to an ‘oral’ idea? - what if idea is written but not yet acted upon?)
iv. Communicable – in a way that others can understd (incl’g computers)

v. Works of authorship – (1) Literay (incl’g computer programs), (2) Musical, (3) Dramatic, (4) Choreography, (4) Pics/Graphics/Sculptural (incl’g maps & arch. plans), (5) Movies, (6) Sound recordings, (7) ArchitectureI guess you memorized all 8?
vi. Item cannot be functional – otherwise, this would give holder to much control in the mkt; would discourage competition

(a) If U want ‘control’ over a functional item, patents are the way to go

(3) Arises AUTOMATICALLY out of creation, BUT must register to enforce

(4) Cts give DEFERENCE to Registrar – can only overturn for abuse of discretion

(5) INEXPENSIVE to get

(6) Infringement req’s PROOF that that the person trying to steal your copyrighted item KNEW it was copyrighted is that right?
2) Trademark ™ 

(1) Def’n: Name or item that make your item DISTINCTIVE.  
i. Similar items would confuse the public, since they assoc. your item w/ the similar item

(2) Elements:

i. Name/Symbol/Device

ii. Used

iii. In Commerce

iv. To Indicate source of gd/Svc

(3) As w/ copyrights, can’t be functional – would actually cause even more mkt ‘over control’ b/c TM can last indefinitely (not ‘just’ life + 70 yrs)

i. Once again, if you want ‘control’, go w/ Patents

(4) Infringement – std if similar product would cause ‘likelihood of confusion’ among potential consumers

i. Even if no likelihood of confusion, it can still sometimes protect against Trademark DILUTION

(5) As w/ copyrights, arises AUTOMATICALLY from use.  Unlike copyrights, don’t need to register to enforce, but you get ‘add’l’ benefits by registering (geographic expansion)

(6) Like copyrights, INEXPENSIVE to get

(7) Hierarchy of TM’s

i. Fanciful – a device that is not otherwise a word (Splenda, Exxon)

ii. Arbitrary – name isn’t intuitively assoc. w/ the product (‘rolling rock beer’)

iii. Suggestive – just suggests products identity (coppertone)

iv. Descriptive – gen. not trademarkable (only w/ secondary meaning)

v. Generic – not trademarkable

3) Trade Dress Should I even talk about this?
(1) Overall ‘image’ of a product; it’s nonfunctional items ; overall ‘feel’ of a product

(2) Registration is not req’d for enforcement

4) Patents (P)

(1) Def’n: Exclusive rt to make/use item for a specified period (20 yrs).  Must be novel, useful, and nonobvious

i. Only truly guarantees that you can EXCLUDE someone else from making the product; doesn’t guarantee that you can make it

(2) Novel: Must be diff. from prior ‘art’;  easy to meet b/c nearly ANY change makes something novel

(3) Utility: does something useful

(4) Nonobvious: not obvious to a person w/ ordy skill in the art of the product

i. Probably most difficult test of the 3 to meet

ii. 2 test:

(a) Subjective: essentially judge’s hindsight as to the nonobviousness of your product

(b) Objective:

(i) Commercial success

(ii) Addressed longstding need in mktplace

(iii) Initially doubted by experts

(iv) Useful and unexpected results

(5) Unlike copyrights & trademarks, does NOT arise auto. from mere use.  MUST register to get patent BUT;

i. it’s EXPENSIVE
ii. if granted, the details of your invention is made PUBLIC for all your competitors to see (applications are not public, but issued ones are)

(6) CLAIMS are heart of patent – want to make multiple claims, as broad as possible,

i. but not so broad as to threaten novelty, utility, and nonobviousness

(7) Unlike copyright infringement, patent infringers do not need to be aware of your patent

(8) Protects against reverse engineering

(9) Doctrine of Equiv – someone else can’t just swap out similar items in your invention and call it their invention

(10) Promissory Estoppel Doctrine – BUT if you grant concessions to patent office to get your item patented, you can’t claim patent infringement if someone else uses those concessions in their product

5) Trade secret (TS)

(1) Formulas, devices kept confidential to maintain advantage over competitors

i. Info must have eco. value

ii. confidentiality agreement helps to support confidential claim

(2) Must be:

i. Info (doesn’t have to be patentable or even novel; much broader range of protectable items than patent protection)
ii. W/ eco value (actual or potential)
iii. Not gen. known or readily ascertainable (Standard: to average person, NOT person w/ ordy skill in the art)
iv. That you make reasonable efforts to keep secret

(3) Less expensive than patents

(4) Unlike patents, does NOT protect against reverse engineering

(5) ONLY protects against misappropriation, and YOU have to seek out infringers (unlike patents)

6) Parameters of Copyright and Patent based on the Constitutions Art 1, §8 grant of pwr to Cong to:

(1) Promote the progress

(2) Of Science and the Useful Arts

(3) For limited times

(4) To authors and inventors

(5) The exclusive right 

(6) To writings (via copyrights) & discoveries (via patents)

PROPERTY TRANSFER AGREEMENTS – 6 THINGS/ELEMENTS TO LOOK FOR (p 38)
Generally
· Lawyer reading a property transfer agreement is faced with the task of determining what the agreement means

· ( There is a premium upon clarity, upon removal of ambiguity in obligations and on the avoidance of subsequent disputes.

1) PARTIES

(1) Who are the contracting parties?
(2) Have I included every party that is necessary for my client’s expectations?

i.) Not a trivial question even if there are signatures at the end of the document because:

(a) The opposite party might execute the document in the name of a corporation that has no assets or that has been set up w/ other individuals who also need to be parties (ie another party has an easement across the prop)
(b) A lender in a “3 way deal” might need to be included to make the transaction work properly

(3) Capacity of the parties to perform
i.) Perform: to fully transfer all title to the property

ii.) And if they don’t perform can I obtain damages from them?

2) Preconditions to obligations
(1) Is it possible for my client to start performing and later find that the other party claims that it doesn’t have to perform at all because some precondition to that parties’ obligation has not occurred?
i.) Likewise there is a possibility that the client can think it need not perform because some condition has failed, but the other party thinks the client is bound to perform.

(2) Financing condition
i.) What kind of financing will satisfy the condition?
(a) Buyer’s POV: you don’t want the condition to be satisfied (and therefore obligated to buy) if he can obtain any financing at any rate because this would force him to accept financing at a ridiculous rate or be in breach.
(b) Seller’s POV: he doesn’t want the buyer to be able to hold out for any rate or a preset ridiculously low rate that the buyer could never obtain because this would result in a “free look”.
(c) The usual way to avoid this is to say that the K is subject to the buyer obtaining financing at a “reasonable rate.”

ii.) What does the buyer have to do to seek financing?

(a) Is he making an affirmative promise to obtain financing or is he promising to make a good faith effort to obtain financing?
(3) Other conditions
i.) Inspection etc.  basically have the same concerns as above

(a) How is the condition satisfied?

(b) What efforts must be undertaken to make condition come about

(4) Possibility that the other party will argue that the agreement has been modified by other documents or utterances
i.) Include a merger clause (NO agreements other than those expressed in this K)
(5) Possibility that the other party might argue that the K was changed by subsequent oral agreements
i.) Include a provision that all modifications must be in writing

(a) Might not be legally enforceable, but it has some evidentiary weight in rebutting the opponents claim of a later oral modification

3) Obligations of the other party
(1) Try to make the obligations of the other party as clear & broad as possible, but specific enough to be enforced
i.) Of course the agreement requires consideration, and therefore an agreement that requires nothing of the opposing side is unenforceable, but the obligations there may be vague and undefined or simply implied in a way that a wide variety of performances could be enough to satisfy the obligation

ii.) What does the agreement say, and how specifically, about what the other party must do

iii.) This type of problem arises especially when the K has been drafted by or on behalf of the other party

(2) Make sure the other side’s performances clearly describe what your client expects
4) Client’s obligations
(1) Same type of concerns as above, but the objective here is to protect the client from exaggerated expectations
i.) A vague obligation may or may not create this problem

ii.) Try to keep language about your clients standards of performance to a minimum

iii.) Likewise, an overly specific obligation may create a situation in which your client renders a perfectly reasonable and valuable performance, but does not comply with the document
(2) Make sure they are clearly defined and limited/narrow so that your client is not obligated to do something that they didn’t intend to do
5) Breach and Remedies 
(1) The obligation of the other party should be carefully spelled out so that action can be taken if she does not perform.
i.) It might also be useful to spell out what constitutes a breach in some situations
(2) Carefully examine warranties, specifications and performance standards and ask: if the other party doesn’t do what my client expects will that failure be clear enough so that my client can call it a breach
i.) Set breach in terms of specific performance so that you don’t have to deal w/ issues of substantial performance, which might leave you client with something less than what he expected (be able to discern and prove when there is a breach)
ii.) Conversely, if a wholly unexpected miscarriage occurs through no fault of my client’s can the other party construe the document to claim that my client has breached it?
(3) If there is a breach does the injured party have a right to cure it?

i.) How much time is allowed
ii.) Can the K be terminated in the event of a substantial breach?
iii.) Is there any limitation of remedies?
(a) Should the possibility of liquidated damages, specific performance, injunctive relief or other remedies be expressly provided or negated?
(i) This depends largely on which position your client is in and what he wants and expects.
(4) Summary of the questions to be asked under this section
i.) What can go wrong
ii.) Can my client show that the other party has violated the terms if they have
iii.) What can my client do about it if the other party has breached
6) Termination
(1) When do the obligations end

i.) At its simplest, the termination provision may provide for termination in the event of breach, or after a certain period of time or in the event of a certain specified occurrence or after a certain period of notice
ii.) In a more complex transaction the clause might combine several of these possibilities and it might add such matters as acts of third parties or further conditions.
iii.) Just make sure it is clearly specified
(2) What happens when the obligations end

i.) Severance pay, other conditions set in motion
ii.) Make sure the further conditions are clearly specified
7) Some other considerations
(1) be familiar with basic concepts of K law
i.) Statute of Frauds
(2) Don’t use your own conceptions of the six elements to obscure or defeat the client’s objectives in negotiating the K
(3) Although the emphasis is on protecting the client, you have a duty to deal ethically & honestly w/ other parties
Chapter 3: REAL PROPERTY OWNERSHIP (pg )

1) Real Property → land & anything growing on it, attached to it, except anything that can be severed w/o injury to the land
2) Property Interest Creation: By Gift, Devise, or Descent

(1) Gift (pg 70)

i.) Req’ts:

(a) Donative intent (Donor) ( A clear and convincing intent in the donor to transfer the property to donee

(b) Delivery ( The donor must actually deliver the gift (Delivery of the deed is gen. OK for real prop)
(c) Acceptance (by Donee) ( Usually inferred from the benefit incurred by the donee, so it is not the subject of much litigation
ii.) Proof: required level varies

(a) High burden of proof on donee = “clear & convincing evidence” (don’t want someone’s property being taken unless damn sure they meant to ‘gift’ it to another)

(b) Presumptions (Exceptions to high burden)

(i) Recording of a deed in some states creates the presumption that the deed was delivered, and in some states accepted (proof of acceptance difficult)
(ii) Frequently presumption of gift b/t spouses
iii.) Inter vivos gift ( while a person is a alive and is not contemplating death
iv.) Devise ( inheritance of real prop. by a will (if personal prop = bequest)
v.) Descent ( inheritance without a will (under intestate statutes)

(2) Purchase: Equitable Title under Property Transfer Agreements (pg 71)
i.) Equitable Title v Legal Title (pg 71)
(a) General:
(i) Separated at moment of signed property transfer agreement (Earnest $ K)

(ii) Property transfer agreement actually transfers equitable title
(iii) ( Problem: for a period of time there are actually 2 titles to 1 piece of property

(b) Legal Title (Seller) defined: “real” owner; title that evidences apparent ownership but does not necessarily signify full and complete title or a beneficial interest

(i) The legal title remains in the seller’s hands until the deed has been executed.

(c) Equitable Title (Buyer) defined: title that indicates a beneficial interest in property and that gives the holder the right to acquire formal “legal” title
(3) Adverse Possession
i.) Defined: a method of acq’g title to real prop. by possession for a statutory period under certain conditions
ii.) Result = title that is as good as any other title (can actually clear up land titles, too)
iii.) Req’ts
(a) Actual & open/visible/obvious possession… cannot be hidden
(i) What the reasonable person would think would be enough (reasonable person std)

(b) Exclusive of title owner

(c) Continuous (tacking is permitted thru different owners, if continuous; if not, time calc starts over) 

(d) Hostile or Non-permissive possession
(e) Over the necessary time period (per the state SoL)
iv.) Add’l Info
(a) Occupancy of the land with permission is not adverse possession
(i) But if initially given permission and then U repudiate the permission, U are now in adverse possession
(b) Some states have a presumption that use by a Family Member is not hostile

3) Decotiis & Steele – The Skills of the Lawyering Process
(1) What did the observed lawyers do?  What were there activities?

i.) They engaged in doc. prep., 
ii.) repoire blding w/ clients, 
iii.) counseling their clients, 
iv.) CLE - they didn’t necessarily do research but they found out new ways of doing things when they had problems, basically by talking to other people
v.) Courthouse activities
vi.) Practice Mgmt

(2) What about reading, writing, case analysis, & research?

i.) These lawyers did very little of that, even though it’s emphasized in law school

(3) These lawyers were skilled generalists

i.) Contrast to other type of practitioners; 
ii.) There might be some that would do more writing (Crump mentioned appellate lawyers) 
(4) How do you start preparing a document?

i.) Do you start w/ a legal pad?  NO
ii.) The way that lawyers prepare documents was to cannibalize existing forms 
iii.) This does NOT mean that it’s ‘brain free’ activity!  You’ve still got understd the transaction, the doc, how to get ‘there’, and you have to adapt the doc

4) Possessory Estates
(1) Fee simple absolute
 (FSA) pg 89

i.) Highest form of property ownership: You have clear and exclusive title to the prop.

ii.) ( “From [Grantor] To [Grantee] and His/Her/Its Heirs”
(a) Term of “heirs” is merely there as “term of art” and does not mean necessarily mean that title passes to heir upon grantee’s death 

(b) “words of limitation” – they merely describe the estate conveyed

iii.) the default assumption, if unclear (pg 89, Note 1)

iv.) RIGHTS: transferable, inheritable, devisable

(2) Life Estate (LE) (pg 89) ( an estate held only for the duration of a specified person’s life
i.) ( “From [Grantor] To [Grantee] for life”

(a) Grantee = “Life Tenant”

(b) Grantor retains a reversion

ii.) While Grantee is living, Grantee may have the prop;  After death, the “remainder” goes back to Grantor
iii.) RIGHTS: Grantee may transfer, but only for duration of Grantee’s life, b/c Grantee cannot transfer more than he owns (pg 90)

(3) Future interests / Remainder
i.) ( “From [Grantor] to [Life Tenant] for life, & then to [Remainderman] & [his/her] heirs”

ii.) When life estate terminates (Life Tenant dies), Remainderman has FSA

5) Concurrent Property Interests (Multiple ownership in an undivided/ concurrent interest
)
(1) Tenancy in Common (Ownership in Multiple Undivided Portions)

i.) Creation: “O to A & B & their heirs” (or to “O to A & B in fee as TiC)
ii.) Defined: a tenancy by two or more persons, in equal or unequal, undivided shares, each person having an equal right to possess the whole property but no right of survivorship
iii.) RIGHTS:

(a) Both (or all) own a TIC in FSA

(i) Interest is Conveyable, but only the Grantor’s portion of int, and only the int that the Grantor held
1. meaning that one cotenant cannot convey the entire property

(ii) Each CoTenant can Use the property interest – but not create Waste of the property

1. If $ is made from the use of the prop., then each cotenant is entitled to his share

(iii) No CoTenant may be excluded
iv.) Useful if the Grantor wants to convey the land to ≥ 2 people without splitting it, but it can be messy as well.  In particular, avoid tenancy in common when (pg 94):
(a) There are several cotenants, or

(b) The client does not know the cotenants extremely well and fully trusts them

v.) ( Keep in mind: One CoTenant can hold up an entire operation from going forward (99 want it but 1 doesn’t, that 1 can stop it from proceeding)

vi.) Property can be partitioned by agreement IF every cotenant agrees by (1) Division, or (2) Efficient Sale
(a) But if every co tenant doesn’t agree, then the parties must file a suit for partition.  When a court orders a partition sale, its usually a distress sale so you usually don’t get great value and you have to pay all of the legal fees/selling costs out of the proceeds

vii.) No Survivorship
 – the int passes at death to that tenant’s heirs, NOT to the other tenants w/ an int
viii.) ( If there is ambiguity in whether the grant is a TIC or JTRS, the modern preference is to find a TIC

(2) Joint Tenancy with Right of Survivorship = joint tenants (pg 91) (JTROS)
i.) Creation: “From Owner to A&B as JTROS and not as TIC” 

(a) Don’t technically need the ‘and not in TiC’, but people gen. use it
ii.) Defined: a tenancy w/ ≥ 2 co-owners who take identical interests simultaneously by the same instrument and w/ the same right of possession, with the right of survivorship

iii.) RIGHTS
(a) Basically same as TIC, except w/ survivorship

(i) Conveyable – your portion of interest only
(ii) Use – but not waste

(iii) Not be excluded 

(iv) Partition by conveying interest to another party
(b) The int of the decedent is extinguished upon death and the entire interest goes to the survivors in FSA
(i) Poor persons’ will( Title does not pass by will or inheritance - it only passes by survivorship
(c) Right to sever – severance creates tenancy in common
(i) But not if the couple has signed an agreement not to sever (only in some jd)

iv.) ( If there is ambiguity in whether the grant is a TIC or JTRS, the modern preference is to find a TIC

(3) Tenancy by the Entirety ( CRUMP said we DON’T need to know this!!!
(4) Security interest (pg 109) ( can be called a “Lien” or “Mortgage” or “Deed of Trust”
i.) Defined: a property interest created by agreement or by operation of law to secure performance of an obligation (esp repayment of a debt); 
ii.) Perfected security interest: security interest that has completed the statutory req’ts for achieving priority over other security interests

iii.) Security int. hldr is NOT the owner
(5) Marital Property (pg 110)

i.) Community Property

(a) Defined: prop owned in common by H & W as a result of its having been acq’d during the marriage, each spouse holding a 50% int in the prop.
(i) Note: This does NOT include “Separate” prop
, such as:

1. prop that is rec’d by gift, devise, or descent to the separate spouse, or

2. that prop which the spouse owned before marriage (Inception of Title Doctrine), or

3. prop that has been divided by partition
(b) Presumption ( prop held by the H or W is community
(i) ( Spouse claiming property as separate has burden of proof.

(c) Divorce:
(i) Divisibility depends upon whether the prop is Community or Separate prop:

1. Community property is divisible by divorce and in some states divorce courts have considerable discretion to divide community property (doesn’t have to be 50/50).

2. Separate property is not divided upon divorce in most community property states
(d) Death ( Separate/community property distinction can determine passage on death as well
(e) Commingling ( If property is commingled so that separate property cannot be identified and segregated from the community property, it is all community
(f) Ways to establish the property is separate (pg 112)

(i) Reimbursement: if community prop. (or sometimes community effort) is used to enhance the value of a separate asset, the non owning spouse may have a right to have the community repaid the funds or compensated for the effort

(i) Tracing: the spouse who claims the commingled property as Separate can show that it has retained its Separate character by showing where it came from and showing that it has remained intact

(g) There are subtle differences among the community property states

(i) What if you own separate assets that produce rent - in some states the rent is community (TX) and in some it is separate (CA)

ii.) Common Law (mostly eastern states)
(a) Divorce Cts (  use equitable distribution, which empowers the cts to divide marital property in an equitable manner. (pg 111)

(b) Some courts presume 50/50 is equitable unless there is evidence to the contrary, but others allow a variety of factors to play into the distribution (pg 111)
(c) How marital prop subj to Equit Distrib is implemented differs by states - separated into 3 categories
(ii) All property owned by either spouse no matter when or how acquired

(iii) Only property acquired during the marriage

(i) Only property acq’d from income during the marriage (this is very similar to the community prop system, in fact the community prop system has had significant influence on common law states.)

iii.) Mixed-Up Bank Acc’ts ( ( Is it Traceable?

(a) Facts: Wife rights check from premarital acc’t to community marital acc’t; she then writes another check for the exact same amount to her broker to purchase securities; H & W divorce
(b) Hubby would like for it to be community prop, b/c he’ll get 50% value of that stk

(i) He’ll argue that since ‘commingled’ funds used to purchase stk makes it community

(c) Wife would like it to be treated as Separate prop, b/c then she’ll only have to reimb. the Community acc’t for the orig. cost of the stock (& not the subsequent appreciation in the stks value)

(i) Wife will argue that it’s traceable to prop she had title to b4 she came into the marriage

iv.) Valuation of Prop – particularly intangible prop (prof. degrees) pg 114
(a) ( In most jd (inc’g TX), professional degrees ≠ community property (pg 118)  (NY is minority jd)
(i) Why? – No harder to quantify than ‘Pain & Suffering’
(ii) Maybe the diff is not based so much of Difficulty of Valuation, but on Refusal to Characterize Human Labor as “Property”

1. B/c if valuation is based on one party having (‘forcing’?) to continue demanding work, it is somewhat akin to ‘involuntary servitude’? (p 120)

(b) 5 common ways to value prop

(i) Capitalization of Earnings based method: involves projecting a future income stream from the asset and adjusting it by discounting it to present value. (pg 114)

1. Problem: how to do this for prof. degrees? (What if make p’ner? Quit? Die?)
(ii) Multiple of earnings: resembles the capitalization approach, but uses a fixed multiple as a rough guide on the belief that projection of the future and discounting isn’t a very accurate way (pg 114)

1. May be inaccurate for valuing prof. degrees for the same reasons the capitalization approach is

(iii) Market based methods of valuation (pg 114) (Mkt value as determined by comparables (b/t willing B & S)
1. Problem: U can’t sell prof. degrees or their earnings capacity. How to compare?

(iv) Historical cost or book value: How much everything cost that went into its creation
1. Problem: Doesn’t accurately value the prof. degree or future earning capacity

(v) Replacement costs: how much to acquire prof. degree

1. Problem: Hard to do this w/ any true accuracy

(c) ( BUT, most States DO allow earning capacity to be taken into acc’t in either division of community prop or equitable distribution.

(i) ( CAVEAT: Notice that this means that if there are OTHER community assets the ct can, in effect, accomplish much the same purpose as it would by dividing the earning capacity, but if there are no other community assets besides the prof. degree itself, the ct CANNOT do so.

1. In other words, if all there is is the prof. degree and no other community assets, the spouse who helped the other spouse get that degree is out of luck

Chapter 4: TRANSACTIONS: THE PURCHASE AGREEMENT 
1. ROADMAP
1) Before K
(1) Brokerage (1st)

(2) Negotiations (2nd)

2) Contract

(1) Earnest $ K or Agreement of Purchase & Sale (3rd) ( MOST IMPORTANT DOCUMENT!

3) Preconditions & Documents

(1) FREE LOOK CONCERN is possible in each of these if std too favorable to buyer
(2) Fulfilling Financing Preconditions (4th)

i.) Obtain pre-approval letters

ii.) PMI (private mort. Ins) – mortgage ins if >20% down b/c greater risk

(3) Fulfillment of Inspection Preconditions (5th)

i.) Means to terminate for big problem BUT seller has opportunity to fix

(4) Fulfillment of Title Preconditions (6th)
i.) Investigate title 

ii.) Obtain commitment letter

iii.) Pay insurance co

(5) Options (can be thought of as distinct K or precondition to consummating K)

(6) Escrow Agreement

(7) Preparation of the Core Docs (7th) ( Note, deed, mortgage/ deed of trust

(8) Preparation of Ancillary Docs (8th)
4) Closing & after

(1) Closing: Execution of Docs (9th) – hope it’s a ‘nonevent’
(2) Title Insurance, Loan Funding, Doc. Recording, Delivery of Deed & Deed Trust, Possession of Property(10th)

2. Risks of transactions ( p 133) – check out slide # 48
1) Make sure it’s a K, not just unenforceable rhetoric

(1) Att’y has to figure out if the “agreement [gives your client] nothing”

(2) Promises may not mean what they seem, and sometimes what is not said is more important than what is

2) Inherent personalities of the players – other party may act deceptively or unpredictably

(1) Always enter into an agreement that will work properly regardless of who you enter into the agreement w/

(2) Concept of “due diligent” – the set of steps that you consider each time, the same way, no matter what, is helpful here

3) Litigation may not be the best solution to resolve the disputes generated by first 2 risks

(1) Litigation is not very practicable - It is expensive, unpredictable, and delay-prone

i.) Can be a weapon for a party who is willing & able to hold the project hostage w/a marginal claim

(2) The preparers of property transfer agreements should consider carefully the possible pts of dispute that may arise under a wide variety of scenarios

i.) All other things being equal, each party prefers to clarify its rights & duties so that litigation about them can be avoided

3. Tina Stark’s ‘Thinking Like a Deal Lawyer (Supple., pg 11)
1) Comparing Prof. Starks “Bldg Blocks” & “5 Business Issues” to Prof. Crump’s “6 Elements of a K”

2) Flat Warranty ( U want this when U think S has clean knowledge & B thinks it’s important
3) Lesser Warranty ( If relatively unimportant to B, and S has no way of really knowing it, B might accept

4. BROKERAGE (pg 141)
1) The Brokerage Agreement 
(1) Must be in writing to satisfy SoF (pg 146) ( ( Must be sure to adequately describe the property
(2) 4 aspects of Brokers
i.) Would like to have the exclusive right to sell.  That way, no matter who sells, no matter how it’s sold, they obtain the commission

(a) Exclusive Agency v. Non-Exclusive Agency: under either regime, the broker must prove that he is the procuring cause
(i) Exclusive agency: Broker is due the commission even if someone else procures the sale

(ii) Non exclusive agency: Where there are multiple brokers and the only one who gets the commission is the one who procures the sale

ii.) Broker would like to be able to write the K so that the production of a “ready willing and able” buyer complies w/ the Broker’s K

(a) Broker would also like the K to provide that the broker is due the commission if he has presented a RW&AB, even if there is no sale and no closing (IE: the K is executed & the B later defaults)
(i) S can avoid this result by having brokerage agreement K include the excusing of the commission “if the closing is prevented by B’s default.”
iii.) Broker is always concerned about limitation of liability
(a) As an Agent, the Broker makes many representations (can’t avoid it)


(i) They’re right in the middle of the things – they have to deal w/ both parties

(b) ( 3 types of liability – depends on jurisdiction (pg 151)
(i) No liability for mistaken representation, b/c broker has no duty to buyer

(ii) Negligence liability
1. “stupid statement doctrine” ( duty of ordinary care

2. Liable only for negligent misrep 

3. Negl. req. proof that you knew or s/h known (reasonable person std)

(iii) Strict Liability
1. Stems from warranties made (wrnty is a type of strict liability)
2. Contractual liability
3. Even if they make a statement innocently & w/out fault, they are liable if they mistakenly pass along a false representation
(c) Ways to limit liability (pg 151)
(i) Seller furnishes info to broker, & S warrants it in addendum to broker K (p 141)
1. Brokers simply give that property condition addendum directly to the B’s
(ii) Disclaimers

(iii) Provide less info to buyers

(iv) Buyer gets own (expensive) inspections

(d) Extra-contractual liability ( usually controlled by K

(i) Broker seeks to limit b/c can’t know everything about someone else’s land
(ii) Seller/ buyer seek to expand b/c they rely on broker’s statements & work

1. Tension, b/c:
2. Prospective Δ wants to limit liab to K – based on fairness, predictability, risk

3. Prospective Π wants open non-contractual liab – fairness, expectation, risk

iv.) Terms  (pg 155)

(a) Usually is a durational term to the brokerage agreement, even when broker has an exclusive rt to sell
(i) Broker wants long term / seller wants short

(b) Post-Term Sales: The broker wants protection after the term ends IF the broker was the procuring cause of the sale (if broker = procuring cause of sale, broker gets $ even after term)
5. NEGOTIATIONS (pg 155)

1) Can you have Agreements to negotiate = letters of intent = letters of understanding (pg 155)
(1) Gen. speaking, the cts won’t enforce it.  So either you have a K, or you have mere negotiations
(2) Still useful, b/c they formalize a structure for negotiations that most people honor

(3) BUT, there is danger in entering into Agreements to Negotiate, b/c the Agreement, either by itself or w/ other manifestations (ie handshakes), may be argued by one party to be a ‘real’ K

(4) SOLUTION - Status Letter ( Crump suggests a 2-part form (to avoid K) w/ an “A” & “B” to avoid having a K when you only have ‘mere’ negotiations

i.) Part A, which has the negotiations in it, is NOT a K

ii.) Part B, agrees not to claim a K; provides damages for breach; it IS a K (it’s a K that says this is not a K)

(5) If you want a binding K to come out of the negotiations, and all you have is some info on a yellow legal pad that you need to formalize?

i.) Agree that you have reached an agreement all essential elements (and list them) 

ii.) And then say if there are any terms that are left out, they will be supplied by reasonable terms

2) Negotiating Techniques (p 158- 164 Crump’s article – read it again)
(1) Crump says there are really only 2
i.) Not to negotiate at all ( the “firm, fair offer”

(a) Disadvantage(s) ( relies on other party believing you

(b) Advantages ( if you are credible = saves time

(i) BUT, if the other party has never dealt w/ you b4, or if your ‘tough’ reputation hasn’t proceeded you, than this probably WON’T work

(c) Ethical? ( can be abused (ex = labor union situations – where unequal pwr)

ii.) THE negot method: Unreasonable 1st offer ( 

(a) 3 components
(i) make an unreasonable statement of position as the first negotiating statement,

(ii) to conceal your own negotiation point, and

(iii) to pretend that it’s reasonable

(b) There is an ethical issue underlying this, but both sides do this 
(c) Used to build in some position to negotiate

iii.) Several other techniques (argue the merits, blame the client, reverse psych, clubbiness among lawyers, etc), but they are used to carry out THE basic negotiation method, or they are used for “bridging the gap”

(2) How to use on exam: mention ethical issues whenever talking about negotiating, spot potential issues w/ negotiating

6. PROPERTY TRANSFER AGREEMENTS = Earnest $ K
1) Serves as blueprint for entire transaction

2) The Writing Req’t ( Statute of Frauds

(1) Required in every state for sale of property

i.) Purpose is to prevent fraudulent testimony in disputes over the sale of real property, but remember that SOF can create fraud itself (K class)
(2) Req’d detail differs (pg 173) – but all essential terms must be stated with a degree of specificity; Essential terms usually involve the property and money issues
i.) Strict – all elements in K or identified docs; otherwise K fails

ii.) MIDDLE – the description, together w/ other evidence, must make this one parcel of land uniquely identifiable
(a) ie: “my farm containing 40 acres”: OK if S only owns 1 farm, & it’s 40 acres

iii.) Loose – the only req’t is that of a written “memo” to show that the parties had some sort of agreement, the details of which can be shown by oral or other evidence  (any writing will do)

(3) Covers K, deed, easements, options, extensions of these

7. CONDITIONS PRECEDENT / PRECONDITIONS

1) INSPECTION PRECONDITIONS (pg 180) (Structural/mechanical, Electrical, Termites, Envirnomental)
(1) Usually Real Estate Agreements are reached b4 all inspections are completed b/c the inspections themselves cost a lot of $ and the buyer does not want to expend the money if the parties are not going to reach an agreement
(2) If you don’t have an Insp. Cond., you have agreed to buy the prop irrespective of what conditions appear on it
(3) What to Look For:
i.) K may specify a limited time period after which the condition is deemed fulfilled(waived) if the buyer does not object, in which event the buyer must act quickly
ii.) The K may allow the buyer discretion to terminate or it may provide that the condition is fulfilled unless the repairs cost more than a certain dollar amount.
(4) Elements of condition should be spelled out
i.) Access to property ( Seller to permit inspector to enter, and Window of time for it to occur
ii.) What standard
(a) Pro-buyer = “satisfaction std” = “subject to purchaser’s approval”
(i) ( FREE LOOK CONCERN ( buyer gets to terminate the K for a certain period of time solely for the reason that he’s not satisfied; Only limitation = buyer’s good faith
(b) Pro-seller = “as is”

(i) Specify what problems kill deal
(ii) Provide opp to cure
iii.) Who pays for inspection?
2) FINANCING PRECONDITION (pg 186)
(1) W/o this precondition, you have agreed to buy even if you can’t get loan! (disastrous for B) 
(2) Elements of condition should be specifically spelled out
i.) Specification of the amount to be financed, 

ii.) Int rate

iii.) Terms of the loan

(3) Issues
i.) How much effort does buyer have to make to get financing (is it a promise, or merely a promise to use reasonable effort to obtain financing).
ii.) Look for whether Buyer must accept any loan (incl’g one w/ crappy terms), or whether he has total discretion or whether he must accept a reasonable rate.  ( Again look out for “free look”
3) TITLE PRECONDITION (pg 187)
(1) Makes K terminable based on condition of title (meaning ownership of land)
(2) Types of title that may be required:
i.) Record title = who’s owner in public record
(a) Sometimes he will not be the holder of “Good” title b/c of something like adverse possession
(b) Much harder to sell title w/out Record Title (ie if based on adverse possession)

ii.) Marketable title (2nd Best) = not a reasonable doubt about the title
(a) Title that is not only defensible, but about which there is no reasonable doubt
iii.) Good title (3rd Best) = good & indefeasible = seller can defend title
(a) Title that can be defended against anyone who might claim it through litigation
(b) You’ll probably win, but you’ll still have to spend $ to defend title
iv.) Insurable title = (CRUMP: probably the highest/best type of title)
(a) A title that a reasonable insurer would insure at competitive rates
(i) Requires seller to purchase buyer’s policy of title insurance, protecting buyer by
1. Prevents the transaction unless title insurance can be obtained

2. An entity who is in the business of evaluating risks has examined the title and found it free from substantial defects

3. Insurance itself provides some protection

(3) Exceptions/ encumbrances allowed
i.) Pro-buyer: wants Title cond. to allow termination of the title is not “satisfactory to B”

(a) Enables the B to terminate @ will, subj. only to the req’t of “gd faith”

(b) But very hard to prove ‘bad faith’

ii.) Pro-seller wants Title cond. that permits “usual or customary encumbrances or restrictions” to exist
iii.) Permitted encumbrances – lists all permitted encumbrances (specifically described)

(a) Utility easements

(b) Deed restrictions
(c) Covenants

(4) Two issues:

i.) Who has fee simple? (hopefully S)

ii.) Are there any encumbrance concerns?

(5) “Free Look” concern ( If the S gives too much of a condition (leeway) that depends on the satisfaction of the  B, the B is going to, in effect, get an Option that doesn’t cost him anything
8. OPTIONS

1) A contractual agreement that allows one party, usu the buyer, to decide w/in a specified time period whether to complete transaction (debate ( is it a cond. precedent to the agreement or a separate agree in & of itself?)
2) Normally req’s separate consideration
3) Transition from Option into a K req’s an “Unqualified unconditional acceptance” in accordance w/ the terms
4) Normally subject to SoF ( oral agreement is not effective to extend an option K
5) Document to include (pg 191)
(1) Term of option - Don’t say “for 6 mths” (when is last day? does it count?); put down the specific date & time!
(2) How to extend – Give a precise $ amount req’d, a precise date, and a precise method of payment & delivery
(3) How to exercise – want a clear/precise method to exercise
i.) Good ex: “any reas. method of acceptance, incl’g, but not ltd to, a letter that says...”
(4) Full agreement: All terms for the ‘main K’ that will come into place if option exercised
9. ESCROW AGREEMENT (pg 191)
1) It’s a three way deal where money is deposited in an escrow and the escrowee has the responsibility to distribute the funds when the conditions have been met according to the purchase K. (SEE 4.06 ON PG 191)
(1) Generally for earnest $, insurance, taxes;  sometimes used for repairs
2) You generally don’t want to be an escrowee b/c:
(1) Escrowee = trustee = fiduciary duties to 2 opposing parties (highest duty/liability known to law to both parties)
3) Only agree to be Escrowee if you can Limit liability:
(1) Have an agreement which clearly states the terms of how, when to distribute $
(2) Ideally, only distribution upon one side warranting that the condition has been met
i.) ( Duty contingent on receipt of a form, not on another party’s ‘claim’ of compliance
4) Att’ys and Title Co.’s in real estate closings often are engaged as escrowees
10. REAL ESTATE SALES AGREEMENT (START REVIEW HERE!)
1) General
(1) Always keep in mind the Six Elements!
(2) Main Competing objectives of both/all of the parties
i.) Each wants to obtain the expected benefits

ii.) Each wants to reduce risk or shift it to the other party

iii.) Each one wants to reduce the obligations owed (which typically arise b/c of ambiguities)

iv.) Each wants to incr. the oblig. owed to it

(3) Main Overall objectives of the parties ( trying to reach an Agreement

(4) As a result, the Purchaser’s view of the K (
i.) He’d like to have lots of obligations on the part of the S to provide all kinds of docs to warrant just about everything,

ii.) Would like to able to do lots of inspections,

iii.) Have all kinds of assurances about the title,

iv.) Have it’s financing nailed down,

v.) Impose any losses upon the S, thru warranties or the like

vi.) All possible remedies, incl’g damages for an unintentional breach,

vii.) Ability to terminate at any time

(5) Seller’s view of the K ( exactly the opposite of purchasers 

i.) S would like to give as little info and as few warranties as possible 

ii.) Would like to sell for cash i/s/o have financing 

iii.) Reduce the S’s own risk

(6) Purchaser is the one taking the bigger risk in a way, b/c while the S is getting $, the Purchaser is getting an asset of as yet unknown value

i.) So the Purchaser usually wants to have all of his protections looked at 3 times:

(a) At the time of the agreement 

(b) During the pendancy of the K, and

(c) At closing

(7) ‘Traditional and Customary’ solutions ( how the parties often arrive at compromises
2) Sample purchase agreement (p 197-207) ( 24 elements, be familiar!
(1) Parties ( concerned about their solvency, their completeness

(2) Property ( has to be completely described 

(3) Price ( has to be completely described

(4) Financing ( has to be a contingency, the B will want the terms of the financing set out

(5) Earnest $ ( functions as both a showing of earnestness and a source/measure of liquidated damages 

i.) The S wants it to be as ( as possible, the B as ( as possible

(6) Title Policy/Survey ( Usually the provision is for the S to provide a Title Policy, and a Survey

i.) The K, if carefully done, should indicate that the Title Policy should find “good” title in the S, and have only certain enumerated encumbrances

(7) Property Cond ( Dependant upon Inspection; there s/b an Inspection Contingency

(8) Broker Fees ( Are provided for

(9) Closing ( Is provided for by an indication of exactly what documents are to be signed

i.) Remember, we want the closing to be an anticlimax

(10) Delivery of Possession ( Provided for; if it is to be b4 or after Closing there should be a separate lease provision

(11) Settlement Expenses ( Are usually setup 

(12) Casualty Loss ( K should indicate what happens upon casualty loss of the prop

i.) CL rules are sometimes difficult to ascertain and are dysfunctional

(13) Escrow Provisions ( usually want those to be careful enough to induce an escrowee to be involved, which means they’ve got to be specific
(14) Representations ( B wants there to be as many as possible, the S as few as possible 

(15) Merger Clause ( The “Entire Agreement” clause; that is what provides that previous negations in effect don’t count

3) Merger Clauses and Extra-Contractual Liability
(1) People, when they are disappointed in a real estate trans., sue not only on the K, but also sue outside the K
(2) Parol Evidence Rule (PER)( provides that the Merger Clause stop oral representations from coming in, 

i.) Policy rationales - so that the parties can know what they’ve agreed to w/ certainty 

ii.) ( Excludes ONLY oral communication inconsistent w/ K; ( may be used to fill gaps where K is silent
(3) Merger clause ( Written doc = entire K; ( anything else that contradict merger clause is ( prohibited by PER
(4) Types of Claims impacted by merger clauses & parol evidence
i.) Fraud dilemma ( In order to prove Fraud (Must show: knowledge, intent to deceive, reliance), which requires proof of subjective facts, the party making the allegation normally req’s evidence external to K
(a) BUT a Merger Clause would render case impossible, since contradicting info is prohibited by PER
(b) Compromise sol’n (some jd): If provision is not negotiated, then PE may be admitted to clarify term
ii.) Fraud thru nondisclosure ( Disclosure statutes specify what seller must say
(a) Texas Statute: If you know about something, don’t disclose it, know it’s important and would impact the other party, you are liable (also for damages)
(b) CL: Caveat Emptor “let the buyer beware”; seller has no liability; shifts onus of inspection to Buyer
(i) Exceptions: active concealment on part of seller, broader exceptions in equity (for recission) than in law (for $ damages)
iii.) Innocent Misrep (Strict Liab) ( the person making the misrep. is liabile merely b/c it is false, even if that person is innocent of any fault (similar to warranty)
iv.) Negl. or Negl. Misrep ( the broker repeats material represenations made by the S & knows, or reasonably should know, of their falsity (but keep in mind that brkr has only a ltd duty to B of real prop)
v.) Consumer laws ( makes statements into the equiv. of enhanced contractual warranties (gotta protect the consumer)
vi.) Warranty provisions ( amounts to a promise that a thing has certain properties; if it doesn’t, the S is liable for its failure, regardless of fault (similar to strict liab offense)
4) TRANSACTIONS: FINANCING & CONVEYANCING DOCUMENTS
(1) Financing market (p 219)
i.) FNMA regulates industry
(a) Stimulate investment

(b) Create uniform docs & practices

(i) NOT law to use these forms, but preferred by secondary mrkt

(c) Conduit for public guarantees

(d) Establish nationwide mrkt for residential lending

ii.) Originators = Local mrkt = retailer

iii.) Secondary mrkt = nat’l =  buy/ trade original loan

(a) Drives primary mrkt b/c originators want to be able to sell mortgage

(b) Requires uniformity so transactions efficient

iv.) Result ( Residential lending mrkt = combo of guidelines from:

(a) regulatory agency, 

(b) public laws (fed truth in lending, req’d disclosures from HUD)

(c) private law (negotiated K terms – always w/in limits set by secondary mkt preferences)

(2) Types of loans

i.) Fixed rate mortgage = higher rate b/c shifts all risk ( lender
ii.) Adjustable rate mortgage (ARM) – periodic adjustments ( permits lender to adjust w/ inflation ( risk shared w/ borrower

iii.) Graduated payment mortgage (GPM) – increasing payments

iv.) Rollover mortgage (ROM) – amortize for longer prd then loan, balloon payment, planning to get new loan to cover balloon

v.) Caps ( annual or lifetime – way to tailor risk/ balance risk bet borrower & lender

(3) Credit quartet

i.) Interest rate

ii.) Term of loan = duration of payments

iii.) Amortization (Ex: 15 yr term, 30 yr amortization ( @ loan expiration = balloon payment)

iv.) Amount = principal

CHAPTER 5: Financing & Conveyancing Documents

(4) CORE DOCUMENTS:

i.) Promissory Note = borrower’s promise/ K to pay lender
ii.) Deed
iii.) Security instrument =

(a) “Straight” Mortgage ( Provides for judicial foreclosure
(b) Deed of Trust ( Provides for priv foreclosure

iv.) NOTE:  Earnest $ K set the blueprint for getting to this pt, these docs conform to it

(5) Real Estate Finance: A Simplified Diagram
i.) 
[image: image1]
ii.) in words
(a) Lender ( Funds the loan, w/ most of the payment going to the Seller

(b) Seller:

(i) Receives funds from the Lender

(ii) Gives a deed to the property to the Buyer-Borrower

(c) Buyer-Borrower

(i) Gives a Promissory Note (promise to pay), to the Lender, AND
(ii) Gives the Lender a mortgage or deed of trust, as security for repayment of the loan

(6) Real Estate PROMISSORY NOTES: General Principals 
i.) The Note is a promise or K to pay ( must be in writing to satisfy SoF; elements to include
(a) Schedule of payments

(b) Credit quartet

(c) Prepayment right

(d) Acceleration clause (full amt due on single instance of default or resale)

(e) Since secured by mortgage, 2 available remedies: (1) foreclosure, and (2) sue on note

(f) Deficiency judgments ( In foreclosure that does not cover loan, sue to make up remainder
(i) Regulated/ limited by deficiency statutes; those statutes conflict w/ mrkt realities

(ii) Ultimately drive up cost of borrowing ( “battle of appraiser” – when statutes limits recovery to FMV, lender & borrower will seek different estimate of FMV
(g) Resale terms ( 2 types: Assumption and Subject To
(i) Keep in mind that since a mortgage = encumbrance on property; ( buyer/ borrower will not be able to sell property w/o involving lender
(ii) The original buyer/ borrower always remains liable on the note

(iii) Assumption sale ( New buyer assumes liability of the note – becomes add’l debtor
1. ( “Deed of trust to secure assumption”
a. executed by new buyer in favor of original buyer

b. permits original buyer to foreclose prop w/out ever having to resort to the judicial process
2. New Buyer needs to do thorough due diligence here!
i. Verify balance on loan, that it’s not in default, no due on sale clause/ get permission

ii. Get an Estoppel Letter from lender

(iv) Subject To sale ( New buyer takes prop. subject to mortgage w/o taking personal liability for note
1. While the party has no personal liability, they can still lose the property

ii.) Elements of a Sample Promissory Note ( Be sure to review!!! (Pg 231 – 234)
iii.) Promissory Note Ownership ( Promissory Notes and the Secondary Mortgage

(a) Note = BOTH a (1) contract AND also (2) property that is worth what the lender can collect from it
(b) But b/c value limited by what is actually collected, must have reliable means of collecting in order to have strong secondary mrkt
(c) The problem is this – what is the note worth?

(i) Well it’s worth what you can collect from it, particularly by suit
(ii) (, we have to provide a reliable means for note holders to collect their notes by suit

(d) Possession establishes ownership of the note – it is primae facie proof of ownership

(i) Possession of the note is primae facie evidence of the entire claim of the holder of the note

(ii) Presumption is rebuttable, but usually remains unrebutted

iv.) “Holder in Due Course”

(a) The HDC has a special status that overcomes defenses that might be asserted against the promissory note, incl’g fraud and overreaching by prior holders. Why?
(b) Why? Marketability! ( We realize there is going to be a certain # of instances where the promissory note is collectable from someone who has been mistreated, BUT the protection of the existence of the secondary mkt in promissory notes is worth more than those kind of losses to the legal system
(c) HDC req’ts:

a) You must acquire the note for value,

a) In good faith,

a) w/out notice of defects, and 

(i) it must  be a negotiable instrument
1. signed by the maker
2. unconditional promise to pay

a. no preconditions, vague obligations allowed

b. AND no other promise by maker made

3. provides for a definite amount and time for payment

4. to the payee or bearer
(d) explains why the note & mortgage are distinct instruments

(e) Destroying HDC status in several ways:

(i) By not incl’g a negotiable instrument

1. IE: “I agree to pay $100; /s/ maker” ( NOT HDC status ;

a. Why? – b/c it’s not a neg. instr.; doesn’t provide for a definite time for the payment

(ii) By incl’g Conditional Promises ( This is why people typically have separate instruments for the note and the mortgage instrument

(7) DEED
i.) Deed Components ( gone over in class previously
(a) Deed is 2 things: K & conveyance
(i) Contractual element (ex: Warranties)

(ii) Conveyance ( Transfers LEGAL title from S to B
1. Describes what is conveyed

2. Describes type of ownership conveyed 

3. Describes limitations on that grant

(b) Elements

(i) Property description
(ii) Granting clause ( (1) ID’s grantor and (2) Accomplishes conveyance
(iii) Grantee clause ( ID recipients

(c) Habendum ( establishes what type of ownership (Life Estates, FSA, etc) is being conveyed
(d) Deed Descriptions (
(i) Two Types - BOTH must satisfy the SoF

1. Platted: master plat map that is recorded in the document
a. Sketch Platt: Point of this ( it’s looks mechanical, but you have to do this step (of doing a sketch plat) in order to:

i. Perceive any ambiguities from looking at the description

ii. To see whether reality conforms to the mental picture that you’ve got

b. There’s a tendency to neglect the prop. description and assign it to the most jr lawyer

2. Metes & bounds: describes the prop. thru directions similar to what a surveyor would follow 
(ii) If there are Ambiguities and/or other Conflicts in the descrip., then you need Rules of Construction
1. Rule of Construction ( Not very firm rules, and usually themselves req. interpretation

a. Liberal construction to effect intent

b. Interpret a grant favorably to grantee and a reservation favorable to grantor

c. Rights extend to the center of the road, or to the center of a stream
d. Avoid extrinsic evidence (Parol Evidence) if it’s unambiguous
e. If there is a conflict b/t 2 possible descriptions, you prefer the more definite description
(e) Deeds & Warranties:

(i) General Warranty ( warrants against all defects all the back thru the chain of title against the whole world

1. 3 Covenants created by general warranty deed:

a. seisin = actual ownership (“I am seized of the property”)

b. against encumbrance = no encumbrances, outside of those listed

c. quiet enjoyment = someone else can’t oust you = warranty that grantor will defend the title

(ii) Ltd/Special Warranty ( warrants against only those defects create by or under the Grantor

1. buyer & seller are often aware of possible title difficulty, but want transaction anyway

2. multiple owners selling ( 1 buyer, sellers do not want to warrant other’s interest (p 247)

(iii) Quitclaim Warranty ( doesn’t give any warranty at all; simply transfers whatever title to whatever it is that the S owns;  often used for “clean up” on title work (so a deed can then be recorded)
(f) Deed as a Financing Doc

(i) The Lender is going to be extremely concerned about the deed & that it transfers good title, b/c the title to the mortgage depends on the deed

(8) MORTGAGE / DEED OF TRUST ( the security instrument
i.) Once the buyer receives the property he will immediately convey out a little piece (in theory) of it to lender known as a security interest which protects the buyer in case of default.
ii.) Straight mortgage ( Gives the lender the right to bring a judcial action to foreclose
iii.) Deed of Trust ( Gives a power of private sale and literally it conveys a piece of the property to a “trustee” who acts for the benefit of the lender
iv.) 
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v.) Deed of Trust involves an add’l step over a Straight Mortgage
(a) Lender ( Funds the loan, w/ most of the payment going to the Seller

(b) Seller:

(i) Receives funds from the Lender

(ii) Gives a deed to the property to the Buyer-Borrower

(c) Buyer-Borrower

(i) Gives a Promissory Note (promise to pay), to the Lender, AND
(ii) & at the same time literally transfers the property, right after buying it, to a Trustee 

vi.) NOTE: This is NOT a real trust!  The Trustee isn’t a Trustee, and it is a Mortgage
(a) The Trustee is in effect like an agent of the Lender, & acts at the behest of the Lender to sell the prop.

(b) foreclosure upon default by borrower – at behest of lender

(c) provide notice, carrying out process, act as reasonable auctioneer 

(d) lender can substitute trustee for any reason 

vii.) Elements

(a) Designed to protect Lender’s interest in having:
(i) valid security

(ii) payment of loan on reg basis

(iii) Physically protect security (maintain hse in good quality)

(iv) Expeditious remedies, incl’g foreclosure & deficiency judgments (if it’s available)
(v) Short duration of the loan (incl’g due on sale clause; see below)
(b) Borrower gets some (though very few) rts:
(i) notices (in default, acceleration, pending sale)

(ii) rt to cure

(c) Defaults (other than by nonpayment)
(i) Borrower is req’d to maintain hazard insurance; if they don’t, the Lender can ‘force’ coverage
(ii) Borrower acquires a lien on property (failure to pay taxes)

(iii) Nonpayment of loan

(d) Remedies
(i) Private foreclosure

(ii) Acceleration

(iii) Late charges

(iv) Impose expenses on borrower

(v) Deficiency judgment (if avail in juris)

(vi) NOTE: When borrower is technically in default and lender doesn’t foreclose the lender does not waive his right for next time

(e) Due on Sale Clause

(i) If the borrower transfers an interest (not just sells), then the lender can make the entire note due.
(ii) ( Due on Sale clause is put in the mortgage and not the note b/c the note needs to be negotiable (for future HDC) and can’t have all sorts of conditions on it
(iii) Reason = inflation, deflation/ short term loan

(iv) In public interest?  Keep loan rates low b/c 

1. shorter terms = less risk

2. lender able to control credit-worthiness of party in possession of security

(f) It is sometimes said the Lender has the Golden Rule – the Lender has the gold, & (the Lender rules.

(i) Crump says this is not really the case (B can shop around), but do keep in mind that the Lender is about to give up a large amount of money to a stranger, and therefore the Lender has a reason to be concerned.

viii.) Foreclosure procedure
(a) Notice of Default & Opportunity to Cure ( gen. 30 days to cure
(b) After that, must be a notice of acceleration

(c) Appt of a Substitute Trustee ( typically that happens (but not req’d)
(d) Trustee will request a written Request to Act from the Lender
(i) file doc of record so clear in title history that foreclosure in process

(ii) requires “acknowledgment” (say doc is what it says it is)

(e) Notice on the time and date (on a certain date; sometimes proscribed by statute) of the sale must be (1) posted on CH door and (2) be sent to debtor

(i) file doc of record (req’s acknowledgment)

(f) While not req’d by law, Lender typically files an Affidavit of Notice & Posting
(i) “jurat” = part of affidavit = promise that info contained in doc is true

(ii) file doc of record (req’s acknowledgment)

(g) conduct sale
(i) Date & time of sale shown in foreclosure notice

(ii) read doc

(iii) ask bids

(iv) Trustee must conduct the sale as a reasonable auctioneer.
(h) substitute trustee’s deed ( conveys prop from borrower to new buyer through trustee

(i) Failure to send a required notice may set aside the sale even if the debtor had actual notice

ix.) Equity of redemption

(a) Even after acceleration, Even after notice of a foreclosure sale, the borrower can redeem the property by paying all amounts due ( The total accelerated loan principle, interests & costs

(b) Time period varies widely among states 
(i) When the gavel falls: period is confined to the time before the gavel falls at the auction sale

(ii) More Lenient: Other states allow for the right to remain open for months or even years

(c) Strict Foreclosure (aka confirmation or ratification of the sale) ( The deadline after which the equity of redemption is extinguished
(d) ( Effect = lower sales price @ foreclosure sale b/c sale still uncertain

x.) Wrongful foreclosure
(a) Claim for an unjustified foreclose & the damages that it causes 
(b) Strict Liab. claim
(c) Crump: ( An honest mistake creates liability ( Is this a good rule?

xi.) What can overturn a foreclosure sale

(a) Noncompliance w/ technicalities (see cases)

(b) Foreclosure notice inconsistent w/ law 

(c) ex law says foreclosures on Tues notice says on Fri = impossible sale

(d) Irregularities in sale price

(e) Preventing borrower from curing

(f) Unreasonable auctioneer behavior

(g) Fraud, etc

xii.) Lien’s

(a) Lien = A legal right or interest that a creditor has in another's property, lasting usu. until a debt or duty that it secures is satisfied
(b) Vendor’s Lien ( If you sell something to someone on credit, there automatically arises by operation of law a lien on the object for the purchase price.
1. Doesn’t arise when the person give $ to a B, who then buys the prop (that’s just a regular loan)

2. Should be stated as an express provision in the deed so that it can be recorded - otherwise would be extinguished by next BFP

3. ( No private foreclosure is allowed - it must be judicially enforced

(c) Construction Lien ( Arise by operation of law in favor of people who supply gds or labor for construction; A lien on the property that has been repaired/built.
(i) This is an invisible lien that is not recorded; they don’t have to file them until much later until you want to perfect them
1. But until that time, it’s hard to know that they’re there

(ii) Owner should withhold total payment to GC until he knows all SC’s have been paid to avoid double payment(retainage

CHAPTER 6: REAL ESTATE TRANSACTIONS: TITLE ASSURANCE
11. TRANSACTIONS: TITLE ASSURANCE
1) The customary K req’ts include either specifying
(1) Who Owns It? 

i.) Record Title ( Record title holder is the person shown as the owner in the public records
(a) Sometimes he will not be the holder of “Good” title b/c of something like adverse possession

(b) Much harder to sell title w/out Record Title (ie if based on adverse possession)

ii.) Marketable Title (2nd Best) ( Title that is not only defensible, but about which there is no reasonable doubt

iii.) Good Title (aka “good and indefeasible” title) (3rd Best) ( Title that can be defended against anyone who might claim it through litigation
(a) You’ll probably win, but you’ll still have to spend $ to defend title

iv.) Insurable Title (CRUMP: probably the highest/best type of title) ( A title that a reasonable insurer would insure at competitive rates

(a) Insurance protects the buyer in 3 ways

(i) Prevents the transaction unless title insurance can be obtained

(ii) An entity who is in the business of evaluating risks has examined the title and found it free from substantial defects

(iii) Insurance itself provides some protection

v.) NOTE: In TX, unless the K specifies otherwise there is a presumption that the grantor will convey good and indefeasible title (TX K’s gen. don’t use “Mktable Title”) (Supplement, pg 16)

(2) What Exceptions are Allowable? – Several ways to indicate

i.) List the Permitted Encumbrances
ii.) Provide that the conveyance is Subject to the Useful & Necessary Encumbrances

(a) This is ambiguous to a degree, but sometimes it’s the best way to do it.

iii.) Simply to say that the B has to be satisfied w/ the title, & has the right to terminate if he isn’t

(a) That’s a Free Look, and that would NOT be preferred by the S

2) Recording Acts ( 3 types

(1) 3 Types

i.) Pure Race – of 2 BFP, the first to record gets title

(a) Policy advantage = you can look at record title and tell who has good title; clarity, decisiveness & definitiveness of public record

(b) Disadvantage = This encourages fraudulent/sharp practices; there are very few in the country

ii.) Pure Notice – Second purchaser wins the title if he didn’t have notice of the first purchaser’s interest

(a) Does NOT require the second purchaser to record

(b) Policy advantage = temper fraudulent  practices

(c) Disadvantage = less clear public record, how to define ‘notice’ (see ‘f’ below)

iii.) Race-notice 2nd BFP must (1) not have notice AND (2) must record first

(a) Policy advantage = fairness & encourage recording

(b) Disadvantage = complicated

(2) “Notice” defined (pg 309)
i.) Constructive = presumed to have notice (ex: if in public record)

ii.) Actual = you really are aware (it’s not filed but you know about it)

iii.) Inquiry = if a reasonable person would have made further inquiry into something, then ct may impose notice on that person

(3) ( In most jurisdictions, an instrument affecting real property cannot be properly recorded unless it is acknowledged (pg 309)
i.) Grantor must go before a notary and swear that the instrument is done for the purposes and consideration therein expressed (essentially that the document is what it says it is).

ii.) Many courts treat unacknowledged recorded instruments as providing no notice

3) Interpreting Recording Acts (Pg 322)
(1) Limit duty to a reasonable search w/in chain of title (the sequence of grantor–grantee indexed documents and the reverse sequence are called the chain of title; The title search is based on those indexes)

i.) Use public grantor-grantee/ reverse index to search (pg 321)

(a) Grantor–Grantee index: a brief description of the document and is filed alphabetically by the grantor’s last name

(b) Reverse Index: maintained alphabetically by the grantee’s last name

(c) ( The effect of improper filing / indexing is that sometimes there is no constructive notice. (pg 322) (see Howard v. Brunson)
(i) 2nd Buyer usually prevails, b/c 1st Buyer could’ve made sure the title clerk filed it right 
(ii) Wild Deed: Document from a person who has no previous chain of title whatsoever

(d) Limitation: Would not find grants in another branch of the chain (pg 322-23)

(2) Marketable Title Acts - defines reasonable search (ex 40 yrs) (pg 329)
i.) Acts that cut off any interest that do not exist in the documents within a certain period of time, and therefore only mandates a search for that period of time.

ii.) BUT ( Old restrictions can be kept alive by brief mention in more recent records!  
iii.) (you might still have to look far back b/c if you find an old restriction mentioned recently then you have to go back to the original source.

(3) Title by tract (pg 330) ( Torrens system: files all titles not by grantor or grantee index, but by tract.
i.) Problems: a) Not used frequently today b/c people didn’t file in both ‘old’ system and the ‘new’ Torrens system

12.  Title INSURANCE Commitment: (Diff. from Title ASSURANCE)

1) Generally
(1) Practice is heavily regulated by custom

(2) Policy is a K with a Merger clause( you don’t get any protection that is not in the policy (If not protected by K, co not liable)

i.) W/out this, may impair the insurer’s willingness to issue policies, and/or incr the cost of those policies

(3) Always contain extensive exclusions ( (1) Zoning regulations (gov’t imposed) & (2) Risks peculiarly within the buyer’s knowledge
(4) So why purchase insurance when there are so many exclusions? ( You ensure against risks found through traditional searches and this is really more of a service than an insurance policy
2) Extra K liability (pg 335, 339)

(1) There is tremendous motive for extra K liability against the title insurer b/c:

i.) The insurance is insufficient (pg 339)

ii.) The insured is not covered w/ respect to the risk that actually has materialized (339)

iii.) Other parties to the deal (ie Seller or Broker) are likely insolvent  (335, 339)

iv.) These cases often involve big losses and insurance companies have deep pockets
(2) Additionally, the policy coverage is usually limited to the amount paid for the original property insured (think if you bought an empty lot and build a big building and could only recover the price of the lot). (pg 335)

(3) Purchasers feel ins co made representation of quality of title in the commitment (negligent misrepresentation)

(4) Note: the title report is NOT the K – the title commitment is the K

3) Structure of Title Insurance Policy (5 parts) – pg 340-41 – CRUMP EMPHASIZED
(1) Structure
i.) Coverage definition = outer limits of what’s covered

(a) What is insured? ( Four covered risks typically covered: (1) Title, (2) defects or encumbrances, (3) marketability, (4) access

(b) Policy typically covers two aspects of these risks ( (1) losses, & (3) defense costs
(c) These are the outer parameters of the coverage

ii.) Exclusions from coverage = std, preprinted (gen. not negotiable)

(a) Risks that are not covered by the policy
(b) Standard exclusions

(i) laws, ordinances or regulations (such as zoning)

(ii) Eminent domain (property about to be taken by a governmental agency but hasn’t been taken yet)

(iii) all defects agreed to by insured

(iv) defects known to the insured, but unknown to company and not in the public record

(v) Defects that result in no loss

(vi) defects attaching after the policy date

(vii) defects sustained because the insured did not pay value

iii.) Conditions and stipulations = what holder must do to recover
(a) Provides for all of the technical necessities such as identification of the insured, how notice is to be given, settlement power of the insurer, merger clause, how insured must assist in the defense etc

iv.) Declarations page = identify insured, property, amount & duration of coverage, etc

v.) Exceptions from coverage (gen. negotiable) ( like exclusions but more negotiable

(2) ( Remember that you still want title insurance even though most things are excepted/excluded because you need the service of title examination ( Insuring the ‘hard core’ title record (title you can search)
i.) Exceptions and exclusion are bigger than coverage in this case.

ii.) Policy is written to limit liability – protects you as to record and title search.

(3) Third Party liability sought when deal goes bad (pg 348)
i.) Attorneys: limit by expressly stating duties in K, disclaimers, that you don’t represent the other party, only your party CRUMP EMPHASIZED (claims: Negligence, fraud, breach of fiduciary duty)
(a) Frequent b/c lawyer used to draft doc, ( conflict of interest accusations

ii.) Abstractors: liable for negligence, neg misrep, or contractual claim
(a) Negligence or negligent misrepresentation in the event of an unreasonable failure to discover or include appropriate documents in the abstract of title

iii.) Surveyors: Negligent performance of the survey can really be his only liability

(a) Complicated b/c hired by seller or lender, but buyer contractually permitted to rely on

iv.) Lenders: BoK, negligence, fraud, BOFD, consumer legislation etc…

(a) ( Possibly liable to both buyer & seller – This is where the $ is

4) Title curing – fixing or clarifying title to make transaction work (uncertainties, possibilities, actual defects, etc)
(1) Buy out the interest

(2) further examinations show no defect ( may show interest is not there or it is meaningless
(3) Get quit claim from who holds a suspected interest ( Go to person who has the int. and get him to release it
(4) Get a Boundary agreement – neighbors agree in writing where line is

(5) Affidavit – declare conditions underlying encumbrance not present

13. Morgan, Client & Public Relations
1) Why “effort projection”

2) Defining the problem

3) “niceness” – like a lawyer who is friendly ( but once again, that takes “effort”

4) how to project effort?

(1) Attention (phone), (2) Do something now, (3) Treat every client need as important, (4) Suit = uniform, (5) sell ‘em effort (every paper, Dear Mr. Jones), (6) Your bill should project effort, too
CHAPTER 7: Transactions: Closing, Termination, Remedies (pg 365)

1. Closing ( Where the parties come together and documents are signed (deed, note, mortgage, acknowledgement etc) and money and property are transferred

1) Before closing docs prepared, funding arranged.

2) Usually an anticlimax ( hopefully all Lawyer has to do is to tell client where to sign

3) After closing all the documents are recorded

2. Terminating the transaction short of closing  
1) Three situations (pg 366)
(1) Termination under an option ( If buyer has an option, he must properly exercise it, but if he doesn’t then the failure to exercise may mature the K; easy K should outline steps req’d to avoid damages
(2) Termination for failure of a condition ( Fairly clear IF the conditions are clearly drawn, b/c then the basics are set out in K, but relies on extrinsic evidence - Inspection, title conditions or financing

i.) As long as buyer takes appropriate steps this form of termination is usually dispute free.  Usually must furnish a notice of termination.

(3) Disagreement about termination on the eve of or at closing (366, 67) ( Disagreement/ ambiguous condition: problematic, risk liability

i.) Example: Late discovery of a second easement ( Parties say usual and customary – other says will ruin use of property
(i) Generate options for your client and then evaluate them.  Options such as:
1. Can we put off closing? get a reduced price? should we walk out of closing?

2. Each has risks – client will want more info – give them percentage likely hold
3. Comprehensibleness of Legal Documents: (pg 373) ( 
1) Plain English controversy

(1) Goals of plain English ( Short, easy to read, comprehensive, intelligible, unambiguous

i.) BUT plain English can actually complicate things & create risk, b/c it’s sometimes difficult to create things that are unambiguous AND are short & easy to read
2) Use “plain English” in persuasion doc (brief, client letter) ( Plain English is the most important aspect then!
3) Use “tried & true” language in preservation doc ( Solemnification, evidentiary, compromise language, uniformity, keep costs low by using same form (modular forms), experience

4. Destruction or loss of property during pendancy (in other words, b4 closing)

1) Different CL rules for allocating loss between seller and buyer in the absence of either insurance or an agreement  (5 listed in book) (pg 378)
(1) From the time of K of sale, purchaser has burden of risk from equitable title forward

i.) Most widely accepted view and is an extension of “equitable conversion”

ii.) CRUMP: Does this make sense? – b/c seller usually remains in possession and can minimize the risk of loss; also seller, who has legal title, can more readily insure

(2) The loss is on the S until legal title is conveyed, even tho. the purchaser is in possession  (strong minority)

(3) Burden Of Loss should be on seller until the time agreed upon for conveying the legal title and thereafter on the buyer unless the seller be in such default as to preclude specific performance

(4) BOL is on the party in possession


(5) BOL should be on seller unless court can find a reason otherwise ( No one accepts this vague test

2) How to avoid confusion/litigation over this? - Should be covered in Earnest $ K! pg 379

(1) K should clarify risks of each party AND detail what to be done w/ ins & cover loss

5. Contract for deed (pg 379) ( Crump:  Installment K for real estate.  Deed is held in escrow w/ lending institution and is not deliverable to buyer/grantee until all payments are made
1) Advantage: Provides opp to sell to risky (poor) buyer w/ extra protection for S (gives S easy way to recall deed)
2) Disadvantage: if ct treats it as sale w/ mortgage, seller must use traditional foreclosure (time consuming & exp)

6. Remedies for Breach

1) Damages = remedies at law

(1) Expectation/ bargain damages = market value (MV) of loss at date of breach
i.) Benefit of the bargain damages (the mkt value measure): awards the injured party damages corresponding to the difference between the K price and the market value.  Satisfies the injured party’s expectations
ii.) ( You have ‘dueling appraisers’ on both sides calc’g MV – results are highly manipulable

(2) Consequential damages = damages reasonably foreseeable due to breach, outside MV (ie: loss on use of prop)
(3) Incidental damages = expense of covering for breach; add’l transaction costs (ie obtaining a new broker, add’l exp to close deal, etc); 
i.) Neither Consequential or Incidental damages factor allow emotional damages, b/c hard to measure, inconsistent results, discourage RE transactions (even tho. foreseeable & reasonable conseq. of breach)

(4) Liquidated = set beforehand (pg 395) ( Helps in situations w/ uncertain damages (damages are hard to figure), b/c it delineates the conditions under which liquidated damages will be owed (ie Earnest $)
i.) Amount must be reasonable, and cannot be used as a penalty!

(5) Alternative approaches to determining damages
i.) Lost earnings/ profits (Usually this is too speculative to base damages on)

ii.) Reasonable cost of repair (Buyer) ( (1) Cost of repairs that is reasonable and necessary at the time of breach, or (2) maybe the diminution, or (3) loss of market value
iii.) Appraised mkt value difference based on comparable sales (Seller) ( Probably the most widely accepted method of proof is the expert opinion based on comparable sales (appraisal results highly manipulable)
(a) Seller req’d to mitigate cost of breach ( distress sell & buyer makes up diff

iv.) The actual sale or purchase price - Must be commercially reasonable

(6) Equitable damages (pg 399) ( b/c land = unique, frequently legal remedies = inadequate
i.) Specific performance ( A remedy that acts specifically upon the Δ; the court orders Δ to do something
(a) ( Usual remedy in real estate transactions, b/c real estate is considered unique

ii.) Lis pendens = pending litigation (Crump just wanted us ‘to be aware of this’)
(a) Notice filed in public record that shows there is a controversy re: ownership

(b) Issue: An owner’s title (& hence ability to sell property) can be hindered by a lis pendens, even if filed w/out merit, b/c a lot of buyers only want clear title; claimant liable for damages if non-meritorious 
iii.) Equitable rescission/ reformation (Crump left this to our reading) ( Recission available where mutual mistake of fact exists

(7) Ejectment ( CL solution to clarify title
i.) Req’ts/Structure:
(a) complaint must specify prop descr, interest, possession, attempted ouster

(b) alleged ( = fictional person claiming possessor has trespassed onto the land

(c) ( possessor = (
(d) (’s claim = “not guilty” of trespass b/c he is possessor

(e) abstract of title to be filed by each party & surveyor to be appointed 

ii.) In TX we have trespass to try title: this type of claim is used to determine title by adverse possession or by the record owner for interests ranging from easements to absolute fees
(a) Basically this is the method of determining title to lands, tenements or other real property

Appendix C: The Life of a Lawyer – SEE HIS ‘SLIDES’ PRINTOUT 

1. The goal:  "to be satisfied"

2. Time management
1) Problem:
(1) Difficult, tedious

(2) "little biddy bits" during the day

i.) Phone calls
(3) Administration
i.) Small firm: ( More difficult b/c you have more responsibility.

ii.) Big firm ( You still have to spend a lot of time recording,
(a) Time, secretary, work flo

(b) For every 5 billable hrs, 2-3 administrative.

(4) How to deal w/Rambo lawyer
i.) He stands you up… be more flexible.  

3. Adversary system
4. Stress
1) Executive monkey experiment
(1) Stress comes from not knowing what's going to happen
CHAPTER 9: LIMITS ON GOV’T POWER OVER PROPERTY
1. Sources of limits on power ( 4 limits
1) Federal Constitution ( 
(1) DP & EP (pg 487-90) CRUMP
i.) ( Written to protect personal rights; Not written to protect property, focus rather on race, gender, etc
ii.) ( Test for PROPERTY = “rational relationship” to legitimate end
(a) Modern “Rational Basis” test for PROPERTY means that SDP & EP will not invalidate any law that can be supported by a “plausible” argument

(2) Takings Clause (5th A) (pg 493)

i.) Focused on property – “nor shall private prop be taken for public use w/out just compensation”

ii.) Supporting policies

(a) Deontological/Fairness: avoid sacrifice of individual for common good 
(i) but what is ‘fair’; what is ‘sacrifice for the common gd’
(b) Utilitarian/ Economic: (1) force gov’t to understand/ acct for the full cost of its efforts; (2) harmonize competing uses; (3) protects & ( encourages investment

2) State Constitution

3) Empowering statutes ( organic law creating pwr to regulate will contain some limits by setting framework w/in which to regulate
4) Limiting statutes ( Negative restrictions in some of the laws
2. How to determine if there is a TAKING
1) Six Rationales that may be used by cts: (not just in Con law, but other areas)

(1) doctrinal – what do existing cases say? (did precedent establish these facts as a taking?)

(2) textual – words in context

(3) structural – how important is it to protect private investors? (Institutions & relationships)
(4) historical – original intent; sometimes text & history are in conflict

(5) policy – what makes sense; consequentialist approach

(6) ethical – what judge think is right

2) PHYSICAL Taking ( NOLLAN-DOLAN TEST for “Per Se” takings
(1) Per Se (compare to “Regulatory” taking, below) – at least gives us a std to look at
i.) Where the state requires you to deed the title of your property to them

ii.) Perm/Temp physical occupation - Usually defined as depriving the owner of the right to exclude others from his property. (see Loretto, Dolan, Nollan, below)

iii.) Destruction of ALL economic value
(2) Why temporary/permanent physical occ = taking per se? ( a perm physical occ is a taking regardless of pub int served.  It “chops through the entire bundle of rts that makes up prop”, incl’g:
i.) the right to possess

ii.) the right to use

iii.) the right to dispose and

iv.) ( the right to exclude (most important – w/out this, don’t have 1-3) (pg 496)

(3) (  Nolan-Dolan: Created a 3 Part “Per Se” rule for applying safety regulations and takings
i.) Has there been a permanent/temporary physical occupation?  (Nollan);  
(a) Applies to any Per Se taking!!! (see the 3 types above)

ii.) Does the state/city governmental action (‘means’) have a “close fit/nexus” with the public interest the state is trying to institute (‘ends’)? (Nollan);  
(a) This is a stricter req’t than EP & DP’s “reasonable basis” req’t b/c the regulation and objectives can’t be just ‘loosely’ tied together.

(b) This ensures that the city can’t use purported objectives as a pretext to get away without paying

iii.) Is the action taken in “rough proportionality” to public interest? (Dolan)
(a) Is there rough proportionality b/t harm cured & exaction taken from the owner?
(b) It keeps the state from taking more land/prop. than is needed to fulfill the req’ts (can’t take a mile when an inch will do!)

iv.) ( If the answer to all 3 is ‘Yes’, city can take your property W/OUT paying your for it?
(4) The reasoning is that it keeps the state from creating spurious interests in order to get away with a taking and not have to provide compensation.

(5) Mention Scalia, and what he was trying to prevent ( Scalia wanted to avoid pretextual regulatory takings in the form of physical occupation
3) REGULATORY Taking ( Multi-factor balancing test: (from Penn Central)

(1) ”Regulation” becomes a “Taking” when it has gone too far
(2) Multi-factor balancing test components:
i.) Economic impact on investment-backed expectations (see the TX Constitution!)
(a) Is the property invested in, and if so what will be the impact on these investments by the regulation?  Really has to do with mkt concerns and asks what will the economic impact be if gov’t doesn’t pay?
ii.) To what extent/degree has there a physical invasion of the property?

iii.) Does the regulation serve a broad public purpose?

(a) Virtually every time there will be a broad public purpose because the public wants to take someone else’s land and give it to the public.

(b) CRUMP: too subjective and available in every case

iv.) Is the regulation comprehensive and reciprocal?
(a) Comprehensiveness: is everyone similarly situated subject to the same type of regulation? (Ct does NOT like to see a particular party singled out)

(b) Reciprocity: could the regulation benefit the landowner? (ie putting hotel on historic residence actually benefit the landowner?)

v.) Is the government regulating noxious uses of the land? ( Can probably stop a dangerous chem. processing plant from being built in the middle of downtown

vi.) Is the land being acquired for traditional governmental use ( Really a throw away because everything the government extracts from you is going to be use for some government use.

4) Comparing ‘Per Se’ (Formalism) to ‘Regulatory’ (Instrumentalism)
(1) Formalism ( The belief that a clearly defined rule should be applied rigorously

i.) Adv: predictable & not subject to misuse
ii.) Disadv: can get divorced from policy objectives, create perverse outcomes

(2) Instrumentalism ( The belief that a policy of several factors should be applied to accomplish a purpose in each case (‘mushy’ test)
i.) Adv: Always seeking out the policy objectives and applying them to certain facts
ii.) Disadv: (1) Manipulable ( unpredictable, potential for misuse, and (2) Expensive to determine meaning, contradictory outcomes possible

5) Remedy for a taking ( just compensation – constitution

(1) Revising the statute/ regulation, etc is NOT sufficient
6) Regulatory Delays & Excessive Plannings: (pg 515)

(1) SCt has ruled that a temporary moratorium on development, even one that prevents economic use for a time is not always a taking req’g just compensation, but a Ct has held that successive moratoriums may be considered a taking, b/c if development isn’t wanted it should be said so from the outset. (POTENTIAL EXAM Q)
7) Public Use Req’t (Supplement, pg 33-34)

(1) Court gives broad deference to legislative judgments ( Court says that community eco. development needs to be viewed in light entire benefit to public, not from the perspective of individual landowners

(2) Cts have always strongly implied a public use is needed ( But what is a public use?
(3) ( No check outside legislative process and paying you just compensation for the Taking
(4) Often, state laws provide more protection than the Constitution!

8) Texas constitution ( Requires just compensation for a “taking or destruction” of land, so it is broader than federal ( (Gov’t destruction ( gov’t accidentally or for valid purpose destroying your property)
(1) Also, if there is a 25% reduction in the value of the land then there is a Taking as a matter of law.
i.) Does not require complete destruction of all economic value

ii.) Broader in what it considers a Taking, but the only remedy is recission, not inverse condemnation. (in other words, no damages, only recission order); Toothless?
CHAPTER 10: LAND USE REGULATION & ZONING
1. CL recognized 2 types of claims - Nuisance & Trespass (pg 533)
1) Trespass ( Required a direct unlawful entry or physical invasion of your property – strict liability, CL
(1) IE: Pollution from a nearby factory
2) Nuisance [(1) unreasonable interference, (2) multifactor balancing, (3)priv. v. pubic nuisance (general injury)]
(1) Can be either public or private
i.) Public Nuisance – usually involves a more clearly unlawful act, since what is alleged is gen. harm to the public
ii.) Private Nuisance – non tresspassory invasion of another’s interest in the private use and enjoyment of his land; involves more targeted harm to a particular property; 
(a) 3 components of private nuisance:
(i) invasion of another’s property (not physical)
(ii) that proximately causes
(iii) intentional, unreasonable interference or unintentional negligence/reckless interference
1. (: unreasonable interference
2. The use/conduct may be perfectly reasonable & still cause unreasonable interference
3. ( Focus on the interference, not the conduct/use
(2) Factors to consider (Multi-Factor Balancing Test)
i.) Interests of the person harmed (was the person hyper sensitive?; Could they protect selves?)
ii.) Interests of the actor: was D’s use of the property reasonable? (Did actor take precautions against the nuisance? Could actor do same thing elsewhere? What is the value in the action?)
iii.) Interests of the community as a whole (Public policy? Statute that authorizes conduct?)
(3) Crump: Nuisance is CL land use mgmt, but (1) very rough, & (2) hard to make a claim)
2. ZONING
1) Euclidean ( Traditional zoning model that divides the municipality into districts and catalogues types of uses, permitted heights, and required or limited square footage.
2) Government created SZEA ( Gives a grant of power to communities to zone
(1) Government may divide city into districts
(2) Regulations shall be made in accordance with a comprehensive plan.
3) Comprehensive plan = how zoning controlled
(1) Comprehensive plan was a response to the gerrymandering districts during segregation, so the zoning must conform to the plan
i.) Comprehensive plan = guide to achieve city’s stated purposes
ii.) Comprehensiveness = key to legitimacy b/c it decreases the degree that politics can influence it
(2) Comp plan req’t means diff things in diff interpretations – can be a pretty loose req’t!
(3) Some states don’t allow any variation from the comprehensive plan
i.) While it may eliminate some partisan aspects of the process out of it, it can also hamstring the city
4) Usually gov’t zoning is given a lot of deference, & will only be invalidated by cts when clearly arbitrary & unreasonable
5) Zoning process (SZEA) that must be provided by the city
(1) Method of procedure ( Procedures usually require hearings, notice req’ts, protest req’ts, application for change req’ts, etc
(2) Protest procedure needs super majority
(3) Zoning commission = quasi legislature – advises city council (May have a planning commission that reports to it)
(4) Board of adjustment = more like a ct or admin. agency that grants variances/SUP, hears appeals from application zoning decisions 
i.) Fact finding body; 
ii.) more administrative – applying law, not making it (zoning is more quasi legislative)
(5) Enforcement ( civil, criminal; could include enjoining construction, tear down bldg, alter plans
6) Remember ALL zoning is political because although it seeks to advance the general good it inevitably benefits some and disad. others.  The law provides only loose constraints
(1) Two approaches used by courts to try and keep this highly political process in check:
i.) Strict Approach/Administrative version – keep politics out, plan adjusted on regular basis only
(a) Where the comprehensive plan must:
(i) be in writing and project forward for a certain number of years, and
(ii) the plan is so specific that it makes acts of the zoning commission merely administrative in that it performs the ministerial duty of seeing if a plan complies with the specific reqts of the comprehensive plan.
(iii) Changes to comprehensive plan can be judicially reviewed
(b) Abandoned in most jurisdictions.  Why?
(i) Politically powerful people can’t be deterred to seek an advantage

(ii) Cts not suited to manage social changes in land use

(iii) Admin model is basically anti-democratic since it attempts to control a democratically instituted body, the zoning commission, by judicial fiat

(iv) Zoning is just inherently political
ii.) Loose Approach/Legislative version – political motives are ok, plan = “plan + amendments”
(a) The comprehensive plan really is nothing more than:
(i) the zoning ordinance as amended, and
(ii) the zoning process is akin to legislation, with the zoning commission making legislative decisions (politically influenced decisions)
(b) Changes to comprehensive plan are presumed valid
(c) There has been a trend toward this model.
7) Stability v. Change (pg 547) ( Struggle = preservation of plan v adapting to evolving city 

(1) Spot zoning (pg 546) ( Def’n: zoning that is not in accordance w/ (violates) the comprehensive plan req’t
i.) Odd shaped or narrowly defined zones that favor or disfavor relatively few citizens.
ii.) Generally illegal under both the legislative and administrative models
(2) Up Zoning: When a new zoning classification drastically increases the value.
(3) Down Zoning: When the new zoning classification drastically reduces the value. (from residential to commercial, or from multi-residence to single residence)
(4) Extension zoning (CRUMP TERM!!!)– extending a zone that already exists, as opposed to creating an insular area for the benefit or detriment of party (pg 547,
i.) More likely to be upheld as consistent w/ a comprehensive plan, b/c less likely to be viewed as spot zoning
(5) Disfavored objectives
i.) Exclusionary Zoning: excluding from single purpose areas, especially residential areas, land uses that are incompatible with the primary use, b/c of
(a) Invidious (discriminatory on race, low income, etc) criteria, and
(b) “NIMBY” legislation
ii.) Aesthetic issues - not per se improper, but the standards must be highly specific so the builders know how to comply; better handled by deed covenants. 
3. Doing W/out Zoning – The Houston Example (pg 564)
1) In areas w/o zoning, sometimes deed covenants control, unless they’ve already lapsed or been superseded, in which case you will have businesses next to residences
2) Advantages:

(1) harmful effects of land use/ zoning, not present here – poor ppl don’t have to drive far
(2) Avoid costs of zoning (both in administration & in effect of priv. people trying to use system)
(3) Avoid discouragement of construction/ownership
i.) No complicated system needed to understand the value of land
ii.) Zoning creates a much higher cost (bldg stds, while beneficial, creates add’l costs that are avoided w/o zoning)
iii.) Avoid limiting of regeneration ( Allows city to change organically and with the market
(a) That’s possible w/ zoning, but req’s compliance w/ every zoning req’t at every step of the process
iv.) Avoid exclusionary (invidious) zoning
v.) Avoid the negative appearances of zoning (cronyism, corrupt appearance…)
(a) CRUMP: Zoning creates an appearance of corruption, and invites actual corruption
3) Disadvantages:
(1) harmful uses, grotesque blgs mixed in w/ community
(2) under the table zoning (use other laws to bring about land use regulations)
i.) Perhaps worse type - More political, less visible
ii.) Shakes people’s confidence in govt; gives appearance of not being totally forthright, politically manipulable; Side effects of laws that cant be anticipated; ad hoc solutions, unpredictable results
iii.) IE: Houston has ‘sewer permits’; very difficult to get one if the city doesn’t like your project
(3) externalities not dealt w/ well (ie parking problems)
(4) Can also effect the marketability of land adversely
4. Non-Euclidean zoning = more flexible than Euclidean zoning (p 566, 570)
1) Conditional Use Permit = permits for specific uses that are non-conforming under conditions set by the city; grants a zoning change subject to conditions designed to minimize adverse impact on the surrounding prop.
(1) Will usually come before a special use permit b/c the city isn’t sure about what the approp. gen. guidelines should be yet, so if city allowed them w/ CUP’s, and they become necess. around town, they will start granting sup’s.
(2) permit for a specific location, applicant bargains/negotiates w/ city
2) Special Use Permit = similar to CUP, but is a permit given in accordance w/ regs set out in the ordinance;
(1) This kind of exception is unlike a variance, which involves an excused violation of a zoning ordinance, b/c the SUP creates a permitted exception, one that is regarded as an approp. use by the zoning ordinance, but that may require careful placement
(2) as city gains experience w/ item, will shift from CUP to SUP ( standardize req’ts
5. VARIANCES ( special dispensation given to an owner of a particular prop…
1) Variances: represent cases in which a given parcel permanently out to be treated diff. from neighboring land
2) the PROPERTY has characteristics making it impossible to use the land w/in the zoning plan
(1) Focus is on the uniqueness of the land, not the plight of the owner (ie. lot too small to achieve the setback)
3) Balancing criteria
(1) unnecessary hardship (attributable to the land) to party requesting variance AND
i.) some courts take a liberal approach for hardship, others req. serious hardship
(2) no harm to public interest if variance was granted (( Note: this is based on characteristics of land)
4) Malleable Criteria
(1) permissive construction ( if it interferes with the applicants reasonable use of the land, then variances should be granted liberally
i.) BUT has the danger of (1) undermining the ordinance and (2) create inequality of enforcement
(2) strict construction ( Only if there is no other use of the land will a hardship will be found
6. Subdivision Plat Approval ( Developer who wants to take a vacant area or a place where property bought in dilapidated area and then create subdivision on it
1) This is NOT ZONING PROCESS ( This is to be governed by admin criteria
(1) ( Planning commission is separate from zoning commission
2) Developer produces architectural plans drawn on a map or “plat”
3) Exactions: planning commission will require the developer to dedicate certain parts of the property to public use (streets, rec etc).  CRUMP
4) B/c Developers make heavy duty investment in project – they often don’t have the time/funds to duke it out w/ the planning commission over disputes
(1) CRUMP: Developers often see this as “platmail”, & remember that Nolan-Dolan test may come into play!
5) One thing any commission can do to anyone is tax the hell out of them, so if an exaction might be considered a taking, they might be better off to tax.
6) Remember that if a suit is instigated, a city is better off just putting the money from developer in escrow and allowing him to continue, b/c otherwise city might be liable for damages. (Ball Development case: $ for land).
7) Planning commission  process is supposed to be more ministerial and less political b/c the commission is only allowed to deny plans for tech. flaws such as streets & sewers.
(1) ( This is a major difference from zoning, which can make decisions about the appropriate use of the land
7. Environmental Regulation
1) Main issues ( Big 4 = Storage of gasoline, lead, radon, asbestos (future: med. waste, nuclear,etc)
2) CERCLA ( Empowers the U.S. to clean up (via “superfund”) hazardous waste sites and then seek compensation from potentially responsible parties (prp’s)

(1) Unusually complex, poorly drafted, very expensive and odd results
(2) Recovery from a PRP if (p 610)
i.) Facility 

ii.) That Has a release (or threatened release) of 

iii.) Hazardous substance

iv.) Causing ‘response costs’ (EPA’s expenditure of superfund monies) from superfund &
v.) Potentially responsible party (PRP) (pg 611)
(a) Current owners and operators of the facility (b/c they own it)

(b) Past owners and operators at the time of disposal of any hazardous substances

(c) Persons who arranged for treatment or disposal

(d) People who transported any hazardous waste to the site

(e) ( Law creates strict liability in that even if you are a current owner who didn’t do anything, you are liable. Even if you are a past owner and dumped one gallon of gasoline you can still be liable for ALL later owners who dumped tons of nuclear waste

3) Other environmental laws to be aware of ( Endangered species act, Wetlands, Historic preservation

4) Therefore, Environmental terms in the K = HUGELY important
(1) ( A purchaser of land, incl’g a lender that forecloses, should investigate environmental aspects of the property before buying by conducting an “environmental audit”.
(2) allocation of costs and remediation s/b covered by contract
CHAPTER 11: SERVITUDES: EASEMENTS, COVENANTS, & NEIGHBORHOOD GOVERNANCE 

1. Dominant Estate – parcel that obtains the benefits

2. Servient Estate – parcel that is burdened
3. Easement ( a nonpossessory int in land providing the dominant estate holder w/ rights against the servient estate
1) Express (  easement created in a deed (pg 623); Use a deed to convey the easement in the same way as conveying property
(1) Proper language specifies which is the dominant & servient estate, & is specific on the type of easement granted;  
i.) It must specifically state that easement is ‘GRANTED/GIVEN’, not  merely ‘subject to’, ‘exception’, etc
(2) Stranger to Title Rule (CL rule) ( Reserving an easement to a third party grants nothing to the third party 
i.) Note: rule makes sense b/c it allows seller to protect self by including easement exception w/o creating the easement CRUMP
2) Non-express ( created by operation of law
(1) Necessity (severance of a landlocked parcel) (pg 627)
i.) Req’ts:
(a) There is “Unity of Title” or “Common Ownership” of dominant & servient estates
(b) Dominant estate is severed & sold BY THAT OWNER, in landlocked cond. TO a Buyer (Grantee), who shows that the easement…
(c) Is necessary to the use of the severed parcel
(“absolute” necessity)
ii.) probably parties did not intend landlocked parcel – they intended parties to be able to use property
(2) Prior Use ( easement by implication from prior use (severance, use, reasonable necessity)
i.) Req’ts:
(a) common owner, 

(b) severance of parcel landlocked

(c) Pre-existing, continuously used way of access meant to be permanent

(i) prior existing road, which is apparent, visible, AND in continuous use
(d) necessity req’t, but lesser than above (“reasonable” necessity)

(i) If U have an easement by Prior Use, U have an easement by Necessity

(3) Prescriptive (through use – period of time that it’s been used; resembles adverse possession)

i.) Req’ts:

(a) open/ notorious

(b) adverse/ hostile/ nonpermissive 

(c) exclusive (only in some jurisdiction)

(d) uninterrupted

(e) for req’d time period

(4) Public Dedication (public roads)

i.) ( No statutory time period req’d (unlike Prescriptive easement)
ii.) express or implied

iii.) Req’ts

(a) Express/ implied dedication Landowner acted with donative intent to induce belief that he intended to dedicate the property to public use

(b) power to make dedication = Landowner was competent (owned the fee)

(c) use/reliance by public - public reliance on dedication for public use (can be implied)
(d) acceptance of the easement by the public (which can be applied)

iv.) ( Often, if all of the Public dedication elements are present, the req’ts of a prescriptive easement (& perhaps other theories) also will be satisfied

(5) Estoppel ( representation or implication + belief + reliance to detriment
(6) Equity ( if needed to help rectify a mistake
4. LOCATION of Equitable Servitude -  (Pg 655)

1) Location of easement ( Free-floating? Fixed by custom? Metes & bounds?

2) Can the estate move it?

(1) Majority: (GA Rule) neither party can unilaterally move easement (Allows parties to bargain for change)

(2) Minority: (NY Rule) servient (NOT dominant) estate can unilaterally move it, if it is at its own expense and w/o increasing burden on dominant estate (no lesser utility to dominant estate)
(3) CRUMP: Deontological arguments – ‘ease-mail’

5. SCOPE of Servitude - What does the easement allow you to do?

1) Look at the express terms of easement conveyance

2) If not clear, look at the circumstances & extrinsic evidence

3) Easement holder cannot change to extend burden to servient land

4) Other: cannot change burden, but can increase burden

5) Cannot extend easement to another parcel of land

6) Wide Variety of Cases Interpretation the “Bundle of Rights” in an Easement (pg 660)

6. CRUMP SAID WE WOULD NOT BE TESTED ON REAL CONVENANTS!!!
CHAPTER 12 - COMMON LAW ESTATES: POSSESSORY & FUTURE INTERESTS (PROBLEMS PG 731, 736, 738)
1. Common law estates
1) Simplest Possessory estates
(1) Life estate ( to A for life
(2) FSA ( to a and a’s heirs
2) Simplest future estates
(1) Remainder ( gift after life estate to a 3rd person
(2) Reversion ( whatever not given away is given back to grantor
3) When vague b/t LE & FSA, go w/ FSA
4) Types of Remainder
(1) Contingent: unfulfilled condition or unascertained party
(2) Vested
i.) true vested – we know exactly who has it, that person is gonna get it, if he dies his designees get it, and there’s no conditions
ii.) vested subject to open ( may have to share w/ others defined later (as yet unborn kids)
iii.) vested subject to divestment ( actual grant of a remainder that is vested – but then it can be taken away if something occurs or doesn’t occur 
(a) (“to A for life, then to B, but if B doesn’t graduate from law school by 2010, then to C)
5) Quick concepts
(1) You must account for the entire fee – if part not given away – reversion
(2) Future interest is actually present ownership

(3) If not remainder and is in a  transferee – executor interest

(4) If part of fee unaccounted for – reversion in grantor

(5) Five possesory estates and 5(6) future estates

(6) Vested remainders (determined) v contingent (not determined)

(7) Defeasible fees (3 kinds of Fees that U can lose)
i.) Fee Simple Determinable (FSD):
(a) Condition precedent in which case, it reverts 

(b) Language: until/ so long as

(c) Possibility of reverter – not responsible for it

(d) Should condition fail, the property reverts automatically, no action by anyone needed

ii.) Fee Simple Subject to Condition Subsequent (FSCS)
(a) Land given outright, but condition subsequent can divest the property

(b) Language: but if

(c) Divesting occurs by a right of entry 

(d) This is NOT automatic – requires action

(e) Summary

(i) Condition subsequent, w/ rt of entry

(ii) If there is no entry, land does not revert

(f) Fee simple subject to executory limitation (FSEL)
2. Rules v. Restraints on Alienation

1) Rule against restraints on alienation (see above)

2) Rule against perpetuities

(1) A contingent interest gets destroyed unless it must vest w/in existing lives recognized by the instrument + 21 years

i.) possible violation = violation

(2) Elements

i.) no interest is valid

ii.) it just disappears

iii.) unless

iv.) it must vest 

v.) w/in lives in being, plus 21 years

(3) 5-step test

i.) Determine interests that are created 

(a) look for contingent remainders, for ex

(b) does not apply to vested remainder that are indefeasible, defeasible fees, or their future interests 

(i) AKA does not apply to FSD, FSCS, possibility of reverter, rt of interest

ii.) Determine when does perpetuities period begin? 


(a) For will at testator’s death

(b) For present transfer (deed or trust) at time instrument takes effect

(c) Determine measuring lives

(d) Now living individuals who are identifiable from the instrument

iii.) Determine what causes vesting?

iv.) Is violation possible?

(4) Purpose/ other thoughts

i.) Frustrate dynastic planning

ii.) Compromise bet marketability & allowing ppl to dispose of prop as they wish

iii.) Applies to lots of interests: prop transfers, options, trusts, etc

iv.) Perpetuities savings clauses

(a) vest in whoever at the day before violation

v.) reform


(a) wait & see – a violation occurs when it occurs

(b) reformation – rewrite instrument

(c) Uniform rule against perpetuities

(d) charities not subject to rule

7. Crump
1. Should we know the 5 ways of valuing property (not discussed on Video)
2. Should we know Prof. Starks “Bldg Blocks” & “5 Bus. Issues” (not discussed on Video)

3. Not going to be tested on Covenants, does that mean we’re not going to be tested on Equitable Servitudes
4. Not going to be tested on Vested Subject to Divestment

5. Not going to be tested on an Executory Int

6. You mentioned Brownfield amendments in video, but during class you said you didn’t assign this

.:

1. Thinking like a lawyer (pg 11, Supple) – any notes on that?

2. If all 3 parts of Nolan-Dolan are satisfied, gov’t can take your property, but they must still pay you for it, right?

3. Which big cases to know by name?

4. Differences b/t CUP/SUP & Variances

Funds





Deed





Note & mort/ deed of trust





Lender





Buyer-borrower





seller





Duty to foreclose on default





Deed of Trust





Trustee





Funds





Deed





Note 





Lender





Buyer-borrower





seller








� fee = ownership interest, simple = complete, absolute = perpetual


� can also divide the property int. in other ways: literally divide the land, divide the strata (above grnd rts, mineral rts)


� Survivorship: the right of a surviving party having a joint interest w/ others in an estate to take the whole


Right of survivorship:  a joint tenant’s right to succeed to the whole estate upon the death of the other jnt tenant
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