CIVIL PROCEDURE I

I) STEPS ON ANALYZING PROBLEMS
A) State the Principles

B) Application of Facts to the Principles

C) Conclusion

II) SUBJECT MATTER JURISDICTION
This is the power over the type of dispute. It determines if the case could be heard by either a state court or a federal court. 
A federal court can establish subject matter jurisdiction over a claim through diversity jurisdiction, arising under jurisdiction, supplemental jurisdiction, special jurisdictional statutes, or removal jurisdiction.
A) Arising Under Jurisdiction

In order to file a claim in federal court under federal question or arising under jurisdiction, the claim must arise under the U.S. Constitution, Federal Statutes or Treaties. In order to determine whether the claim arises under the Constitution, Federal statutes or treaties, the following tests are used: 

1. Ingredient or Dependency Test – If a substantial ingredient in the claim is federal in nature, then the claim arises under federal law and the federal court has original jurisdiction
2. Creation Test – If the claim or cause of action is in itself created by federal law, then the claim arises under federal law and the federal court has original jurisdiction over the claim.

B) Diversity Jurisdiction

In order to file a claim in federal court under diversity jurisdiction, it must meet the following requirements:

1. The amount in controversy must be over $75K, which must be made in good faith.
2. Diversity of citizenship must exist. 
(a) Diversity of citizenship may exist with citizens of different of states, state and foreign nation, etc. 
(i) Individuals
· The citizenship of an individual is a person’s domicile, which is the place of the individual’s true, fixed and permanent home and principal establishment, and to which he has the intention of returning whenever he is absent therefrom.

· A change of domicile may be effected only by a combination of (1) taking up residence in a different domicile with (2) intention to remain there.

(ii) Corporations 
The citizenship of a corporation is determined by the following:

· Place of Incorporation

· Principal Place of Business, which can be determined by two tests:

1. Nerve Center Test
The principal place of business is the home office or from which it radiates out to its constituent parts and from which its officers direct, control and coordinate all activities without regard to locale, in the furtherance of the corporate objective.

2. Bulk of Activity Test
The principal place of business is where the bulk of the corporation’s activities takes place.

The modern view appears to be that the bulk-of-the-activity test controls unless the activities are thoroughly dispersed, in which event the nerve center test controls.

(iii) Partnerships, Associations and Other Entities

Unincorporated entities do not have a citizenship apart from the citizenship(s) of their members.

(b) All parties on one side of the “v” must be competent to sue all parties on other side of the “v.” If a party on one side and another party on the other side have the same citizenship, then complete diversity does NOT exist.

i.e. ∏NY v. ∆TX and ∆NY 

C) Supplemental Jurisdiction

Federal court has subject matter jurisdiction over a claim that is so related to a claim in which the federal court has original jurisdiction that they form part of the same case or controversy under Article III of the U.S. Constitution. 

1. The scope of supplemental jurisdiction includes multiple claims by a plaintiff, as well as counterclaims, cross-claims and other multiple party claims that are not under the original jurisdiction of the federal court.

2. The exercise of supplemental jurisdiction is discretionary and the court may dismiss additional claims if found necessary to do so. The following are particular instances in which the could would most likely choose to pass it to the state court:
(a) The claim presents a novel state question and the court would like the state court to make an initial determination on the issue.

(b) The predominant claim is not under the federal court’s jurisdiction but is rather incidental.

(c) The claim that falls under the jurisdiction of the federal court is dismissed early in the process and therefore no federal handle on the remaining claim/s.

(d) Other exceptional cases

3. The purpose of supplemental jurisdiction is to achieve efficiency and fairness.

D) Special Jurisdictional Statutes

Federal court has subject matter jurisdiction over claims in which there governs a special jurisdictional statute.

1. United States as a party

2. Foreign Sovereignty Immunities Act

3. Bankruptcy

4. “Exclusive” Statutes where only Federal Courts have jurisdiction over the matter

E) Removal Jurisdiction
Federal court has subject matter jurisdiction over cases that have been removed from a state court. The defendant can remove a case from state court to federal court if the case is under the original jurisdiction of the Federal Court.

1. If diversity is the sole basis for jurisdiction, the case cannot be removed by a resident defendant. 

i.e. ∏CA v. ∆TX and ∆NY, case is being tried in a New York state court.

Neither ∆ can remove the case to Federal court because ∆NY is a resident defendant (citizen of the state).

2. Procedure for Removal 

(a) A ∆ files a “Notice of Removal,” where all ∆s must join.

(i) Content: ∆ removes this case from      (state/jurisdiction case is currently in)     because of     (reason i.e.   diversity of citizenship and basis of the assertion)   .

(ii) The notice must be filed within 20 days after receipt of pleading or other notice telling ∆ that case is now removable. 

(iii) The notice to parties and the state court effects removal and therefore the state court no longer proceeds.

(b) The Federal Court may remand the case back to the state court itself or on a motion by a party. The remand is not reviewable by an appellate court, the basis of which is so that the issue can be decided once and for all.

(c) There is a 1 year limit on removal of cases based on diversity of citizenship.

(d) The Federal court may order filing of copy of state proceedings.

(e) Procedural defects in removal are waived unless raised by ∆’s motion within 30 days.

III) PERSONAL JURISDICTION
This is the power of the person. It determines in which state the case can be heard, regardless whether it will be heard in state or federal court.

A court can establish personal jurisdiction through the physical power notion, consent, long-arm statutes and due process, forum selection clauses and federal statutes establishing nationwide service.

A) Physical Power Notion (“Tag Jurisdiction”)
A court has personal jurisdiction over a person who was validly served with process inside its territorial limits. The exception to the physical power notion is a person who is in the territorial limits of the court by virtue of fraudulent enticement or subpoena. (Wyman v. Newhouse; Burnham v. Superior Court)
B) Consent Jurisdiction
A court has personal jurisdiction over a person who has consented, expressly or impliedly, to jurisdiction.

1. Required/Expressed Consent

2. Implied Consent

Example: Acceptance by a nonresident of the rights and privileges of operating a motor vehicle on a public way shall be deemed equivalent to an appointment of such nonresident of the registrar or his successor in office. (Hess v. Pawloski)

3. Consent by General Appearance
A nonresident consents to jurisdiction if he appears in the action to defend it on grounds other than jurisdiction, even if he has no connection with the forum.

(a) Special Appearance

(i) This is the appearance made by a nonresident in a court that does not have personal jurisdiction over him in order to contest jurisdiction. This does not waive want of jurisdiction and therefore no consent jurisdiction.

(ii) In Texas, if a nonresident appears and defends the lawsuit, the issue of want of jurisdiction must be the 1st issue raised or very early in the proceeding. If not, the issue is waived and the waiver amounts to consenting to the court’s jurisdiction over him.

(iii) In Federal Court, the issue of want of jurisdiction must be raised within a specified time limit. If it is not raised within the time limit, the issue is waived and the waiver amounts to consenting to the court’s jurisdiction over him.

C) Long-Arm Statutes and Due Process

The court establishes personal jurisdiction if the long-arm jurisdiction complies with the state’s long-arm statute and due process. Due process requires that the defendant have sufficient contacts with the forum state so that the suit is consistent with traditional notions of fair play and substantial justice. (International Shoe)

The sufficiency of contacts can be determined by the minimum contacts test. 
1. Specific jurisdiction

Under specific jurisdiction where the claim and the contact in the forum state are substantially related, the single contact may be sufficient in order to satisfy the due process requirement and so the court has established personal jurisdiction.

2. General jurisdiction
Under general jurisdiction where the claim is not related to the contact/s in the forum state, due process requires that the ∆ maintain systematic and continuous contacts within the forum state.

3. Purposeful Availment Doctrine
Unilateral acts by ∏ cannot bind the ∆ to the jurisdiction. There must be in the contacts within the forum state purposeful availment by the ∆ of the benefits of the forum state. (Hanson v. Denckla)
4. Reasonable Anticipation
The ∆’s contacts within the forum state can lead him to “reasonably anticipate” being hailed into court in that state.
5. Commercial Defendants –Compelling Balance of Convenience

Commercial ∆s must show compelling evidence/reasons to not be tried in a certain forum. (Burger King Corp. v. Rudzewicz)

6. In Rem Jursidiction

Although the court does not have power over the people who are in dispute regarding the property that gives rise to the claim, if the property is within the court’s jurisdiction and therefore within the power of the court, that court has established jurisdiction over the claim. (Pennoyer v. Neff; Schaffer v. Heitner)

7. Quasi In Rem

The presence of property in a state alone does not necessarily grant state jurisdiction if dispute does not directly arise from the said property. The requirement of minimum contacts must be met. 

8. Texas Statutes

(a) Nonresident motorist has accident on Texas roads, state has personal jurisdiction over nonresident.

(b) The general long-arm statute of Texas includes anyone doing business, including tort or contract; and reaches to the limits of due process.
D) Forum Selection Clauses (“Contract Jurisdiction”)
A court can establish personal jurisdiction if the pertinent contract has a forum selection clause indicating the state will be the forum for all contract-related disputes.

E) Nationwide Federal Service

Alternative long-arm provision for claims based on federal law. It may be appropriate to dispense with the limitations of state boundaries and to conclude that ∆ has undertaken a nationwide activity that should be subject to nationwide process. The ∆ must be undertaking activities which he could reasonably anticipate being hailed into any court across the country.
IV) SERVICE OF PROCESS
The service of process must meet the due process requirement and comply with the governing state or federal rules. 

A) Due Process

The notice must be reasonably calculated to give the defendant actual notice of the action and to allow defendant’s response.

B) Texas Service

1. Within State

(a) In-hand service by Sheriff or Constable

(b) Restricted Registered Mail

(c) Substituted: A reasonably calculated method, upon motion and sworn showing of inability to in-hand serve the defendant to the court.

(d) Last resort: Publication

(e) Corporations:

(i) Registered agent

(ii) President, Vice President

(iii) Substituted: Secretary

2. Consent
A general appearance nullifies any mistake or defects in service of process.

3. Outside State

(a) Secretary of State

(i) Go to the courthouse and have the clerk file and stamp copy and issue a summons
(ii) Send summons to process server/sheriff/constable who serves Secretary of State in Austin and process server gives certificate that he served Sec. of State

(iii) Secretary of State will send to ∆ by registered mail and send certificate with green card to say that ∆ did receive summons.

C) Federal Service (Rule 4)
1. Service may be done by any person, 18 or over, who is not a party. Service is not usually done by a government official unless ordered by the court.

2. Notice and Waiver

The ∆ has a duty to save costs and therefore a provision for a waiver exists. 

(a) The notice gives ∆ information like in a summons accompanied by the complaint.

(b) The waiver states that the ∆ waives actual service upon him.

(c) If the ∆ sends back the waiver and ∏ files it, it would be equivalent to ∆ being served.

There are incentives for the ∆ to use notice and waiver.

(a) A “duty” is imposed by the rule and therefore, lawyers will advise their clients of this duty.

(b) The rule expressly does not waive venue or personal jurisdiction. Both of which can still be argued.

(c) The time limit for the answer is 60 days.

(d) The costs including attorney fees for motion shall be imposed if no waiver is executed.

If no waiver is executed (either ∏ chooses not to use notice and waiver or the ∆ fails to return waiver), the ∆ must be served. The statute of limitations for serving a ∆ is 120 days. If ∆ is not served or a waiver is not executed within that time, then the complaint is subject to dismissal.
Do not use notice and waiver without contacting the other side on the assumption that they will take it. If not, the opposing party may hold it until after the statute of limitations has expired.

3. Rule for Service on an Individual

(a) The service of process may be done pursuant to state law.

(b) Additional Ways

(i) In hand (Personal) Service

(ii) Authorized agent either appointed by appointment or by law (i.e. Sec. of State)
(iii) Leave with service requirements:
· dwelling or usual place/abode

· person of suitable age and discretion 
· then residing there
4. Rule for Service on Corporations/Associations

(a) The service of process may be done pursuant to state law.
(b) Additional ways

(i) Officer (i.e. President) 

(ii) Managing agent (i.e. General Manager)
(iii) General agent – person authorized to bind the corporation in contracts

(iv) Agent authorized by appointment or law (must also mail to defendant if governing law so requires)
5. Other provisions

(a) For infants and incompetents, service shall be made on parents or guardians.

(b) For the U.S. and its Agencies, several methods of service must be carried out.

6. Territorial Limits

(a) For state claims, the federal courts must comply with the long-arm statute of the state.

(b) For federal claims, the federal courts need not comply with long-arm statute but must satisfy due process requirements. 

7. The return or proof of service is made by person effecting service by an affidavit. 

8. For default judgments, the validity of the judgment depends on the validity of the return.

V) VENUE
Venue determines the courts where the lawsuit can be held. This is a way in which a convenient place of trial is created.
A) Nature of Venue

1. Venue is a matter of privilege of the defendant. The ∆ needs to assert venue. If he fails to do so, that court may enter judgment on the lawsuit and venue cannot be the grounds to argue that judgment. 

2. Unless the ∆ makes a timely motion to assert venue, the ∆ waives his right.

3. Discretionary Transfer – A district court may transfer to a district or division where the claim “might have been brought,” typically where the controversy arose. 
The district court may look at the following to determine whether or not to transfer:

(a) Convenience of parties or witnesses

(b) In the interest of justice

(c) May transfer

(d) Transferee district must be one fixed by law not merely by ∆’s consent.

(e) When transferred, the law of the transferor district still controls. 

B) Federal Venue – In district and division

For a claim in federal court, the following are proper venues of adjudication:
1. If all defendants are in the same state, proper venues are where any of the defendants reside.

2. Where “a substantial part of” the acts or omissions underlying the claim, or property located

3. In diversity cases, where there personal jurisdiction over defendants exist.
4. Corporations: Wherever they are subject to personal jurisdiction.

C) Forum Non Conveniens (common law)

This doctrine is the common law precursor of transfer provision involving dismissal. It is used when different procedural systems are involved. The doctrine is not used to transfer a case from 1 federal court to another, venue should be used.

VI) ERIE DOCTRINE
A) Erie v. Tompkins
The court held that the law of the forum state governs.

1. Policies behind the decision:

(a) To minimize forum shopping

(b) To avoid federal interference, because federal courts have no power to make state law rules of decision

(c) Rules of Decision Act, where an issue shall be governed by state law unless there is a federal statute
2. Basic Rule: In diversity or other state-claim cases, the substantive law is to be determined not by reference to “general law” but rather by the substantive law of the state where the district court sits.

B) Substantive or Procedural
To determine whether the matter is procedural or substantive, the following tests should be employed:
1. If there is a controlling federal rule, then it is procedural.

(a) Unless the rule is clearly substantive it is unconstitutional, follow the rule.

(b) If the rule is arguably procedural meaning in then gray area of substantive and procedural, then follow the rule.

(c) If the rule controls the outcome of the case, then follow the federal rule 99.9% of the time. 

2. When there is NO controlling federal rule, then use the following tests:

(a) Outcome Determinative Test

(i) If the rule determines the outcome of the case, then it is substantive.

(b) Absolute or Definitive Outcome Determination Test

(i) If the rule simply changes the process of decision it is not substantive.

(ii) In order to be substantive, the change must have decisional quality, meaning it has to specify the outcome, absolute in the sense that some cases are governed by it going to ∏ or ∆ depending on whether the rule was applied.

(c) Federal and State Interest Balancing Test

(i) If there is a strong federal policy behind doing it a certain way, that policy will control and therefore it is procedural.

(ii) If there is a strong state policy behind doing it a certain way, that policy will control and therefore it is substantive.

(d) Basic Test: Policies of Erie

In order to determine whether the matter is substantive or procedural, the following questions should be addressed:

(i) Will the choice of rule create a lot of forum shopping? Does the choice of rule create a big advantage to one side over the other?

(ii) Will the choice of rule cause irrational differences in results?

3. If the matter is substantive, the Federal judge/court would do what a state judge/court of the forum state would do.

4. Multi-state Choice of Law: The Federal judge/court would use the forum state’s rules of choice of law to determine what law to apply.

5. State Choice of Law Rules

(a) Apply the law of the state what had the most significant relationship to the matter

(b) Lex Loci – place where the injury occurred

6. The Federal court will apply the decision or rule of the highest court of the state. When there is no decision regarding the issue, then the Federal court will make an “Erie-educated guess” in which they infer what the high court would do.

VII) PLEADINGS
A) Basic Types of Approaches

1. Historical

2. Federal Notice Pleading (Rule 8) 

“A short and concise statement” with Federal Rules and Forms as guides.

3. Cause of Action Pleading in States (CA, NY, TX)

Cause of action pleading means that the pleading must contain statements giving notice of each element of the cause of action. 

B) Plaintiff’s Complaint

1. The complaint must state a claim, show jurisdiction and claim relief.
2. Specificity Standard

The complaint must give reasonable notice to the ∆ of the type of claim and the factual context of the claim. The complaint need not contain pleadings for elements of the claim. 
3. Substantive Standard

Basic Test in Response to a Motion to Dismiss for Failure to State a Claim: Construe complaint in light most favorable to ∏, then only if it cannot be said that ∏ could recover on any proof under complaint will motion be granted. OR Assume all allegations are true; dismiss only if, as a matter of law, ∏ still couldn’t recover.
4. Defensive Attacks on Pleadings 
(a) Motion to Dismiss for Failure to State a Claim

(b) Motion for a More Definite Statement 

The pleading must give reasonable notice to the ∆.

(c) Motion to Strike

The pleading must not contain irrelevant, immaterial or scandalous material.

5. The complaint can contain alternative and/or inconsistent claims.

6. Certain things must be alleged with particularity
(a) Fraud

(b) Mistake

(c) Special Damages – damages that cannot be inferred from the fact of the injury alone (i.e. most damages); the categories of damages and their amounts should be stated in either the prayer or in a separate paragraph

C) Answer

1. Rule 12 Motion to Dismiss – certain defensive theories can be raised; Motion to Strike and Motion for a More Definite Statement

(a) Lack of Subject Matter Jurisdiction

(b) Lack of Personal Jurisdiction

(c) Venue 

(d) Service of Process

(i) Waiver problem, if not done promptly

(e) Failure to State a Claim

(f) Necessary Person for just adjudication is not included

2. Denials and Admissions

(a) General Denial (Texas/State) – this is not a factual denial but rather the allegations of the complaint

(i) Federal

(ii) ∆ must admit and deny in good faith, fairly meeting the substance of each allegation, wherein the allegations are split into parts.

(iii) ∆ can state that he does not have information to either admit or deny the allegation or certain part of the allegation and will function as a denial.

3. Affirmative Defenses must be done by notice pleading

D) Amendment
1. The ∏ has the right to amend his pleading once, before an answer is filed. 

2. The ∏ can amend his pleading with leave

(a) ∆ consents to amendment

(b) The court permits ∏ to amend complaint

(i) Permission is “freely given, when justice so requires”

(ii) Court has broad discretion to deny ∏’s request to amend depending on the nature of the amendment and how late in the case it is

E) Texas Pleading Differences

1. The complaint is called a petition

2. Cause of Action Pleading

F) Current Rule 11

1. Applies only to pleadings and filed documents
2. Objective Standard: When filing a pleading or document, there is an implied certification that the information is to the best of filer’s knowledge, based on a reasonable investigation.

The pleading or document should

(a) Have no improper purpose

(b) Warranted by existing law or nonfrivolous argument

(c) Have evidentiary support or likely after discovery, if specifically identified (“This allegation does not have support but I expect that support will be likely after discovery.”)

3. Sanctions

(a) The court has discretion to impose or not impose sanctions.

(b) The purpose of the sanctions must be deterrence and not punitive.

(c) Sanctions are imposed on all responsible parties, not just filing attorney or individual.

4. Safe Harbor Procedure

(a) When moving for Rule 11, movant must serve opponent of the motion.

(b) Only after the offending pleading is not withdrawn within 21 days of service, can the movant file motion to the court.
(c) There is a separate procedure when motion is initiated by the court.

5. Methods of avoiding violation of Rule 11

(a) Demand letter

(b) Cross examine client 

(c) Document the investigation

(d) Expert witness

(e) Legal research

(f) Prompt discovery

6. Other Sanction powers of Court (those not governed by Rule 11)

(a) Statutes – i.e. Sanctions for vexatiously multiplying litigation – willfulness requirement

(b) Discovery Sanctions

(c) General Equity Powers (not confined to pleadings)

VIII) PARTIES AND CLAIMS 

A) Counterclaim – claim by ∆ against ∏

1. Permissive – the claim does not arise out of the same transaction it can be asserted now or later

2. Compulsory – the claim arises from same transaction and therefore must be asserted now

B) Cross-claim – claim by one ∆ against another ∆

C) Third Party Claims (Impleader)

1. usually involves multiple tortfeasors and indemnity claims

D) Joinder of ∏s and ∆s

1. Permissive -  ∏ is in the driver’s seat

(a) Joint, several or alternative relief

(b) The transaction must be the same or series of transactions

(c) Common questions that can be reflected from (a) and (b)

2. Compulsory/Necessary – joining persons needed for just adjudication

(a) Basic Notion: Sometimes there are persons, not parties, who will so be affected by the action that they ought to be joined if feasible and thus made parties

(b) If an absent person could assert an interest in the subject of the action, so that the absent person (or any existing party) could be harmed by the proceedings, then the absent person is needed

(c) Reasons why court would not join the person or party

(i) Destruction of jurisdiction

(ii) Judgment was already rendered or the case is underway

(d) Test for whether or not court should join the party

(i) Harm to absent person or parties

(ii) Shaping of relief

(iii) Adequacy of judgment to ∆s

(iv) ∏’s adequacy of remedy

(v) Equity and good conscience

E) Complex and Multi-Party Actions
1. Class Actions (Rule 23)

(a) In order to establish a class action, there are 4 prerequisites that must be met:

(i) Numerosity

The number of complainants must be so large that it is impractical to bring them before the court.

(ii) Commonality

There has to be at least one common question among the members of the class.

(iii) Typicality

The claims of the representative parties must be typical of the members of the class.

(iv) Adequate Representation

The named claimant/s must be such that he/they adequately represent the members of the class that are absent.
(b) There are 3 models of class actions but the most frequently used class action model is the one where there is a large number of consumers who have been misrepresented or injured in a common scheme.

To establish this model of class action, the two elements must exist:

(i) Predominance – the common claims must be predominant over the individual claims

(ii) Superiority – class action is the superior means to resolve the matter. Class action is better than:

· Individual suits

· Sample cases that could lead to settlements for the other class members

· Suit where parties would join

(c) The court certifies that the suit is a class action and notifies the class.

2. Interpleader

(a) A party or individual who is a stakeholder and is faced with multiple conflicting claims. 

(b) The interpled parties have the burden of proof against each other.

3. Intervention 

(a) joining an ongoing lawsuit in which you have an interest
(b) A person/party has a right to intervene when:

(i) He has a statutory right to intervene

(ii) The interest in subject of action would be impeded as a practical matter and not represented by parties

(c) The court has discretion whether to allow a party to intervene when:
(i) The party has a common question of law and fact

(d) Judicial Panel on Multi-District Litigation (Federal)

(i) The panel has the authority to transfer related claims to one court to have pre-trial proceedings.

(ii) This is NOT applicable to state cases unless they can be removed because the panel does not have authority over state cases.

IX) DISCOVERY
A) Purposes and Techniques

B) Scope of Discovery/Criteria for discoverable information
1. The information need not be admissible evidence but reasonably calculated to lead to admissible evidence. It is not enough that the information is tangentially related or unlikely or possibly lead to admissible evidence.

2. The information cannot be privileged information.

3. There are limits on discovery.

(a) The information cannot be cumulative, repetitive or unduly inconvenient to gather.

(b) The party had ample opportunity to gather the information by other means.

(c) The benefits that could come from the information do not outweigh the burden of gathering the information.

4. Work product – documents or information were compiled in anticipation of a trial prepared by the party and/or its representation.
(a) Trial preparation materials are usually not discoverable. 

Exception: If the other party shows undue hardship in finding out information and has a substantial need for the information, then it may be discoverable.

(b) Experts

(i) Testifying experts are fully discoverable

(ii) “Retained” consultants are not discoverable unless there are extraordinary circumstances.

· Informally consulted, not discoverable at all

· If not consulted for trial, fully discoverable

5. The information is not under protective order.

(a) The court has the power to specify conditions and limits of discovery in order to protect against harassment, undue expense, embarrassment, trade secret exposure, etc. 

(i) In order to determine whether to limit discovery on certain information, the court employs a balancing test between the harm caused by the discovery v. the need for the information.

C) Disclosure

1. Disclosures are self-initiated and created to reduce the costs of discovery.

2. Content of Initial Disclosure

(a) Identification of witnesses

(b) Documents that may contain information about the claim

(c) Damage calculations

(d) Insurance

3. Experts – certain information on experts must be disclosed

4. Pretrial – when disclosing information later in the case, it must be done prior to trial

5. Discovery meeting between counsel is required.

D) Methods of Discovery

1. Depositions – oral questions asked of a party or witness in the presence of a court reporter.

(a) Use of Depositions

(i) To impeach a party or witness at trial
(ii) Witness cannot be present at trial
(iii) To achieve completeness in testimony

(b) In Texas, depositions may be used freely.

(c) Notice of deposition to the person being deposed

(i) Subpoena – to compel a non-party to be deposed

(d) Presumptive Limit

(i) 10 depositions, 7 hrs/deposition (can be done in 1 day)

(ii) If there is a need for more depos, need to ask the court

2. Written deposition – written questions; cannot do follow-up questions

3. Interrogatories

(a) These are written questions answered under oath

(b) They require reasonable investigation and not just answered by memory.

(c) Presumptive limit is 25.

4. Requests to admit – to find uncontroverted facts for the claim

5. Requests to produce or Inspect – way to get documents or tangibles

6. Motions for Physical or Mental Examination

(a) In order for a motion for physical or mental examination to be granted, the following are required:

(i) The need for the examination must be good cause, more than relevance.

(ii) The condition has to be part of an issue raised in the pleadings.

E) Duty to Supplement

The parties have the duty to timely supplement the information if it is incorrect or incomplete.

F) Sanctions

1. Range of Sanctions
(a) Ordering discovery

(b) Establishment – take the facts as established

(c) Preclusion – facts are precluded from being contested

(d) Striking of claims or defenses

(e) Dismissal of claim

(f) Default judgment

(g) Contempt

(h) Other just orders

2. Payment of fees and expenses incurred in attempting to discover relevant information only if there is no substantial justification for the resistance of giving the information.

3. Sanctions beyond ordering discovery may be assessed only upon some showing of fault. 

4. Merits sanctions usually require gross negligence or a higher standard.

5. Discovery conference may be ordered by the court to deal with discovery matters.

X) PRETRIAL CONFERENCE
A) Concept, Purpose and Sanction

1. The conference can facilitate the resolution of the case before trial (i.e. settlement)

2. The court can do anything to advance the resolution of the case such as:

(a) Establish stipulations

(b) Admit or exclude evidence

(c) Require parties to engage in settlement negotiations, or alternate dispute resolutions (i.e. mediation that is non-binding)

3. A party may be sanctioned for failing to participate in good faith.

4. In Texas state courts, it is common to NOT have pre-trial conferences.

5. Pretrial Order
6. Controls the action unless it manifests injustice

7. ∏ is typically responsible for drafting the pretrial order and can be onerous.

B) Series of Pretrials; Requirements vary with jurisdiction

C) The New Management

1. Civil Justice Reform Act Plans

2. Caseload Management

(a) Tracking and Differential Case Management

(b) Staging – when some issues are heard before others

(c) Fast Track – trying cases before a certain deadline

(d) Enforcement of the plans are sometimes difficult

(e) Adjudication by deadline may preclude a claim

XI) PRETRIAL DISPOSITION OF CASES
A) Summary Judgment
1. Standard: If the pleadings, discovery and affidavits show no genuine issue of material fact and movant is entitled to judgment as a matter of law, then summary judgment should be granted.

2. Based on pleadings, discovery and affidavits

(a) Movant shows there’s no reasonable way opponent can prevail

(b) Movant has the burden 
(i) Movant can carry burden without affidavits or proof, by definitive inference that ∏ cannot produce legally sufficient evidence. (Celotex)
· Use discovery to produce all of opponent’s evidence then show court that that’s all the evidence the opponent can get and that no reasonable jury could find for ∏ with that evidence.

(c) Affidavits of Inability; Required response by nonmovant (opponent will state where there issues of material fact exist)

(d) Court cannot resolve credibility or make fact inferences

3. Partial Summary Judgment

If there are no issues of material fact for one claim or part of a claim but not for the others.
4. Affidavit Requirements

Witness or affiant must show he has personal knowledge and content must be admissible; must show that the person can show or prove the contents of the affidavit

B) Dismissal
1. Types of Dismissals

(a) Voluntary dismissal - A voluntary dismissal occurs when the ∏ nonsuits or withdraws the case.

(b) Involuntary dismissal - The court dismisses the case as a sanction, because of want of jurisdiction, etc.

2. With or without prejudice

(a) With prejudice – the merits of the case were adjudicated and res judicata can be asserted

(b) Without prejudice – the merits of the case were not adjudicated
C) Default
1. Default judgment can be entered on ∆’s failure to plead or defend as required by rules.
2. Judgment can be entered by clerk if the damages can be mathematically determined or is liquidated (i.e. promissory note).
3. Court can enter default judgment on issue of liability but require proof of damages (by affidavit).
4. Setting aside a default judgment
(a) Existence of arguable defense on merits (or damages)
(b) Excusable neglect
(c) May have default set aside within 1 year of entry of default judgment
XII) SETTING THE CASE FOR TRIAL
A) Importance of Understanding Docket System

1. Need to assure a reasonable setting

2. Need to understand continuance

B) Systems:

1. Southern District of Texas (Fed.) – docket control is exercised by courts and magistrates; great delay

2. Harris County – former “Request” procedure has been replaced by “Certification” procedure and dockets are controlled by individual judges (inefficient in some ways but creates responsibility for judges)

3. Immense variation; It is important to know the local rules

C) Local Rules Generally: Typical provisions
XIII) TRIAL BY JURY 
A) Right to Trial by Jury – NOT EVERY CASE
1. The right to trial by jury is preserved by the Rules and the 7th Amendment where it existed at common law or required by an Act of Congress.

2. The right DOES NOT exist in Equity Cases

(a) Examples: Injunctions, Accounting, Interpleader
(b) The right also DOES NOT exist in other instances where it did not exist at Common Law. (i.e. Habeas Corpus claims, Admiralty claims)

3. The right to trial by jury is preserved even when a claim that is legal in nature is joined with an equitable claim or requests for relief. In this case, the court will determine then equity claim and leave the non-equity claim to the jury.

4. Statutory Actions (i.e. Civil Rights claims)

(a) For the right to trial by jury to be preserved, it must be determined whether the claim and remedy are historically analogous to a common law claim.

5. Texas
The right to trial by jury is broader and includes equity cases. There are still some questions and cases that are not for the jury.

B) Demand and Waiver

The right to trial by jury must be demanded by either party. If the demand is not submitted or entered in a timely fashion, the right has been waived. 

1. Federal 

(a) Within 10 days of last pleading

(b) If the case is removed:

(i) If a demand was made in state court, the demand remains effective.

(ii) If demand was not made in state court, it may be entered within 10 days after removal.

(c) The judge has the right to grant or deny a jury trial after time limit.
(d) Content of Demand: “∏ demands trial by jury on all issues so triable.”

(e) The demand may be included in the complaint or answer.

2. Texas

(a) The demand for the right to trial by jury must be made within a reasonable time but not less than 10 days before the trial.

(b) By written demand and payment of fee.

C) Summoning of Jurors
1. Constitutional Requirement: The method of summoning jurors must avoid a systematic exclusion of identifiable classes (i.e. race, gender).
2. Federal

(a) Each district court creates own plan of summoning jurors.

(b) Typically, courts summon jurors by using voter registration lists and actual voters, supplemented by other means if necessary (i.e. Driver’s licenses) and drawn at random. 

(c) Each district court allows certain exemptions (i.e. one who has custody of children under 10)

(d) Summons includes information form.

(e) A party is allowed to challenge the array of jurors on a constitutional or statutory basis. This challenge must be carried out before the jury is actually selected or within a reasonable time after discovering the error in the array.

3. State

Analogous to Federal Method

D) Jury Selection
1. Voir Dire Examination

(a) Purposes/Techniques
(i) Emphasizing Favorable Law or Facts – usually simplify and explain favorable law in a way that makes it even more favorable
(ii) Limiting the Effect of Unfavorable Law – usually making the law seem more complex or more difficult to satisfy
(iii) Inoculation against Unfavorable Facts – introduce to jury to see whether it would bring out their prejudice; better now than during the trial; giving negative facts to alleviate its impact

(iv) Obtaining Commitments – i.e. would you award him substantial damages if I am able to show you evidence? Theory: after giving a commitment, the juror would likely follow it
(v) Personalizing the Client – introduce the client, tell a little bit about him, make him stand and face the jury

(vi) Arguing the Case Itself – some facts of the case are given

(vii) Conditioning the Jurors to Accept One’s Proof – A lot of evidence – say trying to get all facts out expeditiously; Little evidence – it’s not the number of witnesses that count

(viii) Stealing the Adversary’s Thunder – state what opponent would likely do and oppose it

(ix) Increasing/Decreasing Impact of Concerns Outside the Evidence – indirectly introducing information that is not allowed; ethically dubious; may be grounds for mistrial

(x) Guiding the Conduct of Jurors in Deliberations – nominating a juror to be the foreperson; influencing the jury procedure

(xi) Disqualifying the Unfavorable Jurors – identify, disqualify and remove person whom they consider unfavorable

(xii) Using member of the panel as witnesses – use what a juror says to get responses from other jurors

(xiii) Building Rapport

(b) Note the problem of abusing the voir dire examination

(c) Methods

(i) Federal

· The judge may allow attorneys to do voir dire.

· Judge may do it himself. In this case, he must entertain questions suggested by the attorneys and in good faith ask the jurors for process of disqualification.

· The judge may do some questioning and leave other questioning for the lawyers.

(ii) State

· The judge reads specified rules.

· Attorneys are given a reasonable amount of time to ask questions relevant to jury selection.
2. Challenges
(a) For Cause – unlimited number

(i) A juror may be disqualified for cause (i.e. ineligible, bias and prejudice, pecuniary interest, etc.)

(ii) The judge rules on challenges for cause. 

(b) Peremptory – 3 for each side in Fed Civil Case; done by striking lists

(i) These challenges are done because the juror is unlikely to be favorable to your client.

3. The Batson-Edmonson Problem
(a) Racially motivated peremptories are prohibited, even in civil cases.

(b) The prohibition extends to gender, age, etc.

(c) Paradox: These challenges are made by instinct, a “feeling” or gross characteristics.

(d) Procedure to assert that a peremptory challenge is biased.

(i) Challenge raised by prima facie showing (i.e. statistical data)

(ii) Opponent then rebuts inference by citing a neutral explanation

E) Opening Statements

In an opening statement, the attorney frames the case, previews the evidence and states what witnesses will testify.

F) “The Rule”

1. When the rule is invoked, witnesses other than the parties are required to remain outside the courtroom and may not talk to anyone except the attorneys.
2. In order to invoke the rule, the attorney just tells the judge prior to the presentation of evidence/testimony. 
G) Evidence
1. The party who has the burden of proof typically opens and closes.

2. Rules of Evidence

(a) Basic Rule: If the evidence has any tendency to make a fact at issue more likely or less likely than it would be without the evidence, then it is logically relevant, and therefore admissible unless covered by an exclusionary principle.

(b) Exclusionary Principles
(i) Relevance or Importance of the evidence to the case

The logical relevance of the evidence must not be “substantially outweighed” by prejudice, confusion, etc.

· Compromise offers, subsequent repairs, insurance, bad character, withdrawn guilty plea, etc. are usually excluded.

· These are usually excluded because they have a tangential tendency to show ∆ is more likely liable; the jury may misuse the information.
(ii) Hearsay

Hearsay is a statement made by someone other than the one testifying offered in evidence to prove the truth of the matter asserted. The reason why hearsay is typically excluded is that the person who originally made the statement cannot be cross-examined.

· Exceptions

1. If the statement in itself is an important fact rather than asserting the truth of a fact, then its repetition is not hearsay. (i.e. a person witnessing the oral offer and acceptance of a contract)

2. Excited utterances

3. Business records

4. Public records

a. Contains activities of the agency

b. Matters observed pursuant to duty

c. Factual findings in an investigation carried out as a matter of law

(iii) Information not based on Personal Knowledge 

· Most matters of fact contain some opinion, so this is a question of degree.

· Expert witness qualified as such may give opinion and is not similarly bound by the personal knowledge rule.

(iv) Unauthenticated Documents or Objects

Procedure for entering tangible evidence

· Market the document/object

· Identify it

· Lay the predicate – does this truly and accurately portray…

· Show opposing counsel

· Get approval from judge to enter it as evidence

(v) Privilege – stronger than the other evidence rules; it prevents disclosure
(c) Method of Examination and Enforcement of Rules
(i) Direct Examination – cannot be leading questions

(ii) Answers must be responsive

(iii) Enforcement or rules of court are by objection

· Admitted evidence not objected to becomes part of the evidence whether it follow rules or not

(iv) Additional enforcement

· Request instruction to disregard

· Move for Mistrial

· Contempt

· Appeal – it is limited by concepts of harmless error, cured error and preservation

(d) Cross Examination and Impeachment

(i) Leading questions are allowed and conventional wisdom is that all questions asked should be leading.

(ii) Wider admissibility

· In order to impeach, attorney can talk about felony convictions, biases, psychological condition, prior inconsistent claims, etc.

(e) Jurisdictional variations exist; 

(f) It is a judgment call for the judge as to whether the value of the evidence was substantially outweighed by the bias that could have been created.

H) Argument of Counsel
1. Prohibited Subjects

(a) Distortion of Law

(b) Facts outside the record – can draw inferences and attack credibility but cannot introduce new facts that are not part of the evidence

(c) Appeals to passion or prejudice

(d) Ad Hominen – attacking opposing counsel

(e) Organization

(f) ∏ thanks the jury, discusses legal terms, discusses special interrogatories, end with a short unemotional argument.

(g) ∆ answers 2 or 3 arguments made by ∏, and does the same thing done by ∏.

(h) ∏ answers 2 or 3 arguments of ∆, discusses special interrogatories in summary fashion and ends with an emotional argument.

I) Verdict and Instructions

1. Form of Verdict

(a) General Verdict, Special Interrogatories or a combination

(b) Federal: The judge has discretion as to which form to use.

(c) Texas: Special interrogatories almost exclusively

2. Federal

(a) Jury is instructed orally before and/or after argument. 

(b) The judge can comment but not without a limit.

3. Texas

(a) The jury instructions must be written and then read to the jury before argument.

4. Objections to the Charge

Before the jury retires for deliberation, any issue with regard to the charge must be objected to. Any issue or instruction not objected to cannot  be raised as an error on appeal.

5. Jury Misconduct

XIV) TRIAL BEFORE COURT
A) There is no jury selection, instructions or verdict.

B) To appeal on factual grounds, you must get the trial judge to do fact finding and make conclusions.

XV) POST-TRIAL MOTIONS AND TAKING CASE FROM 
JURY
A) Motion for Judgment as a Matter of Law

1. Standard: If on undisputed evidence movant is entitled to judgment as a matter of law OR there is no reasonable way to construe the evidence and find for the nonmovant, then the motion should be granted.

(a) During Trial (formerly “directed” or “instructed” verdict)

(i) The motion is made when the opponent rests or closes or all parties rest or close.

(ii) This is a prerequisite to renewing the JMOL after loss of verdict with jury.

(b) Renewal After Loss of Verdict with Jury

2. The purpose is to give judgment to the party that should win.

3. It is a mechanical device in that a party is either entitled to it or not.

B) Motion for New Trial
1. The judge has a lot of discretion in granting a motion for new trial.

2. The purpose is to correct the miscarriage of justice from trial errors, etc.

(a) Factual findings are against the great weight of the evidence. In this case the judge needs to say that the evidence deeply and greatly goes against the verdict.

(b) Legal or procedural errors

(c) Newly discovered evidence – rarely granted; It must be shown that the evidence was not attainable with due diligence

(d) Mistake, etc.

3. Review on Appeal is whether or not the judge abused his discretion of granting a new trial. Judge can almost always grant the motion and the motion upheld.

C) Correction of Judgment Procured by Fraud, Mistake, Etc.
1. Remedies
(a) New Trial – the motion must be entered within 10 days of judgment

(b) Rule 60 Motion – must be entered within a year of judgment

(i) 60(a) – clerical mistakes, judge may correct this at anytime

(ii) 60(b)

· excusable neglect or mistake, fraud, misconduct, newly discovered evidence, lack of jurisdiction, “other” causes

· 1 year limit on most common grounds

(c) Independent Action – 1 year after judgment; the burden is much more difficult

XVI) APPEAL
A) Appealable Orders
1. Basic Rule: Only final judgments, final as to every party, every claim and every requested ground of relief, are appealable.

2. Appealable Non-Final Judgments or Escape Valves
(a) Certain Interlocutory Orders Appealable by Statute (i.e. injunctions)

(b) Discretionary appeals (“appeal by certification”)

(i) Where district court syas that there is a novel questions upon which there is a substantial ground for a difference of opinion and the decision of the matter would advance the termination of the litigation.

(ii) The trial judge certifies the partial judgment, the appellate court must agree.

(c) Making it into a final judgment (Rule 54(b)) – court enters a final judgment on one of multiple claims, by express findings and directions.

(d) Mandamus – appellate court hears matter if an appeal would not be an adequate remedy (i.e. discovery order)

B) Appellate Procedure (Federal)

1. Notice of Appeal – the notice must be filed within 30 days but court may give additional 30 days
2. Cost Bond - $500 or depends on the court

3. Supersedeas

(a) The appeal does not stop judgment from being enforced unless a supersedeas bond is posted.

(b) If ∆, the supersedeas bond is the amount of the judgment

4. Request record of trial or proceedings

5. Brief Requirements

6. Docket Fees

7. Time Limits – depends on other time limits so be aware

C) Jurisdiction
1. Courts of Appeal

(a) It has jurisdiction over appealable orders of district courts within their circuits, unless the appeal is direct to the Supreme Court.

(b) Administrative Agency Appeals

2. Supreme Court

It has appellate jurisdiction over:

(a) cases it has original jurisdiction such as cases between states (it has trial court jurisdiction).

(b) Courts of Appeal and State Courts of last resort

(i) Certiorari 

The purpose of this review is to deal with systemic problems of federal issue of national importance, solve problems of federal interests.

(ii) Other Kinds of Review (rare)

XVII) RES JUDICATA AND COLLATERAL 
ESTOPPEL
A) Res Judicata (Merger & Bar; Claim Preclusion)
In order to plead Res Judicata to preclude a claim, the following elements must be met:

1. Previous final judgment

2. The judgment must be covering the same facts (same claim, same facts, or “diligence” rule)

3. The judgment is between the same parties, their privies, or their predecessors.

B) Collateral Estoppel

In order to plead Collateral Estoppel, the following elements must be met:

1. Previous final judgment

2. The judgment is between the same parties, their privies, or their predecessors BUT some cases require only that the party to be bound be the same (issue of mutuality)

3. The judgment involves an adjudication of an issue in the prior suit which is an issue in the present suit.

4. The issue must be material to both judgments

XVIII) COLLECTION AND ENFORCEMENT OF 
JUDGMENTS
A) Satisfying Judgments with Property

In doing this, the federal courts adopt the rules of the state where the district court is located.

1. Execution (Seizure and Sale)

(a) Upon obtaining a final judgment, the ∏ has court issue a Writ of Execution. (In Texas, the clerk issues the writ)

(b) Procedure

(i) Sheriff advertises (question ∆ about his assets)

(ii) Then seizes the property and sells at an advertised sale

(c) Limits (to protect ∆)

(i) The value of the property must bear reasonable relation to the judgment.

(ii) If debtor/∆ specifies property, the sheriff must honor the designation.

(d) Exemptions from execution

(i) Texas

· Homestead Exemption – applies to both home and business property; automobile; furnishings; etc.

2. Post-Judgment Garnishment 

(a) This can be used if ∆ does not have assets to satisfy the judgment but a third party owes ∆.
(b) Serve the third party with a petition in an independent action.

(c) In Texas, wages cannot be used.

3. Liens

(a) By abstracting the judgment and filing it of record in the county (could file in all counties were ∆’s real property may exist), can make judgment a lien on realty. It increases the chances of collection.

(b) Effect of Lien – it places encumbrance on ∆’s real estate

4. Turnover – allows broad use of court’s equitable powers

(a) Must show that there is no adequate remedy or manner to collect

i.e. property is in a foreign jurisdiction; afraid that ∆ may get rid of property prior to enforcement

B) Discovering Assets

1. Records

2. Use of discovery methods

C) PROVISIONAL REMEDIES

These are seizure related remedies that are done at the beginning of the case for fear that the ∆ may become uncollectible at the end.

1. Types of Remedies
(a) Attachment – preliminary legal seizure of property to force compliance with a decision which may be obtained in a pending suit

(b) Garnishment – subcategory of attachment but property/assets are in hands of a third party

(c) Lis Pendens – notice of suit pending goes on property; property must be the subject of the suit

(d) TRO – short-term basis of restraining activity until the court decides whether to issue a preliminary injunction; ordinarily after “ex parte appearance”

(e) Temporary/preliminary Injunction – to restrain activity on a temporary basis until the court can make a final decision
2. Fuentes v. Shevin
A state-action seizure of property is unconstitutional (even to protect a property right or creditor’s interests) unless there is notice and opportunity for a prior adversary hearing (bond and prompt post-seizure hearing is not enough).

3. Subsequent Cases

(a) Mitchell v. WT

Seizure is constitutional if:

(i) based on sworn testimony before neutral official; and

(ii) prompt hearing opportunity is provided

(b) Conn v. Doerr

If the above safeguards are absent, Fuentes applies.

4. Texas Sequestration Statute

(a) Sworn application showing entitlement to the property and need for the prejudgment remedy.

(b) Must show probably injury

(c) Replevy bond - ∆ can get property back

(d) 10 day hearing

(e) Remedies for wrongful sequestration

