I. JURISDICTION:

What gives a court the power to act.
Court must have BOTH Personal and Subject-Matter Jurisdiction.

If a court does not have proper jurisdiction it has no power over the dispute, as contrasted with venue; a court without proper venue can still give a binding judgment, while a court without proper jurisdiction cannot.  

a. SUBJECT-MATTER JURISDICTION:
Determines whether the court has power over the type of dispute.

A case can often be heard in either state or federal court.

i. Arising Under Jurisdiction (28 U.S.C. §1331)
To file a claim in a federal court under federal question or arising under jurisdiction, the claim must arise under the U.S. Constitution, Statutes, or Treaties. 
Anticipation of a federal defense or use of a federal law in avoidance of defense does not satisfy the requirement

The tests used to determine whether P’s claim arises under the U.S. Constitution, Statutes, or Treaties the following tests are used:

1. “Ingredient” Test
a. Is federal law a “substantial ingredient” of P’s claim?

2. “Creation” Test

a. Does federal law “create” P’s claim?

ii. Diversity Jurisdiction (28 U.S.C. §1332)
1. Requirements:
a. Complete diversity (each P is competent to sue every D).

b. Over $75,000 in controversy, which must be made in good faith.

i. The award doesn’t have to be for more than $75,000, as long as it was asserted in good faith.

ii. If there are multiple claims, EACH must be for more than $75,000.

iii. It must appear to a legal certainty that the claim is really for less than the jurisdictional amount to justify dismissal

2. Individual

a. The citizenship of an individual is a person’s domicile, which is the place of the individual’s true, fixed and permanent home and principal establishment, and to which he has the intention of returning whenever he is absent therefrom.
b. A change of domicile may be effected only by a combination of (1) taking up residence in a different domicile with (2) intention to remain there.
c. Permanent resident aliens treated as citizens of the state in which they reside.

3. Corporations:

a. Are considered to be citizens of:

i. The state in which they are incorporated AND

1. A company may be incorporated in more than one state.

ii. Their principal place of business:

1. Nerve Center Test- Principal place of business is the site of company headquarters
2. Bulk of Activity Test- Principal place of business is where the bulk of the corporation’s activities take place.

b. The modern view appears to be that the bulk-of-the-activity test controls unless the activities are thoroughly dispersed, in which event the nerve center test controls.
iii. Supplemental Jurisdiction (28 U.S.C. § 1367)
To allow a closely related, nonjurisdictional claim to be litigated together with a jurisdictional claim that is in a federal court because it is more efficient and fair.
1. The federal district court has supplemental jurisdiction over the claim if it is “so related to the jurisdictional claim that they form part of the same case or controversy under Article III of the U.S. Constitution.”
2. The scope includes multiple claims by P, counterclaims, third-party claims, cross-claims or other added claims that satisfy the above test.  The scope is broad because Congress wanted to reach every possible claim.
3. Discretionary in the following situations:
a. Novel state questions

b. The non-jurisdictional claim predominates
c. The jurisdictional claim is dismissed early in the case

d. Other “exceptional” cases.

4. Is a matter of the judge’s discretion, rather than a P’s right.

iv. Special Jurisdiction Statutes

1. U.S. as a party; Foreign Sovereign Immunities Act; Bankruptcy; Etc. 

2. Exclusive Statutes

v. Removal (28 U.S. C. 1441 (a)-(c))
Allows D to take case to federal court
1. D can remove a case from state court to federal court if the case is within the original jurisdiction of the federal court.
2. Resident D

i. If diversity is the sole basis for federal jurisdiction, the case cannot be removed by a resident D (a citizen of the state) even if diversity exists.

ii. i.e. ∏CA v. ∆TX and ∆NY, case is being tried in a New York state court.

iii. Neither ∆ can remove the case to Federal court because ∆NY is a resident defendant (citizen of the state).

b. Arising under claims can be removed without regard to citizenship.

3. Procedure (§1466-§1467)
a. Two time limits

b. D files a “Notice of Removal” stating concisely the grounds for removal (All D’s must join) within 30 days (time limit 1) after notice of pleading “or otherwise” notice telling D that the case is now removable.
c. The notice to parties and the state court effects removal and the state court proceeds no further.

d. The Federal Court may remand the case back to the state court itself or on a motion by a party. The remand is not reviewable by an appellate court, the basis of which is so that the issue can be decided once and for all.
e. There is a one-year limit (time limit 2) on removal of diversity actions.

i. Strategic note: A P may settle with one party, which would ordinarily create diversity and thus a removable action, but keep that party in the suit so as to inhibit D’s motion to remove until the 1 year time period has passed.
f. The Federal court may order filing of copy of state proceedings.
g. Procedural defects in removal are waived unless raised by D’s motion within 30 days.  (Motion to Remand)
b. PERSONAL JURISDICTION:
Determines in which state the case can be heard, regardless of whether it will be heard in state or federal court.

A court can establish personal jurisdiction through the physical power notion,  consent, long-arm statutes and due process, forum selection clauses and federal statutes establishing nationwide service.
i. Basic Physical Power Notion: 
1. Court has power to adjudicate as to a person validly served with process inside its territorial limits.

a. Exceptions:

i. Fraudulent Enticement (Wyman v. Newhouse)

ii. Consent
A court has power to adjudicate as to a person who has consented to jurisdiction 
1. Express Consent

2. Implied Consent

a. Example: Nonresident Motorist Statutes – implied consent to state’s laws by use of a state’s highway by a non-resident
3. Waiver: (FRCP 12(h)(1) – if D omits to raise his defense, this is implied consent.
4. Consent by general appearance: if D appears in the action to defend it on grounds other than jurisdiction, this is implied consent, even if he has no connection with the forum.

5. Challenging Jurisdiction
a. Special Appearance (Motion to Dismiss)
i. This is the appearance made by a nonresident in a court that does not have personal jurisdiction over him in order to contest jurisdiction. This does not waive want of jurisdiction and therefore no consent jurisdiction.  D. must stick with ruling from court; cannot attack jurisdiction in home state later.
ii. In Texas, if a nonresident appears and defends the lawsuit, the issue of want of jurisdiction must be the 1st issue raised or very early in the proceeding. (Must file motion to dismiss prior to answer.)  If not, the issue is waived and the waiver amounts to consenting to the court’s jurisdiction over him.
iii. In Federal Court, the issue of want of jurisdiction must be raised within a specified time limit. If it is not raised within the time limit, the issue is waived and the waiver amounts to consenting to the court’s jurisdiction over him.  (12b Motion to Dismiss)
b. Collateral Attack

i. D. refuses to appear and later attacks the jurisdiction in his home state when an action on the default judgment is brought against him.  The default judgment generally cannot be invalidated on any basis other than lack of jurisdiction.  Very risky.
iii. Long-Arm Statutes and Due Process

Jurisdiction must comply with (1) Due Process Clause and (2) the State’s Long-Arm Statute.
iv. DUE PROCESS REQUIRMENT: Long-arm jurisdiction complies with Due Process if D. has sufficient contacts with the forum state so that the suit is consistent with traditional notions of fair play and substantial justice.
1. Minimum contracts doctrine: (same as above) 
a. International Shoe: To comply with due process, defendant must have sufficient contacts within the forum state so that the jurisdiction is consistent with traditional notions of fair play and substantial justice.

2. Specific and General Jurisdiction:

a. In cases of specific jurisdiction, in which defendant’s contacts with the forum state are related to the claim for which plaintiff seeks relief, fewer contacts are sufficient.
b. In cases of general jurisdiction, in which defendant’s contacts with the forum state are unrelated to the claim for which plaintiff seeks relief, defendant’s contact with the forum state must be systematic and continuous

3. Purposeful Availment and Reasonable Anticipation:

a. Unilateral acts by P cannot bind D to the jurisdiction.

b. “It is essential in each case that there be some act by which the defendant purposefully avails itself of the privilege of conducting activities within the forum state, thus invoking the benefits and protection of its laws.” (Hanson v. Denckla). The defendant’s contacts with the forum state must be sufficient such that he has reasonable anticipation that it could be hailed into court in that forum. (Markham v. Anderson)
4. Commercial Defendant: Compelling balance of convenience

a. A commercial defendant has reasonable anticipation and, to defeat jurisdiction, must present a compelling balance of convenience; he must present a compelling case that the presence of some other considerations would render jurisdiction unreasonable. (Burger King v. Rudzewicz).
b. Indiscriminate nationwide contacts apparently will support jurisdiction according to a majority of the Court if the defendant can reasonably so anticipate and if the fairness test is met, although some of the justices apparently would require targeting or direction of contacts toward the state. In any event, targeted effects within the state strengthen the case for jurisdiction.
v. Long-Arm Statute

1. A state’s long-arm statute may not go to the lengths of due process. It may take the form of a laundry-list or hybrid statute.  

2. Texas

a. Nonresident Motorist Statutes – a motor vehicle accident occurring in Texas by a non-resident is covered by Texas’s long-arm statute.

b. General Long-Arm Statute – covers anyone “doing business,” including tort or contract; reaches to the “limits of due process.”

vi. Tag Jurisdiction

1. In-state service apparently suffices, even without contracts fairness analysis

2. Exceptions

a. Subpoena before the court

b. Fraud (Wyman v. Newhouse)

vii. “New” In Rem Jurisdiction

1. Where property is the “minimum contact” it must be related to the litigation and the forum state such that it complies with traditional notes of fair play and substantial justice
viii. Forum Litigation Clauses

1. Generally upheld in an exceptionally wide range of circumstances. Clauses need not be negotiated.

2. Exceptions

a. Fraud

b. Requiring litigation in a forum chosen specifically to disadvantage one party.

ix. Nationwide Service: Federal Statutes
1. Alternative long-arm provision for claims based on federal law
2. Erases state borders and crates nationwide service without contacts analysis.  Usually a defendant in this situation expects to be brought into court in all states.

II. SERVICE OF PROCESS:
Must comply with the governing rule
The governing rule must comply with due process (must be reasonably calculated to alert the defendant to the fact of suit and allow response).

i. Due Process Requirement

1. The notice must be reasonably calculated to give the defendant actual notice of the action and to allow defendant’s response
a. If P knows the name and address of D, mailed service may be required.

b. If P doesn’t know the name and address of D, publication may be allowed.

2. The notice may be sufficient even if not received

ii. Federal Rule 4: Service may be delivered by any person 18 or over not a party to the complaint (or a Marshal, if ordered by the court)
iii. To an individual:

1. According to State-Law Methods

a. Texas
i. In-Hand service by Sheriff or Constable
ii. Restricted Registered Mail

1. Restricted to defendant only; only defendant can sign for it.

iii. No leave-with service

iv. Substituted Service
1. Service by a “reasonably calculated” method, upon motion and sworn showing of an inability to perform in-hand service upon defendant. (Butler v. Butler)
2. Substituted service MUST be authorized by the court beforehand.

v. Publication

1. A last resort

2. According to Federal Rules (Rule 4(e))
a. In-Hand (Personal) Service

b. Leave-With Service

i. At dwelling or usual abode

ii. On person of suitable age and discretion

iii. Who is then residing there.

c. Agent

i. Appointed by appointment or

ii. Appointed by law (ex. Secretary of State)

d. Substituted Service

iv. To a corporation (Rule 4(h)):

1. According to State-Law Methods

2. OR by serving:

a. An “officer,”

b. A “managing agent,” or

i. Person in charge of a part of the business

c. A “general agent”

i. Has the authority to bind the corporation in contracts

v. Other provisions for infants, incompetents, the US or its agencies, local gov’t, state gov’t, or foreign gov’t (Rule 4(g), (i), & (j))

vi. Waiver of Service (Rule 4(d))
1. Does not waive any objection to personal jurisdiction or venue
2. Executed request by D, when filed by P, is equivalent to service
3. Incentives to D:
a. A “duty” is imposed by rule

b. Have 60 days (rather than 20 days) to answer

c. Costs “shall” be imposed if there is not a waver executed

4. Potential Problems with Waivers

a. Statute of limitations – D could postpone signing waiver until after statute runs.
b. P should not rely on waiver unless certain that D will sign.

c. 120 day limit of service; if D not served within 120 days after the complaint is filed, the claim is subject to dismissal (Though rule 4(m) gives a judge the discretion to direct that service be effected within a specified time, which has been interpreted to mean after the 120 day time limit)
vii. Territorial Limits for Effective Service that Bind Federal Courts (Rule 4(k))
1. Federal courts generally have no greater out-of-state jurisdiction than state courts (at least for state claims).

2. The state long-arm statute provides the limit of effective service, even in federal court

3. If it’s a federal question claim, 4(k) extends jurisdiction to due process limits

viii. International Service (Rule 4(f))

ix. Time Limit (Rule 4(m))

1. 120 days 

x. The return, or proof of Service (Rule 4(l))

1. Made by person effecting service (by affidavit). 

2. Important in default cases because the validity of the judgment depends on the validity of the return.

III. VENUE:
Determines where the lawsuit can be held.

It is a way of creating a convenient place for trial.

Note: you could be in a court where jurisdiction may or may not be proper, but you file a motion to dismiss for lack of jurisdiction (which the court MUST grant if jurisdiction is improper) and, in the alternative, file for a change of venue (which the court MAY grant if it so wishes).

i. Nature of Venue

1. It is a matter of privilege of the D and has to be asserted by D. 

2. If D fails to assert venue, that court may enter judgment on the lawsuit and venue cannot be the grounds to argue that judgment.
3. D’s motion to transfer venue must be timely, or he waives his right.

ii. Federal Venue (28 U.S.C. §1391)—In District & Division
1. For a claim in federal court, the following are proper venues of adjudication:

a. Where any defendant resides, if all Ds reside in the same state; or

b. Where “a substantial part of” the acts or omissions underlying the claim, or property are located; or

c. Diversity Cases

i. a and b, or
ii. Where the D is subject to personal jurisdiction, if there is no other district.

1. This doesn’t apply if there are other places of proper venue

d. Federal Question Cases

i. a and b, or

ii. Where any D is “found” if there is no other district (essentially the same as where there is personal jurisdiction.)
e. Corporations

i. Corporations are said to reside wherever they are subject to personal jurisdiction, and therefore, can have multiple residences.
2. Waiver

a. D waives his right to object on grounds of venue unless a timely motion to dismiss or transfer for improper venue is raised in a timely fashion.

3. Discretionary Transfer (28 U.S.C. 1404(a))
a. “For the convenience of parties and witnesses, in the interest of justice, a district court MAY transfer any civil action to any other district or division where it might have been brought:”
b. Considerations of the court in deciding whether to transfer include:

i. Convenience of parties or witnesses

ii. In the interest of justice - typically where the controversies arise

iii. May transfer

iv. Where it may have brought

1. Transferee district must be one fixed by law (statute and venue rules) not merely by D’s consent.

2. When transferred, the law of the transferor district still controls.
3. Interpreted to be a place where it may have been brought at the time the action was commenced.

iii. Forum Non Conveniens (Common Law)
1. This doctrine is the common law precursor of transfer provision involving dismissal.  It allows the court to dismiss a case so that the action can be brought in a more "convenient forum" when different procedural systems are involved.  Ex. From federal courts to an international court; between two state courts, between state courts and international court.  The doctrine is not used to transfer a case from one federal court to another, venue should be used.
iv. Texas

1. Must be filed in D’s county, though there are exceptions.
IV. FEDERAL-STATE CHOICE OF LAW- THE ERIE DOCTRINE 

a. ERIE V. TOMPKINS

The court held that the substantive law of the forum state governs in federal courts.

i. Policies Behind the Decision
1. To minimize forum shopping

a. Though there will always be SOME forum shopping.

2. To avoid irrational discrimination

3. To avoid federal interference, because federal courts have no power to make state law rules of decision

ii. History

1. Rules of Decision Act - laws of several states shall apply unless there is a federal statute.

2. Swift v. Tyson - RDA confined only to state & "local" laws

iii. Basic Rule

1. In diversity or other state-claim cases, the substantive law is to be determined not by reference to “general law” but rather by the substantive law of the state where the district court sits.
b. SUBSTANCE V. PROCEDURE 
For Erie purposes, labels as to what is usually “substantive” or “procedural” may have some limited utility, but don’t really apply.

To determine whether something is substantive or procedural, the following tests should be applied:
i. If there is a controlling federal rule, follow it, and it is labeled “procedural.” (Hanna v. Plumer)
1. It must be something of a gray area between substantive and procedural.
2. This reconciles the Rules Enabling Act (Supreme Court may make procedural rules and these rules do not infringe any substantive right) and the Rules of Decision Act (declaring that substantive law is the law of the forum state).

ii. If there is no controlling federal rule, apply one of the following tests:
1. Outcome Determinative Test (Guaranty Trust v. York)

a. If the rule is likely to make a difference in the outcome, then the rule is substantive.

2. Absolute or Definitive Outcome Determination Test (Byrd v. Blue Ridge.)

a. If the rule simply changes the process of decision it is not substantive.

b. In order to be substantive, the change must have a strong likelihood or certainly affect the outcome and have decisional quality.

3. Federal and State Interest Balancing Test (Byrd v. Blue Ridge)

a. If there is a strong federal policy behind doing it a certain way, that policy will control and therefore it is procedural.

b. If there is a strong state policy behind doing it a certain way, that policy will control and therefore it is substantive.

4. Basic Test: Policies of Erie


a. If application of federal law would produce irrational differences in the result and encourage forum shopping, the matter is substantive.
b. Or, if the choice of rule gives a big advantage to one party or the other, the matter is substantive.
iii. If the matter is substantive, the Federal judge/court would do what a state judge/court of the forum state would do.  (Ventriloquist Dummy analogy)
iv. Multi-State Choice of Law:

1. The federal court uses the forum state’s rules of choice of law to determine what law to apply:

a. Example: The Erie case was tried in New York, concerning Pennsylvania events.

v. State Choice-of-Law Rules

1. Lex Loci Delicti Test

a. Apply the law of the state where the wrong occurred.

2. Most Significant Relationship Test

a. Apply the law of the state that had the most significant relationship to the matter
vi. Difficulty in Determining State Law

1. The Federal court will apply the decision or rule of the highest court of the state. When there is no decision regarding the issue, then the Federal court will make an “Erie-educated guess” in which they infer what the high court would do.
V. PLEADING 

a. Basic Types of Approaches
i. Historical:

1. Forms of Action; Rise of Equity; Common-Law Pleadings; Field Codes

ii. Restrictive Practice:

1. Facts, Not Conclusions.
2. Disadvantages

a. Difficulty

b. Expense

c. Injustice through non-compliance or variance

iii. Federal Notice Pleading

1. “A short and concise statement” with federal rules and forms as guides.

iv. Modern Liberalized State “cause of action” pleadings

1. California, New York, and TEXAS

2. “Cause of action” simply means you must make a statement about each element of the claim

b. PLAINTIFF’S COMPLAINT
i. The complaint must state a claim, show jurisdiction, and claim relief.

ii. Specificity Standard

1. The complaint must be a "short and concise" statement that gives reasonable notice to the D of the type of claim and the factual context of the claim using the Federal Rules and Forms as guides.  The complaint need not contain pleadings for elements of the claim. 

2. Bell v. Twombly: Based on Bell Atlantic v. Thwombly, the court needs to have enough info to be able to declare the law on the complaint to say that a victory for the P is plausible.
iii. Substantive Standard 

1. Construe complaint in light most favorable to P, then only if it cannot be said that P could recover on any proof under complaint will motion be granted. OR Assume all allegations are true; dismiss only if, as a matter of law, P still couldn’t recover.  

a. Basic Test in Response to a Motion to Dismiss for Failure to State a Claim

iv. Defensive Attacks on Pleadings 

1. Motion to Dismiss for Failure to State a Claim

2. Motion for a More Definite Statement 

a. The pleading must give reasonable notice to the D.

3. Motion to Strike

a. The pleading must not contain irrelevant, immaterial or scandalous material.

v. The complaint can contain alternative and/or inconsistent claims.

vi. Certain things must be alleged with particularity

1. Fraud

2. Mistake

3. Special Damages – damages that cannot be inferred from the fact of the injury alone (i.e. most damages); the categories of damages and their amounts should be stated in either the prayer or in a separate paragraph

c. ANSWER

i. An answer must be given within 20 days after receiving complaint; if waived service, 60 days from date when request for waiver was sent. 

ii. Answer can or must contain:

1. Rule 12 (b) Motions (Motion to Dismiss) – right to defense can be waived if not raised early enough in the lawsuit.

a. Lack of Subject Matter Jurisdiction

b. Lack of Personal Jurisdiction

c. Venue 

d. Service of Process

e. Failure to State a Claim

f. Failure to Join a Necessary Person 

2. Motion to Strike (Rule 12 (f)) 

3. Motion for a More Definite Statement (Rule 12 (e)) 

4. Denials and Admissions

a. General Denial (Texas/State) – this is not a factual denial but rather the allegations of the complaint; Π must prove each element.

b. Federal

i. D must admit and deny in good faith, fairly meeting the substance of each allegation, wherein the allegations are split into parts.

ii. D can state that he does not have information to either admit or deny the allegation or certain part of the allegation and will function as a denial.
iii. Affirmative Defenses must be pled by notice pleading
1. Affirmative defenses add a new fact or set of facts that defeat the claim even if P proves all of the claim’s elements.  The party with the most knowledge must plead. (If a D is immune, the P might not know this, so the D must plead it).

a. Contributory Negligence

b. Estoppel

c. Fraud

d. Statute of Limitations

e. Waivers

iv. Three Basic Types of Defendants’ Pleadings
1. Dilatory (Abatement) Matters

2. Challenges to P’s Pleadings

3. Answer on the Merits (Pleas in Bar)

4. In Federal Court:

a. These can be part introduced:
i. In the answer

ii. Raised by 12(b) motion

iii. Governed by 12(e) motion for a more definite statement

iv. Governed by 12(f) motion to strike

5. Texas

a. Uses more specific pleading types.

	Subject
	Federal Pleading
	Texas State Pleading

	Abatement: 
	 
	 

	S.M. Jurisdiction.
	Answer: 12(b) motion
	Plea to Jurisdiction

	Personal Jurisdiction
	Answer: 12(b) motion
	Motion to Dismiss (Spec. App.)

	Service
	Answer: 12(b) motion
	Motion to Quash Service

	Venue
	Answer: 12(b) motion
	Motion to Transfer

	Parties Defect
	Answer: 12(b) motion
	Plea in Abatement

	 
	 
	 

	Pleadings:
	 
	 

	Substantive Insuff.
	Answer: 12(b) motion to dismiss 
	Special Exception

	 
	For failure to state a claim
	 

	Vagueness
	12(e) motion for more def. state.
	Special Exception

	Inappropriate Matter
	12(f) motion to strike
	Special Exception

	 
	 
	 

	Merits:
	 
	 

	Denial
	Rule 8(b) Denials & Admissions
	General Denial

	 
	(Gen. Denial only if denying all)
	Special Denial

	Affirmative Defense
	"Notice" Pleading (like P's 
	Plead like P's Petition

	 
	complaint)
	 


d. AMENDMENT

i. Of Right - The P has the right to amend his pleading once, before an answer is filed. 

ii. Permissive (With Leave)

1. Written consent by D to amend

2. The court permits P to amend complaint

a. Permission is “freely given, when justice so requires”

b. Court has broad discretion to deny P’s request to amend depending on the nature of the amendment and how late in the case it is.
i. Beeck v. Aquaslide: amendment was permitted after the statute had run, but whether leave for amendment is given depends on the judge’s discretion.

e. TEXAS PLEADING DIFFERENCES

i. Plaintiff
1. The complaint is called a “petition.”
ii. Defendant

1. General denials are permissible.

a. General denial doesn’t serve to factually deny each allegation but simply prompts P to prove each allegation.

2. See chart above.

f. RULE 11 SANCTIONS AND CERTIFICATIONS
i. Applies only to pleadings and filed documents.

1. Objective Standard: When filing a pleading or document, there is an implied certification that the information is to the best of filer’s knowledge, based on a reasonable investigation.
2. The pleading or document must:

a. Have no improper purpose
3. Be warranted by existing law or there is a non-frivolous argument for a change of the law

4. Have evidentiary support or evidentiary support is likely after discovery, if specifically designated in the complaint; (“This allegation does not have support but I expect that support will be likely after discovery.”)
ii. Sanctions

1. The court has discretion to impose or not impose sanctions.

2. The purpose of the sanctions must be deterrence and not punitive.

3. Sanctions are imposed on all responsible parties, not just filing attorney or individual.
iii. Safe Harbor Procedure

1. When moving for Rule 11, movant must serve opponent of the motion.

2. Only after the offending pleading is not withdrawn within 21 days of service, can the movant file motion to the court.

3. There is a separate procedure when motion is initiated by the court.

iv. Methods of Avoiding Violation of Rule 11:

1. Write a demand letter to the opponent, which should invite a response 

a. This is a malpractice preventive

b. Keeps you from suing the wrong party

2. Thoroughly cross-examine the client and seek to verify the information thus given

a. The client in some respects is an adversary

3. Employ an expert whose credentials have been examined

a. Another lawyer who has filed this type of claim

b. A fact expert, like a doctor in a malpractice claim

4. Undertake at least minimal legal research

a. Because those are the clearest rule 11 violations

5. Attorney should promptly undertake discovery and react to information revealing the inaccuracy of any allegations or denials

g. OTHER SANCTION POWERS OF THE COURT

i. Statutes – i.e. Sanctions for vexatiously multiplying litigation – willfulness requirement

ii. Discovery Sanctions

iii. General Equity Powers - to impose sanctions for bad behavior
1. Not confined to pleadings

VI. PARTIES & CLAIMS  

a. COUNTERCLAIM
i. Permissive

1. The claim does not arise out of the same transaction and can be asserted now or later
ii. Compulsory

1. The claim arises from same transaction and therefore must be asserted at the time of P’s suit.
b. CROSS-CLAIM

i. Rule 13: claim by one D against another D (a simple example of a cross-claim).

c. THIRD PARTY CLAIMS (IMPLEADER)
i. D, as third party P may bring into litigation a person not a party to the action who is or may be liable to the third party P for all or part of the P's claim against the third party P.

1. Party brought into suit must be potentially liable to the "defending party" not the original P.

2. The party brought into the suit may bring in another party as well.

ii. Usually involves multiple tortfeasors and indemnity claims
d. JOINDER OF PLAINTIFFS AND DEFENDANTS

i. Permissive (Rule 20)

1. Joint, several or alternative relief

a. Joint - liable for full judgment

b. Several - liable for part

c. Alternative - if one D is not liable, the other is

2. The transaction must be the same or series of transactions

3. Common questions of law or fact 

ii. Compulsory (Rule 19): Persons Needed For Just Adjudication

1. Basic Notion: Sometimes there are persons, not parties, who will be so affected by the action that they ought to be joined if feasible and are thus made parties.
2. Simple Statement of the Test: If an absent person could assert an interest in the subject of the action, so that the absent person (or any existing party) could be harmed by the proceedings, then the absent person is needed
a. Example: cotenants in a suit to cancel a deed, all heirs in a will contest.

3. If it is not feasible to join because of destruction of jurisdiction, judgment has already been rendered, or the case is underway:
a. The court looks at the following in considering whether to join the party:
i. Harm to absent person or parties

ii. Shaping of relief

iii. Adequacy of judgment to ∆s

iv. P’s adequacy of remedy

v. Equity and good conscience
e. COMPLEX AND MULTI-PARTY ACTIONS
i. Class Actions (Rule 23)

1. In order to establish a class action, four prerequisites must be met:

a. Numerosity

i. The number of complainants must be so large that it is impractical to bring them before the court.
b. Commonality

i. There has to be at least one common question of law or fact among the members of the class.
c. Typicality

i. The claims of the representative parties must be typical of the members of the class.
d. Adequate Representation

i. The named claimant/s must be such that he/they adequately represent the members of the class that are absent.
1. This includes adequate representation by the attorney.

2. There are three classifications of class actions

a. Inconsistent Results

b. Uniform Injunctive or Declaratory Relief

c. Convenience of the court and judicial efficiency
i. Most Common

ii. Two elements must exist to establish this model of class action
1. Predominance

a. The common claims must be predominant over the individual claims
2. Superiority

a. Class action is the superior means to resolve the matter. Class action is better than:
i. Individual Suits

ii. Sample cases that could lead to settlements for the other class members
iii. Suits where parties could join

iii. Factors to consider

1. Value of independent litigations

2. Other pending litigation

3. Appropriateness of the forum

4. Manageability of a class action

3. 23(c) Certification and Notice

a. The court certifies that the suit is a class action and notifies the class.
ii. Interpleader
1. When the court is faced with multiple conflicting claims, a stakeholder can require interpled parties to litigate out entitlement in a single action, getting them enjoined from suing elsewhwere.
a. The claims must be inconsistent

b. Interpleader excludes further litigation outside the suit so the P doesn’t face double liability.

c. Interpled parties have the burden of proof against one another.

iii. Intervention

1. Joining an ongoing lawsuit in which you have an interest.
2. Of Right

a. A person has a right to intervene:

i. When a statutory right would be impeded.

ii. When the interest in the subject of the action would be impeded as a practical matter and not represented by the parties.

3. Permissive

a. The court has the discretion to allow a party to intervene:
i. When a statutory right is impeded.
ii. There is a common question of law or fact.

iv. Judicial Panel on Multi-District Litigation

1. Consolidated pre-trial proceedings.
2. There are multidistrict rules and a manual for complex and multidistrict litigation.

a. This is NOT applicable to state cases unless they can be removed because the panel does not have authority over state cases.
VII. DISCOVERY 

a. Purposes and Techniques
i. Purposes

1. Finding out about the lawsuit

a. Not limited to the discovery of helpful information 

2. Freezing the Harmful Evidence

a. Get detailed answers in deposition to be used to impeach the credibility of the witness if she testifies contrary to it at trial

3. Preserving the Evidence or Putting It in Usable Form

4. Deliberate Abusive Discovery

ii. Techniques
1. Start with legal theories

2. Interview cooperative witnesses; do not depose

3. Layout documents chronologically

4. Others

a. Deposition "funnel" sequence

b. Way to draft interrogatories, etc.

b. Scope: Criteria for Discoverable Information (Rule 26(b))
1. Relevant Information
a. The information need not be admissible as evidence if it is “reasonably calculated to lead to admissible evidence.”

i. It must be more than a possibility.

2. Not privileged

a. Even if information is relevant, it is not discoverable if it is privileged.

i. Common examples: attorney-client privilege or the privilege of self-incrimination

3. Not limited by Rule 26(b) 

a. The information cannot be cumulative, repetitive or unduly inconvenient to gather.

i. Cumulative: If the discovering party has already had you produce documents and then they ask in an interrogatory to describe the documents.

b. The discovering party can’t have had ample opportunity to gather the information by other means.

c. The burden can’t be grossly disproportionate to the benefit.
4. Not Subject to Protective Order 

5. Not Work Product 

c. Work Product
i. Material prepared in anticipation of litigation or for trial is usually not discoverable

1. Exception:

a. If the other party shows undue hardship in finding out information and has a substantial need for the information, then it may be discoverable.
ii. Experts
1. Testifying Experts

a. Fully discoverable

2. “Retained” Consultants

a. Discoverable in extraordinary circumstanced only

3. Informally Consulted Experts

a. Not discoverable at all (Ager v. Jane C. Stormont Hospital & Training, Etc.)

4. Not consulted for trial

a. Fully Discoverable
5. Expenses usually to be paid for by the discovering party

d. The information is not under protective order

i. The court has the powers to specify conditions and limits of discovery to protect against:

1. harassment

2. Undue Expense

3. Embarrassment

4. Trade Secret Exposure

5. Others

ii. In order to determine whether to limit discovery on certain information:
1. The discoveree party will have to show that they will be harmed by disclosing the info and must show the extent of the harm.
2. The discovering party must then show that the information is relevant and very necessary and that it will be burdensome or impossible to get it otherwise.
a. It is not enough to show that the information is reasonably calculated to lead to admissible evidence.

b. The court then balances the needs of the parties to determine whether to limit discovery on the information in question

iii. If the court then decides to allow discovery, it can specify conditions and limit discovery as outlined above.

iv. Note: there is no absolute privilege for trade secrets.

e. Disclosure
i. Required Initial Disclosures
1. The names, addresses, and telephone numbers (if known) of any persons “likely to have discoverable information that the disclosing party may use to support its claims or defenses…, identifying the subjects of the information”; 
2. Copies or descriptions of documents that may be used; 
3. A computation of any category of damages claimed; and 
4. Copies of insurance agreements that may be liable to satisfy any judgment.
ii. Experts

1. Certain information on experts must be disclosed

iii. Pretrial

1. When disclosing information later in the case, it must be done prior to trial.
iv. Discovery meeting between counsel (required under the rule)

1. Discovery Plan Form

a. Requests for admissions

b. Interrogatories - Attempt to get all sources of information

c. Production - Before deposition so that you can ask the witnesses about the documents and make sure you are getting the truth

d. Depositions - Everyone identified in interrogatories

e. Requests for Admissions - Tie up loose ends and hammer out facts

v. Sanctions for Inadequate Disclosures

1. Sanctions for nondisclosure can include exclusion of the undisclosed documents from evidence or of the undisclosed witness from testifying

2. The severe impact of the potential impact of the potential sanction of exclusion

3. The disclosure requirement seems to have prompted the court to imply a duty to plead claims or defenses earlier than the rule governing amendments otherwise might require.

vi. Sanctions for failing to disclose obvious witnesses

1. Disclosures are still required even if the info is presumed to be known to the adversary.

2. This presents problems for failing to disclose obvious witnesses, such as YOURSELF!

f. Methods

i. Oral Depositions—oral questions asked of a party or witness in the presence of a court reporter.
1. Use of Depositions (Rule 32(a))

a. To impeach a party or witness at trial

b. Witness cannot be present at trial

c. To achieve completeness in testimony

2. In Texas, depositions may be used freely.

3. Presumptive Limit

a. 10 depositions, 7 hrs/deposition (can be done in 1 day)

b. If there is a need for more depos, need to ask the court

4. Form

a. Preliminaries

b. Witness history/background

c. The claimed incident causing injury

i. Including preceding and subsequent events

d. Damages
5. Requirements

a. A party must setup deposition by giving reasonable notice to the opposing party.

i. Notice must include the name and address of the witness, the time and place and a description of tangible things to be brought by the witness.

ii. It is courteous to call the opposing party set up a time before sending notice.

b. Compelling appearance (notice for party witnesses, 35 (d) subpoena for non-party witnesses)

c. Who administers (Officer authorized to administer oaths)

i. Persons authorized by US laws or state laws

ii. The Texas Sup. Ct. licenses court reporters and the rule picks up that category of person.

d. Objections to form (leading question or answer that doesn’t follow from a question.)

i. If it’s a procedural question then it must be objected to early or promptly during the deposition because it can be fixed immediately.

ii. If it’s substantive then it can be objected to at a later time.

e. Evidentiary Objections

i. Can be made at the time the deposition is offered in evidence

f. Signature (the deposition must be signed in front of a reporter, or can be filed without a signature and signed in front of a notary at a later date).

g. Stipulations – attorneys can change the rules if they are in agreement.

i. Usual agreements – everything can be objected to at trial including objections to form.

ii. When you examine an adverse witness you can use leading questions that can’t be objected to by the other party. (You want the usual agreements when deposing an adverse witness because there’s nothing the party can object to anyway.)
6. Deposition may be taken of a corportation

ii. Depositions on Written Questions

1. Weak form of discovery because you cannot ask follow up questions to evading witnesses.

iii. Interrogatories

1. These are written questions answered under oath

2. They require reasonable investigation and not just answered by memory. 

3. Presumptive limit is 25.

4. Ask "who", "what", "where", and "when" questions not "how" or "why" questions.

5. Don't be too broad or too specific.

6. All interrogatories must be answered unless objected to.

7. Answers may be derived from business records if particularly burdensome and other party has reasonable opportunity to inspect such records.

8. Interrogatories cannot ask a pure question of law.

9. Can only be used as to parties and not third-party witnesses.

10. If the judge determines that the particular manner of obtaining information denoted in the interrogatory is in fact unduly burdensome, he may:

a. Direct that alternative means be employed, 
b. Exercise the full extent of his discovery powers with appropriate protective orders as to the time, place, manner, etc. in which the interrogatories will be answered, or 
c. Specify the records from which the answer may be derived.
iv. Requests for Admissions
1. Written form of discovery answered under oath

2. Admit or deny factual issues-eliminates issues over which there is no dispute.  

3. If one side denies, and the other side proves, the side making the mistake must pay for the investigation.

4. If you don’t answer, the question is in some instances deemed admitted.

5. The question may not ask the admitting party to answer a pure question of law, though applying a legal principle to the facts is permitted

v. Requests for Production or Inspection

1. Request to discover tangible stuff or documents from parties involved in the suit. 

2. Request must be stated with reasonable particularity.
vi. Motions for Physical or Mental Exam

1. Requires a motion.

2. Will be granted for good cause

a. Requires a stronger standard than relevance (reasonably calculated to lead to admissible evidence).
3. The condition has to be part of an issue raised in the pleadings.

g. Duty To Supplement

i. The parties have the duty to timely supplement the information if it is incorrect or incomplete.
ii. If you fail to do that, sometimes you won’t be able to use a particular expert or part of the opinion
h. Sanctions

i. Range of Sanctions
1. Ordering discovery

2. Establishment Order – take the facts as established.
3. Preclusion Order – facts are precluded from being contested

4. Striking of claims or defenses

5. Dismissal of claim

6. Default judgment

7. Contempt

8. Other “just” orders

ii. Payment of fees and expenses incurred in attempting to discover relevant information only if there is no substantial justification for the resistance of giving the information.
iii. Sanctions beyond ordering discovery may be assessed only upon some showing of fault.  

iv. Merits sanctions (such as striking the pleadings or establishing/precluding facts) usually require gross negligence or a higher standard. 

v. Discovery conference may be ordered by the court to deal with discovery matters.

i. Discovery Under State Rules

i. The Texas Approach

1. 3 levels:

a. Level 1: 50000 or less and you get 6 hours of oral depositions

b. Level 2: 50 hours of oral depositions

c. Level 3: Court creates a discovery plan.

ii. Request for disclosure

1. Probably works better than the federal counterpart.

iii. Potted Plant Rule

1. There is no conference allowed with the witness during a deposition expect with regard to privilege

2. Objections are limited.

3. Can instruct witness not to answer only if privileged, court order, abusive question, misleading question, or to secure a ruling.

VIII. PRETRIAL CONFERENCE 

a. Concept, Purpose, and Sanction
i. The conference can facilitate the resolution of the case before trial (i.e. settlement)

ii. The court can do anything to advance the resolution of the case such as:

1. Establish stipulations

2. Admit or exclude evidence

3. Rule on pretrial matters

4. Require parties to engage in settlement negotiations, or alternate dispute resolutions (i.e. mediation that is non-binding)

iii. Pretrial Orders
1. If it’s a minor inconsistency, the pretrial order should be construed liberally: let evidence in if the pretrial order is ambiguous.

a. The pretrial order is a blueprint not a straight-jacket.

2. If it doesn’t fit into the pretrial order, the judge can modify the pretrial order.

a. The rule says that it should not be modified except to prevent substantial injustice.

3. In modifying, the court considers a four prong test:

a. The degree of prejudice to each party (Two prongs)

b. The impact of a modification on the proceeding

c. How far down the road have we gotten?

d. How much will it change things and pull the rug out from someone

e. The degree of wilfullness, bad faith, or inexcusable neglect on the part of the party wanting to modify.

iv. The “New” Management

1. Civil Justice Reform Act Plans—requires judges to develop plans to manage disputes
a. Discovery plan is not required, but is at the discretion of the judge

b. A scheduling order is required, unless exempted by the local rules

2. Tracking; Differential Case Management; Staging (Will decide some issues of the case first and other issues later; Statute of limitations might be decided first and postpone the rest of the merits until later); Fast Track; Enforcement; Adjudication by Deadline

v. A party may be sanctioned for failing to participate in good faith.

vi. In Texas state courts, it is common to NOT have pre-trial conferences.
IX. PRETRIAL DISPOSITION OF THE CASE 

a. Judgment on the Pleadings (Rule 12(c))

i. Judgment on the pleadings proper when the pleadings of both parties have been filed, the time for amendment has expired, the pleadings show the parties agree on all factual issues, and the case depends solely on questions of law.

ii. For Plaintiff

1. If D files an answer admitting all allegations of the complaint and P’s complaint validly states a claim, P can now obtain judgment by filing a Rule 12(c) motion for judgment on the pleadings.

iii. For Defendant

1. After pleadings are closed, D may move for judgment on the pleadings on the theory that P’s complaint fails to state a claim.
iv. Judgment on the Pleadings v. Motion to Dismiss

1. Motion to dismiss is proper before the pleadings are closed and the motion for judgment on the pleadings is proper after.
b. Summary Judgment (Rule 56)
i. Standard: If the pleadings, discovery and affidavits show no genuine issue of material fact and movant is entitled to judgment as a matter of law, then summary judgment should be granted. 

ii. Based on pleadings, discovery and affidavits

1. Movant has the burden.  If movant establishes that there is no issue of material fact, the non-movant must then produce issues of fact to destroy the motion.

2. 3 ways for D to obtain summary judgment:

a. Undisputed showing of an affirmative defense, usually using discovery products or affidavits.

b. Affirmative proof negating a required element of P's case.

c. Showing that P cannot prove a required element.

i. Use discovery to produce all of opponent’s evidence then show court that that’s all the evidence the opponent can get and that no reasonable jury could find for P with that evidence.

ii. Can’t use an affidavit to prove this, because an affidavit won’t show that P doesn’t have the necessary support to prove its claim.

iii. Interrogatories might be a useful method for proving that the P doesn’t have sufficient facts to prove a required element.

iv. The D does not have to prove that he is not at fault, but must simply prove that the P can’t prove that it IS the D’s fault.

3. Affidavits of Inability
a. Not required by rule 56, the moving party must simply carry its burden of showing the existence of no genuine dispute about material facts.
4. Required response by nonmovant (opponent will state where there issues of material fact exist) 

5. The court cannot resolve credibility or make fact inferences

iii. Partial Summary Judgment

1. If there are no issues of material fact for one claim or part of a claim but not for the others. 

c. Dismissal (Rule 41)
i. Types of Dismissals

1. Voluntary

a. A voluntary dismissal occurs when the Pnonsuits or withdraws the case.
2. Involuntary

a. The court dismisses the case as a sanction, because of want of jurisdiction, etc.
ii. With or Without Prejudice

1. With Prejudice

a. The merits of the case were adjudicated and res judicata can be asserted
2. Without Prejudice

a. The merits of the case were not adjudicated.

d. Default

i. Default judgment can be entered on Ds failure to plead or defend as required by rules.
ii. Judgment can be entered by clerk if the damages can be mathematically determined or is liquidated (i.e. promissory note).

iii. Court can enter default judgment on issue of liability but require proof of damages (by affidavit). 

iv. Setting aside a default judgment

1. Existence of arguable defense on merits (or damages)

2. Excusable neglect or mistake

3. May have default set aside within 1 year of entry of default judgment

e. Concise Summary 

i. Rule 12(b)(6) motion for failure to state a claim

1. When court can say, with reasonable certainty, that P would not be able to obtain relief on any theory fairly encompassed within the complaint, even if supported by evidence; done before any evidence is received, so court must assume all allegations are true.

ii. Rule 12(c) motion for judgment on the pleadings

1. When pleadings leave no material fact to be decided, and movant is entitled to judgment as a matter of law; done after the pleadings are closed, with no evidence yet received.

iii. Motion for summary judgment

1. When pleadings, affidavits, and discovery products demonstrate that there is no genuine issue of material fact, so that a reasonable juror properly applying the law could only find in favor of the movant; done on the basis of a paper record, so judge must assume all inferences and credibility determinations would be made in favor of non-movant.

iv. Motion for judgment as a matter of law during trial (Directed Verdict)

1. When the evidence that has been received, viewed in light most favorable to non-movant, permits but one reasonable inference, in favor of movant; done when opponent rests or closes or at close of all evidence.

v. Motion for judgment as a matter of law after trial (Judgment Notwithstanding the Verdict)

1. Standard same as for judgment as a matter of law during trial, but done after the verdict has been received.

2. If  a D wins a jury trial in federal court, and the P moves for judgment as a matter of law and a new trial.  If the judge grants judgment as a matter of law, he must conditionally rule on P’s motion for new trial.

vi. Appellate reversal because evidence doesn’t support verdict

1. Standard same as for judgment as a matter of law in trial court but done by appellate court

I. SETTING THE CASE FOR TRIAL

 

A. Importance of Understanding Docket System
1. Need to assure a reasonable setting

2. Need to understand continuance

 

A. Systems:
1. Southern District of Texas (Fed.) – docket control is exercised by courts and magistrates; great delay

2. Harris County – former “Request” procedure has been replaced by “Certification” procedure and dockets are controlled by individual judges (inefficient in some ways but creates responsibility for judges)

3. Immense variation; It is important to know the local rules

 

A. Local Rules Generally: Typical provisions
 

 

I. TRIAL BY JURY 

 

A. Right to Trial by Jury – NOT EVERY CASE
 

1. The right to trial by jury is preserved by the Rules and the 7th Amendment where it existed at common law or required by an Act of Congress.
a. Constitution allows trial by jury in common law cases where the amount in question exceeds $20, but not in equity cases. 

 

1. The right DOES NOT exist in Equity Cases
a. Equity is applicable to claims in which there is no remedy at law.

b. Examples: Injunctions, Accounting, Interpleader

c. The right also DOES NOT exist in other instances where it did not exist at Common Law. (i.e. Habeas Corpus claims, Admiralty claims)

 

1. The right to trial by jury is preserved even when a claim that is legal in nature is joined with an equitable claim or requests for relief.  In this case, the court will determine the equity claim and leave the non-equity claim to the jury.
1. The mere fact that a legal claim is combined with an equitable claim doesn’t dispense with the right to trial by jury for the legal claim.
 

1. Statutory Actions (i.e. Civil Rights claims)
a. For the right to trial by jury to be preserved, it must be determined whether the statutory claim and remedy are historically analogous to a common law claim.

b. These typically didn’t exist at common law, and a statute may have been passed significantly after the Constitution.

 

1. Texas
The right to trial by jury is broader and includes equity cases (at least in the fact finding part). There are still some questions and cases that are not for the jury.

 

A. Demand and Waiver (Rule 39, 81(c))
The right to trial by jury must be demanded by either party. If the demand is not submitted or entered in a timely fashion, the right has been waived. 

 

1. Federal 
a. Within 10 days of last pleading directed at the issue on which a jury trial is being sought.

b. If the case is removed:

i. If a demand was made in state court before removal, the demand remains effective.

1. If no “express demand” was required in state court, then there is no such requirement in federal court, either.

ii. If demand was not made in state court, it must be entered within 10 days after removal.

c. The judge has the right to grant or deny a jury trial after time limit.

d. Though this right does not extend to cases in which the failure to make a timely demand results from oversight or inadvertence.

e. Content of Demand: “∏ demands trial by jury on all issues so triable.”

1. It is a written demand.

f. The demand may be included in the complaint or answer.

 

1. Texas
a. The demand for the right to trial by jury must be made within a reasonable time but not less than 10 days before the trial.

1. This has the effect of the demand occurring much later in the case.

b. By written demand and payment of fee.

 

A. Summoning of Jurors
 

1. Constitutional Requirement: The method of summoning jurors must avoid a systematic exclusion of identifiable classes of people (i.e. race, gender).

 

1. Federal System
a. Each district court creates its own plan of summoning jurors.

b. Typically, courts summon jurors by using voter registration lists and/or actual voters, supplemented by other means if necessary (i.e. Driver’s licenses) and drawn at random. 

c. Each district court allows certain exemptions (i.e. one who has custody of children under 10, aged and infirmed people, etc.)

d. Summons includes an information form which is sent by the government to the prospective juror for the juror to fill out.

e. A party is allowed to challenge the array of jurors on a constitutional or statutory basis. This challenge must be carried out before the jury is actually selected or within a reasonable time after discovering the error in the array.

 

1. State
Analogous to Federal Method

Computer system with a jury information form

 

A. The Order of Events in a Jury Trial
A. Trial Setting and Final Pretrial Conference

B. Motions on the eve of trial

C. Voir Dire Examination of Jurors

D. Challenges to potential jurors (“Jury Selection”)

E. Opening Statements

F. Invoking “the Rule” (Sequestering Witnesses)

G. The right to open and close

H. P’s Evidence

I. Motion for judgment as a matter of law or “directed verdict”

J. D’s Evidence

K. Rebuttal and Surrebuttal evidence

L. Motion for judgment as a matter of law or “directed verdict” at the close of the evidence

M. The charge conference: Requests and Rulings

N. The court’s charge and submission of the case to the jury

O. Jury Argument (or “Summation”)

P. Objections to the charge

Q. Jury deliberations; Further charges or questions; Verdict

R. Post-trial motions and judgment

B. Jury Selection
 

1. Voir Dire Examination

 

a. Purpose
i. To get discovery from the jurors of their qualifications and disqualifications

ii. Also want info for peremptory challenges

 

a. Actual Uses 

i. Communicate with the jury - personalizing the client: introduce the client, tell a little about him, make him stand and face the jury

 

i. Actual commitments to follow the law - theory: after giving a commitment the juror would likely follow it

 

i. Prepare the jury to accept your proof - some facts of the case are given

 

i. If a lot of evidence: say try to get all facts out expeditiously - If little evidence: say not the number of witnesses that count]

 

i. Define legal terms—in ways that are favorable to your side

· Usually simplify and explain favorable law in a way that makes it even more favorable
· Limit the effect of unfavorable law: usually make the law seem more complex or more difficult to satisfy
 

i. Inoculate the jury—give them the bad acts and deal with them upfront

· Introduce to jury to see whether it would bring out their prejudice; better now than during the trial; giving negative facts to alleviate its impact
 

i. Build rapport with jury

 

i. Stealing the adversary’s thunder: state what opponent would like do and oppose it

 

i. Guiding the conduct of jurors in deliberations—nominating a juror to be the foreperson; influencing the jury procedure

 

i. Some attempt to get inadmissible evidence in (this is where the problems with abuse come in)

 

a. Note the problem of abusing the voir dire examination

 

a. Methods

 

i. Federal
· The judge may allow attorneys to do voir dire.
· Judge may do it himself. In this case, he must entertain questions suggested by the attorneys and he has a duty to fairly interrogate jurors to discover probable biases.
· The judge may do some questioning and leave other questioning for the lawyers.
 

i. State
· The judge reads a formula from the specified rules.
· Attorneys are given a reasonable amount of time to ask questions relevant to jury selection.
· In Texas, the method has to include questions asked by the attorneys.
 

1. Challenges
 

a. For Cause – unlimited number

i. A juror may be disqualified for cause (i.e. ineligible, bias and prejudice, pecuniary interest, etc.)

a. They aren’t citizens or can’t read and write

ii. The ultimate question is whether the putative bias or prejudice will unfairly affect the juror’s decision or whether he is capable of deciding the case from the law and evidence.
iii. The judge rules on challenges for cause. 

 

a. Peremptory – challenges performed without assigning a reason

i. You simply remove a certain number of people because they are likely to be unfavorable to you

ii. 3 for each side in Fed Civil Case; done by striking a line through the name on the list

iii. These challenges are done because the juror is unlikely to be favorable to your client.

 

1. The Batson-Edmonson Problem
 

a. Racially motivated peremptories are prohibited, even in civil cases.

 

a. The prohibition extends to gender, age, etc.

 

a. Paradox: These challenges are made by instinct, a “feeling” or gross characteristics, so they always are done by stereotyping. Even so, we don’t want this done on the basis of race or gender.

 

a. Procedure to assert that a peremptory challenge is biased.

i. Challenge raised by prima facie showing (i.e. statistical data showing that the challenges are biased)

a. You make a statement into the record stating that opposing counsel has struck three jurors, each of whom were, for example, Asian-American.

ii. Opponent then rebuts inference by citing a credible neutral explanation

iii. Judges determine whether neutral explanation is real or pretextual.

 

A. Opening Statements
In an opening statement, the attorney frames the case, previews the evidence and states what witnesses will testify to.

 

A. “The Rule”
1. Either party can invoke the rule.

2. When the rule is invoked, witnesses other than the parties are required to remain outside the courtroom and may not talk to anyone except the attorneys.

3. In order to invoke the rule, the attorney just tells the judge prior to the presentation of evidence/testimony that the P or D invokes the rule. 

 

A. Evidence
 

1. The party who has the burden of proof typically opens and closes the evidence (and the argument, for that matter).

 

1. Rules of Evidence
a. Basic Rule: 

i. Logically relevant information is admissible.

ii. If the evidence has any tendency to make a fact at issue more likely or less likely than it would be without the evidence, then it is logically relevant, and therefore admissible.

1. Liberal Rule

 

a. Exclusionary Principles
 

i. Relevance Balancing Test
The logical relevance of the evidence must not be “substantially outweighed” by prejudice, confusion, etc.  If so, the evidence is excluded.

 

· Settlement or compromise offers, subsequent repairs, insurance, bad character, withdrawn guilty plea, etc. are usually excluded.
· These are usually excluded because they have a tangential tendency to show ∆ is more likely liable; the jury may misuse the information.
 

i. Hearsay
Hearsay is a statement made by someone other than the one testifying offered in evidence to prove the truth of the matter asserted.  The reason why hearsay is typically excluded is that the person who originally made the statement cannot be cross-examined.

Basically, you can’t repeat someone else’s versions of the facts in court.

 

· Exceptions
1. If the statement in itself is an important fact rather than asserting the truth of a fact, then its repetition is not hearsay. (i.e. a person witnessing the oral offer and acceptance of a contract)

2. Excited utterances

3. Business records

4. Public records

5. Contains activities of the agency

6. Matters observed pursuant to duty

7. Factual findings in an investigation carried out as a matter of law

 

i. Information not based on Personal Knowledge 
· Most matters of fact contain some opinion, so this is a question of degree.
· Expert witness qualified as such may give opinion and is not similarly bound by the personal knowledge rule.
 

i. Unauthenticated Documents or Objects Excluded
“The Record” – contains admitted and excluded evidence 

Procedure for entering ("proving up") tangible evidence

· Mark the document/object with an exhibit number
· Identify it
· Lay the predicate – does this truly and accurately portray…
· Show opposing counsel
· Get approval from judge to enter it as evidence
· Publish to the jury
· By showing it to the jury on an easel or by passing it to the jury
Evidence can be considered admitted even if it wasn’t technically “offered” into evidence if the circumstances indicate that the trial court indicate it was introduced into evidence.

 

i. Privilege – stronger than the other evidence rules; it prevents disclosure

 

a. Method of Examination and Enforcement of Rules
 

i. Direct Examination – cannot use leading questions

· A leading question suggests the answer

· The attorney can’t testify.  The witness must testify.

· “It was raining cats and dogs outside, wasn’t it?” is a leading question.

 

i. Answers must be responsive

 

i. Enforcement or rules of court are by objection

· Admitted evidence not objected to becomes part of the evidence whether it follow rules or not
 

i. Additional enforcement

· Request instruction for the jury to disregard
i. More effective than one would think.
· Move for Mistrial
· Contempt - extremely rare
· Appeal – it is limited by concepts of harmless error, cured error and preservation
 

a. Cross Examination and Impeachment

 

i. Broader scope than direct examination.

ii. Leading questions are allowed and conventional wisdom is that all questions asked should be leading.

 

i. Wider admissibility

· In order to impeach, attorney can talk about felony convictions, biases, psychological condition, prior inconsistent claims, etc.
 

a. Jurisdictional variations exist; there are very similar rules between the federal and state rules.  There are also tremendous judgment calls.

 

a. It is a judgment call for the judge as to whether the value of the evidence was substantially outweighed by the prejudice that could have been created.

 

A. Argument of Counsel (Closing Jury Arguments)
1. Functions

i. Draw conclusions

ii. Apply law to facts

iii. Value-laden standards

2. Prohibited Subjects

a. Distortion of Law

b. Facts outside the record – can draw inferences and attack credibility but cannot introduce new facts that are not part of the evidence

c. Appeals to passion or prejudice

d. Ad Hominen – attacking opposing counsel

3. Organization

a. ∏ opens and thanks the jury and praises system, discusses legal terms, discusses special interrogatories 

A. Four steps in discussing special interrogatories

A. Reads question, translates question, martials evidence and draws inferences, answers question for jury), and ends with a short unemotional argument.

b. ∆ answers 2 or 3 arguments made by ∏, and does the same thing done by ∏ but might end with an emotional argument.

c. ∏ answers 2 or 3 arguments of ∆, discusses special interrogatories in summary fashion and ends with an emotional argument.

B. Verdict and Instructions

1. Form of Verdict

a. General Verdict, Special Interrogatories or a combination

i. General Verdict - one long question, jury given every principle of law needed, determines who wins and how much.

ii. Special Verdict - Questions regarding ultimate elements of the case.

A. Who was negligent? Was there proximate cause?

b. Federal: The judge has discretion as to which form to use.

c. Texas: Special interrogatories almost exclusively

2. The Jury Charge

a. Federal

i. Jury is instructed orally before and/or after argument. 

ii. The judge can comment but not without a limit.

b. Texas

i. The jury instructions must be written and then read to the jury before argument.

A. Then the argument is held and the jury takes the charge with it to the deliberation room.

3. Objections to the Charge

Before the jury retires for deliberation, any issue with regard to the charge must be objected to. Any issue or instruction not objected to cannot be raised as an error on appeal.

 

I. TRIAL BEFORE COURT

 

A. There is no jury selection, instructions or verdict.

 

A. To appeal on factual grounds, you must get the trial judge to do fact finding and make conclusions.

B. Usually simpler, procedurally

 

 

I. POST-TRIAL MOTIONS AND TAKING CASE FROM 

JURY

 

A. Motion for Judgment as a Matter of Law
 

1. Motion made during trial (directed verdict) or after trial (judgment notwithstanding the verdict)
 

1. Standard: A court should render judgment as a matter of law when a party has been fully heard on an issue and there is no legally sufficient basis for a reasonable jury to find for the non-movant on that issue.

A mechanical standard

The judge has no discretion; a party is either entitled or not.
 

a. During Trial (formerly “directed” or “instructed” verdict)
i. The motion is made when the opponent rests or closes or all parties rest or close.

ii. This is a prerequisite to renewing the JMOL after loss of verdict with jury or for appeal.

 

a. Renewal After Loss of Verdict with Jury (formerly called judgment notwithstanding the verdict)
a. Standard and motion is the same
b. In order to move for judgment as a mater of law after trial, a party must have made a motion during trial
 

1. The purpose is to give judgment to the party that should win.

 

 

A. Motion for New Trial
 

1. The judge has a lot of discretion in granting a motion for new trial.

1. The purpose is to correct the miscarriage of justice from trial errors, etc.

a. Factual findings are against the "great weight of the evidence." In this case the judge needs to say that the evidence deeply and greatly goes against the verdict.

1. This is true even if judgment as a matter of law is not appropriate.

2. This differs from JMOL because the judge here is able to “weigh” the evidence, where that was strictly forbidden in JMOL.

b. Legal or procedural errors

c. Inadequate or excessive damages (for excessive damages, judge grants a remittitur)

d. Newly discovered evidence – rarely granted; It must be shown that the evidence was not attainable with due diligence and that it is a major piece of evidence that probably would change the outcome

e. Mistake (trial errors)

f. Misconduct (by the jury or a party)

g. The grounds for judgment for a new trial is open-ended; these are just a few examples.

 

1. Review on Appeal is whether or not the judge abused his discretion of granting a new trial. Judge can almost always grant the motion and the motion upheld.

 

A. Correction of Judgment Procured by Fraud, Mistake, Etc.
Done in three different ways, depending on when the motion was made.

1. Remedies

 

a. New Trial – the motion must be entered within 10 days of judgment

b. Rule 60 Motion  – must be entered within a year of judgment

i. 60(a) – clerical mistakes, judge may correct this at anytime.

a. For example, the judge rendered judgment for a million dollars instead of ten dollars.

ii. 60(b) – Relief from Final Judgment

· Mistake or excusable neglect
· Fraud or misconduct
a. Does not include a witness that testified in a fraudulent manner
· Newly discovered evidence (not discoverable with due diligence and will change the result)
· One year statute of limitations
· Satisfaction, release, void (lack of jurisdiction), “other” causes
c.  Common Law Independent Action – may be entered after a year


The standard is more stringent.


Have to show extrinsic fraud (misconduct) to prevail.

 

I. APPEAL

 

A. Appealable Orders
 

1. Basic Rule: Only final judgments, final as to every party, every claim and every requested ground of relief, are appealable.

1. If there is anything left to be decided, the case is not appeealable.
 

1. Decisions about the law can only be reversed when:

a. Appellant shows that the error was harmful and effected the outcome

b. The error must be preserved; it must be preserved by objection and on the record.

c. The error must not have been cured during the trial. If the judge sustains an objection and orders the jury to ignore the statement, then the error is cured.

d. The error must be outside the judge’s discretion. There is a great amount of discretion for the trial judge. Only if the judge abuses his discretion will the appellate court reverse.

 

1. Factual decisions:

i. Clearly erroneous: Only happens when there is only one reasonable, permissible inference on the facts at hand and the judge/jury still went the other way. 

1. There is a deference to the trial judge’s decision because he is most able to determine which facts are true, having heard the evidence himself.

 

1. Appealable Non-Final Judgments or Escape Valves
 

a. Certain Interlocutory Orders Appealable by Statute (i.e. injunctions) – 1292(a) 

a. Injunctions are therefore appealable, even if they are temporary

b. Certain types of rulings have such effect during the pendency of the case that they ought to be appealable now.

a. Most important category is denials or grants of injunctions

b. Because you need a temporary injunction to prevent something bad from happening to your client.
 

a. Discretionary appeals (“appeal by certification”)

i. Where district court says that there is a novel questions upon which there is a substantial ground for a difference of opinion and the decision of the matter would advance the termination of the litigation.

ii. The trial judge certifies the partial judgment, and the appellate court must agree.

 

a. Making the non-final judgment into a final judgment (Rule 54(b)) – court enters a final judgment on one of multiple claims, by express findings and directions.

a. The final order must be one that disposes of the claim.

b. If it was a discovery order, it can’t be dealt with by 54(b)

c. If there is a denied summary judgment, not under 54(b) because no way to make it into a final judgment
 

a. Mandamus – appellate court hears matter if an appeal would not be an adequate remedy (i.e. discovery order).

a. An equitable remedy 

b. A writ that orders a civil servant to do his or her duty

a. The public servant who allegedly isn’t performing his or her duty is the trial judge, and the court of appeals has the authority to ordre the trial judge to do his duty.

c. Not any of the other things, it’s a situation in which the facts are clear and the law is relatively clear, and the court of appeals decides to hear the matter and grant relief

d. Technically this isn’t an appeal, it’s an original proceeding in the court of appeals, but this is a technical difference.
e. Good for discovery and evidentiary rulings

 

A. Appellate Procedure (Federal)
 

1. Notice of Appeal – the notice must be filed within 30 days but court may give additional 30 days upon good cause shown

1. A one sentence document, but it is absolutely jurisdictional

2. Cost Bond - $500 or depends on the court

1. A bond for the cost of the appeal

3. Stay; Supersedeas (To stop execution upon the judgment)

a. The appeal does not stop judgment from being enforced unless a supersedeas bond is posted.

b. If ∆, the supersedeas bond is the amount of the judgment plus costs

4. Request record of trial or proceedings from the court reporter and the clerk

5. Brief Requirements

1. How long the brief has to be, what color the cover must be, etc.

6. Docket Fees

7. Time Limits – depends on other time limits so be aware

 

A. Jurisdiction
 

1. Courts of Appeal
a. It has jurisdiction over appealable orders of district courts within their circuits, unless the appeal is direct to the Supreme Court.

b. Administrative Agency Appeals

 

1. Supreme Court
It has appellate jurisdiction over:

a. Cases it has original jurisdiction such as cases between states (it has trial court, original jurisdiction).

 

a. Courts of Appeal and State Courts of last resort

i. Certiorari 

The purpose of certiorari is to deal with systemic problems of federal issue of national importance, solve problems of federal interests.

i. Other Kinds of Review (rare)

ii. Certiorari is primarily used to solve problems of federal interest

 

I. RES JUDICATA AND COLLATERAL 

ESTOPPEL

Arise primarily in complex litigation

Should know what the doctrines are about and what the elements are 

A. Res Judicata (Merger & Bar; Claim Preclusion)
In order to plead Res Judicata to preclude a claim, the following three elements must be met:

1. Previous final judgment

2. The judgment must be covering the same facts, same claim, or same transaction.

1. This varies from jurisdiction to jurisdiction.

2. The breadth of preclusion depends on whether it uses the same facts or same claim doctrine or uses the diligence rule

1. Diligence Rule: The previous judgment must concern a claim that through the exercise of procedural diligence should have been asserted (a closely related claim).

3. The judgment must be between the same parties, their privies, or their predecessors.

1. Example: You think you are owed more money than the judgment awarded. You file a claim. The other side will assert a res judicata defense.

 

A. Collateral Estoppel (Issue Preclusion)
Like Res Judicata as to a particular fact.

In order to plead Collateral Estoppel, the following elements must be met:

1. Previous final judgment

2. The judgment is between the same parties, their privies, or their predecessors BUT some cases require only that the party to be bound be the same (issue of mutuality)

3. The judgment involves an adjudication of an issue in the prior suit which is also an issue in the present suit.

4. The issue must be material to both judgments

1. The issue was necessary to decide the previous case AND this case.
5. Example: Promissory note decides payment 1 and provides for payment 2. D defaults on first payments and P sues on 1st payment. D claims lack of consideration.  The P wins.  Then the P sues for 2nd payment.  D claims lack of consideration.  P pleads collateral estoppel (that fact has already been decided).

1. Collateral Estoppel would apply.

 

I. COLLECTION AND ENFORCEMENT OF 

JUDGMENTS

 

A. Satisfying Judgments with Property
In doing this, the federal courts adopt the rules of the state where the district court is located.

 

1. Execution (Seizure and Sale of Goods)
a. Upon obtaining a final judgment, the ∏ has court issue a Writ of Execution. (In Texas, the clerk issues the writ)

1. It is an order to the sheriff to question the D about his property and seize his property.

b. Procedure

i. Sheriff advertises (question ∆ about his assets)

ii. Then seizes the property and sells at an advertised sale

c. Limits (to protect ∆)

i. The value of the property must bear reasonable relation to the judgment if there are multiple pieces of property.

1. If it’s real property, the sheriff is supposed to subdivide it.

ii. If debtor/∆ specifies property, the sheriff must honor the designation.

d. Exemptions from execution
i. Texas

· Extensive in Texas

· Homestead Exemption – applies to both home and business property; automobile; furnishings; etc.
 

1. Post-Judgment Garnishment 
a. This can be used if ∆ does not have assets to satisfy the judgment but a third party owes ∆.

1. Technically a lawsuit to the third party and is a separately numbered case

2. The D must be given notice and an opportunity to appear, though technically the D is the third party

b. Taking the judgment debtor’s wages to secure payment of the judgment. (up to 25% of the earnings)

c. Serve the third party with a petition in an independent action.

d. In Texas, wages cannot be used.  (Ex. Child support)

 

1. Liens
a. By abstracting the judgment and filing it of record in the county (could file in all counties were ∆’s real property may exist), can make judgment a lien on reality. It increases the chances of collection.

b. Effect of Lien – it places encumbrance on ∆’s real estate and increases the chances of collection.

1. Purchasers take subject to the judgment debt

2. A homestead is exempt for this for six months, but it works so that people normally can’t sell their house without paying the judgment.

 

1. Turnover – allows broad use of court’s equitable powers

a. Must show that there is no adequate remedy or manner to collect i.e. property is in a foreign jurisdiction; afraid that ∆ may get rid of property prior to enforcement

1. Have to show that the property isn’t readily executable.

2. Can use every discovery method.

b. Texas statute provides that if a judgment debtor owns property, including present or future rights to property that 

i. cannot readily be attached or levied upon by ordinary legal process and 

ii. is not exempt from attachment, execution, or seizure for the satisfaction of liabilities and 

iii. the judgment creditor is entitled to aid from a court of appropriate jurisdiction through injunction or the means to reach property to obtain satisfaction on the judgment.

 

1. Receivership – court appoints an entity to collect the assets of the judgment debtor.

a. Discretionary

b. A receiver may be appointed in proceedings in aid of execution when an execution has been returned unsatisfied, or when the judgment debtor refuses to apply his property in satisfaction of the judgment

 

1. Discovery in Aid and Enforcement

a. Discovery devices are used to find out the extent of a debtor’s assets

 

1. Contempt and Arrest

a. Civil Contempt – seeks to compel or coerce compliance with orders of the court in the future

b. Criminal Contempt

i. Direct: committed in the presence of the judge

ii. Indirect: no observed by the judge

· Charge requires due process and proper notice to each D
· Doesn’t happen very often
2. Interstate Enforcement

 

 

1. Other Equitable Remedies

1. Specific Performance is available when the performance required by a contract is so unique that damages will not provide an adequate remedy, so that equity is justified in intervening to order the performance.

2. Equitable Restitution – “restoration” of something to p

a. Replevin – recovery of a chattel

b. General Assumpsit – restoration of money paid by mistake

3. Constructive Trusts – creates a lien on property that has been wrongfully taken from the p where the holder of the property is not responsible for damages. p can follow the prop.

4. Resulting Trusts, Equitable Lien, Accountings, Back-Pay, Subrogation, Rescission, Reformation, Institutional Reform

 

A. Discovering Assets
1. Records

2. Use of discovery methods

 

A. Provisional (Pre-Judgment) Remedies
These are seizure related remedies that are done at the beginning of the case for fear that the ∆ may become uncollectible at the end.

 

1. Types of Remedies
a. Attachment – preliminary legal seizure of property to force compliance with a decision which may be obtained in a pending suit

1. Appropriate when the debtor is on the edge of insolvency and is frittering all of his assets away.

b. Pre-Judgment Garnishment – subcategory of attachment but property/assets are in hands of a third party; incentive to settle

1. Can be done ex parte without a hearing and before there is a judgment

2. You are essentially filing suit against your debtor’s debtor

c. Lis Pendens – notice of suit pending goes on property; property must be the subject of the suit

1. Essentially a notice to everyone that this property is the subject of a dispute 

d. TRO 

i. Short-term basis of restraining activity until the court decides whether to issue a preliminary injunction; ordinarily after “ex parte appearance”

ii. Process: papers (petition/complaint, TRO itself, restraining order bond, filing fee), greasing the skids (need the district judge, clerk, and the county sheriff), prepare the papers (including hard, specific facts, hearing

iii. The TRO must state why the order was granted without notice, must specifically state why the injury is irreparable, must define the injury in specific factual terms, and must specifically set out the acts being enjoined 

e. Temporary/preliminary Injunction – to restrain activity on a temporary basis until the court can make a final decision

i. Irreparable harm to P

ii. Balanced by harm to D

iii. Tempered by the probability of success of p on merits

iv. Including the public interest.

· Posner’s rule: Grant Injunction if Probability of success*Hp>(1-P)*HD
 

1. Fuentes v. Shevin
A state-action seizure of property is unconstitutional (even to protect a property right or creditor’s interests) unless there is notice and opportunity for a prior adversary hearing (bond and prompt post-seizure hearing is not enough).

The reasoning is that the creditor has no protectable property interest even if the creditor has a security interest

 

1. Subsequent Cases
 

a. Mitchell v. WT (Sort of overruled Fuentes)

Seizure is constitutional if:

i. based on sworn testimony before neutral officer; and

ii. prompt, post-seizure hearing opportunity is provided

 

a. Conn v. Doerr

If the above safeguards are absent, Fuentes applies.

 

1. Texas Sequestration Statute
a. Sworn application showing entitlement to the property and need for the prejudgment remedy.

b. Must show probable injury

c. You must show that you actually own it and have a right to possession now and you’ll be injured in your enjoyment of the property or that you won’t be able to collect your debt at the end.

d. Replevy bond - ∆ can get property back

e. 10 day hearing upon demand

f. Remedies for wrongful sequestration

 

Damages, Injunctions, attorney's fees, declaratory judgment, etc...

ADR - negotiations, settlement agreements, effects of settlements, arbitration, remediation, etc.

 

I. OTHER TOPICS

 

A. Attorney’s Fees, Interest and Costs

1. Unless the claim provides for it there is no right to attorney’s fees unless awarded as a sanction during discovery.

2. In Texas if you prevail in a K claim you may recover attorney’s fees.

3. Under a Civil Rights Claim a person may recover “reasonable” attorney’s fees.

4. Consider: result, amount of time spent, amount of damages awarded.

5. Lodestar equation: hours*reasonable fee=reasonable cost

 

A. Damages

1. Compensatory – actual damages, which MUST BE PROVED

a. Economic damages must be made with “reasonable certainty” but not necessarily mathematical precision

b. Elements: Condition before, condition after, cost, reasonableness, necessity, time, and place.

c. If you don’t establish all the elements, a judgment as a matter of law will be entered against you.

2. Punitive – Recoverable on proof of gross negligence

 

A. Declaratory Judgments

1. Statutory – Necessary to obtain a court adjudication of your rights prior to making a claim. (common in insurance claims)

B.  Injunctions

1. Balance of the equities

2. Injunctions are only to be granted if the P’s probability of succeeding on the merits multiplied by the harm to the P (if the injunction is denied)  is greater than the D’s probability of succeeding on the merits multiplied y the harm to the D if the injunction is wrongly granted

A. (P)(Hp)>(1-P)(Hd) (then grant injunction)

 

I. LAWYERING 101

 

A. Time Usage - biggest issue you can control

1. Billable records

a. recognize that some clients are more anal about billing; don’t take on clients that demand too much, e.g., 6 minute increments or billing codes for everything

b. find a billing system that is convenient and easy to use

2. Administrative issues

a. personnel issues

b. informational meetings, etc.

3. Personal life - Reserve time for this

4. Short term deadlines

a. both secretary and lawyer; double entry tickler system.  2 people must make mistakes for this system to fail

5. Long term deadlines - Perpetual calendar

6. Wipeouts (flexible, but rigorous too)

a. no matter how good you are at keeping effective time records, there are occasions when something spoils your plans; must be flexible in filling the time

B. Adversary System

1. Opposing attorneys can be difficult - “Rambo” lawyer

a. Slow down; explain difficulty to client

2. Judges can also be difficult

3. Rules are often wasteful of time

C. People on Your Side

1. Clients - Morals, Intellect, Popular knowledge, Attitude towards you

2. Co-counsel

3. Employers - Saying no

D. Business Management

1. Factors: business plan, financing, personnel, equipment/inventory, style of office, accounting, systems, government/employer, changes in technology 

 

I. ALTERNATIVE METHODS OF DISPUTE RESOLUTION (AMD)

 

A. Cases go to trial when parties grossly overestimate or underestimate their positions.

B. Our system favors settlements because of the vast number of lawsuits that are brought.

C. Arbitration – a contractual proceeding by which the parties submit their dispute to a 3rd party decision maker (often one with special expertise in the subject matter of the dispute). Usually Binding

1. Arguments for:

a. Saves time and energy

b. Timing

c. Privacy

d. Evidence and Expertise

e. Cost and Reliability

f. Enlarged pie – Arbiter is not bound by law so they can increases damages

2. Arguments against Arbitration and for Litigation:

a. ADR is the “civil analogue of plea bargaining.”

b. Traditional, familiar

c. Jury? Selection?

d. Concern Regarding Bias?

e. Bigger damages?

f. Precedent Base

A. ADR doesn’t create a precedent base upon which subsequent decisions can rely

g. Costs can shift to the D

h. Accuracy

A. He is concerned that the results wont be accurate.

i. Relative Satisfaction

A. Perhaps the parties won’t be satisfied with the outcome

3. Binding Arbitration – Each party appoints an arbiter and those arbiters then appoint a 3rd arbiter, the “swingman.” The swingman acts as the real arbiter.

4. A suit to confirm judgment takes place when the parties take the result of the arbitration to the court in exchange for a judgment.

D. Mediation

1. A judge can order mediation at any time, but typically ordered prior to trial.

2. Involves a 3rd party who acts as a facilitator rather than as a judge or arbiter, in an effort to assist the parties in reaching a voluntary resolution.

3. Client must be present and speak for himself

4. The mediator caucuses. He plays down your case in confidentiality. Then he goes to the other side and does the same.

E. Court-Annexed Arbitration

1. the amount in controversy is less than $150, the parties must go to arbitration.

2. Present case based on hearsay

3. If a party decides to go after trial and gets less than he was given in arbitration, he must pay the court costs.

4. Advisory opinion is not admissible in trial

F. Traditional Negotiation – Compromise

1. Methods:  Two Alternatives to Negotiation 

a. Firm, fair, offer

A. Which isn’t really negotiation. It is simply an offer which the offeree can either accept or reject.

B. Pragmatically available in only limited circumstances

b. The Negotiation Method

A. Unreasonable 1st offer

B. Conceal settlement point

C. Make the other party present the first reasonable offer

D. Pretend your position is reasonable

c. Tactics for Implementing Method or Closing the Gap

A. Argue the Merits

B. Blame the client

A. “I’d love to agree with you but my client is so stubborn!”

d. Reverse Psychology

A. Make the opposing counsel think you don’t want the outcome you really want

e. Control the Agenda

f. Drafter

A. You want to be the drafstman

g. Bargaining Chip

A. Take a position that you don’t really need to insist on so that you can give it up and appear to be compromising
h. Time

i. Collateral Consequences

A. Some opponents file grievance which require huge amounts of time even if not meritorious
j. Whipsaw (make 2 parties bargain against each other) 

k. Bidding war between joint tortfeasors.

l. Focal Point

A. Split the difference

m. Clubbiness

A. “You’re too good of a lawyer for this client.”

n. Physicality

A. Negotiate on your home turf and outnumber the other side

o. Mediator

A. A mediator cuts through all of this stuff!

p. Feigned Emotion

A. Because mediation is a rational cooperative process, emotion and irrationality cut against it, but they are tactics.
G. Private Judging

1. Some states have “rent-a-judge” statutes, which enable the parties to hire a judge for their particular dispute, who then presides over a traditional trial. The parties gain flexibility in the timing of the trial.

H. Neutral Expert Fact Finding

1. The parties or the court may hire an expert to conduct an investigation of the matter in dispute. Investigation can be used as a tool in settlement. May be admissible in trial.

I. Mini-Trial

1. Parties set time limits upon their presentations, receive suggestions from a neutral advisor and attempt to settle

2. Complex litigation involving complex law and facts

J. Summary Jury Trials

1. Variant on the mini-trial using advisory juries

2. Law is clear but the facts are not

3. Result can be involuntarily imposed

K. Screening Panels – presentation before a panel or administrative agency

L. Settlement Conference – Pretrial conference ordered by the judge.

M. Releases

1. Who? Whom? What? Who releases whom from what?

2. Mutual: both parties agree that the matter is released. P is released as well so that counterclaims can’t be brought later.

a. General Release – releases every claim that existed whether or not you knew about it.

b. Specific Release – releases a specific claim

c. Unilateral Release – releases only the D

3. The release must be specific so that all parties are named and all claims are released.

4. Circular Indemnity is used to protect the D. If the D is sued by a 3rd party, he can sue the p based on the contractual agreement.

5. Release by a minor may be nullified.

a. File a friendly suit so that the court will approve the settlement. They will set up a trust for the minor so that the parents cannot take advantage of the minor.

6. Warranties

a. To prevent the release from being set aside due to fraud, include a warranty where the p admits he agreed on the release without consideration of any influence on the part of the D.

7. Keep ‘em Honest – DO NOT RELY on information from the other party.

 

Note: The plaintiff is not required to have minimum contacts with the forum; by filing suit the plaintiff consents to jurisdiction over her.

f. STATE LAW QUESTION: Does the jurisdiction comply with the state’s long-arm statute?

i. The jurisdiction must be consistent with the forum state’s long arm statutes (which can be laundry list, go to the limits of due process, or be a hybrid).

SANCTIONS:
To Avoid Rule 11 Violations:

· Write a demand letter to the opponent, which should invite a response 

· This is a malpractice preventive

· Keeps you from suing the wrong party

· Thoroughly cross-examine the client and seek to verify the information thus given

· The client in some respects is an adversary

· Employ an expert whose credentials have been examined

· Another lawyer who has filed this type of claim

· A fact expert, like a doctor in a malpractice claim

· Undertake at least minimal legal research

· Because those are the clearest rule 11 violations

· Attorney should promptly undertake discovery and react to information revealing the inaccuracy of any allegations or denials

Types of Jurisdiction:

Tag Jurisdiction:

Service inside the forum state creates jurisdiction except in cases of subpoena before the court or fraud.
Consent Jurisdiction

Contract Jurisdiction

Nationwide Federal Service

Forum litigation clauses:

Generally upheld in an exceptionally wide range of circumstances. Clauses need not be negotiated. Exceptions are fraud or requiring litigation in a forum chosen specifically to disadvantage one party.

Challenging Personal Jurisdiction:

1) Default followed by Collateral Attack (Wyman v. Newhouse) (don’t appear; attack jurisdiction when action on judgment is filed)
2) Move to dismiss
a. If properly made it doesn’t subject the defendant to the power of the court

b. Some courts require this to be the first thing filed, and this is special appearance

3) Can’t do both

Service of Process:
1) Must comply with the governing rule

2) The governing rule must comply with due process (must be reasonably calculated to alert the defendant to the fact of suit and allow response).
Can serve process on a person in a federal court in four ways (based on Federal Rule 4(e)(1):

1) Delivering a copy of the summons and of the complaint to the individual personally 

2) By leaving copies at the individual’s dwelling house or usual place of abode with some person of suitable age and discretion then residing therein

3) By delivering a copy of the summons and of the complaint to an agent authorized by appointment or by law to receive service of process

4) (not specified in the rule) By methods which comply with state law
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