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Incorporation
1. Frankfurter & Harlan were proponents of what approach to the bill of rights applying to the states?

They favored the “fundamental fairness” approach – rights in the bill of rights apply to the states because applying those rights is necessary to fundamental fairness.
2. What was Justice Black’s view?

Black was a total incorporationist; he didn’t think there was any need for fundamental fairness, the 14th amendment applied ALL guarantees to the states.
3. What was the middle ground between the Harlan/Black viewpoints?

Selective incorporation.
4. When does the court tend to fall back on the fundamental fairness approach?

The court uses fundamental fairness when there is a “gap” in the bill of rights, e.g. the right to wear civil clothes at trial.
5. Prior to the incorporation of the exclusionary rule, what was the so-called “Silver platter rule?”

Because the exclusionary rule applied to the feds but not the states, if the feds obtained evidence that would be excluded and not used at trial, they could hand over that evidence “on a silver platter” to the states, who COULD use the evidence to prosecute.
Retroactivity:

1. Why could retroactivity not be applied in the post 60’s the same way it was in the old days?

In the 60’s there was a “wholesale incorporation of the bill of rights” so if all of these new rights being created were applied retroactively, the jail house doors would have to be thrown open.
2. Linkletter held that the court would not apply newly found rights to what kind of state convictions?

New found rights cannot be applied to “final” state convictions.
3. What is considered a “final” state conviction?

Final means that there is no longer a right of appeal to the US Sup Ct for certiorari. If the new rule comes down at 29 days, you get the benefit, there’s still a day left for file cert, but if it comes down at 31 days, you can’t file cert so no new rule benefit.
4. What are the 3 prongs of the Linkletter test for retroactivity?

1. Purpose of the new rule – accuracy in fact finding is very important, if it increases with the new rule, more likely to be retroactive. 2. Effect on the administration of justice; how many cases will have to be re-heard 3. Reliance by the police on the old rule
5. What was unusual about the US v Johnson case that suggested things were changing re: Retroactivity rulings?

A case was made retroactive to non-final cases pending on appeal.
6. In 1989 the Teague case overruled the Linkletter 3 prong test, and set a new standard. That standard was that a new ruling applies to cases pending on ________ but not on _______ ________.

A new ruling applies to cases pending on direct appeal, but not on collateral attack.
7. What is the Teague 2 prong test for retroactivity?

(1) Is there a new ruling? (2) Do either of the two exceptions apply that would make it NOT retroactive?
8. For purposes of Teague, what is a “new ruling?”

A new ruling is one that is not dictated, compelled or encompassed by prior rulings.
9. What are the two exceptions to Teague (i.e. when will a new ruling not be retroactive)?

(1) Substantive – the conduct is beyond the states’ ability to criminalize (2) Procedural – but watershed procedural rules are rare
10. What was Rosenberg’s commentary about the procedural exception?

Not really an exception at all, there aren’t any components of basic due process yet to be discovered.
11. Butler v McKellar in 1990 added something else to the definition of a “new rule” – what was it?
Any claim in which reasonable judges may differ.
New Federalism in Criminal Procedure:

1. What were state courts doing with their constitutions that gave the US Sup Ct cause for concern?
They were reading provisions of their constitutions with the exact same wording as the federal constitution to have much broader rights than the federal courts were finding.
2. When Marshall and Brennan dissented in certain cases, they often encouraged lawyers to object on what basis?

They encouraged lawyers to object on state constitution/law grounds, because the federal constitution is just a floor, and they can always find more rights under state constitutions.
3. What is the “adequate and independent state ground” doctrine?

If a case is decided solely on the basis of state law, the US Sup Ct can’t hear it because they can only answer federal questions.
4. When the court got tired of having state constitutions used to block them from hearing cases, they adopted the “plain statement rule.” What does it say?

Unless the case has a clear and plain statement that it is being decided solely on state law grounds, and it appears that it is being decided on federal law (e.g. it cites federal cases)  the US Sup Ct court will hear it.
5. What’s the greater point here about what you should argue when you practice?
When you practice, always argue your case on state law grounds you’ll probably have more rights.
The Right to Counsel
1. What does “indigent” mean in the “getting a lawyer” sense of the term?

It means you can’t afford to hire your own attorney.
2. How have recoupment statutes (defendant pays back state for his defense) fared?
Typically not very well, though a carefully worded one might survive.
3. Betts v Brady, ultimately overruled, held what about the right to counsel for indigent defendants?

Betts v Brady said there was only a right to counsel for indigent defendants in capital cases: rape or murder.
4. Gideon v Wainwright – why does Rosenberg call this the most important case of the Warren era?

Gideon was the case that incorporated the 6th amendment right to counsel and made it apply to the states too.
5. Argersinger v Hamlin struck down a rule that restricted the right to counsel to what type of offenses?
Argersinger struck a rule saying that the right to counsel only existed for offenses that meant more than 6 months in jail.
6. Scott v Illinois refused to extend the Argersinger holding to cases where jail time on conviction was authorized but not imposed, i.e. the defendant got a fine instead. What’s the problem with this holding?
The problem is that the judge has to make a call at the beginning of the case whether jail was an option or not; if so, counsel needs to be appointed. If jail is not an option, no counsel will be needed.
When are you entitled to a lawyer?
1. You only have a right to a lawyer at a _______ stage of a criminal proceeding.
You can only get a lawyer at a “critical stage” of a criminal proceeding.
2. Escobedo was a rare case where the defendant was only under arrest, but his 6th amendment right was held violated; what happened and how is this case “read?”

Escobedo is read very narrowly and it’s the only fray into the pre-indictment stage the court has made as regards the 6th amendment right to counsel.
3. The myth is that if you’re a suspect or under arrest, you have a right to a lawyer; what is really required before you get a lawyer?

Before you can REALLY have a lawyer there must be an “initiation of adversarial proceedings.”
4. Is the type of proceeding important or does it just matter that you’re formally charged?

It only matters that you are formally charged with an offense, it doesn’t matter what the proceeding is.
5. Does the 6thA entitle to you have a lawyer present for a photo spread to ensure fairness?

No, unless there has been an initiation of adversarial judicial proceedings and the photo spread can be considered a “critical stage.”
6. Can a defendant held in isolation in prison without access to a lawyer successfully argue his 6thA right is being violated?

No, just because a lawyer would be helpful or desirable doesn’t mean you automatically get one.
7. During pre-indictment plea-bargaining, if you’re refused access to a lawyer, can you later argue 6thA violation because you had no counsel?

No you can’t, because it was pre-indictment – no initiation of adversarial judicial proceedings.
8. How can the police avoid later 6thA problems with line-ups?

Have the line-up before the defendant is charged.
9. What are the two critical requirements for your 6thA right to kick-in?
Initiation of adversarial judicial proceedings; critical stage of the proceedings.
10. What happens to a statute that is found to violate EP? What about one that violates DP?

A statute that violates DP is thrown out completely, but if it violates EP the state can rehabilitate it.
11. Can a state provide a free transcript (needed for appellate review) to death row inmates only?

No, if the decision is made to provide it for free to one group, it must be provided for free to everyone.
12. Is it constitutional for an appellate court to assign counsel only when, in their opinion, it would be helpful to the defendant or the court?
No.
13. If the defendant’s sanity is in issue, what kind of shrink does the state have to provide the defendant, if any? In what types of cases is this true?
One who is competent, not the best, or one of the defendant’s choosing.
The Right to “Effective” Assistance:

1. Can the waiver of right to counsel be assumed?
No, Johnson v Zerpst says that the judge must admonish the defendant as to his right to counsel.
2. Does the defendant not asking for a lawyer constitute a waiver?

No.
3. Does the judge have to tell the defendant about his right to a lawyer?

Yes, judge must admonish the defendant.
4. If a judge asks a defendant a few questions and finds he knows nothing about the law, hearsay, etc can he force the defendant to take a lawyer?
No, the right to self-representation can’t be overridden. 
5. Does a defendant have the right to conduct her own appeal?

No, the defendant’s autonomy interest in conducting their own appeal is lower than conducting their own trial.
6. If the court appoints standby counsel, does that violate the right to self-representation?

No it doesn’t.
7. If counsel opts not to argue a non-frivolous point, can the defendant insist that the attorney argue it anyway?
No, the attorney can make strategic choices and the defendant can’t force otherwise.
8. What do most courts hold about whether the defendant must be informed of the right to self representation?

The court is not under a duty to inform the defendant that he has a right to SELF represent.
The Right to Counsel of Your Choosing:

1. What must a defendant show in order to substitute counsel?

Good cause.
2. What is the problem with not allowing defense attorneys to collect fees from money forfeited to the government in big drug cases?

Talented defense attorneys will stop taking big drug cases because they can’t be sure they’ll get paid.
3. Why do you need state action to invoke your 6thA right? Give an example of state action.

Because the 6th amendment is applied to the states via the 14th amendment; state action could be a trial.
4. What did legal commentator David Bazelon call the farce and mockery test?

He called it a mockery of the 6th amendment because it was such a low bar.
5. In a felony trial or misdemeanor with possible jail time, is there state action? Is there a 6thA right to counsel?

Yes and yes.
6. In the 1st appeal of right, is there a 6thA right to counsel? Is there state action?

We don’t know if there is state action, but there IS a federal constitutional right to a lawyer.
7. In a discretionary appeal, is there right to counsel? Is there state action?

No right to counsel and no state action.
8. In a state habeas corpus proceeding, if there right to counsel? Or state action?

No and no.
9. What effect does a guilty plea have on the right to appeal any preceding constitutional violations?
If you plead guilty, you waive the right to appeal all prior constitutional violations.
10. What is the 2 part Strickland test for ineffective assistance?

The lawyer must have made a deficient performance, and that performance must prejudice the defendant’s case.
11. The goal of the Strickland test is to ensure that the trial produced a result that is _________?
Reliable.
12. The standard for counsel’s performance is “________ effective assistance.” Why does Rosenberg shudder at the use of that word?

“Reasonably” – Rosenberg hates this word because its such a low bar, similar to rational basis. Anything rational will hold up.
13. Rosenberg sees the Strickland test as an impairment to making sure the attorney has done his ___________.

Homework.
14. Does the Strickland standard also apply to guilty pleas?

Yes
15. In a Gideon violation, where there is no lawyer or significant interference with counsel’s strategy, must the defendant show prejudice to his case to make a 6thA claim?

NO – a Gideon violation does not require a showing of prejudice.
16. In conflict cases, must the defendant show prejudice?

No need to show prejudice, must defendant must show that the actual conflict adversely affected counsel’s performance.
17. In ineffective assistance cases, must the defendant show prejudice?

Yes, per Strickland.
18. The so-called Cronic exception is that there must be a “lack of meaningful _______ ______”
For the Cronic exception to apply, there must be a lack of meaningful adversarial testing.
19. Why would a defendant want to try and end-run around Strickland by using the Cronic exception?

A defendant who fits under the Cronic exception would be happy because he wouldn’t have to prove prejudice.
20. If the defendant starts pointing out ______  _______ by his attorney, then the ineffective assistance claim is moved under Strickland.

If the defendant starts pointing to specific errors by his attorney, then he can no longer argue the Cronic exception/lack of meaningful adversarial testing, thus must prove prejudice under Strickland.
21. If the essence of a 6thA claim for ineffective assistance is a 4thA claim, unreasonable search and seizure, what must the defendant show before the 6thA claim can go on?

The defendant will have to show that the 4th amendment claim has some merit (i.e. there is evidence that arguably should have been excluded), before the 6th A claim can go ahead.
22. If the cops make an illegal search, find a kilo of cocaine, the attorney fails to move to exclude the evidence, and the defendant bring a 6thA claim, the kilo makes the defendant “look guilty.” Why is this a problem under Strickland?

This is a Strickland problem because the goal of Strickland is a “trial whose result is reliable” and if the defendant is busted with the cocaine, then he “looks guilty” so arguably the result is reliable.
23. In Fretwell the US Sup Ct wanted to avoid a defendant getting what in a 6thA claim?
A windfall, whatever that is.
24. If an attorney’s decision to do/not do something can in any way be viewed as ________, the defendant probably can’t make out a 6thA claim.

Strategic.
25. In Nix v Whiteside, the “metallic object in victim’s hand” case, we learned that a defendant has no right to insist on doing what?

Defendant can’t insist on his attorney offering perjured testimony.
26. What is the lawyer’s trilemma?

Must know all the facts, must be candid with the court, must keep the facts confidential.
Multiple Representations and Conflict of Interest:

1. In order to make out a claim that a conflict caused ineffective assistance, what two things must a defendant demonstrate?

Must prove an actual conflict and an adverse effect on the lawyer’s effectiveness.
2. As an appellate lawyer, would you want to argue your ineffective assistance case falls under Gideon or Strickland? Why?

You’d want to be under Gideon, because then there’s no need to show prejudice (but under Strickland you’d have to).
3. What did Yale Rosenberg used to tell co-defendants when he was a prosecutor?

There is a train coming, and it has goodies on it, but only one person can get the goodies.
4. Fed.R.Crim.P. 44(c) demonstrates the affirmative inquiry approach to conflicts – what does that mean?

It means that the judge has an affirmative obligation to admonish the defendant regarding conflicts.
5. If a defendant claiming ineffective assistance because of a conflict cannot show (i) an actual conflict and (ii) adverse effect on attorney’s performance, what standard will the 6thA claim be evaluated under?

Strickland.
6. Does a court have to accept a defendant’s waiver of conflict-free counsel?
No.
Police Practices:

1. Most police practices, such as traffic stops, never see judicial review; T/F?

True.
2. If a state argues it has to legislate broadly to “avoid loopholes” what is that a sign that the state is probably doing?

They are probably regulating conduct/areas where they have no business regulating.
3. If an officer acts within the scope of a warrant that they have objectively, reasonably relied on, the exclusionary rule is not applied. What is the name for this exception?
Good faith exception.
4. What percentage of evidence gets excluded at suppression hearings?
5%
5. Rosenberg says that the “good faith exception” puts a premium on what?

Studied ignorance – the less the cop knows, the better his argument he relied on it in good faith.
6. Give three examples of proceedings where the exclusionary rule doesn’t apply.
Probation revocations, grand jury, civil deportation hearings, habeus corpus.
7. What is the 3 part balancing test used to determine if the exclusionary rule applies?

1. Type of official 2. Are these officials violating the 4th amendment? 3. Would the application of the exclusionary rule significantly deter such officials?
8. If the police arrest a person without probable cause, but don’t search them, could there be a 4thA violation? Why?

Yes, because there is a “seizure” of the person.
Protected Areas and Interests
1. The Katz phone booth listening device case demonstrates what expectation is important?

Expectation of privacy.
2. What two things does the “particularity requirement” of the 4th amendment require be identified in a warrant?

What you’re looking for, and where you will search for it.
3. Must the expectation of privacy be objective or subjective? (Trick Q)

It has to be both.
4. Can the cops take your trash bags from the curb and search them? Why?

Yes, because there is no expectation of privacy.
5. What is the open fields doctrine?

Literally fields that are open can be searched without any fear of violating the 4th amendment.
6. Is using a thermal imager on the outside of a home a search?

Yes.
7. General rule is that if a cop is (i) where he has a right to be and (ii) detects something with his natural senses, that’s not a search. What might change that when added into the mix?

When the police use “sense enhancers” (flashlights all the way through to thermal imagers) – the more sophisticated the enhancers, the more likely it’s a search.
8. Is a dog sniff of luggage in a public place a search? Why?
No, because it is limited in scope and not very intrusive, also it does not tell the authorities very much.
9. What makes the difference between whether an electronic tracker on a car is or isn’t a search?

Whether the car is being driven on a public road, or on private property.
10. An electronic tracker hidden in a container is taken into a house – search or not?
Search – US v Karo.
11. Cop walking down the aisle on a Greyhound bus sees defendant squirming and squeezes his backpack, finds drugs. Search?

Search and requires a basis. Search will be no good.
12. Arguing that personal business records seized during a search should be excluded because they violate the 5thA right against self-incrimination: winner or loser? Why?
Loser, because to incriminate oneself you have to speak, whereas here the document tells them what they need to know without you saying a word.
13. Would non-business papers, such as personal letters, be treated the same?
We actually don’t know, the court hasn’t answered this question.
14. How are subpoenas different from warrants?

Subpoenas can be quashed, warrants can’t, and a judge doesn’t have to sign off on a subpoena.
Probable Cause:

1. The existence of probable cause is extremely _____ specific.

Fact
2. What are the two prongs of the Aguilar/Spinelli probable cause test?

(1) Basis of knowledge prong (2) Veracity.
3. Illinois v Gates is the new standard for probable cause – what is it?

Totality of the circumstances. There must be a “fair probability” that evidence or contraband will be found in a particular case.
4. Under the Gates standard, if probable cause is challenged at a suppression hearing, what must the court find for probable cause to exist?

There must have been a “substantial basis” for probable cause to have existed.
5. What kind of statements by police officers to magistrates are not enough for p/c?
Bare conclusory statements are not enough.
6. Why is p/c harder to establish for a search warrant rather than arrest warrant?

Warrants to search for things (not people) go stale a lot quicker because contraband can be moved away from the location named in the warrant.
7. Under what circumstances can a defendant challenge the cop’s affidavit that was the basis of the warrant?

Defendant would have to establish that a false statement was made knowingly, intentionally or with reckless disregard for truth and that the false statement was essential to existence of probable cause. If both are true, defendant can get a hearing at his request.
8. The victim describes an attacker as 6 feet tall, but the cops arrested a 5’6” suspect; what can the cops raise to claim that they did have p/c to stop shorty?
If the difference can be attributed to the victim’s excitement, probable cause will still survive. US v Brown.
9. Do the cops have to give up the name of an informant whose tip was used in a warrant affidavit?
No. May have to give it up at trial if the informant’s ID is a big issue in the case.
10. What level of cause is needed for a casual encounter with a cop?
None.
11. What level of cause is needed for a cop to stop you?

Reasonable suspicion.
12. What level of cause is needed for a cop to arrest you?

Probable cause.
Search Warrants:

1. If a cop goes to a magistrate for a warrant and is denied, can he go to another magistrate and present the exact same basis?

Yes.
2. Do cops need a warrant to search for Reagan at Daragh’s house?

Yes, they will need a search warrant to look in Daragh’s house for Reagan.
3. What must be shown for a nighttime search?

“Special need.”
4. Do the police have to knock and announce before they kick a door?

Yes – Wilson v Arkansas, it is part of the “reasonableness” requirement under the 4th A.
5. In Ybarra, the cops had a warrant for the bar, but what else did they do that went too far?

They patted down the patrons of the bar when they only had a warrant to search the premises.
6. What is the predicate for a pat-down for weapons?
Belief that the person is “armed and dangerous.”
7. Can the police detain people in a home while executing a premises search warrant?

A search warrant for a home implicitly permits the right to detain persons therein while conducting a proper search.
8. What is the only context we can say for sure it’s okay to bring along a third party on a search warrant?

When they are coming along to identify their property that has been stolen and recovered.
Warrantless Arrests/Searches of a Person:

1. Is a warrant needed for an offense that occurs in public?
Nope.
2. If there is a claim of excessive force being used in a seizure, what must courts assess?

Claims will be evaluated under the 4th amendment to make sure the officer’s actions were objectively reasonable.
3. What is a Gerstein hearing? Generally how long do states have to provide one of these hearings?

A hearing before a magistrate after a warrantless search or seizure to prove that there was probable cause. They generally must be held within 48 hours.
4. What problem does a warrantless arrest pose with regard to after-the-fact evidence gathering and Gerstein hearings?
It’s much easier for the cops to show probable cause AFTER the warrantless search.
5. Does the defendant have to appear at a Gerstein hearing?
No, it is ex parte.
6. What’s the worst day of the week to get arrested without a warrant? Why?

Friday, because weekends don’t count toward the 48 hours.
Searches of the home:

1. In the case of a full custody arrest based on probable cause, does Terry apply?
Terry does not apply to a full custody arrest based on probable cause. US v Robinson, the Cadillac case.
2. Atwater, the Austin, TX case, deals with pretextual _______? 
Stops.
3. In Atwater why did the cop stop the driver?
Because he was mad at her for not buckling in her kids.
4. Whren held that it was okay for an officer to stop a car for a traffic violation in order to do what?

Conduct a criminal investigation.
5. The Arkansas case indicates that Whren also applies to pre-textual ______?

Arrests (in order to conduct a criminal investigation).
6. The Chimel case was the genesis for what type of search incident to arrest? What’s the rationale for allowing this search?
The Wingspan search, for officer safety (weapons) and hiding evidence (stuff drugs down the back of the couch).
7. What is the court afraid the police might do if searches of the home incident to arrest weren’t limited to the defendant’s wingspan?
Wanted to avoid cops waiting until the defendant went home, so they could search without a warrant.
8. What is an easy way for the cops to greatly expand the wingspan search once they have the defendant detained in the home?
Cuff him up and walk it through.
9. When can cops make a “protective sweep” of a home, and how long can they take?

Cops must have a reasonable suspicion that accomplices are hiding, and they can only take as long as is reasonable to make sure nobody is hiding out. It’s the episode of COPS rule where buddy is hiding under mattress.
10. Cops arrest George Carlin for indecent exposure; he walks back to his dorm with them to get his ID; they see weed through the open door. Can they enter without a warrant?
Yes, because the evidence was in plain sight and it is clear on its face that it is evidence, contraband or a weapon.
11. Cops see an expensive stereo in defendant’s crappy apartment, can they pull it out from the wall to check the serial number?

No, says Scalia, it is an unreasonable search. In the Arizona v Hicks case, the cops entered to investigate a shot fired from the residence.
12. Cops arrest Paris Hilton on her doorstep for an apparent drug sale, then take her inside and search under her broken bed – will this hold up?

No good because it goes way beyond the Chimel wingspan search.
13. Can the police “secure” a home while waiting for a warrant?
Yes, to prevent the destruction of evidence.
14. For what type of felony arrests is a warrantless entry into the home not allowed?

Routine felony arrests cannot be conducted without a warrant to enter the home.
15. Suggest some exigent circumstances that might allow warrantless entry into the home.
Emergency; chasing suspect and he runs into his house; weapons involved.
16. Cops have an arrest warrant for Reagan and go to Daragh’s house looking for him; Daragh opens the door, they see cocaine on the table, they arrest Daragh. What result?

Should be okay, if the cocaine is incriminating on its face and within plain sight.
17. What is the paradigmatic exigent circumstance?
Fleeing suspect runs into house.
Car Searches:

1. The automobile exception exists because cars are movable, hence special. How “movable” does a car have to be?

Doesn’t even need to have an engine.
2. What else is special about the car context that makes searches easier to do?
There is a lesser expectation of privacy.
3. Carroll – what is the basis needed for the search? What is the permitted scope of the search?
Probable cause to search the car and trunk; can search the entire car and containers inside, cannot search the passengers’ persons, can search the passenger’s possessions.
4. Avecedo – what is the basis needed for the search? What is the permitted scope of the search?

Probable cause to search the container; scope = can only search the container you’re looking for, absent probable cause to search other containers or the whole car.
5. Belton/Thornton – what is the basis needed for the search? What is the permitted scope of the search?

Search is incident to a lawful arrest; scope = entire car and containers therein, but not the trunk.
6. Whren says what is okay?

Pretextual stops are okay.
7. Mimms says what about driver and occupants?

Driver and occupants can all be ordered out of the car without basis.
8. Long – what is the basis needed for the search? What is the permitted scope of the search?

Basis = enough of a reasonable suspicion to frisk the car for weapons. Scope = entire passenger compartment.
9. Opperman – what is the basis needed for the search? What is the permitted scope of the search?
Search is an inventory search at the police impound lot; can search the entire car, trunk and containers, but: (i) police dept must have a policy on how to handle containers in inventory searches and (ii) police must not have subjective intent to conduct criminal investigation via the inventory search (e.g. ripping out panels).
Stop and Frisk:

1. Terry v Ohio said that a cop needs to have “__________ and ___________ facts” to rely on in court as the basis for a stop and frisk.
“specific and articulable facts”
2. Is the officer’s subjective good faith a factor in the validity of the stop?

No.
3. What is the government interest in a stop and frisk?

Safety of the officer and members of the public.
4. In order to do a stop and frisk, the cop must have a belief that he is dealing with a person who is “__________ and _____________.”

“armed and dangerous”
5. Does a person lawfully stopped under Terry have to identify themselves?

Yes.
6. In the context of a stop and frisk, what determines whether there has been a “seizure?”

When the police conduct under the circumstances indicate to a person that he is not free to disregard the police presence.
7. Is a police pursuit while attempting to seize/arrest a person considered a 4th Amendment search or seizure?

No.
8. Is there a time limit on how long the cops can detain a person for a stop and frisk?

A reasonable length of time to determine if their suspicions were correct.
What Cops Can Do During the Search:

1. If the cops are doing a valid protective search under Terry, and contraband is detected by “plain feel” can the cops seize it? What might make it not “plain feel?”

Yes they can, but if they squeeze what they’ve found, that might make it not plain feel.
2. Do teachers need a warrant to search a student?
No.
Consent Searches:

1. If a search warrant is used, the person consents, but the warrant is bad, is the consent bad too?

If the warrant is bad, the consent is bad too.
2. Reagan’s old girlfriend still has a key to his apartment 3 months after they broke up. She lets the cops in and tells them they can search. Is this consent good?

Yes.
Standing:

1. Why is it important for the defendant to have a proprietary interest in the evidence being seized?

Without an interest in the property, the defendant might not be able to challenge its admissibility under the 4th amendment.
2. If the cops do a bad search of a car and turn up drugs, why might they be inclined to let the driver off, but charge the passengers?

Because the driver is perhaps the only one who can claim an interest in the property, hence has standing.
Informants wearing wires:
1. What is the bottom line about defendant’s who talk to undercover cops or co-defendants/informants who are wired?

The misplaced trust cases say that you talk at your own risk.
Police interrogation and confessions:

1. Which amendment applies to the pre-indictment stage, 5th or 6th? Why?

5th, because 6th doesn’t kick in until the initiation of adversarial judicial proceedings.
2. What case is the US Sup Ct’s only foray into the pre-indictment stage as regards the 6th amendment right to counsel?

Escobedo.
3. Miranda is a case decided on which amendment?

5th
4. Miranda says that the government cannot use an exculpatory or inculpatory statement in its case in chief, obtained during ___________  __________ unless the Miranda warning was given first.

“custodial interrogation” – you must have both elements, there must be a person in custody and they are interrogating you.
5. Does Miranda extend to evidence that is obtained as a result of an un-warned confession? Is there an exception?

Yes. There is an exception, the evidence can be used for impeachment.
6. Miranda creates a per-se presumption that a confession obtained without a warning has been ________?

Coerced.
7. What are the two rights that Miranda protects?
(1) The right to silence (2) 5th amendment right to have counsel
8. In order for the 5th amendment right to counsel to kick-in, there must be unequivocal evidence that the defendant, by his words, has done what? (Clue – term of art).

The defendant has to unequivocally “Invoke” his 5th amendment right to counsel.
9. The 5th amendment right to counsel means that the lawyer is present only for what limited purpose?
To protect the defendant’s 5th amendment rights only.
10. What burden of proof does that state have to show a defendant waived his Miranda rights?

Preponderance of the evidence.
11. What were the primary concerns of the Miranda court when they created the Miranda warnings requirement for confessions?

They were worried about people being isolated in police stations where confessions could be coerced behind closed doors; they thought that once they were advised of their rights, defendants would stop talking and ask for a lawyer.
12. What did the Dickerson case say about what Congress attempted to do in enacting §3501 after Miranda?

Congress attempted to overrule Miranda by making the warning one element of the totality of the circumstances test, and they can’t do that.
13. After Dickerson, is the Miranda warning of constitutional significance or still prophylactic?

Constitutional significance.
14. Explain the difference between a 4th Amendment versus 5th Amendment violation in terms of how the “fruit of the poisonous tree” doctrine applies.

If it’s a 4th Amendment violation, the cops have to attenuate (distance) the violation from the confession to get it in; if it’s a 5th Amendment violation they do not have to attenuate.
15. The cops get an unwarned confession from the defendant in which he names a witness with information; cops go see the witness and get his testimony – is either the confession or the witness’ testimony admissible?

The defendant’s confession will not be allowed in, but the witness’ testimony will be.
16. What kind of test is applied if there is a failure to give a Miranda warning?

Totality of the circumstances.
17. What happens to a confession if there is a 14th Amendment violation?

It is always thrown out.
18. Under what circumstances can a statement made without a Miranda warning be used at trial?

In limited circumstances it can be used for impeachment, if the defendant takes the stand and testifies.
19. Under what circumstances can a defendant’s silence be used against them at trial?

Pre-Miranda warning silence can be used against the defendant at trial, but not post-Miranda.
The Custody and Waiver Cases:

1. Does Miranda apply to Terry stops?

No, because there is no “custody” involved in a Terry stop.
2. Which of the following constitute custody?
a. 4 cops standing around the defendant’s bed YES
b. Pre-trial, court-ordered psychiatric exam in jail YES
c. Arrest in the home of the defendant by IRS agents NO
d. Parolee voluntarily going to the police station NO
e. Motorist stopped for a traffic violation NO
f. Probationer reporting to probation officer NO
3. Does waiver of the right to silence or a 5th Amendment attorney have to be explicit?

No, waiver can be implicit.
4. What happens once the right to a 5th Amendment attorney is invoked, what do the cops have to do?
The cops have to stop interrogating the defendant and cannot ask him anything else until his lawyer arrives.
5. Is asking for a friend or family member the same as invoking the right to council?

No.
6. If a defendant indicted on offense # 1 says he doesn’t want to talk but does NOT ask for an attorney, but then 2 hours later a different cop takes him to another floor and asks him about unrelated offense # 2, and defendant after waiving his right confesses, is the confession admissible? Why?

It is admissible, because he was given his warning again and the 2nd offense is unrelated.
7. What happens if after invoking the right to counsel, defendant reinitiates conversation with the cops?

Whatever he says will be admissible.
8. Are cops obliged to clarify an ambiguous statement by the defendant that may/may not mean he wants a lawyer?

No, they don’t have to clarify what he really means.
9. If someone else hires you a lawyer and sends them to the police station, do the cops have to tell you the lawyer is there?

No, because something happening outside of your awareness can’t be said to influence your decision to waive your rights.
10. If a person is committed for being sexually dangerous or drug addicted, the state can argue that the proceeding was not criminal in the meaning of the 5th amendment because they are ______________ the defendant.

Treatment.
11. Does the harmless error doctrine apply to confessions, even those that are coerced?

Yes.
12. What are the elements of an interrogation by the police?

Words or actions by cops that they should know are reasonably likely to illicit an incriminating response.

13. What makes the distinction between whether testimony heard by a cellmate planted with the defendant by the cops is admissible?

Whether the cellmate “illicits” the testimony or is just a listening post.
14. If the cops have a cellmate illicit incriminating testimony BEFORE THE DEFENDANT IS INDICTED, is there any coercion?

No.
15. What is the public safety exception to the Miranda warning requirement? 

No Miranda warning given will be excused if public safety concern was at issue.
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