Part One: 4th Amendment issues                                                                                               .
  
· The 4th Amendment prohibits unlawful searches and seizures by the government. 
· If it is not a search or seizure, the suspect has no 4th amendment protection. 
· The SUBJECTIVE intent of the officers is always irrelevant!

Order of Analysis:
1. Has there been a search by the government? If yes, 
2. Is there probable cause for the search? If yes,
3. Is there a warrant for the search? If no, 
4. Does a warrant exception apply?

I. Probable Cause/Warrants/Warrant Exceptions

EXCLUSIONARY REMEDIES
· Weeks v. U.S.- federal courts may exclude evidence obtained in an unlawful search (one without probable cause or a warrant)
· Mapp v. Ohio- the exclusionary rule is binding on the states so if state officials violate the 4th amendment, the evidence is excluded. This case overrules Wolf v. Colorado where the court held the exclusionary rule was not binding on the states.  Purpose of rule:
1) Only viable remedy to deter police misconduct
2) Protect judicial integrity of court 

i. WHAT IS A SEARCH?
· KATZ v. U.S.- the suspect in this case was a bookie who was conducting wagers in a phone booth. The government had a listening device in the booth, and arrested the bookie. The lower court applied the standard of whether there had been a physical intrusion or penetration to determine if there was a search. The Supreme Court held that this was a search because the suspect had a legitimate, reasonable expectation of privacy in the phone booth. 
STD FOR WHETHER THERE HAS BEEN A SEARCH:
1) Does the individual have a subjective expectation of privacy?
2) Is that expectation objectively reasonable?
· This is not a bright line rule.  The standard is to be applied on a case-by-case basis and is subject to much judicial interpretation. The problem is the test CIRCULAR- the more the government intrudes on you, you will have a less reasonable expectation of privacy, less protection. 

BUGGING DEVICES:
· U.S. v. White- the government used a wire-tap in the kitchen and there was an agent listening in the closet.  The court held that this was NOT a search even though the suspect thought the guy was his friend and didn’t know he was wearing a wire. The majority reasoned that the suspect had no reasonable expectation that the guy wouldn’t repeat the information. 
RULE: when a person misplaces his trust, and makes incriminating statements to an “unbugged” informer, he has no justifiable expectation of privacy.  There is no 4th protection for wrongdoers who falsely believe a person to whom he/she voluntarily confides his/her wrongdoing will not reveal it. 
· It makes NO difference whether the informer is “bugged” or not; the addition of the recording or transmitting device merely enhances the reliability of the evidence. 

· GPS TRACKING DEVICES ON VEHICLES- courts are split on whether this is a search.

      	PHONE DEVICES
· Smith v. Maryland- government had the phone company put a pin register phone device on a suspect’s phone who allegedly was involved in a robbery to see what numbers the suspect had been dialing.  There was no warrant, but the court said probable cause did exist.  The court held that even though the suspect had a reasonable expectation of privacy when he made the call from his home, it still wasn’t a search because that expectation is not objectively reasonable given it is common knowledge that the phone companies can see what numbers are being dialed from a particular residence.  

OPEN FIELDS DOCTRINE
· Oliver v. U.S.- government finds marijuana in fields on suspect’s property beyond “no trespass” sign.  Court held that there is no reasonable expectation of privacy in open fields so it was not a search. BROAD category.
· Curtilage- area around house that is fenced in, and is treated like a house.  There IS a reasonable expectation of privacy in the curtilage. NARROW category.

BARNS
· Dunn v. U.S.- HPD and DEA enter property without warrant, smell acid burning in barns, find acid in barns.  They had to cross the fence on the perimeter and one interior fence to get to the barns.  HELD: NOT a search because barns are not a setting for intimate activity, the barn was not in close proximity to the curtilage, was not fenced in like a house, and barns are generally not private. 

PLANE/HELICOPTER FLY-BYS
· California v. Ciraolo- plane flew over property from 1,000 feet and saw marijuana plants.  HELD that flight over house was NOT a search, even though the marijuana plants were in the curtilage.  The court reasoned that even though it is in the curtilage, there is not necessarily a reasonable expectation of privacy, as there wasn’t here. 
RULE: overfly by plane in navicable air space is NOT a search by law enforcement. 
· Florida v. Riley- police helicopter flew over covered greenhouse with marijuana inside. NOT a search under Ciraolo because no reasonable expectation of privacy. 
· Dow Chemical- EPA flew in plane over dow facility at 12,000, 3,000, and 1,200 feet and took pictures with a high-tech enhanced camera.  The court upheld the use of the pictures and explained that the facility wasn’t near any homes, etc., where privacy expectations are the most heightened. 

TRASH
· California v. Greenwood- suspect put out trash and police looked through it.  Held there was no reasonable expectation of privacy when an individual puts out their trash. 

THERMAL IMAGING DEVICES
· Kyllo v. U.S.- police drove by house with thermal imaging device and saw that one portion of the house was substantially hotter than all the houses on the street. The police had no warrant and found a marijuana growing room.  The court held that this WAS a search because there is a subjective expectation of privacy in the home and that expectation is objectively reasonable.  The search was thus unreasonable and unlawful without a warrant.  In addition, the device was one that was not used by the general public, and it was an unknowable physical intrusion. 
· This creates an incentive for police to go to easier parts of town that are higher crime areas, or get a warrant. 
· Not in the general public use is a VAGUE standard

DRUG DOGS- a drug dog sniffing a bag, etc. is NOT a search.


ii. PROBABLE CAUSE
· Probable cause is required for any search or arrest
· Individualized suspicion, when the facts and circumstances within an officers knowledge and of which they have reasonable trustworthy information are sufficient in themselves to warrant a man of reasonable caution in the belief that an offense has been or is being committed.  
· Can’t base probable cause on hindsight (Illinois v. Gates)
· You must have probable cause for EACH search conducted. So, it is crucial as to how many searches have been conducted. 
· If 1 continuous search, it is easier because you only need probable cause for that one search
· If 2 searches, need probable cause for both. 
· Police MUST stop searching after they find the item they had probable cause to search for. The basic rule is you can only search where you have probable cause to search.  This gives the police an incentive to say they are looking for a small item in the warrant so the scope of their search may be broader.
· Carrasco v. State- suspect drove off guard rail.  Court held there was probable cause for public intoxication.


INFORMANTS AS SOURCE
· Spanelli v. U.S.- standard for veracity of informant is:
1. Credibility (how detailed and predictive the information is)
2. Reliability (history of providing reliable info.)
· Illinois v. Gates- anonymous informants- Here the informant was anonymous, so wouldn’t pass the muster under Spanelli. 2 types of anonymous informants:
1. Truly anonymous and police don’t know identity
2. Police set forth as anonymous 
This case overrules Spanelli and the new standard for informants is:
1) Reliability of information and informant;
2) Basis of knowledge (corroborative details, whether predictive info. Is provided)
· The strength of one prong can make up for weaknesses in the other; both don’t have to be met.
· The reason for this new test is that a lot of valuable information comes from anonymous sources, so there needed to be a lower standard

REFUSAL OF CONSENT TO SEARCH
· State v. Steelman- informant gave cops tip on house about drugs.  Cops got a search warrant based on the smell of drugs and the tip about drug dealing.  The suspect closed the front door when he went to get his ID from inside, and he REFUSED to consent to the police searching the house.  The police only had a warrant for the marijuana, not the entire house. 
RULE: Refusal of consent does NOT constitute probable cause because it is your constitutional right to refuse consent. 

iii. WARRANTS

WARRANT PREFERENCE RULE
· Police are required to get a warrant except when they can’t (where one of the exceptions applies).  
· This rule protects the underlying privacy rights of individuals
· The exceptions are a huge category of cases
· In some cases, the police may prohibit a suspect from re-entering their home while another cop goes to get a warrant, or allows the police officer to stand in the door way if the suspect did re-enter so long as it is reasonable. This is really a SEIZURE and not a search, so there must be probable cause and a warrant, or an exception.  Here, the exigency exception applies. 

SEARCH WARRANTS
· RULE: when the cops find what they are looking for in the warrant, they must stop searching UNLESS they are looking for drugs, then they may generally keep looking. 
· EX: If had a warrant for a TV and find cocaine, the police must go get a separate warrant because now they have probable cause for drugs. 
· Any item that is immediately incriminating the cops may seize right then. This is why police do things out of order: they will do the entire search, find stuff, then go get the warrants later (BAD).
· 4th amendment- comma separates protection from searches and seizures.  

ARREST WARRANTS
· Arrest warrants are seldom used, and have as a general rule been held not to constitutionally be required.  
· Police may arrest suspects in PUBLIC without a warrant
· The only situation in which an arrest warrant may be constitutionally required is where the police wish to enter private premises to arrest a suspect.  Generally, a warrant is required in order to enter a private dwelling to arrest a suspect UNLESS an exception applies: 

WARRANT EXCEPTIONS:

1. EXIGENT CIRCUMSTANCES:   Payton v. NY- state rule: if arrest for felony, can go inside home and arrest without warrant. In this case, the police entered the suspect’s home without a warrant, the suspect was gone, the suspect was a murder suspect, and there was a bullet casing by the door. The court held that when there are EXIGENT CIRCUMSTANCES, a warrantless arrest is okay.  
RULE: If there are exigent circumstances, so that it is impractical for the police to delay the entry and arrest until they can obtain a warrant, no warrant is required, assuming the crime is a serious one.  Exigent circumstances include:
a. Hot pursuit: if the police are pursuing a felony suspect, and he runs into either his own or another’s dwelling, a warrantless entry may be permitted. 
b. Destruction of Evidence: If police have reasonable cause to believe the suspect will destroy evidence if they delay their entry until they can get a warrant, the requisite exigent circumstances exist. 
c. Consent
· Warden v. Hayden- cops were permitted to search home of and arrest bank robber suspect’s house under the exigency exception because the police were in hot pursuit of the suspect. The court noted that the exception, however, is not permitted to allow the police to search for evidence of a crime. 
· Bortio v. State- someone saw 2 men burglarizing a home by prying at the door, and called the police.  The police entered the dwelling without a warrant and arrested the two men.  The court held this warrantless entry, etc. was permissible under the exigency exception. 
RULE: police may enter if it is reasonable. 
The court noted that for non-violent crimes, there is much less chance of meeting the exigency exception.
· EX: the OJ Simpson cops jumped the fence without a warrant because they saw a bloody glove in the driveway that suggested there might be a violent crime in progress and there may be a need for medical attention under the exigency exception.
· Wright v. State- police patrolling area sees guy lean out the window and vomit and continue driving.  The cop pulls over the vehicle to see if the passenger was okay and saw marijuana in plain view inside the vehicle. The court held the cop was permitted to pull the vehicle over under the exigency exception. 
· Community Caretaking Exception in TX- can’t stop and detain for safety of self or others. Factors: nature of distress, location of person, whether or not they are alone, etc. 

2. SEARCHES INCIDENT TO ARREST
· Chimel v. California- incident to a lawful, custodial arrest and contemporaneous with an arrest, the police may search:
1. The person of the arrestee; and
· Cavity searches are unreasonable under this exception
2. The area within the arrestee’s immediate grabbing space. 
· Belton v. NY- passenger compartments are within grabbing space but the trunk is not!
· Arizona v. Gant- to search passenger compartment, either:
1. The arrestee is within the area where the compartment is, or
2. If the arrestee is already detained, the police reasonably believe there is evidence in the compartment relevant to the crime
· This creates an incentive for police to wait to handcuff and detain arrestees, and impound and inventory vehicles (the vehicles may not be lawfully parked)
· What constitutes the “immediate grabbing space” is determined on a case-by-case basis. 
· The police MAY NOT search the entire house because that would be unreasonable because it goes beyond what is necessary to arrest and detain, and it would be like a general warrant which is more invasive. If unrestricted, it would give the police the incentive to wait for an arrestee to get home so they could search the entire home and dispense with the warrant requirement. 
· The PURPOSE of this exception is:
1. To protect the safety of the officer; and
2. To prevent the destruction of evidence.
· U.S. v. Robinson- police arrested suspect, pat him down, felt pack of cigarettes, opened up the pack, and found heroine.  The court held that the search was permissible (even though it was 3 different searches: pat down, pull out cigarettes, open up pack of cigarettes) and no probable cause was required.  The overriding policy of protecting the safety of the officer and preventing the destruction of evidence, is too great.  The court here wants a bright line rule permitting searches incident to arrest so long as:
1. It is a lawful, custodial arrest; and
2. The search is contemporaneous with the arrest. 

KNOCK AND ACCOUNCE RULE
· Richardson v. Wisconsin- cops must knock and identify selves as police and wait 15 seconds before knocking down door unless the police have reasonable suspicion that the suspect is dangerous, futile, or would destroy evidence, in which case the police are not obligated to knock and announce. 
· The reality is that there is virtually nothing left of the knock and announce rule
· Hudson v. Michigan- when the police fail to knock and announce, a violation of the knock and announce rule does not automatically lead to the suppression of evidence unless taken as a whole, the search was unreasonable, which is hardly ever the case because police have to have a warrant to be required to knock and announce, and getting a warrant makes the search presumptively reasonable
RACIAL PROFILING
· Whren v. U.S.- if an officer has a valid, objectively reasonable reason to stop or arrest someone, courts don’t care if the stops were pre-textual as well.  .

3. VEHICLE EXCEPTION (broad)
· RULE:  the police may search a vehicle without a warrant if such a search is necessary to preserve evidence as will be the case where the car can be quickly driven out of the jurisdiction.  
· Chambers v. Maroney- police arrested a man for armed robbery, had probable cause to search the vehicle for evidence of the crime, and towed car to headquarters to be inventoried.  
RULE: police don’t need a warrant at the scene or at the station after the car is towed to search the vehicle. 
· Some level of CONTEMPORANEOUSNESS is required, must be within a reasonable amount of time. 
· The vehicle doesn’t have to be mobile AT THAT MOMENT for the exception to apply
· California v. Carney- the vehicle exception extends to mobile homes.  In this case, drugs were being exchanged for sex in a mobile home and the court held the vehicle exception applied permitting the officers to search the mobile home.  The court reasoned that the police may search the vehicle because:
a. There was a lower expectation of privacy because the suspect had to get the vehicle etc. inspected in order to comply with regulations; and
b. The mobility of the mobile home justified the application of the exception
· This means that the vehicle exception could potentially extend to a boat
· Arkansas v. Sanders- man suspected of carrying drugs gets off plane, takes taxi, places suitcase in trunk of taxi. The police pull the man over, open the trunk, take out the suitcase, open the suitcase, and seize he evidence. The court held that the exception did NOT permit the police to open the suitcase because the exception permits a search of the automobile when it applies, for a container, the police must have probable cause and a warrant as to the container. 
· U.S. v. Ross- cops searched car under exception and found bag of drugs.  Supreme Court held that when there is probable cause to search the car, the police can search anywhere and open containers without a warrant.  
· California v. Acevedo- police stopped vehicle because the police believed there was a bag in the car with marijuana.  Court overrules Arkansas v. Sanders, and the new rule is that if there is probable cause for the vehicle, or a container therein, the police may search the vehicle and open containers.  The court eliminates the separate treatment of having probable cause for the vehicle and probable cause for a container in the vehicle. 
· Wyoming v. Houghton- police can search passengers’ containers under the vehicle exception because they have a lower expectation of privacy. This exception does NOT allow police to search the persons of passengers.




4. PLAIN V IEW/PLAIN TOUCH DOCTRINES

PLAIN VIEW DOCTRINE
· If the police are properly conducting a search, and come across items that are not listed in the warrant (but appear relevant to the crime), the police may generally SIEZE the unlisted items without obtaining a warrant for those items. 
· The plain view doctrine does NOT authorize the search, rather it permits the SEIZURE of additional items found during a lawful search. However, once the police find what they are looking for in the warrant, the search must stop!
· Horton v. California- plain view doctrine  requires:
a. Cops are lawfully present when conducting search, etc.
b. Item is in plain view
c. The incriminating nature of the item must be readily and immediately apparent
· This doctrine gives police an incentive to list small items in the warrant so they can search everywhere, and the other evidence they find will be admissible under this doctrine. 
· Arizona v. Hicks- bullet fired through the floor, the cops go upstairs to search for the shooter.  Went to the suspect’s house, seized 3 guns and masks.  The police saw some stereo equipment that they suspected was stolen so the officer moved a turntable aside, get the serial numbers from the stereo, call and found out they were stolen, and seized the turntables.  The court held that the police moving the turntable aside constituted a separate search and seizure and thus required probable cause
RULE: the plain view doctrine does NOT permit a cursory review or search.
· Exception: can seize items without probable cause when it is minimally intrusive and the only practical way to detect certain crimes. 

PLAIN TOUCH DOCTRINE
· If an officer touches and discovers evidence during a lawful search (frisk or pat-down pursuant to TERRY), the officer may seize that evidence. 

5. CONSENT

· RULE: the police may conduct a warrantless search constitutionally if they receive the consent of the individual whose premises, effects, or person are to be searched. 

THIRD PARTY CONSENT
· Schneckloth- car was driving without a headlight so police pulled over and the brother of the owner of the vehicle was driving and consented to a search. The police found 3 stolen checks. The court held that consent must be given freely and voluntarily, but NOT knowingly.  Thus, the police do NOT have to notify a suspect of their right to refuse when they ask for consent to search. 
STD: consent must be given freely and voluntarily but NOT knowingly.  It is a totality of circumstances test and whether or not the suspect had knowledge of the right to refuse is only one factor to take into consideration. 
· U.S. v. Matlock-girlfriend was at house when police came looking for boyfriend.  Girlfriend consented to a search of the dwelling and the cops found the evidence they were looking for (gun and money). Court held the consent given was valid.
RULE: if two people have COMMON AUTHORITY over dwelling, one can consent to search of area.  Elements:
a. Common authority over area (factors: whether live there, have key, frequency of visits, etc.); and
b. The other person has assumed the risk the other could consent to a search
· Georgia v. Randolph- husband took child to friend’s because was afraid wife would try to leave country. Wife called police and told them husband was cocaine user, wife consented to search of the home and husband refused.  Cops searched home and found drugs. Court held consent was NOT valid. 
RULE: a warrantless search of a shared dwelling over the EXPRESS REFUSAL of physically present resident is not valid. 
· Policy reason- as a matter of custom, if one of two people don’t want a person in their home, they don’t come in. 
· Dissent – this rule is bad in situation involving domestic violence where the perpetrator will refuse consent and the police can’t enter anyways. 
· Illinois v. Rodriguez- police called to apartment where woman had been beaten and she lets them in while her boyfriend was asleep.  She DID NOT have common authority because she had already moved out, was not on the lease, did not pay rent, and had none of her personal belongings there. However, the search and evidence found were still valid because the officer reasonably believed she had common authority.
NEW TEST:
1) Common Authority?
2) If so, Consent is valid.  
If not, consent is still valid if
3) Officer reasonably believed other person had common authority


SCOPE OF CONSENT
· Lemons v. Texas- boy’s dad called the police after the boy was seen in the defendant’s bed.  The police asked the defendant to search his phone for the call log and defendant consented to the search.  The police, while searching the phone, found obscene pictures of a 14 year-old girl on his phone.  There were 2 separate searches – one of the call log, and another of the pictures.  The court held the scope of consent extended to the entire phone. 
· Florida v. Jimenez- defendant gave consent to search car, but didn’t think the consent extended to the bag of cocaine that was found in the car. The court held that the scope of consent extended to drugs and the drugs were admissible.  It is reasonable for the cop to look anywhere where the drugs might reasonably be located. 
· With respect to containers, if you have to destroy the thing to open it (ex: removing lid from can, etc.), police must get specific consent to open that item.   




II. Terry Doctrine (Reasonable Suspicion)
· Police may stop and frisk individuals when they see suspicious individuals and they have a reasonable suspicion that criminal activity is afoot. 
· Terry v. Ohio- defendant was seen by police officers “casing” walking back and forth in front of store.  The police believed a crime was about to occur so they stopped him, put him up against a wall, and patted him down.  They found a concealed weapon on the defendant and he was convicted for it.  The government argued it was not a search, that it was a non-invasive police practice, so no level of suspicion was required. The court rejected that argument, held it was a search, but does not hold the officers to the same standard that is required for searches (probable cause or individualized suspicion). The court also held that if the officers have a reasonable suspicion that the individual is armed and dangerous, it is permissible to “pat-down” or “frisk” the individuals to look for weapons in order to protect self and public. 
RULE: when a police officer has reasonable suspicion that an individual is involved in criminal activity, it is permissible for the police officer to stop the individual.  In addition, if the police officer has a reasonable suspicion that the individual is armed and dangerous, the officer may frisk the individual to look for weapons in order to protect himself and the public at large. 
· Just because an officer is permitted under Terry to stop an individual does not mean the officer is automatically entitled to frisk the individual under Terry.  The officer may only frisk the individual to look for weapons. 
· In order to seize any item, the police officer must IMMEDIATELY recognize the item as being a weapon.  This is like the Plain Touch Doctrine.  If the officer does not immediately recognize the item, he may not seize it under Terry or continue looking or opening it. 
· The police may NOT conduct a full and thorough search under this doctrine. 
· If the officer finds DRUGS during the frisk, the PLAIN TOUCH doctrine permits the seizure of those items so long as:
1. The officer is lawfully present;
2. The officer feels the item in plain touch; and
3. The officer immediately recognizes the incriminating nature of the items. 
· So, the police may NOT open a pack of cigarettes under either of these doctrines!
· Illinois v. Wardlow- fleeing from the police in a high crime area creates reasonable suspicion for the police to conduct a TERRY stop on that individual. 
· The court offered no explanation about what constitutes a “high crime area’
· This gives officers enormous power to testify about what constitutes a high crime area
· U.S. v. Pace- The Terry doctrine does not extend to detaining a bad over the weekend.  In this case, a man is believed to be carrying drugs at Miami airport.  The man is taken to a different airport where a dog sniffs and barks at his bag. The DEA agents took the bag and held it until Monday. 
· RULE: Terry is extended to allow the temporary detention of the bag.  The doctrine does NOT extend to taking suspect to other airport, or detaining bag over entire weekend.  Detention MUST be REASONABLE.
· What is “reasonable” is determined on a case-by-case basis
· For traffic stops, it is ok under Terry to have a drug dog brought to a stopped vehicle while making the suspect wait. 
· Michigan v. Long- when the police conduct a Terry stop on a suspect in a vehicle, if there is reasonable suspicion that there might be a weapon in the vehicle, the Terry doctrine permits a cursory examination of the vehicle and compartment. 
· Maryland v. Buie- cops go to the home with an arrest warrant for man suspected of robbing pizza joint.  Cops conducted “sweep” of the premises to check for accomplices.  
RULE: the Terry doctrine allows a “sweep” of the premises where officers can look in immediate adjoining spaces if there is a reasonable suspicion that accomplices might be armed and dangerous. 
· Searching entire house is okay
· CAN’T open drawers, containers, etc. 
· Tough issue would be an attic!


 VOLUNTARY ENCOUNTER VS. TERRY STOP VS. ARREST

· 3 scenarios when cop stops individual
1. No 4th amendment event, no suspicion (voluntary encounter)
· EX: cops stopped bus, went on board, were not blocking isles, asked to search an individual and his friend.  The court held this was a voluntary encounter because a reasonable person would have felt free to leave
2. Cop conduct Terry stop, reasonable suspicion
3. Full-scale arrest, probable cause required
· Ex: Cops detain someone at airport
· Detained, guns drawn, etc.

IS IT A SEIZURE?
· U.S. v. Mendenhall-lady got off plane and was acting suspicious, no luggage, etc., acting nervous.  DEA approached her and asked her for her ticket and license. They found that the ticket was in a different name.  They asked her to come to the DEA office and she consented to a search.  A female agent had her remove her clothing, and drugs were falling out.  The issue in the case was whether the DEA agents taking her to the DEA office was a seizure.  The court held it was NOT a seizure, and applied a totality of circumstances test. 
STD FOR WHETHER SEIZURE: taking into account the totality of the circumstances, whether a reasonable person would feel free to leave. 
· California v. Hodari- police are chasing suspect. Is the chase a seizure? There will not be a seizure until two things happen:
STD FOR WHETHER SEIZURE/ARREST:
1. Application of physical force; or
2. A showing of authority that results in restraint of authority



III. Special Needs Doctrine (No suspicion)

POLICE CHECKPOINTS
· Michigan v. State- Sobriety checkpoints are constitutional but requires:
1. Must stop all, or in consistent manner, can’t be based on suspicion
2. Duration must be limited in scope
3. State must have valid reason
4. Must be publicized in advance
5. Must be promulgated by legitimate body of authority
(NOTE: Holt v. State- Sobriety checkpoints are NOT constitutional in Texas until a proper legislative body authorizes them. However, per State v. Skilles, shutting down streets and directing traffic is okay, even if police see a drunk driver, etc., while doing that and stop and detain them. 
· No level of suspicion is required, so long as the seizures are reasonable.  To determine if they are reasonable, balance:
i. The state’s interest
ii. How effective the state carries them out; and
iii. The degree of intrusiveness
· Indianapolis v. Edmund – Drug checkpoints are illegal and unconstitutional because primary purpose is to check for criminal activity and that requires probable cause and a warrant.  Checkpoints must be done for public safety and not general crime control.
· NOTE: Police are likely to get away with mixed-motive checkpoints, where they say they are setting up a checkpoint for insurance, etc., and are really doing it for general crime control. 
· Illinois v. Lidster- Informational checkpoints where police stop drivers to ask questions, for example if have seen someone involved in an accident, so long as they are brief, and no level of suspicion is required. 

INTERNATIONAL BORDERS
· U.S. v. McAuley- If crossing the border, at or near a border, or at an international checkpoint:
1. No reasonable suspicion or probable cause is required to stop
2. Routine searches can be conducted without any level of suspicion
3. Routine searches include clothes, trunk, person, taking apart vehicle, looking in gas tank, etc. 
4. If it is a non-routine search, need reasonable suspicion
5. Strip-searches, X-rays, cavity searches are all non-routine searches
· In this case, searching the defendant’s laptop computer was considered a routine search.  If the police see any other evidence while conducting the search that is in “plain view”, that evidence is admissible. In this case, the defendant consented to the police searching his laptop because he gave them his password.  The police found thousands of pictures of child pornography.


· This rule creates a problem with attorneys traveling, etc., because police are accessing privileged information on their laptops, etc. 

SCHOOL SEARCHES
· Safford- Reasonable suspicion is standard for searching students in school. Zero Tolerance policies allow individual students to be searched for drugs.  RULES for STRIP SEARCHES AT SCHOOL:
1. If the drug being sought is inherently dangerous, strip searches are allowed
2. If the drug is not dangerous, strip searches are not allowed unless an excessive quantity is suspected
3. If reasonable suspicion to believe drugs are located in the underwear, strip searches are allowed

IV. Standing

· On exam, if standing issues are triggered, the search was likely unlawful.
· There are usually standing issues where there is more than one defendant

EXAM – order of analysis
1. Standing?
2. Search?
3. PC?
4. Warrant?
5. Warrant Exception?

· Rakas v. Illinois- The standard for standing is whether the individual had a reasonable expectation of privacy. (same standard applied to whether there has been a search).  Passengers in vehicles usually have a lower expectation of privacy so they usually do not have standing.  For vehicles:
1. Drivers almost always have standing
2. People who claim ownership, have the keys, or who are loaned the car usually have standing
3. Passengers usually never have standing
· Minnesota v. Olsen- Overnight guests at a home have standing to challenge searches because they have a higher expectation of privacy. 
· Minnesota v. Carter- Officer got a tip that 4 people were in an apartment bagging cocaine, he went to the apartment and peered in the window and saw the 4 bagging cocaine. 3 men who were guests at the house challenged the search as unlawful, but the court held that they were not overnight guests, they were just there for purposes of the transaction, so they did not have a reasonable expectation of privacy. 
RULE: Guests not staying overnight may have standing, but it depends on the totality of the circumstances.
· Rawlings v. Kentucky- cops go to a house where 5 people live to arrest X.  They smell pot from inside so they go get a warrant. The cops found LSD that defendant had put in her bag and she challenged the search.  The court held she did not have standing because she had not known the defendant that long, had no right to exclude them from her purse, it happened quickly, and the defendant had never put things in there before, so she had no reasonable expectation of privacy. 
RULE: ownership of property (here the purse) does not in and of itself confer standing to challenge the search of that property.  It depends on the reasonable expectation of privacy. 
· NOTE: with less frequent visitors, other factors matter in the judicial inquiry, such as the frequency of visits, whether or not the individual has a key to the premises, etc. 


V. Exclusionary Rule
· Rule: evidence obtained in an unlawful search will be inadmissible and suppressed at trial. 
· The purpose of this rule is to:
1. Deter police from unlawful searches by excluding illegally obtained evidence; and
2. Maintain Judicial Integrity in the Criminal Judicial process
· Opponents argue the rule is not an effective deterrent, police don’t respond to incentives by appellate courts, the costs are warranted
· Proponents argue the rule encourages institutional compliance, incentivize the police to seek more warrants, the benefits outweigh the costs, and everyone benefits
EXCEPTIONS:
1. Good Faith Exception – U.S. v. Leon – where an officer who behaves in an objectively reasonable manner relies on a defective warrant, the evidence is admissible.  This ONLY applies to cases with warrants.
Exceptions to the Good Faith Exception:
i. If an officer misleads the court intentionally in order to get a warrant issued
ii. If the Magistrate signs the warrant without reading, etc.
iii. If the affidavit is lacking
iv. If the warrant itself is facially defective

FRUIT OF POISONOUS TREE DOCTRINE
Rule: Evidence (fruit) obtained from an unlawful search, interrogation, or arrest (poisonous tree) is inadmissible. 
Purpose: Police are not supposed to benefit from illegal activity
The rule assumes there has been a constitutional violation
	Exceptions:
1. Attenuation – Evidence is too far removed from conduct and is admissible. The state has the BOP by a preponderance of the evidence to show this.
· Look for long chain of events and a break in the chain
2. Independent Source – Murray v. U.S.- if police arrive at evidence in 2 ways, as long as there was a legal route to discovery of the evidence, the evidence is admissible even if it was found illegally. The state has the BOP by a preponderance of the evidence to show this.  If the independent source is an informant, the standard for informants still applies (1. Credibility (basis of knowledge, is info. Predictive?) 2. Reliability (does tip have sufficient inditia of reliability, history of providing reliable info.).
· The practical effect of this exception is that police will do an illegal search, get the information afterwards, call in informant, and the exception applies making the evidence admissible. 
3. Inevitable Discovery- Nix. v. Williams – the evidence is admissible if the state can show by a preponderance of the evidence the evidence would have been discovered anyways. 
· This exception is the most practical and useful because the police can lawfully impound and inventory vehicles when they search incident to arrest where they have probable cause to arrest.  However, this is only effective where there is police department policies that allow inventories. 

Part Two: 5th Amendment Issues                                                                                                .

· Constitutional right to be free from self-incrimination
· Central issues are:
1. Whether statements are VOLUNTARY, and
2. Whether the Miranda doctrine is complied with

I. Custody/ Interrogations/Confessions

QUESTIONING IN CUSTODY/PRE-INDICTMENT/SUSPECT
· Miranda- Constitutional rule of procedure, states are bound to follow.  When taken into custody, suspects have a fundamental right to be made aware of their 5th amendment protection, and that they may remain silent. This is because the situation and confessions are considered coercive where the defendant does not know their rights. Protects against coercion and forced confessions. 
· This rule protects career criminals because they invoke their Miranda rights every time
· The doctrine requires:
1. Custody
· Custody requires restriction of freedom.  Test is whether:
i. Under arrest? Or
ii. Liberty is restricted to a degree consistent with arrest. 
· Factors: where located, length or duration of custody, the demeanor of the police, whether the individual is handcuffed, if there are weapons drawn, how the individual got there, and whether they were told they were free to leave. 
2. Interrogation
· The test for whether there was an interrogation is whether:
i. Was there express questioning?
If yes, it is interrogation and not permissible but for 2 exceptions. OR
ii. If used persuasive technique which is functional equivalent of express questioning.  STD. is whether it is reasonably likely to illicit incriminating response.  It is a TOTALITY OF CIRCUMSTANCES test.
· Subtle compulsion, and not particularized to the suspect, it is NOT interrogation
· Off-hand remarks are NOT interrogation
· Where the defendant is NOT in custody, Miranda is not triggered and the warnings are not required prior to interrogation because there is no restriction of freedom (Oregon v. Mathiason)
· Some encounters that begin voluntary may later become coercive and then it is considered custody for purposes of requiring the Miranda warning (Oregon v. Mathiason).  Here, the police left a note on a suspect’s door asking him to call. The suspect called and went to the police station voluntarily to speak with the police, but the interrogation became coercive so the Miranda warnings were required. 
· The fact that you are stopped under the TERRY doctrine does not mean you are in custody for purposes of the Miranda warning. 
· The Miranda test is a bright line rule, and applies to all suspects in custody, whether for a misdemeanor or felony. (Berkemer v. McCarty)
· After the Miranda rights are invoked, all questions MUST seize
· Volunteered statements by the suspect before Miranda warnings are admissible and don’t require a warning prior to.  
· If suspect goes in and admits a crime, most courts require a subsequent Miranda warning before follow-up questions proceed
· Miranda only protects TESTIMONIAL statements, not non-testimonial statements like taking a hair or blood sample
· Routine booking questions do NOT require Miranda warnings
· What if the police give the warning incorrectly or inadequately? Courts generally hold that close enough is sufficient enough
· Jail-Plan Scenario- if suspect is in custody, there is no warning, and a statement is made, it is admissible because it is not considered a coercive environment
· Miranda is NOT required when:
1. Public safety is a matter of concern (public safety extends to police and suspects), or
2. The statement is being used for impeachment
· SUBSEQUENT STATEMENTS/SECOND STATEMENTS
· FRUIT OF POISONOUS TREE DOCTRINE DOES NOT APPLY TO MIRANDA TO RENDER STATEMENTS MADE INADMISSIBLE.  MIRANDA WARNINGS NEVER BREAK CHAIN IN FRUIT OF POISONOUS TREE SCENARIOS (this is because Miranda is not a rule of constitutional law, it is a prophylactic rule).  The second confession or tangible evidence is admissible.
· FRUIT OF POISONOUS TREE DOES APPLY TO INVOLUNTARY CONFESSIONS (beatings, torture, etc.) with force, threats of force, or psychological trickery
· Missouri v. Seibert- 2-stage interrogations: police intentionally speak with a suspect, do not give the Miranda warning, wait until the suspect has admitted something, then give the Miranda warning, and ask the same question.  
RULE: statements repeated after a Miranda warning is given are inadmissible if they are involuntary. 
STD: whether the warning reasonably conveyed the suspect his rights
· Elstad- where the initial failure to warn before a confession was given was an oversight of the police (and more or less a good faith mistake), the post-warning confession is admissible (and pre-warning).
· U.S. v. Wade- being put in a line-up does not violate the 5th because it does not get into the confines of the suspect’s mind


II. 6th Amendment Right to Counsel Protection after initiation of formal adjudication process

QUESTIONING AFTER FORMAL PROCESS HAS BEGUN/POST-INDICTMENT/DEFENDANT

· Massian v. U.S.- after a defendant has been indicted, and the formal adjudication process has begun, the government can’t intentionally illicit incriminating information from the defendant without defendant’s attorney present. 
· The practical effect of this it creates an incentive for the police not to indict the suspect until they get the information they need
· This also creates an incentive for police to arrest a co-defendant first to illicit information from the other suspect
· Brewer v. Williams- where police have discussions with defendant who has already been indicted and invoked right to counsel, and they questions they are asking call for an incriminating response (here the police were trying to illicit information about the whereabouts of a body), this is a violation of the 6th amendment, so the fruit of the poisonous tree doctrine applies, and the confession and physical evidence found thereafter (here, the body), are suppressed and inadmissible. 
· Kuhlmann-Coleman v. Wilson- JAIL PLANT SCENARIO – when the police send an informant in jail to get information from a defendant in jail against whom proceedings have already been initiated, the information is admissible so long as the information just LISTENS and does not deliberately illicit information and ask questions. 
· This makes it better for police to send in a jail plant with a defendant who has not yet been indicted because the informant can question the defendant all they like. 
· Michigan v. Jackson- once a defendant has invoked right to counsel, cops can’t re-approach the defendant and ask the defendant to waive their Massian right to counsel being present. 
· EXAM- waiver of Massian rights are possible, but there is a heavy burden on the government to show waiver, and a presumption against waiver exists. 

LINE-UPS
· U.S. v. Wade- unlawful identifications in line-ups get litigated under the 6th amendment. Where a defendant who already has counsel if put in a line-up without counsel present, the identification is unlawful and the conviction may be thrown out after the eye witness testimony is excluded. 
· Kirby v. Illinois- once proceedings begin against a defendant (indictment usually, TX), any line-up requires counsel being present, or a valid waiver of right to counsel (knowing and voluntary).  If the line-up occurs before an indictment has been issued against a suspect, the suspect has no right to an attorney at the line-up. 
· This provides an incentive for police to do line-ups before proceedings against an individual have formally begun.
· Line-ups after the initiation of judicial proceedings are usually 2nd line-ups to refresh the memory of the witness, etc. 
· U.S. v. Ash- the right to counsel does not apply to non-corporeal identifications (body, looking at pictures, etc.)
RULE: if the individual is not physically present, there is no right to counsel.

	
	DUE PROCESS/IDENTIFICATIONS
· Stovall v. Denno- a ground of attack is also where a confrontation is so unnecessarily suggestive and conducive to irreparable mistaken identification as to deny a suspect due process of law.  
TEST: claimed violation of due process of law depends on the totality of the circumstances.  
· It is hard to prove unnecessary/suggestive
· EXCEPTION: RELIABILITY: Manson v. Braithwaite- undercover cop gave in-court identification and testimony on photographs.  
RULE: Even where an identification is unnecessary and suggestive (here, suggestive because only 1 photo used, and unnecessary because there was no emergency preventing the use of multiple photos), the identification  is still admissible if it is RELIABLE.  Test for RELIABLE:
1. How good the opportunity was to view the suspect (amount of daylight, time spent looking at the suspect, 
2. Degree of Certainty (how carefully did he look, the accuracy and detailed nature of the description)
· The practical effect of this is that line-ups are almost entirely unregulated by the Supreme Court because most are done prior to an indictment being issued. 
· This standard makes it very difficult to prove a violation of due process of law. 

III. GRAND JURIES

· “SHIELD” or layer of protection between a suspect and the criminal justice process
· Grand juries are NOT binding on the states.  Most states don’t use, but Texas does!
· Texas and the federal system only use grand juries for felonies
· Process: prosecutor presents a witness and other evidence to the grand jury. The prosecutor presents the grand jury with a “true bill”.  After the jury has heard the testimony and reviewed the evidence, the jury can issue a “no bill”
· The proceedings are secret (voting)
· U.S. v. Williams- Prosecutor is not required to disclose exculpatory evidence to the grand jury.  The federal rules of evidence don’t apply to grand jury proceedings. It is not the court’s job to supervise this process. 

WHO APPEARS BEFORE GRAND JURIES?
1. Target – who is being investigated.  On the federal level, get a target letter. 
2. Subject – someone who is potentially involved, but there is not enough evidence against to indict.
3. Witness- can later become a target
· NOTE: all of the above 3 categories of individuals can assert 5th amendment protection
· Can what they say before the grand jury be used against them?
2 Types of IMMUNITY apply to these individuals:
1. Transactional: gold standard, usually comes with the witness pleading guilty.  Whatever testimony the individual gives before the grand jury may not later be used against that individual, or anything related to it, even if more is found out later
2. Use/Derivative Use: any testimony given can’t be used against the witness and anything derived from the testimony can’t be used against the witness. This parallels 5th amendment rights. 
· Both types of immunity eliminate 5th amendment protection and force the witness to testify.
· If the witness refuses to testify anyways, the judge may hold the witness in civil contempt which can carry with it up to 18 months incarceration. 

     PROSECUTORIAL DISCRETION IN CHARGING
· Almost entirely unregulated
· So, you either need, 1) good internal guidelines, or 2) different outcomes
· There is no restriction on prosecutors with charging.  They can charge a defendant with a higher crime just to plea them down. 
· Only limitation is with equal protection clause and acting vindictively

     APPOINTED ATTORNEYS/APPEALS/14th Amendment
· Cal v. Alabama- in a capital case, where the defendant can’t afford a lawyer or proceed pro se, the 14th amendment requires the state to appoint counsel for defendant
· Dicken- if a defendant is charged with a felony and can’t afford an attorney, the state is required to appoint an attorney for the defendant that is paid for by the state. 
· Hammlin- if a defendant is charged with a misdemeanor that might carry with it a jail sentence, the defendant is entitled to appointed counsel
· Scott v. Illinois- where a defendant is charged with a misdemeanor and the judge decides they won’t impose any jail time on the defendant, the judge is not legally bound to appoint an attorney for the defendant. 
· Douglas v. California- defendants are entitled to legal representation on their first appeal as of right.  Defendant is entitled to court-appointed attorney. 
· Moffit- Discretionary or subsequent appeals don’t carry the right to appointed counsel for the defendant. 

RIGHT TO JURY TRIAL
· Duncan v. Louisiana- jury right is fundamental, incorporate 6th amendment through 14th, binding on states.  All is incorporated except: 1) right to grand jury; 2) excessive bail clause; 3) excessive fine clause. THIS IS SELECTIVE INCORPORATION of the Bill of Rights.
NOTE: right to jury trial is not fundamental if defendant only faces short time in jail.
NOTE: jury unanimity and the number of jurors is not fundamental.
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