CRIMINAL LAW SKELETAL OUTLINE
Prof. Crump
	HOMICIDE

	PA Pattern
	A. Malice Aforethought
     1. Express malice = intent

     2. Implied malice = abandoned/malignant heart, or in process of felony.

B. Homicide Gradations
     1. 1st degree: malice aforethought + premeditation and deliberation

          a.  Premeditation and deliberation found 3 ways: 

               1. Planning Activity

               2. Motive

               3. Manner of Killing

     2. 2nd degree: malice aforethought only

     3. Vol. Mansl.: intentional killing w/o malice

          a. “heat of passion” killing – requirements:

               (1) adequate cause: would cloud jdgmt of ordinary person

               (2) severity of passion: whether reasonable person’s judgement would be clouded to the point of killing

               (3) timing: “cool off” period could require murder charge rather than voluntary manslaughter

               (4) victim: must be involved in creating the passion

     4. Invol. Mansl.: reckless killing ( aware of risk and acts anyway; “without due caution or circumspection”

     5. Criminally Negligent Homicide – criminally negligent killing.

	TX Statutes

(Modified MPC)
	A. Homicide Gradations
     1. Murder: only one degree; NO malice; NO premeditation

          a. intentionally or knowingly causing death

          b. intent to cause serious bodily injury -clearly dangerous to human life

          c. commission of felony

          d. Sudden passion – reduces sentence.  Must show adequate cause. Δ must prove by a preponderance of the evidence.

              1.  Sudden passion – passion caused by provocation by individual killed.

              2.  Adequate cause – Commonly produce anger, rage, resentment, terror – person of ordinary temper would be unable to think coolly.

     2. Manslaughter – Reckless killing

          a. aware substantial and unjustified risk – Gross deviation from ordinary person

     3. Crim. Negl. Homicide - criminally negligent killing 

         a. Not aware of substantial and unjustified risk – Gross deviation from ordinary person

     4. Capital Murder: murder “plus” aggravating circumstances

	TX Mental States
	If no mental state is set out in a statute, the standard applied is recklessness. 

     1. Intent: conscious desire

     2. Knowledge: knowledge of result to a substantial certainty;

     3. Recklessness: aware of a substantial and unjustified risk, the ignoring of which is a gross deviation from acting as a reasonable person

     4. Criminal Negligence: unaware of risk of which a reasonable person would be aware; lack of awareness constitutes a gross deviation from the reasonable person standard

     5. Strict Liability: no requirement of mens rea.  Implies guilt w/o fault.

        a.  Must be established in statute.

	Felony Murder
	A. Common Law: Malice is implied from intent to commit a felony.

B. Limits:

     1. Dangerousness:

          a. Pa. Pattern – dangerous felony – focus on statutory def’n of felony

          b. MPC/TX – dangerous act – focus on Δ’s actions.

     2. Merger: lesser included homicidal crime NOT a predicate for felony murder rule

          a. Felony is merged into manslaughter

          b. CA, but not TX, extends merger to assaultive crimes

     3. Furtherance: murder must be committed in furtherance of, or in flight from, the commission of a felony

     4. Causation:

          a. Agency = only Δ’s acts (not co-felons or acts setting felony in motion)

          b. Proximate cause

          c. “But for” causation; foreseeable

    5.  Pro/Con on Felony Murder:

         a.  Roth & Sondby – Con

             1.  Patchwork system including rules of mitigation

             2.  Most serious sanctions should not be reserved for an accident.

             3.  Should be reserved for a mentally guilty act.

             4.  Deterrence is not likely – unintended act.

             5.  Felons won’t know the rules.

        b.  Crump – Pro

             1.  Rational classification, grading: Robbery w/death isn’t just a robbery

             2.  Condemnation – reaffirms sanctity of human life.

             3.  Bad acts with bad consequences will be deterrents.  Everyone know about them because we all watch Law and Order.

             4.  Limits aren’t patchwork but related to purposes; every crime has its limits

	ELEMENTS

	Reading Statutes
	A. Break rule into elements

B. Deal with ambiguity of elements (definitions, syntax, structure)

C. Read statute together to get full understanding

	Interpreting Elements
	A. Logic: Deductive (syllogism); Inductive (analogy)

B. Formalist – look at the text/structure only

C. Instrumentalist – look at context.  What is the purpose behind the statute?

D. Natural Law – inherent in nature –arises because of who we are.  Endowed by the creator.

E. Positivist – Rights flow from a duly recognized sovereign.

F. Bobbitt’s 6 Modalities: THE DPS

     1. Textual: words/language of text

     2. Historical: intention of drafters; time prior to text

     3. Structural: relationships between entities recognized by document  (taxpayer v. IRS).  

     4. Doctrinal: previous interpretations; prior case law

     5. Prudential: policy

     6. Ehtical: right vs. wrong

	Actus Reus
	A. The physical element – Act + circumstances + result

B. TXPC 6.01: ACT COMPONENT – must voluntarily have one of the following:

     1. act – 

     2. omission – Δ is criminally liable for failing to act when:

          a. statute imposes duty to act.

          b. Δ is in certain status relationship with victim

          c. Δ assumes contractual duty to act

          d. Δ voluntarily assumes care of the victim and prevents others from rendering aid

     3.  possession
          a. control + knowledge

          b. for enough time so that Δ could have eliminated control

          c. constructive possession: controlled, but not in immediate possession

          d. “suddenly realized possession”: knowing possession without terminating control

C. Causation:

     1. Causation is implied element of result.  Does not require foreseeability.

     2. TXPC 6.04: Δ is criminally responsible if the result wouldn’t have occurred “but for” the Δ’s conduct (includes contribution to concurrent causes)

D. Status alone cannot be the basis of a crime

	Mens Rea
	A. MPC – What Δ was thinking at the time he committed the act.  Culpable mental state or general criminal intent.

     1. Intent: conscious desire

     2. Knowledge: substantial certainty that result will occur

          a. NOTE: Congress rejected MPC knowledge for “awareness of high probability”

     3. Recklessness: aware of substantial and unjustified risk and acts anyway; ignoring risk = gross deviation from reasonable standard

     4. Criminal Negligence: unaware of risk, but should have been

     5.  Simple Negligence: unawareness of risk; acting below standard of reasonable care, but not grossly so.

     6.  Strict Liability: no requirement of mens rea.  Implies guilt w/o fault.

        a.  Must be established in statute.

     7.  If statute doesn’t provide for mens rea, recklessness is required and it applies to all elements of the crime.

C. Variations of Mens Rea:

     1. Deliberate Ignorance: “Ostrich” approach

          a. MPC: Deliberate ignorance + high probability = substitute for higher mens rea (i.e., knowledge)

          b. TX does NOT have “ostrich” approach; deliberate ignorance must fit into knowledge or recklessness

     2. Transferred intent: Intent to commit lesser crime transfers to felony actually committed

     3. Specific Intent: i.e., intent to murder

     4. General Intent: i.e., intent to kill

	BURDEN OF PROOF

	Elements of Crimes (proof beyond a reasonable doubt)
	A. Due Process clause of the 14th Am. requires burden of proof beyond a reasonable doubt.

B. TXPC 2.01: Proof Beyond Reasonable Doubt
     1. All Δs are presumed innocent

     2. Each element of the offense must be proven beyond a reasonable doubt for Δ can be convicted.

C. Prosecutor must provide proof beyond a reasonable doubt without using the knowledge of the Δ and without inadmissible statements made by the Δ.

D. TXPC 2.02: Exceptions
     1. Prosecutor must negate the existence of an exception in te charge and prove beyond a reasonable doubt that Δ does not fall within the exception.

	Defenses (proof beyond a reasonable doubt)
	A. TXPC 2.03: Defense
     1. Prosecutor is NOT required to negate the existence of a defense in the charge.

     2. Defenses are NOT submitted to the jury unless raised by the evidence – Δ has burden of raising substantial evidence
     3. Prosecutors must DISPROVE defenses by proof beyond a reasonable doubt.

	Affirmative Defenses (proof by a preponderance of the evidence)
	A. TXPC 2.04: Affirmative Defenses
    1. Prosecutor is NOT required to negate the existence of an affirmative defense in the charge.

     2. Affirmative defenses are not submitted to the jury unless raised by the evidence – Δ has burden of raising substantial evidence
    3. The Δ must prove the affirmative defense by a preponderance of the evidence.

	Evidence
	A. Circumstantial Evidence

     1. A conviction of circumstantial evidence can’t be sustained if the circumstances don’t exclude every other reasonable hypothesis except that of guilty of the accused.

     2. Strong suspicion or mere probability is not enough.

     3. On appeal – evidence is viewed in light most favorable to verdict.

B. DNA – according to Crump, the fact that a 1:1,000,000 chance that the Δs DNA is not the DNA found is not that great of evidence. 

C. Eyewitnesses – bad witnesses.  Factors:

     1. Forgetting curve

     2. Stress = distortion

     3. Assimilation

     4. Feedback with other people strengthens identification

     5. Confidence doesn’t = accuracy

     6. Second ID transfer

     7. Cross-racial identification not as perceptive.

	Other Burdens of Proof
	A. Preponderance of Evidence: sentencing; probation/parole revocation; affirmative defenses (Δ).

B. Discretion w/ no Burden of Proof: bail, evidence

C. Probable Cause and Reasonable Suspicion: search and arrest warrants, grand jury 

D. True Defenses: burden of production on Δ; enough evidence to raise an issue

	ASSAULT

	TX Statutes (Basic Assault)
	A. TXPC 22.01: Assault
     1. a. Δ knowingly, intentionally or recklessly 

         b. Causes bodily injury

         c. To another OR

     2. a. Intentionally or knowingly

         b. Threatens another 

         c. With imminent bodily injury, OR

     3. a. Intentionally or knowingly 

         b. Causes physical contact 

         c. With another 

         d. When the person knows or should reasonably believe 

         e. That the other will regard the contact as offensive or provocative.

B. TXPC 22.021: Aggravated Assault
     1. assault (22.01) AND

     2. causes serious bodily injury OR

     3. uses or exhibits a deadly weapon during commission of assault

* Serious bodily injury – loss of function of bodily member or organ

C. TXPC 22.04: Injury to a Child
     1. Δ intentionally, or knowingly, or recklessly, or w/crim negligence

     2. causes by act or omission

     3. a child, elderly individual or disabled individual

     4. serious bodily injury OR

     5. serious mental deficiency, impairment or injury  OR

     6. bodily injury 

     7.  Exception for spanking exists.

D. TXPC 22.05: Deadly conduct
     1. Δ recklessly

     2. engages conduct 

     3. that places another

     4. in imminent danger of serious bodily injury OR

     5. knowingly discharges a firearm 

     6. at or in the direction of

     7. people, a building or vehicle (regardless of whether it’s occupied)

     8. all but 4 are 3rd deg felony. 

     9. Recklessness and danger assumed if you point a firearm at another.

E. TXPC 22.07: Terroristic Threat
    1. D threatens to commit an offense

    2. involving violence

    3. to any person 

    4. or property

    5. w/intent to

    6. cause a reaction of any type to his threat by an official/agency who deals w/emergencies OR

    7. place any person in fear of imminent serious bodily injury OR

    8. prevent or interrupt occupation of a building/place of public access OR

    9. impair or interrupt pub. communications, transportation, water supply, gas, etc.

F. TX does NOT require specific intent or intent to cause an assault

	Sexual Assault
	A. Actus Reus = force + nonconsent + sexual act

     1. There must be force (or substitute – threat, duress, fraud) even without consent.

     2. Implied force – problem when victim submits out of fear

B. Mens Rea – hinges on Δ’s awareness of non-consent

     1. CA: negligence is enough

     2. Focus is on force, consent and Δ’s mens rea rea regarding consent

C. TXPC 22.011: Basic Sexual Assault
     1. Δ 

     2. intentionally or knowingly

     3. causes penetration

     4. of the anus or female sexual organ

     5. of another person

     6. by any means

     7. without that person’s consent; OR

     8. Causes penetration of the mouth by Δ’s sexual organ without consent.

D. TXPC 22.021: Aggravated Sexual Assault
     1. without consent AND causes serious bodily injury OR attempts to cause death

     2. threat of serious bodily injury or death OR use of deadly weapon

          a. words are enough to constitute threat

          b. presenting a weapon is enough; Δ does not have to threaten with it.

E. Corroboration requirement – for sexual assault you only need one witness but it’s hard to prove.  

F. Victim must tell someone of the offense within one year (other than Δ) unless victim is minor, then its 10 yrs after age of majority.

	GENERAL DEFENSES

	Self-Defense
	A. TXPC 9.31, 9.32
     1. (1) a person is justified in (2) using force (3) against another (4) when and to the degree (5) he reasonably believes (6) the force is immediately necessary (7) to protect himself (8) against the use or attempted use of (9) unlawful (10) force

     2. Exceptions: Aggressor may not use force if 

         a. in response to verbal provocation

         b. to resist arrest or search

         c. Δ consents to force used against him

         d. he provoked the attack against him, UNLESS he abandons the encounter OR communicates his intent to do so, is unable to continue the provocation, and the other person continues the attack
     3. Deadly force:
          a. If justified under 9.31; OR

          b. If reasonable person in the Δ’s situation would not have retreated

          c. when and to the degree he reasonably believes the deadly force is immediately necessary to (a) protect himself against use/attempted use of unlawful deadly force; or (b) to prevent the other’s imminent commission of aggravated kidnapping, murder, sexual assault, aggravated sexual assault, robbery, or aggravated robbery.

B. Texas Objective Approach: Reasonable person standard – Δ can use force when and to the degree he reasonably believes immediately necessary to protect against other’s use of unlawful force.  Fear must be both reasonable and honest.
C. MPC Subjective Approach – Δ’s subjective belief that the use of deadly force was necessary to protect himself

	Defense of Another
	A. TXPC 9.33
     1. If the Δ reasonably believes a third person is entitled to use force or deadly force to protect himself under 9.31 and 9.32, he is entitled to protect that third person from the force or deadly force he reasonably believes to be threatening that person.

     2. Δ must reasonably believe that his intervention is immediately necessary to protect the third person

B. TX adopts the reasonable belief approach
C. NY = “step into the shoes” approach – the Δ’s right to defend a third person is limited to the third person’s actual right to defend himself

	Necessity
	A. TXPC 9.22
     1. reasonable belief that Δ’s conduct is immediately necessary to avoid imminent harm

     2. reasonable avoidance of harm outweighs following the law

     3. Examples of Use – prison outbreak and civil disobedience.

B. LIMIT: Δ must show that a reasonable person would see that avoiding harm CLEARLY outweighs the harm sought to be avoided in the statute

	Duress
	A. TXPC 8.05
     1. affirmative defense

     2. Δ engaged in conduct because he was compelled to do so by threat of imminent death or serious bodily injury

	Entrapment
	A. TXPC 8.06: objective AND subjective requirements

     1. Δ must be induced to commit an offense – Δ must prove that he is not predisposed by persuasion likely to cause a person to commit the offense – showing that government could persuade an ordinary person.

B. Objective – Gov’t participation shows “intolerable involvement”

C. Subjective – Based on Δ’s predisposition.

	Insanity
	A. McNaughten Test – must show knowledge of he act being wrong.

B. Irresistible Impulse – McNaughten plus irresistible impulse.

B. MPC: as a result of mental defect, lacks substantial capacity to appreciate the wrongfulness of his conduct or to conform conduct to the law.

C. TXPC 8.01: Like M’Naghten test – Δ must not have knowledge of wrongfulness of action.

     1. affirmative defense – Δ must prove by preponderance of evid.

	Other Defenses
	A. Intoxication: NOT a defense

B. Mistake in Fact: TXPC 8.02 – Can be a defense if the Δ has a reasonable belief which negates the mens rea requirement of the offense

C. Mistake of Law: TXPC 8.03 –c  NOT a defense; CAN be an affirmative defense if there is a reasonable belief AND a written document stating the mistaken law upon Δ relied

D. Defense of Property: Can’t really shoot them in the back, but you can use reasonable force.

	THEFT

	Common Law
	A. Larceny
     1. caption – Trespassory taking (must actually posses); AND

     2. asportation – Carrying away

     3. of the property

     4. of another

     5. with intent to permanently deprive the owner of possession

B. Larceny by Trick
     1. possession (NOT title) obtained

     2. by trick – NOT caption 

     3. with intent to permanently deprive owner

C. False Pretenses
     1. title (NOT possession) obtained

     2. by deception with intent to permanently deprive owner

D. Embezzlement
     1. fraudulent

     2. appropriation

     3. of property of another

     4. by entrusted employee, bailee, or fiduciary

          a. proper possession (no caption/asportation) – misuse of trust

	TX Statutes (consolidation of common law theft crimes)
	A. TXPC 31.02: Consolidation
     1. Mens rea = intent to deprive owner of property

          a. Δ will be acquitted even with an unreasonable belief that he is not stealing

B. TXPC 31.03: Theft
     1. Unlawful (w/o owners effective consent) appropriation (exercise control)

     2. of property (can include a deed)

     3. with intent to

     4. deprive (permanent OR extended)

     5. the owner

     6. of property

C. TXPC 31.03(b)(2), (c)(1)-(3): Theft by receiving
     1. proof of knowledge that property is stolen

     2. corroboration of testimony of co-party

     3. absence of records creates a presumption of knowledge

     4. excludes evidence of extraneous offenses

     5. use of deception by police is acceptable

     6. Similar transactions are evidence of knowledge.

	THEFT “PLUS” – THREATS TO PERSONAL SECURITY

	Robbery
	A. TXPC 29.01, 29.02: Simple Robbery – The Δ

     1. in the course of theft

     2. with intent

     3. to obtain or maintain control

     4. of the property

     5. intentionally, knowingly or recklessly

     6. Causes bodily injury of another; OR

     7. Intentionally, knowingly 

     8. Threatens another individual.

B. TXPC 29.03: Aggravated Robbery
     1. simple robbery AND

          a. causing serious bodily injury OR

          b. uses or exhibits a deadly weapon OR

          c. causes bodily injury to another or threatens or places another in fear of imminent bodily injury or death if the person is:

               i.  the other is 65+ years old OR

               ii. the other is disabled

	Burglary
	A. TXPC 30.01, 30.02: Burglary
     1. without effective consent of owner:

          a. enters

          b. habitation or building (or portion of building)

          c. not then open to the public

          d. with intent to commit felony, theft OR assault

     2. without effective consent of owner:

          a. remains concealed

          b. with intent to commit a felony, theft OR assault

     3. without effective consent of owner:

          a. enters a building AND

          b. commits or attempts to commit

          c. felony, theft or assault

	SENTENCING

	Justifications
	A. Rehabilitation: reform Δ into law-abiding citizen

B. Incapacitation: keep Δ from hurting others; system has given up on rehabilitation

C. Deterrence:

     1. Specific ( this particular Δ

     2. General ( society in general

D. Retribution: punish Δ for crime

     1. “revenge” or “justice”?

     2. blameworthiness

     3. proportionality (punishment fit the crime)

     4. uniformity/equality of sentencing between Δs who commit the same crimes

E. Sentencing goals are sometimes inconsistent

F. Sentencing structure must reflect goals

     1. Determinate

     2. Indeterminate ( TX = broad range for judge/jury to select from

	Federal Sentencing Guidelines
	A. Base offense level (1-43)

B. Relevant conduct (+) (All events surrounding crime.  Not just Δ.

C. Specific offense characteristics (+) ( i.e., amount of loss; use of a firearm

D. Adjustments (+ or -)

     1. Victim-related (+)

     2. Role in the offense ( managerial (+); lesser role (-)

     3. Obstruction (+)

     4. Multiple counts (+)

     5. Acceptance of responsibility (-)

A through D = Offense Level
E. Criminal history category

F. Sentencing table ( cross offense level with criminal history to get sentence range
G. Departure: if court determines that there is a factor that the guidelines did not adequately consider, it may depart from guideline range ( must state reason for departure

H. Probation or Mandatory Max./Min. Sentence – Probation allowed up to a 10 yr sentence. 

NOTE: Preponderance of the evidence = burden of proof in sentencing

	TX Capital Punishment
	A. TXPC 19.03: Capital Murder
     1. Murder under 19.02 AND

          a. murder of on-duty police officer OR
          b. intentional murder in course of committing/attempting to commit kidnapping, burglary, robbery, aggravated sexual assault, arson, or obstruction or retaliation OR

          c. murder for remuneration or promise thereof; employs another for murder for remuneration OR

          d. murder committed during escape from prison or jail

          e. murder committed during incarceration

B. Separate Sentencing Hearing:

     1. Issues submitted to jury:

          a. violence ( continuing threat

          b. anticipation ( whether Δ anticipated life would be taken

          If yes to both, then:
          c. mitigating circumstances which would warrant life, rather than death, sentence

     2. Burden of Proof = Beyond Reasonable Doubt

     3. Results: YYN = death; N to (a) or (b) = life; YYY = life

C. Arguments for:

     1. Barbarism

     2. Kill innocent

     3. Causes more murders

     4. Racial Discrimination

     5. Blameworthiness – the punishment doesn’t always fit the crime

D. Argument Against:

     1. Deterrence

     2.  Permanent Incapacitation

     3.  Justice

	PREPARATORY OFFENSES

	Attempt
	A. Four types:

     1. Tries and fails

     2. Interrupted

     3. Mistake

     4. Desistance

B. Elements:

     1. Mens rea = specific intent to commit the object offense

     2. Actus reus = sufficient act

          a. substantial step

          b. more than preparation ( TXPC 15.01 and MPC: More than preparation that tends but fails to effect the commission of the offense intended

C. Defenses:

     1. Renunciation

     2. Impossibility

          a. Factual impossibility = NO defense

          b. False legal impossibility = NO defense

          c. True legal impossibility = IS a defense

          d. Inherent impossibility = could go either way

D. Criminal Instrument: must be specifically made or adapted for crime

E. Solicitation: TXPC 15.03 ( requires corroborating circumstances which STRONGLY corroborate the solicitation itself AND the Δ’s intent that the other person act on the solicitation

	Conspiracy
	A. TXPC 15.02
     1. Plurality: more than one person

     2. Agreement: doesn’t have to be formal

     3. Purpose/Intent to promote or further a felony

     4. One person must commit an overt act: need not be criminal act

B. Mens rea = intent ( knowledge is NOT enough

C. Conspiracy can be inferred from acts

	MULTIPLE PARTIES

	Parties
	A. TXPC 7.02(a)
     A person is criminally responsible for an offense committed by the conduct of another if:

     1. Acting with the kind of culpability required for the offense, he causes or aids an innocent or nonresponsible person to engage in conduct prohibited by the definition of the offense; 

     2. Acting with intent to promote or assist the commission of the offense, he solicits, encourages, directs, aids or attempts to aid the other person to commit the offense; OR

     3. Having a legal duty to prevent commission of the offense and acting with intent to promote or assist its commission, he fails to make a reasonable effort to prevent commission of the offense.

B. Federal Approach:

     1. Aiding and abetting is the standard used for principals.

     2. To prove: show Δ affirmatively participated and associated himself w/venture or encouraged someone.

C. TXPC 7.22 – 7.24: Corporate
     1. Corporation is liable for FELONY only if its commission was authorized, requested, commanded, performed, or recklessly tolerated by at least a high managerial agent of the company.

     2. Affirmative Defense: Due diligence to prevent the commission of the offense

D. Δ can be liable for intended party offense – even if Δ isn’t personally responsible – but NOT for any foreseeable offense

	Vicarious Liability
	A. Pinkerton Rule = TXPC 7.02(b)
     1. A Δ involved in a conspiracy:

          a. is liable for the planned felony committed; AND

          c. any foreseeable felony committed in furtherance of the felony.

     2. Liability is for completed crimes ( ALL completed crimes, whether Δ committed them or not

          a. Any crime completed in the scope, furtherance or, of foreseeable from the commission of the felony.

	RICO
	A. Creates civil and criminal sanctions.

B. Liability established under RICO if:

    1. A person

a. does not have to be an employee


b. does not have to “conduct” the affairs—participation, directly or indirectly, in the conduct of the affairs of the enterprise is enough

     2. engages in a pattern of racketeering activity

a. The conduct must affect interstate commerce so that the federal government can regulate under Article I powers.

            b. At least two predicate crimes of defined types in the past 10 years that are continuous and related (shows a pattern).


   i. Predicate crimes are broad—range from murder to 



gambling to obscenity

               ii. NOTE that the Supreme Court has held that two acts do not  necessarily fulfill the pattern requirement (2+)

      3. in connection with an association or enterprise.


a. enterprise means a group activity—it can be legitimate or illegitimate

C. Forfeiture: a convicted actor has to give up any property or interest acquired or maintained in violation of the statute.

     1. Determined by “interest would not have been obtained BUT FOR his   racketeering activities.”

D. Treble damages for civil remedy have caused a tendency to over assert and make out RICO violations for garden variety offenses.  There is a thought that RICO should only reach organized crime but the courts have refused to limit it to that. Judges may sanction for misuse.

	CRIMINAL PROCEDURE

	Warrants and other Pre-Indictment Documents
	A. Warrant – Authorizes arrest of Δ.

      1.  Officers need warrants unless they witness the act.

      2.  Citizens can only arrest if they witness act which is a felony or against the public peace.

      3.  Officer can arrest on hearing of felony if Δ is about to escape (citizen cannot).

      4.  Officer can arrest on probable cause

B. Commitment – Analogous to warrant. Authorizes Δ to be held after arrest made.

C. Capias or Summons – Warrant to arrest Δ already under jurisdiction of court.

D. Complaint – Precedes indictment. 

     1.  Need only be based on a belief

     2.  Charges commission of a defense, name of Δ and time/place. 

     3.  Signed by affiant.

     4.  Indictment must match complaint.

     5.  Based on affidavit.

E. 24 Hour hearing –quick hearing to insure sufficient evidence to hold Δ.

    1.  Attorney is appointed (if needed).

    2.  Bail is set.

F. Examining Trial – determines probable cause.  If you are indicted before you get an examining trial, you won’t get one later. 

	Indictment
	A. State every element requiring proof – track the statute
B. Certain elements need more specific info: date, location (county), name of victim, manner or means of commission

C. Think about reasonable doubt burden of proof when stating elements

D. Include all possible methods of committing offense (i.e., intentionally OR knowingly; all three types of committing murder)

E.  Sentencing Enhancement notice – included in indictment – sets minimum sentence for Δ with past felony convictions.
F.  Comes from grand jury (after request of true bill or no bill by DA)

G. Attacks on indictments – rare, but here they are:

     1. Motion to set aside – used for procedural errors

     2. Exception on substance – like motion for failure to state a claim.

     3. Exception to form of indictment 

H.  State allowed to amend after attack.

	Charge
	A. Introduction paragraph – tracks indictment; plea of Δ

B. Definition paragraph – each element and variation

C. Application paragraph – “Therefore …. [plug in facts from indictment]

D. Last page instructions – burden of proof; presumption of innocence; indictment does NOT equate guilt; verdict forms

	Guilty Plea Process/ Dismissal
	A.  Federal Process.

      1. Requires voluntariness

      2. Requires a factual basis for the plea.

B.  Tex. Code Crim. Proc.  W WAVER

     1. Written waiver of jury trial, signed by Δ

     2. Written approval of judge 
     3. Admonition of rights, sentencing range, etc.

     4. Voluntariness

     5. Evidence to support guilty plea

     6. Right to withdraw if judge does not abide by plea bargain terms.

C. State can, with permission of the court, dismiss an action by filing a written statement regarding the reason for dismissal.  

	Voir Dire
	A. Prosecution goes first

B. Each side defines burden of proof, states facts

C. Ask jurors specific questions to determine any prejudices, preconceived notions, etc.

D. Appeal to emotions

	Trial/Post-Trial Motions
	A. Defense Motions – 

     1. Motion to suppress – exclude evidence of witnesses (lineups etc)

     2. Motion for discovery -

     3. Motion in Limine – 

     4. Brady Motion – prosecution must give any favorable evidence.

Motion for Judgment of Acquittal (federal); Motion for Directed Verdict (state)

     1. Proof that reasonable juror could NOT find reasonable doubt, applying the law

     2. Issue is NOT whether judge find reasonable doubt – issue = whether rational trier of fact could find reasonable doubt; whether reasonable minds could differ

	Sentencing Hearing
	A. Jury election

     1. Can elect a jury in any offense except capital crimes which MUST have a jury

B. Process – 

     1. relevant evidence

     2. criminal record – prove character, NOT crime

     3. character

     4. unadjudicated crimes

C. Pre-Sentencing Investigation

     1. Judge may order – Federal judge MUST order

     2. Interview Δ; hearing

     3. Δ can object in writing – submit affidavits, etc.

	LAWYERING 101 CRAP

	Elements of a good K 
	Six elements of a good contract - PP BOOT:

1. Parties Involved

2. Preconditions

3. Breach and Remedies

4. Obligations of the Opponent

5. Obligations of the Client

6. Termination

	Client Relations
	Things to do to maintain good client relations:

1.  Be Nice

2. Pay attention on first meeting

3. Do something now – call someone with client in office to show prompt attention.

4.  Wear a suit.

5.  Make them think their problem is important.

6.  Sell them paper – every paper you produce is reproduced for client.

7.  Bills should project effort – use verbs, use small paper, list everything in paragraphs.

	Graham Docket Management
	1. Prosecution “Enemy #1” – backlog of cases

2. Why? – The more cases you have, the less time you can deal with, the longer it takes to get to cases (they become cold).

3. How Respond – Pick your battles – push court prosecution on violent crimes and offer plea bargains on the 1st time offenses, white collar crimes, etc.

4. Increase offer for late acceptance – “I’ll offer you 5 years probation now, if you accept it later, I’m tacking on 30 days in jail.”  Only works if you are consistent with doing this and you follow through.

5.   Crump says this is difficult to make work, and it may even be unethical (don’t give Δ time to investigate their case fully).

6.   Legitimate delays – how do you handle them?  - deal with this differently than other delays.

7.    Early sure trial setting leads to settlement. – Civil Justice Reform Act (differential case management)

8.   Crump wants an 85 – 90 % conviction rate. 




	Malpractice Avoidance
	1. 3 biggest Areas: Plaintiff’s personal injury, family law, criminal – probably because π’s are unsophisticated and at very low points in their lives.

2. Examples:

a. 2 co-workers – Ethical trap – both say the other one did it.   You must disclose all potential risks.  CYA through paperwork.

b. “Found the check in a poker game” – investigate the story he gives by extensively interviewing him, documenting everything carefully; use long questionnaire and then you have proof if the Δ does not cooperate.  Try to find the witnesses.  

c. Client’s story = innocence; wants to plead g. and get time served – Make sure client understands all options. 

d. “Changed” story – usually attny’s try to withdraw, but judge won’t let them. 

e. Parents hire – you cannot tell the parents anything because they are not your client.

f. Burg d pleads – Still have to check the evidence and make sure that  what client did actually constitutes a burglary.  

g. Ridiculous offer – you must offer any settlement offer to client. 

3. Client’s character.



	The Case For and Against Settlement
	A. For

     1. Scarce Resources

     2. Ajudication is usually disastrous for one party

     3. Reduction of docket

     4. Cost less than trial

     5. Takes less time

     6. Jury trials don’t always reach appropriate results

     7. The norm

B. Against

     1. Undermines justice process

     2. Δ may want a neutral jury and judge

     3. Unfair to co-defendants

     4. Possibility of inadequate sentence.

     5. Public perception of law enforcement. 

     6. Jury may overcompensate one defendant to compensate for another one getting off.
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