MURDER AND SEXUAL ASSAULT 

1. Homicide 
a. Common law

i. Murder is the unlawful killing of another human being with malice afterthought. 

ii. Four types of malice all amounting to murder. Murder does not exist in degrees. More modern statutes create degrees. 

1. Express malice: You have intent to kill or intent to engage in grievous bodily harm. 

2. Implied malice: 

a. Depraved Heart Murder: You have no intent to kill, but defendant acted in such a way which shows a depraved mind, wanton disregard for human life, unreasonable human risk, extreme recklessness.

b. Felony murder: there is no intent to kill, but death occurs during the intentional commission of a predicate felony. 

iii. Manslaughter: there is a lack of intent. 

1. Voluntary manslaughter: someone who intended to kill, but did so in the heat of passion. 

2. Involuntary manslaughter: death results during reckless behavior (if extreme reckless behavior ratchet up to depraved heart murder) 

3. Under one year and one day common law rule, death resulting from the actus reus must occur within one year and one day. Old rule. 

4. Criminal negligence (i.e. negligent homicide under MPC): the defendant should be, but is not, aware of substantial and unjustifiable risk to human life. 

iv. Premeditation and Deliberate 

1. Premeditation typically means QUANITY of time. 

2. Deliberate (cool and rational thinking) typically means QUALITY of time. 

3. You can premeditate without deliberating. 

4. You cannot deliberate without premeditating. 

5. Factors used to determine if there was deliberate premeditation: 

a. Provocation by the deceased. 

b. Conduct before the killing. 

c. Threats made before the killing. 

d. Ill will or bad relationship between the parties. 

e. Dealing of a lethal blow after victim was dead or helpless. 

f. Killing a brutal manner (nature and number of wounds) 

b. MPC 

i. Generally most interested in the mens rea or culpability of the defendant. 

ii. Under MPC there are multiple levels of murder:

1. Defendant acts purposefully to kill. 

2. Defendant acts knowingly to kill. 

3. Defendant acts recklessly with extreme indifference to the value of human life. (similar to depraved heart murder) 

4. No felony-murder under the MPC. However, there are instances where the commission of a felony would make your actions extremely reckless. 

iii. Manslaughter under the MPC: 

1. Voluntary: defendant must have culpability level of extreme emotional distress or disturbance. 

2. Involuntary/negligent homicide: the defendant must have the culpability level of recklessness for this charge. Negligent homicide is a more valid option under the MPC. 

c. Heat of Passion (DEFENSE to MURDER) (allows us to ratchet down from murder to voluntary manslaugher) 
i. Common law: 

1. Words alone are not enough to constitute provocation. 

2. Minor physical activity is not enough. 

3. There are a series of “pigeon holes” that amount to heat of passion (only way you can use heat of passion as a defense): 

a. Catching a cheating spouse in the act

b. Serious assault and battery

c. Involvement in mutual combat

d. Seeing a relative killed and going after the killer. 

4. After you fit into one of these pigeon holes you have to pass the test for provocation: 

a. Is there adequate provocation? (words alone not enough) 

b. Is the response reasonable?

c. Is there a cooling off period? (time) 

d. Is there a causal connection between the passionate event and the harm that occurs? 

ii. MPC: 

1. Words alone can be enough. (can be subjectively provoked by words alone)

2. Must determine if that subjective provocation is reasonable. 

3. MPC is less concerned with linking the passionate event with the particular harm. (causation and cooling off more lenient) 

4. There are no “pigeon holes.” All we ask is if the defendant was reasonably provoked. We take the person’s frailties and situation into account. A person in their shoes. Any subjective provocation. 

5. Under the MPC it is not the heat of passion rule, but the extreme emotional disturbance rule.  

d. Unintentional Killings (involuntary manslaughter continued) 

i. Common law: 

1. This charge is based on basic level recklessness (3rd level in MPC).

2. To ratchet up to depraved heart murder you must show extreme recklessness where the risk is unjustifiable. 

3. To determine this we ask:

a. Is there a high probability of death? (extremely risky) AND

b. Is there a base, anti-social motive to the conduct? 

e. Felony Murder (only at common law) 

i. First, we look at a specific list of enumerated felonies that are listed as underlying or predicate felonies to determine if the felony is a predicate for felony murder. If enumerated we defer to the legislature. Even if not inherently dangerous. 

ii. Second, if this does not work, we try to determine if the predicate felony was inherently dangerous. 

iii. To determine if the felony is inherently dangerous: (courts use one of the two prisms) 

1. Abstract: overlooks real world elements. By its very nature it is dangerous as an action. 

2. Contextual: the result of the action. Dead body etc. Very easy to be inherently dangerous. 

iv. Independent Felony v. Merger Doctrine 

1. In order to have a felony murder, there must be death and an independent felony. 

2. Certain predicate felonies will merge with murder. 

a. Voluntary manslaughter and assault typically merges with murder. Therefore you cannot have felony murder. 

b. In other words assault would become part of the homicide. 

3. Res Jeste: 

a. If a death occurs in the immediate flight from a felony, defendant is guilty of felony murder. 

b. We do not cut off defendant’s liability the second he leaves the dwelling. 

v. Felony Murder Causation 

1. Agency approach: Felony murder does not apply if the person directly causing the death is a non felon or innocent agent (i.e. police officer) (majority rule). That police officer or innocent agent is not the felon’s agent. So no felony-murder. 

2. Proximate causation: (minority rule) If the shooter is a non-felon, the felons can be held responsible if they are the proximate cause by setting into motion the acts which resulted in the victim’s death. It must be foreseeable. 

2. Sexual Assault or Rape

a. Common law: 

i. You need force AND lack of consent. 

ii. Traditional rules of common law rape (not modern)

1. Carnal knowledge of a woman forcibly against her will. 

2. Carnal knowledge means ordinary vaginal intercourse.

3. The victim could only be a woman. 

4. Only a male could be the perpetrator. 

5. And it has to be forcible AND against her will. 

a. This force could be physical force (actual) or threat of force (constructive). 

iii. How much force is necessary? 

1. Enough to cause serious bodily injury or death. 

2. Enough to overcome the victim’s resistance. Resist to the utmost. 

3. You need more force than is needed for penetration. 

4. Stranger rape are easier to prove force and lack of consent. 

iv. It is possible to demonstrate lack of consent, but not force. 

v. If the victim is alleging threat of force, the threat must be objectively reasonable. It is not enough that the victim demonstrate a subjective fear of force. 

vi. We spend a lot of time looking at whether victims resisted and how much. Best evidence of mens rea. 

vii. First assess consent, then force. 

viii. At common law, withdrawing consent is not enough, she must also provide some sort of resistance. 

b. Rape Reform Statutes
i. Some jurisdictions have reformed the law so that defendant is convicted just be victim showing lack of consent and simply penetration. 

ii. Lack of consent:

1. Consent can be explicit (words) OR

2. Implicit (actions, body language, lack of resistance) 

iii. A key difference of rape reform is that now, the burden of proof is really being placed on the defendant to show that his belief that the victim consented was reasonable.  

iv. Even though consensual intercourse has commenced, either party is entitled to withdraw consent at any time. At that point, if the person continues after consent has been withdrawn, that person is guilty as if there was no consent in the first place.

c. Mistake of Fact as a Defense to Sexual Assault 

i. Because rape is a general intent crime, the mistake of fact must be genuine AND objectively reasonable. 

ii. Simply lacking actual knowledge alone is not enough. Because lack of knowledge may be unreasonable. 

iii. The reasonable person is a reasonable person in the defendant’s circumstances. 

iv. Defendant has the burden of producing evidence to show mistake of fact. 

v. Govt. still has the burden of persuading the jury beyond a reasonable doubt with the appropriate elements including mens rea.

d. Fraud and Sexual Assault 

i. Fraud in Factum: the consent fails because what happened is not what the victim consented to. Unconscious of the nature of the act. 

ii. Fraud in the Inducement: you trick a person into having sexual relations. They still know they are having sex. 

iii. Fraud in factum invalidates consent and the actor can be guilty of rape. Fraud in the inducement never invalidates consent. 

e. Rape Shield Statutes
i. Defendant does not get to introduce evidence of the victim’s prior sexual history. 

ii. It is irrelevant and harassing and humiliating. Deter people from coming forward. 

iii. Would allow evidence of motive to fabricate.  
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