
CRIMINAL LAW: GERSHOWITZ: SUMMER 2010

I. Elements of a Crime

a. COMMON LAW: ACTUS REUS-the actual statutorily defined criminal act. 

i. It must be a crime at the time of the act. 

ii. It must be voluntary

iii. Must cause the proscribed result if there is a proscribed result.

b. Principle of Legality: retroactive criminal lawmaking is prohibited. This not give the person fair notice. Takes lawmaking ability from the legislature and gives it to judges. Problem of notice and arbitrariness. 

c. Acts and Omissions

i. Cannot be criminally liable unless there is an overt act. 

ii. Failure to act (omission) is not a crime unless there was a duty to act. 

I. Statutory duty (like in a good Samaritan law) 

II. Status or relationship (parent to child, husband to wife) 

III. Contractual relationship (landlord to tenant, doctor to patient, lifeguard to swimmer) 

IV. Assumption of responsibility or rescue (if you begin rescuing someone, no one else can help, cannot abandon the rescue) 

V. Create the peril yourself (hit someone with your car, have duty to help, call police) 

d. Voluntariness 

i. An act must be 

I. Voluntary

II. A “willed movement” 

III. Processed through body and brain

IV. MPC defines acts that are involuntary 

a. Reflex or convulsion

b. Movement during unconsciousness or sleep

c. During hypnosis

d. A bodily movement that is not a product of effort or determination of the actor, something habitual.

V. Time framing: how far back do you go to determine act was voluntary. Man who has seizures drives and kills four kids. Was it voluntary to get in the car? Or involuntary bc he was seizing? 

e. Causation: must have but for and proximate cause to be guilty. COMMON LAW. 

i. Actual Cause 

I. BUT FOR (cause in fact or “but for” cause) But for the cause (defendants act or omission) the harm would not have occurred. 

II. Acceleration: If the 2nd act speeds up a death, we can hold that actor responsible for speeding up the death/shortening the life of the individual (even if just for a moment) 

III. Substantial Factor: when more than one actor engages in an act that on its own would have caused the death, then both actors satisfy the causation element. But for would not work in this situation. Both held liable. 

f. Legal Cause (Proximate Cause) 

i. Chain of events must be close enough to link the cause to the ultimate result. 
ii. Foreseeability is the key issue. Was it foreseeable this would happen? 

iii. This is a question of fact for the jury to decide.

iv. Look for a superseding intervening force or event that occurs after defendant’s initial act/omission, but before the resulting harm. Is there a break in the causal chain? This superseding intervening event would have to be unforeseeable leading to not guilty. 

v. Apparent safety doctrine: When a person reaches a position of safety, the original wrongdoer is no longer responsible for any ensuing harm. 

g. Concurrence of the Elements 

i. The actus reus, mens rea, causation and social harm must all happen simultaneously. 

ii. I.e. if the man did not die at impact (as defined in the pleading/indictment), but rather as a result of being dragged by another car, the bus driver’s act is not linked to the resulting harm. This would be a failure of proof. 

h. MPC: actual causation is almost exactly the same. However, the MPC does not look at proximate causation. Sticks with but for most often. Actual result must be within the defendant’s purpose and ask the jury to determine if the defendant was culpable/caused the crime. 

i. MPC-ACTUS REUS 
i. Categorize the offense according to the kind of element (conduct, circumstance or result) and which culpability level applies) 

ii. Conduct crime or elements: actus reus does not include the result (harm) i.e. DWI does not require an accident, only the conduct of driving drunk. Only act or omission is required. 

iii. Attendant circumstance crime or elements: a condition or external factors must be present, in conjunction with the prohibited conduct or result, in order to be a crime. I.e. “it is an offense to drive an automobile in an intoxicated condition” the words “in an intoxicated condition” represent the attendant circumstance. 

iv. Result crime or elements: Actus reus does include the result or harm. Most offenses do not require a result. (murder would require a result) 

v. EXAMPLES: 

I. Homicide: (mens rea) causes (conduct) the death (result) of another human being (circumstance). 

II. Assault (mens rea) attempts to cause or causes (conduct) bodily injury (result) to another (circumstance). 

j. COMMON LAW-MENS REA-under the common law most crimes require that a defendant have the general or specific intent to commit a crime.
i. General intent: intent to commit the actus reus of the crime. When reading the statute, all that is required is that the act itself be done with a particular mental state. Just need a morally blameworthy state of mind. 
I. Objective: what a reasonable person would think. 
II. Reserved for crimes that permit conviction on basis of less culpable mental state, like reckless or negligent. 
III. Any mental state whether express or implied in the definition of the offense that relates solely to the acts that constitute the criminal offense. 
IV. I.e. “intentional application of force upon another” (battery) intentional is mens rea, while application of force is the actus reus. 
V. Intent can be inferred from the fact that he engaged in the conduct. 
ii. Specific Intent: There must be intent to do something more than the actus reus of the crime. 

I. Intends to perform the act as well as accomplish a specific result. Subjective (what the individual person actually knew)

II. Offense in which a mental state is expressly set out in the definition of the crime. Must prove general and specific. 
III. Denote an offense that contains in its definition the mens rea element of intent or perhaps knowledge. 
IV. I.e. possession of marijuana with intent to sell. 
V. Govt. must prove one of the following: 
a. There was intent to commit some future crime. 
b. Proof of a special motive or purpose for committing the actus reus. I.e. offensive conduct upon another with intent to cause humiliation. 
c. Proof of actor’s awareness of an attendant circumstance i.e. intentional sale of obscene literature to a person known to be under 18.
d. Best indicator is that toward the end of the statute it will say “with the intent” or “knowledge to.” 
k. MPC-MENS REA

i. MPC utilizes culpability levels and discards the idea of general and specific intent. If Defendant has the requisite mental state, that is enough. Mental state element found in the crime modifies every element of that crime. 
ii. PURPOSELY: as applied to conduct or result elements, “it is his conscious object to engage in conduct of that nature or to cause such a result.” 
I. As applies to circumstance elements, the defendant “is aware of the existence of such circumstances or he believes or hopes that they exist.”  
iii. KNOWINGLY: As applied to conduct or circumstance elements, “he is aware that his conduct is of that nature of or that such circumstances exist.” 

I. As applied to result elements, “he is aware that it is practically certain that his conduct will cause such a result.” 
iv. RECKLESSLY: as applied to ALL elements, “he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct. 

I. The risk “involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation.” From the perspective of the defendant. Ask the defendant if they knew and disregarded the risk. 
v. NEGLIGENTLY: As applied to ALL elements, “he should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct.” The risk “involves a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation.” Jury must look at objective view of the situation as it actually existed. Disfavored and not assumed to be in any statute. Exception basis of liability.
vi. Under the MPC: if a statute does not specify a mental state element assume recklessness or higher. 
vii. Under the common law: if a statute does not specify a mental state element, it would usually result in strict liability. 
viii. One of these levels of culpability must be proved with respect to each material element of the offense which may involve:
I. Nature of the forbidden act. 
II. Attendant circumstances
III. Result of the conduct

ix. INTENT: Ordinary presumption is that a person intends the natural and probable consequences of his action. Inference. 

I. You have to have the social harm. 

II. Statute requires the act and intent to do specific harm. 

III. We can infer from his actions the intent. 

IV. Transferred intent: Statutes just require that you have intent to cause bodily harm in general, not to a specific person. Doesn’t matter if you harm the unintended person. Social harm must be the same, however. 
V. Ostrich Instruction: willful blindness or deliberate ignorance. We will hold someone responsible if they are aware of a high probability that something exists, don’t have to know for sure. Defendant deliberately closed her eyes to what would have otherwise been obvious. Must be enough ignorance for willful or reckless. Can be dangerously close to negligence. 
a. There are overt acts and psychological avoidances.
l. Strict Liability Offenses-Both common law and mens rea. An offense which does not carry a mens rea requirement, the performance of the act is enough. Do not have to prove general or specific intent. 

i. There is a strong presumption against strict liability offenses. 
ii. MPC-strongly disfavors strict liability because some of the purposes of criminal law (deterrence and rehab) are not accomplished through strict liability. 
iii. Usually public welfare (statutory rape, grenades) OR regulatory (speeding, many traffic violations)
I. Offense is regulatory
II. Carries a light penalty
III. Difficulty in locating fault. 
iv. When the MPC would apply strict liability though generally disfavored. 

I. Little or no jail time. 
II. Public welfare offenses like statutory rape
v. Reasons for opposing strict liability

I. Does not serve retributive purpose
II. Does not deter the actor bc he doesn’t know he did anything wrong. (no mens rea)
vi. Principles: 

I. If punishment of the wrongdoer far outweighs regulation of the social order as a purpose of the law in question, then mens rea is probably required. 
II. If the penalty is light, involving a relatively small fine and not including prison, then mens rea is probably not required. 
III. Large penalty means we DO NOT dispense with mens rea. Outer limit of possible punishment. 
IV. Just because a statute is silent on mens rea, doesn’t mean there is no expectation of mens rea. Mens rea is the assumption. 
V. Public welfare offenses:
a. They regulate dangerous or deleterious devices or products. Waste. 
b. Heighten duties of those in control of particular industries. 
VI. Protect the protected class when looking at statutory construction. 

m.  Mistakes of Fact: occurs when the defendant would not have committed a        crime if the facts were as the defendant believed them to be. So defendant would be lacking the requisite mens rea. 

i. Common Law: 

I. Specific intent crimes: The defendant is not guilty if a mistake of fact negates a specific intent element if the defendant has a genuine (honest) belief (subjectively) as determined by the jury. His belief does not have to be reasonable. Even if reckless or negligent. 
II. General intent crimes: The mistake of fact negates the mens rea if the defendant’s belief is genuine (honest) (subjectively) and reasonable (objective) as determined by the jury. Only reasonable mistakes will exculpate the defendant from general intent offenses. 
III. Mistake of fact is never a defense for strict liability crimes. 
IV. Common law analysis: 

a. Ask is it general or specific intent crime? 
b. If it is specific intent, does the mistake relate to the general intent or specific intent element?
c. If relating to specific intent element, was it honest/genuine? Reasonable DOES NOT matter. 
d. If relates to general intent element or crime, is it genuine and objectively reasonable? Must be both. 
V. Moral wrong doctrine: (rarely used) 

a. Even if the actor’s mistake of fact is reasonable, his intentional commission of an immoral act serves as blameworthiness to justify conviction. (assuming actus reus satisfied) Look at defendant’s conduct through accused eyes. 
VI. Legal wrong doctrine: 

a. If the mistake of fact negates the mens rea element for a more serious crime, but the mistake proves he did commit a lesser crime, we toss out the mistake entirely and hold him to the higher standard. (child porn: if defendant believes person is 18 when they are actually 17, defendant gets more serious punishment because its still illegal to distribute child porn to someone 18 or over. 
VII. In both modern common law and MPC: we increasingly look at a reasonable person in defendant’s position. From his or her position. 

VIII. MPC APPROACH TO MISTAKE OF FACT. 

a. MPC does not differentiate between general and specific intent crimes. 
b. Mistake of fact is a defense when it negates mens rea of any MPC crime. Whether the mistake is reasonable, reckless or negligent. 
c. For the reckless level, a reasonable or negligent mistake exculpates, but a reckless mistake does not because that’s the mens rea needed. 
d. For the negligence level, only a reasonable mistake exculpates because anything unreasonable is negligent. 
e. MPC does not use moral wrong or legal wrong doctrine. 
n. MISTAKES OF LAW-Common law 

i. Mistake of law occurs when the defendant believes that his actions are not prohibited by law. 
ii. General rule: ignorance of the law is no excuse. Mistake of law is not a defense and does not negate any type of mens rea. 
iii. There are some exceptions: 
I. Reasonable reliance:
a. No defense to rely upon your own interpretation of the law.
b. No defense to rely on the advice of legal counsel.
c. Only a defense to rely on an official interpretation of the law (judicial official) even if erroneous. 
II. Fair notice: If there is no reason a reasonable person would be aware of the law, the defendant could raise fair notice defense. 

iv. You are expected to know all of the laws if written down. 

I. Malum in se: crimes which by just looking, everyone knows are illegal (murder, rape, arson)

II. Malum prohibitum: crimes which are not inherently terrible, but society has decided to prohibit them for the benefit of society. (many of the laws added to the books by legislators) 

o. Mistake of Law-MPC 

i. Ignorance of the law is not an excuse.

ii. Mistake of law can acquit the defendant if the mistake negates a mens rea element of the offense. But this is very rare.  

iii. An honest mistake of fact is enough to negate mens rea, if the mens rea is purpose, knowledge, or reckless. Does not negate negligence. 

iv. Reasonable reliance applies. 

v. Fair notice: if a statute includes language that requires knowledge that something is illegal, then it is conceivable we will give a mistake of law. (if honest belief) Or if the statute is not published. 

p. Attempt or Inchoate Offenses 

i. Attempt focuses much more heavily on the actus reus of the crime. (was the actual crime committed) 

ii. Conspiracy focuses almost entirely on mens rea (state of culpability)

iii. Solicitation asking someone to do something illegal, even if they do not follow through. 

iv. Merger doctrine: you cannot be convicted of the inchoate offense and the underlying crime as well. The inchoate offense merges and becomes part of the target offense. I.e. cannot be convicted of attempted murder and murder. 

v. In almost all jurisdictions, attempt is punished less severely than the target offense. 

vi. When punishing attempt we know for sure that in the completed attempt (pull the trigger but gun jams, or someone drags you down) the defendant is always culpable. 

vii. In the incomplete attempt (stops before taking the last step). Much more difficult to assess the defendant’s culpability. 

viii. Attempt is always a specific intent crime. It does not matter whether target offense is general or specific. COMMON LAW. 
I. Attempt to commit the actus reus of the target offense (burglary-breaking and entering) 

II. Specific intent to commit the target offense. 

a. You must intend to attempt, you cannot attempt something that is reckless or negligent. You cannot be convicted of an attempted depraved heart murder. 

b. Attempt must be done purposefully or knowingly. 

c. It is harder to convict for attempt than for a target offense when the target offense is negligent or reckless behavior. 

d. Can never be convicted of felony murder, depraved heart murder or involuntary manslaughter as attempt. 

ix. Common Law Approaches to Determining Attempt. 

I. Last Act Test: Attempt occurs when the defendant performs the last act it is believed necessary to complete the offense. Very narrow and rarely used. 

II. Physical proximity test: Attempt occurs if the conduct would result in commission if the defendant was not hindered by extraneous circumstances. (i.e. police intervening) 

III. Dangerous proximity test: (Holmes test) Attempt is based on an evaluation of the gravity of the harm threatened, degree of apprehension aroused, and the probability the conduct would result in the intended offense. Balancing test of physical closeness to being able to complete the crime and the particular danger of the offense. 

IV. Indispensable element test: Only convict if defendant has all the necessary instrumentalities to commit the crime. He must have all the equipment and be in a position to use it. If missing one instrument, cannot convict. 

V. Probable desistance test: Only convict if jury or judge think defendant is past the point of no return. Look at an ordinary person (reasonable person standard) in this situation and ask if we think he may still turn back. Consider aggravating circumstances that would change behavior. 

VI. Res ispa or unequivocality: Only convict defendant by looking at his actions alone. They speak for themselves. Like watching a tv without the sound on. Conduct has to cease being unequivocal. 

VII. There also has to be concurrence. The actus reus and mens rea must occur simultaneously. We only convict if defendant has the requisite mens rea at the time the actus reus was committed. Must have both. 

x. Attempt- MPC-more broad than common law. 

I. The defendant must have the purpose to commit the offense and take a SUBSTANTIAL STEP towards the commission of the offense. (this test looks backwards at what has already been done, easier to convict) 

II. If defendant is in possession of materials to be used in the crime, then has them near the scene of the crime for no other reason than an illegal one, (no lawful purpose) we can find guilty of attempt.

III. Conduct that indicates a substantial step includes lying in wait, enticing the victim, reconnoitering the place for commission of the offense, unlawful entry, possession of material to be used in crime, or soliciting an innocent agent. 

IV. Defendant must have the requisite culpability for the completed offense.  

q. Attempt-Impossibility
i. Factual Impossibility 

I. Impossibility due to the fact that the illegal act cannot physically be accomplished. If the facts were as the defendant believed them to be, the crime would have been committed. 

II. The intended conduct is a crime that fails due to circumstances beyond the defendant’s control. I.e. picking an empty pocket. 

III. This cannot be an actual defense. 

ii. Legal Impossibility 

I. Pure legal impossibility occurs when a person performs a lawful act believing it is a crime. (violating a repealed law) 

II. In other words the law does not forbid what the defendant is trying to do. 

III. I.e. 27 year old man engages in sex with 17 year old, thinking it was statutory rape. The statutory rape law was for 16 or younger. He cannot be charged with statutory rape attempt bc it is not legally possible. 

iii. Hybrid Legal Impossibility

I. Occurs when the defendant’s goal is illegal but committing the offense is impossible due to a factual mistake regarding the legality of some circumstance. I.e. shooting a corpse believing it was still alive. 

II. This is a dressed up form of factual impossibility, so it is not a defense. 

iv. MPC view of Impossibility 

I. Abolishes the idea of hybrid impossibility. It does however recognize legal impossibility. Cannot be prosecuted for a crime that does not exist. 

r. ATTEMPT-ABANDONMENT

i. Common law approach
I. To raise abandonment as a defense, the defendant must have voluntarily and completely renounced his or her purpose.

II. The abandonment is not voluntary if it is due to resistance by the victim or intervention of a third party. 

ii. MPC approach
I. The defendant is not guilty of attempt if the defendant abandons the effort and completely renunciates his or her criminal purpose. 

II. Renuniciation is not complete if motivated by fear or if the defendant delays the crime until a later time. 

s. ATTEMPT-Solicitation
i. Defendant invites another person to engage in a felony or some misdemeanors. 

ii. Crime of solicitation itself is a misdemeanor under common law.
iii. MPC: punished the same way as completed offense would be.  

iv. It is a specific intent crime. Defendant needs to have the intent to do the actus reus AND the intent that they actually carry it out. 

v. Once you solicit you are guilty no matter what happens. 

vi. Like attempt it merges with the target offense. 

vii. Solicitation if crime not committed, or the crime by itself if crime is actually committed. 

t. ATTEMPT-Conspiracy 

i. The criminal act of agreeing to commit a criminal act. 

ii. Conspiracy is complete the moment the agreement is formed. Some jurisdictions require more than an agreement. Some require at least one step in furtherance of the agreement. This is called the OVERT ACT. This act itself does not have to be illegal. 

iii. The typical rules of hearsay evidence do not apply in a conspiracy conviction. Easy to prove conspiracy. 

iv. At common law there is no merger. Conspiracy does not merge with the target offense. You can be guilty of conspiracy and murder. Additionally even if you are not convicted of the target offense you may still be convicted of conspiracy.

v. Under the MPC there is merger. Conspiracy is as bad as the target offense, may punish as much as the target offense. Cannot be guilty of conspiracy AND the target offense. 

vi. Conspiracy is a specific intent crime (common law). You must have intent to agree AND intent to commit the target offense. 

vii. Pinkerton Doctrine under common law you are liable for all the acts of the co-conspirator that are reasonably foreseeable and are in furtherance of the conspiracy (even if you were not there when they were carried out) Don’t need to aid and abet. Just make an agreement. 

viii. So under common law once you are part of the conspiracy you are guilty of the charge of conspiracy and every other criminal offense by co-conspirators made in furtherance of the conspiracy. 

ix. Common law and MPC-culpability 

I. You cannot conspire to commit an IMPLIED malice or unintentional crime. Because conspiracy is a specific intent crime, there must be intent to agree and intent to commit the target offense. 

II. Mere knowledge of criminal activity is not enough to involve you in the conspiracy. In both common law and MPC you have the purpose to participate in the conspiracy. 

III. Courts are more likely to find knowledge of conspiracy sufficient if:

a. The defendant charged an inflated price for the action.

b. Goods and services are vastly disproportionate in quantity than he’d normally be selling. 

c. No lawful purpose for the service. 

IV. You can infer conspiracy based on the actions of people around the defendant. 

V. You must have an agreement BEFORE the act. 

x. Bilateral and Unilateral Conspiracy 

I. Bilateral:


a. Common law historically only allows bilateral. Two people must have the necessary mens rea to agree and carry out the target offense. If one is an undercover cop with no intent to commit the underlying crime, there is no bilateral conspiracy. Must have the mens rea. 

II. Unilateral: 

a. Still requires two people, but only one must have the necessary intent.

b. You could try charging with attempt, but it is easier to prove unilateral conspiracy. 

c. New statutes are allowing this. MPC
d. Remember the MPC is primarily concerned with each parties culpability. 

e. MPC would allow unilateral conspiracy. 

xi. Abandonment or Withdrawal of a Conspiracy 

I. Common law: You cannot withdraw from a completed crime of conspiracy. You can abandon the ongoing conspiracy and avoid charges for the target offense, but you will still be guilty of conspiracy.

II. MPC: It is difficult to abandon or withdraw. You must communicate to all conspirators that you are withdrawing. In some jurisdictions you actually have to stop the conspiracy from going forward. This only applies to the future crimes of the conspiracy, not to the already completed crime of conspiracy. 

a. Renunciation: if the defendant, a member of the conspiracy, comes forward and completely and voluntarily withdraws from the conspiracy, and helps thwart the conspiracy, we will allow that to be an affirmative defense for the already committed conspiracy, but the burden is higher. 

b. You are then guilty of any completed target offense, but not guilty of conspiracy or any future conspiracies or future target offenses. 

c. They actually BOTH require this renunciation. Really no differentiation here. 

u. Accomplice Liability 

i. This requires proof that the accomplice actually helps or assists in the commission of the target offense. No prior agreement is necessary. 

ii. It is a DERIVATIVE crime. We derive criminal responsibility from the principal. 

iii. Illegal actions of the principle become the illegal actions of the accomplice. 

iv. Under old common law the accessory could not be tried before the principle and could never be convicted if the principal was not convicted. 

v. Under the MPC these limitations were eliminated. Accessory can be tried first and convicted. 

vi. Under both typically the accomplice cannot be convicted of a higher offense than the principal. The only exception would be homicide. Very rare. 

vii. Under common law there must be some actual, physical help provided. More than mere presence. Must give open moral support and encouragement. Intent to aid and intent that actual crime be carried out.

viii. Under MPC attempting to assist is enough to make you criminally responsible. Does not matter if you are successful. 

ix. For both common law and MPC “but for” causation does not matter. If the principal would have successfully completed the crime without your help, it does not matter. 

x. Under common law the natural and probable consequences doctrine states that the accomplice can not only be charged with the intended crime, but any crime that was a natural and prob. Consequence of the crime aided. 

xi. Under MPC hold people responsible for mental state-mens rea.

xii. Under common law this is the same for conspiracy. It is a specific intent crime. 

I. Intent to assist the principal

II. Intent that the principal commit the target offense. 

xiii. We not hold someone of the protected class (statutory rape) responsible for accomplice liability. 

xiv. You can also abandon accomplice liability just like abandoning conspiracy. 

xv. Accomplice is not a crime within itself. 

xvi. Justification gets the principal and the accomplice out of a crime. 

xvii. Only the principal gets the benefit of the excuse defense. 

v. DEFENSES 

i. Justification and Excuse

I. Justification is criminal conduct that has been determined not to deserve punishment. Self defense is a justification defense and acts as a complete affirmative defense. 

a. Traditionally at common law, a person received no punishment if the conduct was justified. 

b. Historically under common law, a defendant was still punished if the crime was merely excused.

II. The doctrine of excuse claims that certain individuals cannot be blamed for their conduct. 

ii. Self-Defense- COMMON LAW 

I. The threat must be imminent. 

II. The defendant has an objectively reasonable belief that force is about to be used on them; and 

III. The defendant cannot use force that is excessive compared to the harm threatened by the aggressor. 

IV. You cannot be the aggressor or have “unclean hands” 

V. Use of deadly force

a. The defendant is justified in using deadly force for self-protection only if the defendant reasonably believes that deadly force is necessary to prevent aggressor’s imminent and unlawful use of deadly force. 

VI. Rule of Retreat 

a. The defendant must retreat rather than use force if there is a safe way to retreat. 

b. Exceptions exist in jurisdictions where they recognize the “Castle Doctrine” which states you do not have to retreat if the attack takes place in your home. More difficult when the aggressor and defendant live in the same home. 

iii. Self-Defense-MPC 

I. Does not care if the threat is imminent, it looks at whether the force was used immediately, and this is looked at through the defendant’s eyes (subjectively) 

II. Your response to the threat must be proportionate (just as common law) 

III. Just because you started it doesn’t mean you have forever forfeited your rights to self-defense. If non-aggressor responds disproportionately you have a right to protect yourself. I can claim self-defense if I CLEARLY retreated and they came after me. 

IV. Under MPC you must “retreat to the wall” But only if you can do so safely. 

iv. Self-Defense and Mistake of Fact

I. We will not let you use deadly force unless his mistaken belief is objectively reasonable. 

II. You may respond with deadly force if:

a. You face deadly force OR

b. You reasonably think you do, but you are wrong.

III. Common law:

a. Defendant must have a belief that is objectively reasonable. 

b. If found to be unreasonable, not a valid self-defense claim. 

IV. MPC:

a. If Defendant is mistaken, and his mistake is objectively reasonable, defendant is entitled to claim a Complete defense. 

b. If the mistake is unreasonable, he is entitled to an incomplete defense such as ratcheting down from murder to manslaughter. 

v. Defense of Others 

I. Under the modern trend you may use deadly force to protect someone if you reasonably believe it is necessary. 

II. Common law: 

a. In the past you had to have a special relationship (MPC never has followed this rule) 

b. Alter-ego rule: Someone who intervenes to help another only gets a defense of others instruction if the 3rd party would actually be justified in using self-defense. This is now overruled in most jurisdictions. 

c. Today under common law, if you reasonably believe someone is in need of assistance, even if you are wrong, you may be entitled to a defense of others. Same under MPC. 

vi. Defense of Habitation (Real Property) 

I. Under common law defendant may use deadly force if he thinks it is reasonably necessary to prevent an imminent and unlawful entry into the habitation. 

II. Under MPC defendant must reasonably believe that the intruder is trying to dispossess him of the home. Minor theft is not enough. 

III. Both do not require proportionate response. 

IV. Spring guns: 

a. Under common law: you may claim self defense only if the resident would have had an actual claim of self-defense had he shot the intruder himself. 

b. Under MPC spring guns are never allowed as a claim of self-defense. 

vii. Defense of Personal Property (movable items) 

I. At common law and MPC it is proportionate for the individual to use non-deadly force to protect personal property. Deadly would only be allowed if the crime escalates. 

II. Under common law you cannot BEGIN by using deadly force to protect personal property. 

III. MPC is the same, however it is permissible to utilize deadly force to protect personal property if it is not objectively possible using non-deadly force to prevent commission of the crime. I can shoot the fleeing car thief if it’s the only thing that would work. 

w. Necessity 

i. Necessity must be naturally created and you are balancing the harms (making a choice of evils) 

ii. It is a justification defense.

iii. Must come from a natural condition. 

iv. Must show the evil he has tried to prevent by committing the crime is objectively greater than the evil the statute he violated is trying to prevent. 

v. Necessary elements:

I. The defendant must be facing clear and imminent danger. 

II. The defendant must have reasonably believed the action taken would prevent harm. 

III. There was no legal way to prevent the harm. 

IV. The harm the defendant will cause must be less than the harm of the impending danger. 

V. Defendant must have clean hands, in other words did not create the danger. 

vi. At common law necessity does not apply to murder. 

vii. MPC focuses on the mens rea. Necessity is a defense to a purposeful or knowing crime. (could be murder) Necessity is not a defense to reckless or negligent crime. 

viii. Typically do not give this defense for civil disobedience. 

x. Duress 

i. An excuse defense. The excuse defense involves a claim by the defendant that another person forced the defendant to commit a crime. 

ii. Not a balancing of evils. Poor choice between evils does not matter. 

iii. Common law: (only applies to HUMAN threats) 

I. Never a defense to murder

II. There is an imminent (not future) threat that induces a well-grounded fear of death or grievous bodily injury. 

III. Must reasonably believe it is a genuine threat. 

IV. There cannot be a reasonable escape from threat. 

V. Must have clean hands. Did not place himself in this position. 

iv. MPC: very much the same, but more broad. 

I. Can raise duress as an excuse/defense for intentional murder. 

v. Duress is a personal defense. Only applied to this defendant at this time. Not like necessity which is the world at large. 

y. Intoxication 

i. Voluntary intoxication: actor is culpable for becoming intoxicated. It is not a defense, it is a failure of proof. But could inhibit the defendant from achieving the specific intent of the crime. It will prevent the govt. from proving the mens rea element of the specific intent portion of the crime. 

ii. Under common law: voluntary intoxication is NEVER a defense to a general intent or strict liability crime. It can be a defense to a specific intent crime. That means that it could be a defense to attempt crimes like attempted sexual assault. Some jurisdictions don’t allow this. 

iii. Under MPC: voluntary intoxication can be a defense if it prohibits the defendant from forming the necessary mens rea (purpose or knowing). Does not apply to reckless or negligent crimes. 

iv. Involuntary intoxication: actor is not responsible for becoming intoxicated. This is an excuse defense. Must demonstrate ONE of the following: 

I. Forcefully coerced to take intoxicant. 

II. Ingests it by mistake.

III. Intoxicated by prescription medicine, not know this would happen. 

z. Insanity 

i. Must be competent to stand trial now. If not it would violate your due process. You can be forcibly made to take medication to become competent. 

ii. All of the tests require that the defendant was suffering from a mental disease or defect at the time he committed the crime. 

iii. Four tests for insanity:

I. M’Naghten Rule: (all or nothing test) 

a. Focuses on the defendant’s cognitive capability. 

b. Defendant must show that he did not know the nature and quality of the act, or did not know the difference between right and wrong. 

II. Irresistible Impulse or Control Test: (all or nothing test and usually added to the above test)

a. Focuses more on the defendant’s volitional (behavior) capability. 

b. Defendant knew it was wrong but must show that he acted from an irresistible impulse and lost the power to choose between right and wrong. 

III. Product Test (only utilized in New Hampshire)

a. Defendant must show that “but for” the mental disease or defect, he would not have committed the crime. A causal link must be found between the mental disease and criminal act. 

b. Enormous responsibility in the hands of the experts. 

c. Very broad, vague and undefined. 

IV. MPC Test (not all or nothing)

a. Test was adopted in majority of jurisdictions, but later lost favor. 

b. The defendant must show that he lacked substantial capacity (cognitive) either to appreciate the wrongfulness of his act OR to conform (volitional) his conduct to the requirements of the law. 

c. Requires substantial capacity rather than total incapacity. Allows for appreciation of wrongfulness rather than knowledge. 
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