CRIME – conduct which, if duly shown to have taken place, will incur formal and solemn pronouncement of the moral condemnation of the community (it must be codified in a statute as such, to give fair notice)
INTRODUCTION TO CRIMINAL LAW:
BURDEN OF PROOF:
1. Due Process requires that the prosecutor persuade the fact finder:
a. Beyond a reasonable doubt

b. Of every material element necessary to constitute the crime charged

2. Burden is always on the prosecutor; never shifts to defendant
3. Presumption of innocence (“better that 10 guilty go free than 1 innocent”)

4. Prosecution must only foreclose all reasonable hypotheses of innocence, not every chance of innocence

5. Person can be convicted on circumstantial evidence alone (can be inferred)

JURY NULLIFICATION:

1. When jury pronounces a not guilty verdict in the face of overwhelming evidence of that defendant’s guilt

2. Nullification is a power, but NOT a right
3. Use of this power is not looked upon favorably

4. Countermajoritarian (People elect representatives to draft laws on behalf of the public; jury should just override, unless there are extreme circumstances

5. Dangerous because acquittals cannot be appealed

6. Juries are not encouraged to nullify in order to ensure that the power is reserved to times when the jury feels overwhelmingly about it

PRINCIPLES OF PUNISHMENT (drive the laws of society):
THEORIES OF PUNISHMENT (not mutually exclusive):
1. Utilitarianism
a. Punishment as the benefit of happiness or good in society

b. Forward-looking; Justified by societal benefit

c. Goals:

i. Specific Deterrence – keep that criminal from committing another crime

ii. General Deterrence – keep others from committing that crime

iii. Incapacitation – physically stops criminal from committing another crime

iv. Reform – rehabilitation of the criminal; improving his happiness

2. Retributivism
a. Punishment because the criminal deserves it
b. Backwards-looking; based on what was done; justified by prior wrongdoing

c. Innocent should never be punished

d. Likely to argue that remorse doesn’t matter

e. Types of Retributivism:

i. Negative retributivist – always believes criminal should be punished; innocent should never be punished

ii. Positive retributivist – criminal absolutely deserves to be punished, which helps restore that person; must be punished

iii. Assaultive retributivist – hatred for criminal

iv. Protective retributivist – criminal has a right to be made whole by punishment; criminal wants to be made whole

PENAL THEORIES IN ACTION:

1. Humiliation alone is not a permissible purpose of punishment
2. Two-step process to test punishment:

a. Did judge impose conditions for permissible purposes?

b. Are the conditions reasonably related to the purposes?

PROPORTIONALITY OF PUNISHMENT:

1. Punishment is “excessive” and unconstitutional when:

a. Makes no measurable contribution to acceptable goals of punishment; OR

b. Grossly disproportionate to the severity of the crime

2. Factors of disproportionality:

a. Gravity of offense vs. Harshness of penalty

b. Similar criminals (jurisdictionally) (Threshold test)

c. Similar crimes (Threshold test)

PRINCIPLE OF LEGALITY:

1. No crime or punishment without pre-existing law (“nulla poena sine lege”)

2. No criminal liability imposed unless conduct is described by a codified statute as criminal prior to the conduct of the actor

ACTUS REUS:

1. Voluntary act
2. Causation

3. Social Harm

TYPES OF CRIMES:
1. Conduct crimes – the actus reus will not include any harmful, tangible result

2. Result crimes – offense seeks to prevent or punish a harmful result

COMPONENTS OF A CRIME:
1. Actus Reus – the physical or external ingredient of the crime
a. “Actus” – voluntary physical movement

b. “Reus” – a certain, proscribed harm

c. Actus Reus = Voluntary Act + Causation + Social Harm

2. Mens Rea – the mental or internal ingredient of the crime

VOLUNTARY ACT:
1. Requires the willed movement (behavior), not just physical movement; overt act
2. Use of the actor’s mind, not just brain

3. EXCEPT: when the state of unconsciousness is voluntarily induced by alcohol/drugs, then it doesn’t attain the stature of a complete defense

4. MPC § 2.01(1): Requires voluntary act OR omission to perform act of which actor is physically capable

5. The following are not voluntary acts:

a. Reflex or convulsion

b. Bodily movement during unconsciousness or sleep

c. Conduct during hypnosis

d. Bodily movement that is not a product of the effort or determination of the actor, either conscious or habitual

OMISSIONS:
1. Generally, there is no criminal liability for omission. 

2. EXCEPT:  An omission is a voluntary act for the actus reus component of the crime when a legal duty exists

3. Legal duties (imposed by common law or statutes):

a. Special relationship between victim and defendant (i.e. husband & wife)

b. Established by statute
c. Contractual duty to care

d. Voluntary aid and seclusion from other aid

e. When the defendant creates the risk of harm to the victim

4. Withholding of a benefit (life support) is an omission, not an act

SOCIAL HARM:
1. Defined as a result, conduct, and/or attendant circumstance

2. Attendant circumstance:

a. A condition that must be present, in conjunction with the prohibited conduct or result, in order to convict for a crime

MENS REA (“ a guilty mind”):

Follows logically from both retributivist principles (an “innocent” person should never be punished) and utilitarian principles (no rehabilitation or specific deterrence needed)(however, it could generally deter others and could keep fraudulent claims from arising) 
DIFFERENT MEANINGS FOR MENS REA:
1. Culpability (General intent) – commits the harm with ANY morally blameworthy state of mind (Common law uses this meaning)

2. Elemental (Specific intent) – must have the state of mind set forth in the definition of the offense (MPC uses this meaning)

COMMON LAW APPROACH:

1. Intent (relates to the harm, the result of the act; NOT the act, like torts):

a. Results that are a conscious object of the actor, OR

b. Those results that the actor knows are virtually certain to occur from his conduct, even if he does not want them to arise.

2. Transferred Intent
a. Only transferred as to the identity of the victim (not transferred from one crime to another because of the mens rea component)

b. Example:  D intends to kill X, but instead misses and kills Y.

c. NOT:  D intends to steal from X, but instead accidently kills X.

d. EXCEPT: When the mens rea is recklessly or negligently, intent can transfer to other crimes (liable for all the dumb stuff you do)

3. Special Types of Specific Intent Crimes (some special mental element beyond that required for the actus reus):
a. Intent to commit some future act (“with intent to sell”)

b. Special motive or purpose (“with the intent to cause humiliation”)

c. Awareness of attendant circumstances (“intentional sale of obscenity to a person known to be under the age of 18”)

4. Knowledge or Knowingly
a. Awareness of the fact,

b. Correctly believes that it exists, OR

c. Suspects that it exists and purposely avoids learning if the suspicion is correct (willful blindness)

5. Common Law Rules of Statutory Construction:

a. Legislative intent – look back to the reason for the mens rea

b. Position of the mens rea term in the sentence – if it follows the phrase, it’s less likely to modify the phrase

c. Punctuation

d. Often, courts go beyond grammar and interpret a statute in a way that avoids producing an unfair result (fairness standard)

e. Presumption that mens rea terms in the definition of a crime don’t relate to the attendant circumstances (“dual intent” may be used

MPC § 2.02 APPROACH:

1. MPC § 2.02(1):  A person must act purposely, knowingly, recklessly, OR negligently with respect to each and EVERY material element of the crime to be guilty of the offense.
2. MPC § 2.02(3): When the mens rea is not stated, you must read-in the terms of purposely, knowingly, or recklessly (not negligently)

3. Material Elements of a Crime:

a. Nature of conduct
b. Attendant circumstances
c. Result of conduct
4. Purposely (subjective):

a. If nature of conduct or result, then conscious object to engage in conduct of that nature or to cause such a result, or

b. If attendant circumstance, then awareness of the existence of such circumstances OR belief or hope that they exist

5. Knowingly (subjective):
a. If nature of conduct or attendant circumstance, then awareness that his conduct is of that nature or that such circumstances exist, or

b. If result, then awareness that it’s practically certain that conduct causes result

6. Recklessly (subjective):

a. Conscious disregard of a substantial and unjustifiable risk that the material element exists or will result from the conduct

b. Risk must be a gross deviation from the standard of conduct a law-abiding citizen would observe in the actor’s situation

c. Standard for evaluating conduct – measure (1) the gravity of the harm, (2) the probability of its occurrence, and (3) the reasons for taking the risk

7. Negligently (objective):

a. Should be aware of a substantial and unjustifiable risk that the material element exists or will result from the conduct

b. Risk must be a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation

c. Critics believe that the criminal law should not punish people criminally for negligent behavior (clearly goes against retributivism; deterrence for utilitarian approach)

STRICT LIABILITY OFFENSES (No mens rea requirement):

1. Generally disfavored in the criminal law

2. The commission of the actus reus is enough for the offense (no mens rea)

3. Interpretation:  If a mens rea term is missing, judges must look to see if the legislature meant to include a certain mens rea term; most strict liability offenses are fairly modern (so older statutes don’t usually have strict liability)

4. MPC § 2.05:  MPC abolishes strict criminal liability, except as to violations

5. MPC § 1.04(5):  Violation – an offense (not a crime), the violation of which involves no other sentence than a fine, or fine and forfeiture or other civil penalty.

6. Weaknesses of Criminal Strict Liability:
a. Government regulations and SL in torts achieve deterrence effect

b. Judicial efficiency is the same by simply decriminalizing offenses

c. Small penalties make it difficult for public to distinguish a “real crime” from a lesser crime

d. Some may be the result of careless statute drafting

e. Dilutes the moral force of criminal law

MISTAKE OF FACT (Possible defense to mens rea):
Defendant is not guilty of a crime if mistake negates the mens rea element.

1. General intent crimes (some common law):  A reasonable mistake can negate the mens rea.

2. Specific intent crimes (MPC; some common law):  Even an unreasonable mistake can negate the mens rea.

3. MPC § 2.04(1)(a): Subject to the exception below, a mistake of fact is a defense to a crime if it negates the mens rea element.

4. EXCEPT:  MPC § 2.04(2):  Defense is inapplicable if the defendant would be guilty of a lesser offense had the facts been as he thought them to be.

MISTAKE OF LAW (Not generally a defense, but exceptions exist):

1. MPC § 2.02(9):  Knowledge of the law is not an element of the offense.

2. EXCEPT: Reasonable Reliance Doctrine (MPC § 2.04(3)(b)):  If an actor reasonably relies on an official statement of the law, afterwards determined to be invalid or erroneous, contained in:

a. A statute or other enactment

b. Judicial decision

c. Administrative order

d. Official interpretation of the law given by one who’s responsible for the law’s enforcement or interpretation

CAUSATION:

ACTUAL CAUSE (CAUSE-IN-FACT):
1. “But-for” test:  But-for the defendant’s voluntary act, would the social harm have occurred when it did?

a. EXCEPT:  Condition – a normal event or circumstance that contributes to the occurrence of an event (usually passes the but-for test, but isn’t an actual cause)

b. Example: In the Wood case, daughter wouldn’t have been in the barn to shoot the husband if the dad hadn’t stabbed him; condition, not cause
2. “Substantial Factor” test:  In the rare failure of the but-for test, where two defendants, acting independently and not in concert with one another, commit two separate yet simultaneous acts, each of which alone is sufficient to bring about the prohibited result (if acting in concert, the act of one would suffice for liability of other)

3. Obstruction – when first actor’s actions are obstructed by a second, subsequent actor’s act which actually causes the result (only second actor is actual cause)

4. Acceleration – if the defendant’s act moves up the time for death, the he is the cause-in-fact (both actors are causes-in-fact)

5. Contribution/aggravation without acceleration is NOT causation

6. Insufficient concurrent causes (But-for test is usually fine)

7. Sufficient concurrent causes (But-for test probably fails)

a. Simultaneous, lethal shots

b. Substantial factor test can be used to show that both are causes-in-fact

c. To tweak the but-for test for sufficient causes, ask “when it did AND as it did”

8. MPC § 2.03(1) essentially adopts the but-for test

PROXIMATE CAUSE (LEGAL CAUSE) (All about policy and fairness):
1. Intervening Act – force in between defendant’s voluntary act and the social harm

a. Coincidental/Independent Intervening Cause – defendant’s act put victim in a certain place at a certain time

i. Relieves defendant of criminal responsibility unless foreseeable
b. Responsive/Dependent Intervening Cause – a reaction to the conditions created by the defendant

i. Does NOT relieve defendant unless highly abnormal or bizarre
c. Superseding Cause – intervening cause that relieves the defendant from criminal liability
d. MPC does not embrace proximate causation.  Instead, it looks at cause-in-fact, and then looks to the mens rea or state of mind.

CRIMINAL HOMICIDE (The word “homicide” describes general class of offenses):

OVERVIEW:
1. Common Law

a. Murder

b. Manslaughter

2. Pre-MPC Statutory Variations

a. Murder

i. First Degree

ii. Second Degree

b. Manslaughter

i. Voluntary

ii. Involuntary

3. MPC § 210

a. Murder

b. Manslaughter

c. Criminally Negligent Homicide

COMMON LAW - MURDER:
1. The unlawful killing of another human being with “malice aforethought”

2. “Malice aforethought” (term of art with four meanings or mens reas):

a. Intent to kill

b. Intent to cause grievous bodily harm

c. Depraved-heart murder (super recklessness)

d. Intent to commit a felony (Felony-murder rule; strict liability)

i. Overview of Felony-murder rule:

a. Felony + dead body (killing) = murder

b. Killing must be casually linked to felony

c. Substantive law, not procedural

d. The only voluntary act required is attempting or committing the predicate felony

e. Strict liability when the felony causes a killing

ii. Limitations on Felony-murder:
a. “Inherently dangerous” limitation – whether the felony, by its very nature, cannot be committed w/o creating a substantial risk that someone will be killed

i. Court looks to the elements of the felony in the abstract, which eliminates smaller felonies from the rule

ii. Examples of inherently dangerous: shooting at inhabited dwelling

iii. Examples of not inherently dangerous: practicing medicine w/o a license; prison escape; false imprisonment by violence, malice

b. Merger (independent felony) doctrine – felony-murder isn’t proper when the felony is an “integral part of the homicide” OR “included in-fact within the offense”
i. Eliminates a felony when it’s a lesser included offense of homicide

ii. Eliminates any felony made with the intent to assault
iii. Effectively makes the prosecution show the necessary mens rea, rather than it being a strict liability crime

iv. Eliminates the worst types of felonies

c. Jurisdictions that recognize both limitations are left with a small subset of felonies that meet the rule (excludes smaller and worst felonies)

COMMON LAW – MANSLAUGHTER:
1. The unlawful killing of another human being…:

a. Without “malice aforethought,” justification, or excuse; OR

b. With heat of passion, upon adequate provocation; OR

c. “Misdemeanor-manslaughter”

2. Rule of Provocation (later leads to voluntary manslaughter):
a. Must be adequate (calculated to inflame the passion of a reasonable man and tend to cause him to act for the moment from passion, not reason.

b. Must be in the heat of passion
c. Must be sudden, before a reasonable opportunity to cool

d. Causal connection between provocation, passion, and fatal act

3. Words alone, w/o sufficient threatening conduct, are not sufficient provocation
4. Examples of Mitigating or “Adequate” Provocation:

a. Extreme assault/battery against the defendant

b. Sudden discovery of spouse’s adultery

c. Injury or serious abuse of a close relative

d. Mutual combat

5. Justification – society approves of the actor’s conduct because there is not much social harm (lesser social harm than what would have happened); focus is on the act
6. Excuse – not morally blameworthy; focus is on the actor
7. Mitigation to manslaughter is partially a justification (because of the “adequate provocation” requirement) and partially an excuse (because provocation produces a state of mind that is not morally blameworthy)

PRE-MPC STATUTORY VARIATIONS – MURDER:
1. First Degree Murder – common law murder (malice aforethought) with premeditation and deliberation

2. Second Degree Murder – common law murder (malice aforethought) without premeditation and deliberation

3. Premeditation – to think about beforehand (about the killing)

4. Deliberation – to reflect with a cool, calm purpose (about the killing)

5. One can premeditate w/o deliberation, but can’t deliberate without premeditation

6. Premeditation and deliberation must be done upon the killing/death of the person (not just the act that caused the harm)

7. Can be inferred from circumstantial evidence

PRE-MPC STATUTORY VARIATIONS – MANSLAUGHTER:
1. Voluntary Manslaughter – intentional killing in sudden quarrel or heat of passion
2. Involuntary Manslaughter – unintentional lawful act that might produce death or “misdemeanor-manslaughter”

MPC § 210.1 – CRIMINAL HOMICIDE (general term to provide framework):
Purposely, knowingly, recklessly, or negligently causing the death of another human being

MPC § 210.2 – MURDER:

1. Purposely or knowingly causing the death of another human being; OR
2. Recklessly causing the death of another human being under circumstances showing extreme indifference to human life (depraved-heart murder)(super recklessness)
a. Such recklessness is presumed if actor is committing or attempting to commit robbery, rape, deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping, or felonious escape (felony-murder)

MPC § 210.3 – MANSLAUGHTER:
1. Recklessly causing the death of another human being; OR
2. That which would otherwise be murder, except that it is committed in the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse.

a. Asks the jury to look at the reasonableness from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.
b. Reasonableness of mistake doesn’t matter; jury looks to reasonableness of actions under actor’s mistaken belief

c. “Extreme emotional disturbance” test (two prongs):

i. Did the defendant act under extreme emotional disturbance under the circumstances as he believed them to be? (Subjective prong)

ii. Was there a reasonable explanation or excuse for the upset based on the circumstances as he believed them to be? (Was the emotional response a reasonable response to the stimulus?)(Objective prong)

3. Under the MPC, words alone may be sufficient to mitigate to manslaughter.

MPC § 210.4 – CRIMINALLY NEGLIGENT HOMICIDE:
1. Negligently causing the death of another human being.

2. Defendant must:

a. Act with criminal negligence (requiring a gross deviation from the standard of care)

b. By his negligence, cause the death of another human being.

3. MPC § 2.02(5) says that a showing of “knowingly, recklessly, or intentionally” constitutes a showing of “negligently” as well; thus evidence of knowledge may help a negligent conviction

RAPE (MPC § 213.1):
OVERVIEW:
1. MPC § 213.1 is the least adopted section of the Model Penal Code because:

a. Women cannot be defendants (offenders)

b. Men cannot charge men for rape

c. Recognizes promiscuity of victim as a form of defense (MPC § 213.6(3))

d. No recognition of rape within marriage (marital immunity)

2. Common law rape – carnal knowledge of a woman not one’s wife forcibly and against her will
FORCIBLE RAPE (traditional statutes; NOT MPC):
1. Actus Reus Elements:

a. Vaginal intercourse
b. By force or threat of force
i. The most common of elements among jurisdictions

ii. Focus is on the defendant
iii. Reasonable Resistance Rule: If a male uses or threatens to use force likely to cause death or serious bodily injury, victim is not required to resist.  Rape is not forcible unless the male uses force to sufficiently overcome victim’s resistance

iv. Resistance is evidence of a lack of consent (attendant circumstance)

v. Resistance is evidence of force (Defendant had to use enough force to overcome the resistance given by victim)

vi. Resistance is evidence that the social harm is worth protecting (victim tried to protect something that is valuable to her)

c. Against her will
d. Without her consent (however, non-consensual sex w/o force isn’t always rape)(focus is on the victim)

2. Mens Rea
a. Rape is a general intent offense (except in MPC)

b. Reasonable belief of consent can be a defense, except victim’s resistance is an unequivocal act of non-consent (evidence against mistake)

RUSK JURISDICTION (“Compels” implies non-consent):

1. MPC § 312.1(1)(a) requires that the man compels the victim

2. “Compels” implies non-consent on the victim’s part

3. Focus is on the man, not the victim (as in non-consent)

4. Resistance is only evidence for non-consent, but it’s NOT required

BERKOWITZ JURISDICTION (Physical resistance requirement):

1. Girl whispering “no” in a moaning way

2. To prove force, verbal resistance is not enough

M.T.S. JURISDICTION (Penetration is force):
1. The act of sex itself is enough to satisfy force

2. Non-consent is not required

3. Silence means no

4. No consent is given unless a person has given:

a. Affirmative and freely-given permission
b. That is reasonable in light of the surrounding circumstances
JOHN Z JURISDICTION (Withdrawn consent; Post-penetration rape):

1. During sex, woman can withdraw consent and, if the man doesn’t stop immediately, it is transferred to forcible rape

2. Female’s withdrawal of consent to sex serves to nullify an earlier consent

GENERAL DEFENSES TO CRIMES:

Defense – set of identifiable conditions or circumstances which may prevent a conviction for an offense

OVERVIEW OF DEFENSES:
1. Failure of Proof Defense

a. All elements of the offense cannot be proven

b. Example: Mistake – negation of a necessary element

2. Offense Modification
a. Applies even when all elements of the offense are satisfied

b. Even though the act was committed, the actor has not caused the harm the statute sought to prevent

c. Example: Parents pay ransom for child against the advice of police (meets the elements of complicity in kidnapping)
d. Victim of a crime can’t also be charged with a crime (prosecutorial discretion)

3. Justification (Negates the social harm)

a. Where defendant has committed crime and has caused the proscribed, protected harm; however, the social harm was desirable under the circumstances (social harm is lessened or negated)

b. Example: Man starts fire to stop an out-of-control fire raging towards city.

4. Excuse (Negates the moral blameworthiness)

a. Where defendant has committed crime and harm; the harm was NOT desirable, but, for some reason related to the actor, the actor is excused because he is not morally blameworthy
b. Does NOT negate the mens rea

c. Similar to an affirmative defense

d. Defendant should carry the burden of proof (preponderance standard)

e. Example: Woman hits postal man because she thinks he’s coming to put a chip in her head (mental illness).

5. Non-exculpatory Public Policy Defenses

a. Furthers societal interests

b. Examples: time limitations, diplomatic immunities, judicial/legislative immunity

JUSTIFICATION DEFENSES:
1. Requirements:
a. Triggering conditions – circumstances that must exist before actor can act (typically threat of imminent danger, unlawful show of force, etc.)

b. Necessary – at the time (begins when the necessity begins and ends when the necessity ends); AND
c. Proportional – to the harm threatened

Self-Defense (Common Law) (Majority Rule):
1. Person is justified in using deadly force against another if (a) he is not the aggressor and (b) he reasonably believes that such force is necessary to repel the imminent use of unlawful deadly force by the other person.
2. Elements:
a. Objective belief (“reasonably believes”) w/ subjective component (“he believes”)
i. Based on the circumstances facing a defendant or his situation

ii. Includes relevant knowledge the defendant had about the person

b. Imminently - the force presented is right there

i. Must be instantly met

ii. No other means of protection available

iii. Instantaneous choice of whether to kill or be killed (not so for MPC)

3. Aggressor cannot claim self-defense unless he regains a position as the victim, and he renounces his position as the aggressor
4. Aggressor can restore his right to self-defense by:

d. Clearly communicating his intent to stop the aggression, AND

e. Making a good-faith effort to effectuate that intent

5. One cannot claim self-defense if he creates the necessity to kill.

6. Retreat:

f. Common law: “Retreat to the wall” – had to retreat to a safe place as long as it was reasonable to do so

g. EXCEPT: “Castle doctrine” – one who is at home is not required to retreat to the walls

Self-Defense (MPC § 3.04) (Minority Rule):
1. Justifiable when actor believes such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by another person.

2. Elements:

a. Subjective belief (“actor believes”)
b. Immediately – last opportunity the actor has to act

i. Purposely changed from “imminently” by the drafters

ii. Affords a longer period of time

iii. Example:  Defendant knows there’s a knife under the pillow (doesn’t have to wait until they’re coming at them with the knife)

3. Retreat allowable for deadly force, unless:

a. At home (also helps protect battered women); OR

b. At work, unless aggressor is a coworker

4. Limitations on self-defense (Imperfect Self-Defenses):

a. MPC § 3.09(2):  Reckless or negligent belief;  When the defendant’s belief of the necessity of deadly force is wrong because it is reckless or negligent, he can still be convicted of negligent homicide or a lesser offense

b. MPC § 3.09(3):  Valid self-defense, but recklessly or negligently injures an innocent person;  When a defendant is justified in using self-defense, but he negligently or recklessly injures or creates a risk of injury to innocent persons, the justification is unavailable in the reckless or negligent crime against the innocent person.

Battered Spouse Syndrome:

1. Syndrome evidence helps jury decide on reasonableness of her belief that danger was imminent

2. Supports the honesty of testimony of the battered spouse

3. Supports the fact that the battered woman has an acute sense to detect cues

4. Typically, a problem for battered wives is the “imminent” requirement

Necessity (“Choice of Evils”):
1. When a person is faced with two evils, a lesser of evils is chosen

2. Common Law Elements (Not available for homicide):

a. Done to prevent a significant and immediate evil (triggering event)

b. No adequate alternative (necessary) (meant to cover situations not yet discovered)

c. Proportionate harms (proportionate) (harms caused < harms avoided)

d. Created by natural forces (not actor’s error)

3. MPC § 3.02 - Choice of Evils Elements:

a. Subjective standard (“Actor believes”) (Not C/L)

b. Proportionate harms (harms caused < harms avoided) (C/L)

c. No legal alternative (C/L) (No imminent or immediate requirement)

d. Limitation:  MPC § 3.02(2) – If actor is reckless or negligent in causing the necessity, and the actor is charged with an offense that can be established with reckless or negligent mens rea, then necessity defense is unavailable (Not C/L because C/L requires natural forces anyway; can’t be from actor)

e. Balancing of evils is a question of fact for the jury to decide (the determination of what the lesser evil actually was; NOT whether the actor’s belief was reasonable)

EXCUSE DEFENSES:

Negate a general, moral blameworthiness.  
Duress/Coercion:

1. Cannot blame someone for their conduct if, because of the threat under duress, that person was unable to conform their conduct to the law.

2. Common Law Elements (Not available for homicide):
a. Unlawful, imminent threat
b. To kill or cause grievous bodily injury
c. To defendant or another person
d. Defendant is not at fault
3. MPC § 2.09 - Duress Elements (No bar to homicide defense):
a. Use of, or a threat to use, unlawful force
b. Against his person or against another
c. That a person of reasonable firmness in his situation couldn’t resist (Objective component)
d. Limitation: MPC § 2.09(2)
i. If actor recklessly puts himself in the situation probable to cause the duress, the duress defense is unavailable
ii. If actor negligently puts himself in the duress situation, he is liable for crimes having a negligence mens rea.
Intoxication??:

1. NOT an excuse defense!

2. Can help negate a material element of the crime (the mens rea)

3. Is helpful evidence in proving a failure of proof defense
4. Intoxication is typically moral blameworthiness in and of itself, therefore it doesn’t help negate the mens rea for a general intent crime

5. However, intoxication may help negate the mens rea for a specific intent crime

6. Bad policy: Criminals could just get drunk before committing a crime.

7. MPC § 2.08 – Intoxication:

a. Voluntary intoxication cannot negate “recklessly”; can only negate “purposefully” or “knowingly”
b. Involuntary intoxication is an affirmative defense if, by reason of such intoxication, the actor at the time of his conduct lacks substantial capacity either to (similar to insanity wording):
i. appreciate its criminality [wrongfulness]; OR
ii. to conform his conduct to the requirements of law
Insanity:

1. In almost every jurisdiction and MPC, sociopaths (commit multiple crimes without conscious) do NOT get treated as legally insane

2. One cannot be legally insane without being “mentally ill”, but one can be “mentally ill” without being legally insane

3. Characteristics of any legal insanity test:

a. Conform with underlying principles of criminal law and with community values

b. Allow admission of psychiatric testimony

c. Permit jury to serve as final arbiter (not the psychiatrist)

4. M’Naghten Test (oldest test; regaining popularity):

a. Defendant is legally insane if at the time of the criminal act, the defendant, due to mental disease or defect, either:

i. Did not know the nature & quality of the act (cognitive incapacity); OR

ii. Did not know that what he was doing was wrong (moral incapacity)

b. Criticisms:

i. Focuses on what the defendant actually knew
ii. All or nothing test; Totality

5. Irresistible Impulse or Conduct Test:

a. Defendant is criminally insane if, due to a mental disease or defect, he is irresistibly driven by an insane impulse to commit the criminal act, even though he may abstractly know that the criminal act is wrong

b. Advantage over M’Naghten:  Took into account the cognitive and volitional components of the defendant

c. Criticisms:  Barred medical testimony because only legally relevant testimony was about irresistibility

6. Durham or Product Test:

a. Defendant is criminally insane if his criminal act was the product of a mental disease or defect

b. Criticisms:

i. Allowed too much expert testimony

ii. Risk that experts would replace the jury for decision

iii. What exactly is a “product of?”

7. MPC § 4.01 – Insanity:

a. Defendant is criminally insane if, due to a mental disease or defect, he either lacked substantial capacity (not total) to:
i. Conform his conduct to the requirements of the law; OR

ii. Appreciate the criminality (legally wrong) or wrongfulness (moral wrong)

b. Appreciate vs. Know
i. Appreciate – to realize that the action’s are wrong; brought home to the defendant; a personal understanding of the real meaning (tougher standard)

ii. Knowing – knows that acts are wrong

iii. “You can know that your father is susceptible to a heart attack, but until he shows signs or has one, you don’t fully appreciate it.”

c. Hybrid View of Morality (Wilson majority)

i. Criminally insane if he believes that his act is proper based on his subjective belief of societal morality (mix of personal and societal morality views)

