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Criminal Law Outline – Prof. Thompson

Miscellaneous
· MPC = Model Penal Code.

· TPC = Texas Penal Code.

· S.B.I. = Serious Bodily Injury.

· Probable cause: Must be substantial chance that suspect committed the offense under investigation.
· Right to jury trial if punishment may exceed 6 months in jail.
· Jury must be unanimous to convict/acquit.
· Jury nullification power: Jury can nullify law & acquit (even if burden is met), but mustn’t extend or advertise this.
· Jury is social conscience.
· Jurors decide guilt & sentence.
· Standard of proof: Beyond a reasonable doubt.
· ( only guilty if NO reasonable doubt.
· Can only be convicted on circumstantial evidence alone if NO reasonable hypothesis of innocence (drunk in driveway – arrived or leaving?).
Goals of Punishment
· 2 Goals:

1. Retribution.

2. Utilitarianism.

· Retribution:

· ( deserves to be punished (equal scales of justice).

· Condemnation + Stigma + Shame.

· Restitution for victim (justice).

· Utilitarianism:

· Deterrence:

i. Specific deterrence: Deter ( from doing again.

ii. General deterrence: Deter public (by making example of ().

· Rehabilitation.

· Protect society (lock ( up).

· Incapacitate ( (prevent ( from committing crimes).

· Uniformity of sentencing.

· Sentencing tests:

1. Constitutionality: Punishment cannot be grossly disproportionate to crime.

· Death penalty for rape unconstitutional.

2. Compare gravity of offense v. gravity of penalty.

3. Compare penalties in same jurisdiction for similar crimes.

4. Compare penalties in other jurisdictions for same offense.

· Should we punish negligence ?

· For:

· Punish insensitivity.

· Incentive to exercise causation.

· Against:

· No moral fault.

· Can’t deter one who’s not acting with conscious awareness.

Statutory Interpretation
· Statute unconstitutional if too vague/broad.

· Vague = doesn’t give fair notice to people of what’s criminal.

· Broad = statute criminalizes acts not intended to be criminal.

· Look to legislative intent:

· History of act.

· Common law at time of enactment.

· Rule of statutory construction: Statutory ambiguities must be resolved in favor of (.

· Each element of offense must be proved beyond reasonable doubt. 

4 elements:

1. Voluntary Act.

2. Attendant circumstances.

3. Mens Rea.

4. Results.

Actus Reus

· Crime has 2 parts:

1. Actus reus: physical or external part of crime (act).

2. Mens Rea: mental or internal part of crime (mental state).

· Actus rues has 3 elements (all must be proven beyond reasonable doubt):

1. VOLUNTARY act (or conduct).

2. Which causes (but for AND proximate) result.

· E.g. murder.

· Don’t always need result e.g. drunk driving, selling drugs.

· Causation = foreseeability.

3. With attendant circumstances.

· The act in every crime MUST be voluntary. 

· This is implied in statutes (TPC & MPC).

· E.g. appear drunk in public ( voluntarily (even though statute doesn’t explicitly say so) – not forced by police.

· Acts which are NOT voluntary (MPC):

· Reflex or convulsion (epileptic movements).

· ( had time for decision (no matter how short) = voluntary.

· Unconscious or asleep.

· Also precludes mens rea.

· Hypnosis.

· Can argue ( willed it anyway…

· Movement not caused by (.

· E.g. A grabs B’s arm and hits C. B’s act not voluntary.

· Acts which are voluntary:

· Habit.

· Self induced states e.g. drunk or drugs.

· Must only show conduct included voluntary act.

· Need not prove every act (or even last act) is voluntary.

· Omission: Can fulfill act requirement.
· Omission only a crime if 3 requirements:
1. There’s a duty to rescue AND

2. Omission of that duty AND

· Taking off life support = omission or act?

3. Causation: omission is but for & proximate cause of injury.

· Omission must be voluntary (still actus reus).

· Omission must be but for & proximate cause.

· MPC requires that person be physically capable of acting.

· Duty arises from:

· Relationship.

· Voluntary assumption/ seclusion (must show preclusion – stopped others from helping e.g. commenced rescue).

· By statute (not reporting child abuse, paying taxes).

· Contractual duty (lifeguard).

· Creation of danger (man rapes girl & she kills herself).

· No statutory duty for stranger to rescue coz:

· Individual freedom.

· Difficult to prove mens rea for omission.

· Hard to know which people that didn’t act are liable.

· Good Samaritans may make matters worse.

· Hard to prove causation.

· No statutory duty for stranger to rescue coz:

· BUT active concealment after crime committed is criminal.

· Causation:
· Must show but for AND proximate cause.

· Cause in fact (actual cause): ( is actual cause if, but for his voluntary act, harm would not have occurred when it did.

·  must accelerate injury to be actual cause – aggravation not enough.

· Substantial factor Test: If act is substantial factor in causing harm, then ( is actual cause (coz if 2 acts both sufficient independently, neither is but for cause…).

· E.g. 2 people shoot guy at same time. 

· Proximate (legal) cause:

· If result foreseeable, then prox. cause.

· If result is beyond scope of act, then not prox. cause.

· If act too remote, don’t want to punish.

· Coincidental intervening cause doctrine: If (’s act puts vic in situation where new act can happen then ( guilty, unless intervening act unforeseeable.

· Responsive intervening cause doctrine: If intervening cause is reaction to act, then ( still prox. cause.

· E.g. ( guilty is ambulance crashes on way to hospital.

· Apparent safety doctrine: No causation if victim reaches apparent safety after the act, but before the injury. 

· Intended consequence doctrine: If ( gets result he intended, even though by different means, ( is prox. cause.

· Free deliberate human interaction cause doctrine: If intervening cause comes from free, deliberate, informed human intervention, then ( not prox. cause.

· Omissions don’t supercede (’s voluntary act as prox. cause.

· TPC Causation: 
· But for (’s act, injury wouldn’t have occurred.
· No causation if concurrent cause clearly sufficient & (’s act clearly insufficient.
· If ( intended one thing, but committed different offense or different person/property harmed, ( still caused the result.
· Transferred intent can go from person to property. 
Mens Rea

· Offense must have mens rea (and actus reus).

· TPC: 4 mens rea in order:

1. Intentionally (subjective): ( intends the result or to engage in the conduct.

2. Knowingly (subjective): 

· Knows Circumstances/act = aware of circumstances/nature of conduct (subjective).

· Knows Result = aware conduct is reasonably certain to cause result (common law = intentionally) (MPC = practically certain).

3. Recklessly (subjective):
· Aware of risk (subjective), but consciously disregards.

· To disregard must be gross deviation from ordinary person in (’s circumstances.

4. Negligently (OBJECTIVE): 
· Should be aware of risk.

· Not being aware must be gross deviation from ordinary person in (’s circumstances.

· Malicious act means intentionally or recklessly (common law only).

· Willingly means intentionally (common law only).

· MPC uses purposely instead of intentionally.

· Willful blindness: ( deliberately doesn’t establish information so can’t satisfy knowingly.

· Only applies to circumstances – not act or result.

· Doesn’t exist under TPC.

· If ( believes he wouldn’t cause result, then no knowingly or intentionally mens rea.

· Prove mens rea by:

· Presumption that person intends probable consequences of act. 

· Infer from circumstances.

· MPC: Must have mens rea for every element of offense.

· If no mens rea mentioned in rule, must at least be reckless to be a crime.

· If a higher mens rea is met, all lower ones are met.

· If law gives mens rea for act, but not other elements, it applies to other elements unless contrary purpose plainly appears.

· TPC: Only requires mens rea for act (conduct) – not attendant circumstances. 

· Plainly dispenses test: If no mens rea mentioned in rule, must at least be reckless unless “plainly dispenses with any mental element”.

· Stricter than MPC.

· Specific intent: Specified mens rea beyond that applying to act.

· E.g. burglary = intent to break & enter with intent to commit felony.

· Specific intent also if ( knows victim is eggshell plaintiff. 

· Only Common Law cares about specific v. general intent.

· She says: specific intent = intentionally or knowingly.

· General Intent: mens rea that applies only to act.

· She says: general intent = reckless (can also be specific) or negligent.

· Transferred Intent: mens rea can be transferred from intended victim to unintended victim.

· Doesn’t apply between type of harms.

· Doesn’t apply if statute requires intent aimed at actual victim.

· Strict Liability:
· No mens rea required (only actus reus) e.g. statutory rape.

· Super deterrent.

· If statute doesn’t give mens rea, may be implied, or may be strict liability. 

· MPC: no voluntary act or mens rea required if legislative purpose for strict liability.

· How to tell if strict liability:

· Statutory crime not derived from common law.

· Legislative policy (statutory rape – prevent teenage pregnancy).

· Statute not complex and not easy to violate.

· Small penalty.

· Language.

· Public welfare offense: act may inflict grave harm to public e.g. dangerous weapons.

· Mistake of Fact: ( is mistaken about a fact.

· Can negate mens rea.

· BUT no effect if strict liability crime.

· ( not guilty if mistake of fact negates specific intent of crime (subjective).

· E.g. took wood without intent to steal (thought is was abandoned).

· General intent crime: ( guilty if mistake of fact is unreasonable (objective).

· Only negates intentionally, knowingly & recklessly.

· Can’t negate negligence.

· Moral wrong doctrine: Even if (’s mistake of fact is reasonable, if act is still immoral, ( is guilty. 

· Taking teenage girl away from parents thinking not teenager. 

· Mistake of Law: ( is mistaken about law – NOT an excuse.

· Reasonable reliance doctrine: ( not guilty if reasonably relies on official statement of law.

· Only official statement if:

· Statute.

· Judicial decision of highest court.

· Administrative order.

· Official interpretation from public officer (NOT lawyer) responsible for interpretation/enforcement.

· Fair notice Principle: Mistake of law is excuse if no fair notice to public.

· If law punishes omission or creates duty to act.

· E.g. failure to register.

· If make valid mistake of law, may be guilty of lesser included offense according to the mistake.

· Summary: 
1. Intentionally (subjective): intends result | to do perform act.

2. Knowingly (subjective): 

· aware of circumstances/nature of conduct.

· aware result is reasonably certain.

3. Recklessly (subjective): Aware of substantial risk (unreasonable), but disregards.
4. Negligently (OBJECTIVE): Should be aware of substantial risk.

Offenses

Murder

· Common law: killing with malice aforethought & without justification, excuse or mitigating circumstances.

· 4 ways to get malice aforethought:

1. Intent to kill.

2. Intent to do grievous bodily harm (& vic dies).

· This is usually 2nd degree murder.

3. Extreme reckless disregard for human life (depraved heart).

4. Intent to commit felony during which death occurs.

· Must be a death.

· 1st Degree murder if (Common Law):

1. Premeditated & deliberate OR

2. Statute specifies it’s 1st degree murder OR

3. Murder during statutorily enumerated felony.

· 2nd Degree murder (Common Law):

· All other murder.

· Depraved heart murder = extreme reckless indifference to human life = 2nd degree murder.

· E.G. ( shoots into crowd; driving fast when drunk; Russian roulette.

· Malice aforethought ≠ premeditation.

· TPC 1st Degree Murder: 3 types:

1. Intentionally or knowingly kills. 

2. Intent to cause S.B.I. AND commits act clearly dangerous to life AND causes death.

3. In a) commission of felony or immediate flight, b) commits act clearly dangerous to life AND c) causes death.

· TPC & MPC – Serious bodily injury (S.B.I.): injury that creates substantial risk of death | serious permanent disfigurement | impairment (loss) of bodily organ (member).

· Intent:

· Deadly weapon rule: Use of deadly weapon = intent to kill (Texas uses also). 

· Premeditation & deliberation = intent to kill.

· Premeditation:

· Old rule: Premeditation can be instantaneous (no time needed).

· New rule: Must be reasonable time.

· Reasonable: If time for 2nd thought, then premeditated.

· Deliberation: Not influenced by of excitement or passion.

· 6 factors for premeditation & deliberation:

1. No provocation by victim.

2. (’s conduct before & after killing.

3. Threats & occurrences.

4. ill will between parties.

5. Dealing of lethal blows after deceased is helpless.

· Can be crazy i.e. passion OR premeditation.

6. Nature & number of wounds.

Felony Murder
· Felony murder (common law): Killing during commission (or attempt) of felony.

· Usually only applies if felony inherently dangerous to life.

· TPC felony murder: ( must a) commit act dangerous to life which causes death b) during felony or immediate flight.

· No felony murder if felony is manslaughter or lesser-included offense of manslaughter.

· Coz otherwise all manslaughter is murder.

· Assault, injury to child, arson, destroying property are lesser-included.

· Aggravated assault isn’t.

· Strict liability murder: No mens rea necessary – can be accidental killing.

· Only requires mens rea for underlying felony.

· Strictly liability for death that results during felony.

· Don’t have to prove prox. cause of death – only actual cause.

· Don’t care about foreseeability.

· Merger doctrine: Felony murder only applies if underlying felony is independent of homicide.

· If not independent, then felony & homicide merge ( no felony murder.

· No merger doctrine in Texas.

· How to tell if during a felony?

1. Temporal & geographic proximity.

· Time: Not apply if felony after killing.

· Time allowed until ( reaches safety.

· Guilty if during escape.

2. Causation: ( must be but for cause.

· E.g. If plane with drugs crashes, not guilty – would have happened anyway. 

Manslaughter
· Manslaughter: unlawful killing without malice aforethought.

· 3 types:

1. Voluntary Manslaughter: Intentional killing in heat of passion. 

2. Involuntary manslaughter: negligent killing.

3. Misdemeanor Manslaughter: unintentional killing during misdemeanor. 

· Voluntary Manslaughter:

· Vol. Man. Is a defense to murder (not a charge).

· 5 elements (Common Law):

1. Intentional killing.

2. Act in sudden heat of passion.

3. Caused by adequate provocation.

4. Before reasonable time for passion to cool.

5. Must be causal link between provocation, passion & killing.

· Heat of passion: subjective test.

· Reasonable time: objective test.

· If not in heat of passion i.e. ( actually cooled down, then 1st degree murder. 

· If reasonable time to cool down, or no adequate provocation, it’s 2nd degree murder, coz no premeditation & deliberation.

· Adequate provocation: provocation must be sufficient to provoke reasonable person (objective).

· Not met if ( boiled over after accumulation of acts.

· E.g. battered woman syndrome.

· Age & sex NOT provocation factors – they affect capacity for self control only (sodomized boy).

· Words alone NOT sufficient (old rule – up to jury now).

· Informational words may be sufficient: “I slept with your wife.”

· Calling alcoholic “a drunk” (provokes)

· BUT calling alcoholic an idiot doesn’t provoke.

· If words + conduct present threat of bodily harm, may be sufficient.

· Old adequate provocation rule – only valid if one of following:

· Discover spouse having sex.

· Can’t learn about it.

· Doesn’t apply to unmarried people.

· Mutual combat.

· Assault or battery.

· Injury to relative.

· Illegal arrest

· Causal link: between provocation, passion & killing.

· NO vol. man. defense if:

1. Motivation for killing unrelated to provocation (even if ( was reasonably provoked).

2. ( extremely cool headed & not enraged (even if sufficient to provoke reasonable person).

· This is self control.

· TPC 2nd Degree murder (voluntary manslaughter): Killing in sudden passion arising from adequate cause.

· Affirmative defense – must prove by preponderance of evidence.

· Sudden passion: passion caused by provocation by victim or another acting with victim at time of offense (NOT solely former provocation).


· Former provocation can still be a cause (just not sole cause).

· Adequate cause: cause sufficient to render ordinary person’s mind incapable of cool reflection.

· MPC: Extreme emotional disturbance defense (manslaughter):

1. ( extremely emotionally disturbed AND

2. Reasonable reason for disturbance (NOT for killing).

· Reasonable from circumstances as ( saw them.

3. Emotional disturbance caused killing.

· Difference between vol. manslaughter & depraved heart murder (2nd degree):

· If risk extreme AND ( aware of risk ( 2nd degree murder. 

· If unaware OR risk not extreme ( vol. manslaughter.

· Involuntary Manslaughter: 

· Common Law: not intentional, but act has high probability of death & done with base antisocial motive & wanton disregard for life.

· Difference between invol. manslaughter & depraved heart murder (2nd degree) – common law & MPC:

· If risk extreme AND ( aware of risk ( 2nd degree murder. 

· If unaware OR risk NOT extreme ( vol. manslaughter.

· TPC: Reckless killing 

· ( aware & risk = gross deviation i.e. unreasonable.

· Negligent Homicide:

· TPC: Negligent killing.

· ( unaware, but should be aware & risk = gross deviation i.e. unreasonable.

Sexual assault

· Traditional common law rape: Must have 4 requirements 
1. Vaginal intercourse (penetration)

2. by force
3. Against victim’s will.
4. No consent.
· Consent: 
· If reasonable resistance, then lack of consent satisfied i.e. acts or words must make clear to reasonable person that no consent.
· Silence generally not enough.
· Saying “no” not sufficient.
· If say “no” & just lie there, no physical force required ( no rape.
· Consent is complete defense.
· Consent can be withdrawn until penetration.
· Mens rea for consent (attendant circumstance) = negligence.
· Mistake is a complete defense: If ( makes reasonable mistake as to consent, no mens rea.
· Force: 
· Force not limited to physical force (unlike TPC) – can be psychological, moral, intellectual force.

· Totality of circumstances test: Force can be established by the circumstances:

· Age of ( and vic.

· Atmosphere & setting.

· Authority of (.

· Size of both.

· Penetration alone may be enough to satisfy force requirement.

· If threat of force & no resistance offered, fear must be reasonable to make ordinary person not resist.
· Threat must be of imminent bodily harm. 

· Threat to do future harm not sufficient.

· Threat to fire you if no sex ≠ rape.
· Force & consent proved by same evidence coz force ( no consent.
· TPC Sexual assault:
· Intentionally or knowingly
· Penetrates anus or female sex organ
· (without consent meaning…) By physical force or threat of force.
· Victim must believe ( can execute threat.
· TPC doesn’t require any particular amount of force – just that force be used.
· Must be physical force – psychological force not sufficient (unlike common law).
· TPC rape issue: does mens rea apply attendant circumstances – consent?
· Uncertain & unreasonable mistake may be permissible (unlike common law). 
Conspiracy

· 4 elements to conspiracy:

1. Agreement.

2. Intent to agree.

3. Intent to commit substantive crime.

4. Overt act in furtherance of conspiracy.

· Must be something more than agreement.

· Pinkerton doctrine: Co-conspirator is guilty of other’s crime. Only if:

1. Crime reasonably foreseeable AND

2. In scope of conspiracy AND

3. In furtherance of conspiracy.

· Cannot have a conspiracy to commit negligent or reckless crime.

· Co-conspirator hearsay is admissible.

· Supplier of goods | services participates in conspiracy if he (telephone):

1. Has knowledge of illegal use of goods | services AND

2. Has intent to further that use. Intent established by:

· Direct evidence OR

· Special interest in activity OR

· Aggravated nature of crime itself.

· Corrupt motive doctrine: If parties to conspiracy are unaware that planned act is criminal, then not guilty. 

· Unless they have corrupt or wrongful motive.

· Conspiracy can be inferred from circumstances & conduct.

· So can’t commit conspiracy to commit 2nd degree murder (reckless murder).

· Common law conspiracy is bilateral – requires agreement of two or more.

· If other guy is a cop, or juvenile or insane, no conspiracy.

· Chain conspiracy: each person’s success depends on that of another, so should know of whole thing A → B → C e.g. drug importation.

· Wheel conspiracy: Central hub with independent spokes (conspiracies) e.g. prostitute feeding info from 1 to other.

· Conspiracy to commit several crimes ≠ several conspiracies – only 1.

· Renunciation defense:

· Withdrawal requires bona fide repudiation to be communicated to co-conspirators.

· If withdraw prior to overt act, you aren’t involved in conspiracy.

· TPC conspiracy: ( guilty if

1. Agrees with one or more (act).

2. With intent to commit felony (specific intent crime).

3. Overt act in furtherance of conspiracy.

· More TPC: 

· Conspiracy can be inferred from acts of parties.

· TPC conspiracy is unilateral (agreement by only person is sufficient) – tutor says bilateral!!! Internet lecturer says unilateral.

· Doesn’t matter if other guy is not indicted, is a cop, juvenile or insane person.

· Renunciation NOT a defense – only lessens punishment: Only if object crime is prevented, does ( get off.

· If object crime happens, even if ( withdrew & attempted to prevent it, ( still guilty.

Defenses

Self Defense
· Self defense is justification defense – need only raise reasonable doubt as to possibility that killing was in self defense ( ( innocent.

· Justified = Socially acceptable

· Mistake of fact: Killing only justified if reasonable mistake.

· Self defense requires 4 elements:

1. Actual | apparent threat of SBI | death AND

· Can’t be threat to harm later, even if inevitable.

2. ( must believe threat imminent AND

3. ( must believe response necessary AND

4. Beliefs must be reasonable under the circumstances.

· Subjective AND objective – ( must believe & reasonable person must believe.

· Limitations of self defense:

1. Doctrine of retreat: No possibility of retreat (deadly force only).

· Duty to retreat only if safe.

· Castle doctrine: No duty to retreat if at home.

2. Must not be first aggressor.

· If respond with unproportional force, you become aggressor.

3. Can’t be a self-generated necessity to kill.

· I.e. ( can’t deliberately place himself in dangerous position. 

· Self defense permits response only if necessary AND proportional.

· Test: Can’t use more force than reasonably necessary.

· Non-deadly force: Can use to resist any force.

· Retreat not required: Can use even if can retreat.

· Deadly force: Can only use if threatened with deadly force.

· Mistake: If ( reasonably mistakes threat as deadly, can use deadly force.

· Force can be deadly based on person e.g. boxer.

· Can’t use deadly force if criminal only misdemeanor.

· Can’t use deadly force to protect property.

· Can’t use deadly force for battered woman syndrome.

· TPC Self defense requires 5 elements:

1. Use | attempted use of unlawful force (threat).

· Threat is justified only when use of force is justified (negate this) – threat = force.

2. ( must believe response necessary AND

3. ( must believe response must be immediate AND

4. ( must believe degree of response (force used) reasonable (proportional).

5. Beliefs must be reasonable.

· TPC deadly force: 
· Deadly force only against deadly force.

· TPC only requires retreat if reasonable person would retreat.

· TPC uses strict castle doctrine (only if person unlawfully in home).

· TPC allows deadly force to protect property if reasonable.

· TPC allows threat of force where use of force is permitted.

· Threat of deadly force ≠ use of deadly force.

· Reasonably believes = ( believes + reasonable person would believe.

Necessity
· Necessity defense: If ( chooses lesser of 2 evils ( innocent.

· Utilitarian defense.

· Necessity is justification defense – reasonable doubt.

· Necessity defense has 4 requirements:

1. Necessity created by forces of nature AND

2. Act done to prevent significant evil AND

3. No adequate alternative AND

4. Harm caused not disproportionate to harm avoided.

· Usually, harm to be avoided cannot have been induced by (.

· Common law did not permit necessity defense for homicide.

· TPC necessity:

1. Reasonably believes harm imminent.

2. Reasonably believes act immediately necessary to avoid harm.

3. Harm avoided outweighs harm of act (objective – reasonable).

4. No law prohibiting (’s act with his purpose in mind.

· Need only be necessary at the time.

· ( doesn’t lose defense if rushes wife to hospital & finds everything ok.

· Reasonably believes = ( believes + reasonable person would believe.

Duress
· Duress is affirmative defense – must prove preponderance of evidence.

· Excuse defense: act not justified, but excuse person who did it.

· Common law – 3 elements:

1. Immediate threat of SBI | death to ( (unless do x).

2. ( must have reasonable fear that threat will be executed.

3. No reasonable escape.

· Duress created by human threat (not nature).

· Reasonable fear = ( feared + reasonable person would fear.

· Common law didn’t permit duress defense for homicide.

· TPC duress – 2 elements:

1. Threat of imminent SBI | death or another.

2. Threat must reasonably compel (.

· Reasonably compel = ( must be compelled + reasonable person.

· No duress if ( I, K, or R put himself in position.

· BUT can put himself there negligently.

· TPC: For misdemeanors, ( need only be threatened with force.

· Need not be imminent & no SBI required.

· Imminence required – can’t be threat of future harm.

· If they say they’ll kill your family if you don’t deliver drugs, no duress.

· But if they already have your family hostage, then ok.

· Can be threat to someone else, but must be close relationship (else no compulsion).

Insanity
· Insanity is affirmative defense – prove by preponderance of evidence.

· Common law tests:

· M’Naughten rule: Person insane if:

· Has a disease of mind
· Causing him not to know the nature & quality of his act OR

· If knew, didn’t know that act was wrong.

Problem: All or nothing test (total incapacity) & only considers cognitive aspect – not control (behavioral) aspect.

· Irresistible impulse (control) test: Person insane if:

1. Has disease of mind 

2. Causing complete lack of volition 

3. resulting in “irresistible impulse”.

Problem: All or nothing test (total incapacity) & only considers control (behavioral) aspect – not cognitive aspect.

· Product test: Person insane if act was product of mental disease.

· MPC insanity: ( insane if
· has mental disease & therefore lacked substantial capacity 
1. To appreciate the wrongfulness of his act OR

2. To conform his conduct to the law.

· This is best, coz not all or nothing and accounts for behavior & cognition.

· TPC insanity: 
1. ( didn’t know act was wrong 

2. At time of offense 

3. Because of mental disease.

· TPC basically uses M’Naughten test.

· Know act wrong = did act knowing society would condemn it under the circumstances as ( believes them to be.

· Then you are sane.

· Only if ( thought society would approve according to (’s understanding ( insane.

· It doesn’t matter whether ( thought it was morally correct.

· Old TPC was like MPC.

Intoxication
· Common law: voluntary intoxication may negate mens rea.

· TPC: Voluntary intoxication NOT a defense. 

· Voluntarily drunk ( mens rea & voluntary act.

· TPC: Involuntary intoxication is a defense only if ( temporarily insane.

· ( innocent only if didn’t know it was wrong coz of mental disease caused by involuntary intoxication.

· Involuntary intoxication is affirmative defense (coz insanity is) i.e. preponderance of evidence.
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