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Criminal Procedure – Prof. Thompson

Miscellaneous
· Arrest requires probable cause that person has committed | is committing a crime.

· 4th amendment: right to be protected from unreasonable searches & seizures.

· 5th amendment: right against self-incrimination.

· 6th amendment: right to effective counsel.

· Police may not deliberately elicit incriminating statements once judicial proceedings (e.g. indictment) have begun.

Police as community caretakers

· Police have the power/right to perform as community caretakers.

· Enhances public safety.

· No real test for whether cops have overstepped this power.

· Police may only put a stop to criminal behavior.

Brief Searches & Stops

· 4th Amendment protects right to be secure from unreasonable searches & seizures.

· Stop: Brief detention for investigative purposes.

· Stop occurs if reasonable person would NOT feel free to leave.

· Objective standard.

· If person gives consent ≠ stop/search.

· If person consents ( consensual encounter.

· Consensual encounter = person voluntarily agrees to talk to police & allow searches.

· Stop requires reasonable suspicion that suspect committed | is committing a crime.

· Specific & articulable: Reasonable suspicion must be based on specific & articulable facts.

· Hunch ≠ reasonable suspicion.

· More than mere speculation is required.

· Suspicion must be based on info available at time of stop.

· Can’t use evidence discovered during stop.

· Anonymous tips alone ≠ reasonable suspicion.

· BUT if backed up by independent sources, then may be enough.

· Flee: If ( flees, police don’t need reasonable suspicion to chase, coz there’s NO stop.

· Running away probably gives rise to reasonable suspicion.

· Cars: 

· Can stop car if reasonable suspicion that driver is committing crime.

· Pretext stops: Can stop car if probable cause to stop person for traffic violation.

· Even if true reason for stop is to investigate something else.

· Primary reason for stop is irrelevant.

· Administrative stops: 

· NO suspicion needed – suspicionless stop.

· Must be for special purpose, beyond normal need for law enforcement.

· E.g. Sobriety (drunk) checkpoints, drug testing for athletes etc.

· So, 3 requirements for administrative stops:

1. Must be conducted in regularized & neutral manner.

2. Must be minimal intrusion.

3. Must further important govt. interest other than ordinary law enforcement.

· Primary reason for stop is relevant.

· Searches:

· Search: Govt. intrusion on a reasonable expectation of privacy.

· 2 requirements for search:

1. Person must have expectation of privacy (subjective).

2. Expectation of privacy must be reasonable.

· E.g. dustbin bags – no reasonable expectation of privacy.

· Protects people – not places 

· Wiretapping phone booth = search.

· Videotaping break room = search.

· If govt. use sense-enhancing technology to obtain info that’s not otherwise obtainable without physical intrusion, then it’s a search.

· Unless the technology is in general public use.

· Dog sniff ≠ search.

· Applies to sniffs of persons AND cars.

· Pen register = search.

· Pen register records what numbers are dialed from a phone.

· Frisk (Terry Search): Pat-down of outside clothing for purpose of finding weapons.

· Terry search requires reasonable suspicion that suspect is armed & dangerous.
· Search is reasonable if a reasonable person would think so. 
· Scope of search must be reasonably related to circumstances.

· Plain feel (touch) rule: During Terry search, if it’s immediately apparent from sense of touch that suspect is carrying contraband/weapon, then police can search further & seize item.

· Cars:

· Can always ask driver to exit car.

· No need for reasonable suspicion.

· Applies to passengers as well.

· Looking inside car = frisk (Terry search).

· Can’t search trunk (outside scope of Terry search).

· Plain view (open view) doctrine: If cop can detect something using only his senses while at a lawful vantage point, then NO search.

· Factors determining plain view:

· Location of cop.

· Amount of effort.

· Use of technological enhancements.

· Nature of location.

· Home v. commercial.

· Using a ladder to look through window ≠ search.

· Fly over area ≠ search.

· Wiretapping:

· Wiretap = search.

· To conduct wiretap, must meet following requirements:

1. Must have probable cause.

2. Must know particularity of conversation to be taped.

3. Necessity to tape.

· Police must have exhausted other investigative techniques.

4. Warrant.

· Warrant exception: If one party consents to taping, then NO warrant needed.

· Authorization: Only senior officials e.g. DA can authorize wiretaps.

· Prompt execution: Wiretaps must obey strict time limits.

· Prompt termination: Must terminate wiretap once desired conversation is taped.

Warrants

· Warrant NOT valid if:

· No reason for search provided OR

· Overly broad: did not specify exact object sought (target) or place to be searched (location) OR

· Grants unlimited time OR

· Presence of other witness not required OR

· Issued by govt. official to his own subordinates.

· Rather than an impartial magistrate.

· Warrantless search is presumed unreasonable.

· Probable cause: Knowledge of reasonably trustworthy info sufficient for a reasonable man to believe that a crime has been | is being committed.

· Mere suspicion < probable cause < beyond a reasonable doubt.

· Aguilar-Spinelli test (old but used): An affidavit for a warrant only shows probable cause if:

1. Basis of knowledge: Affidavit establishes the basis for the informant’s knowledge (how he got the info) AND

2. Credibility: The informant must be credible OR his info must be credible i.e. corroborated by independent police investigation.

· Totality of circumstances test (new): Probable cause exists depending on the totality of the circumstances.

· Effectively this just means that if one prong of Aguilar-Spinelli is strongly met, the other need not be met adequately.

· Warrant only granted if probable cause that evidence/contraband (particular item) will be found in a particular place.

· Probable cause to enter must be contained in 4 corners of warrant.

· Exigent circumstances:

· Exception to warrant requirement: Police must have a warrant for search | seizure unless there are exigent circumstances.

· Exigent circumstances exist if no time to get warrant because:

· Suspect is about to escape OR

· Evidence/contraband will be destroyed/moved before a warrant can be obtained OR

· Threat to safety of suspect or others OR

· Arrest made in hot pursuit.

· Police must have reasonable belief that exigent circumstances exist.

· Police can’t create exigent circumstances.

· Running around in house when police knock ≠ exigency.

· Coz police created the situation.

· Police can come in & “freeze” the scene & wait for warrant.

· Neutral & detached magistrate:

· Warrant can only be issued by neutral & detached magistrate.

· Judge should disqualify himself if his impartiality might be reasonably questioned (Judicial code of ethics rule).

· ABA advice: Judge should disqualify if spouse has more than a de minimus interest.

· Judge MUST disqualify if spouse/relative is a party | has a substantial interest | is likely to be material witness.

· Particularity: Warrant must be specific as to the place to be searched AND the objects to be seized.

· Knock & announce rule: 

· On executing a warrant, cop must:

· Knock before entering AND

· Identify himself as police AND

· Explain purpose for being there.

· Can only use force if entry is refused.

· No-knock warrants: Police can only enter without notice:

· Notice would endanger them | others OR

· Evidence may be destroyed OR

· Suspect may escape.

· Errors in warrants: If error is reasonable, then search still valid.

· Anticipatory warrants:

· Warrants issued to prevent future crimes.

· Anticipatory warrants only issued if:

· There’s independent evidence creating probable cause that contraband will be at premises at time of search.

· Warrants are conditional on occurrence of future event.

· Administrative Warrants:

· E.g. Searching someone’s house when they are NOT under investigation i.e. in connection with someone else’s crime.

· Probable cause is met as long as there are reasonable legislative standards for conducting the search.

Other Searches

· Consensual searches:

· No warrant required.

· No probable cause required.

· Consent to search must be voluntary.

· Not coerced or given under duress.

· Voluntariness is determined by totality of the circumstances.

· 1 factor to consider is whether ( knew of his right to refuse.

· Consent to search can be given by:

1. Owner of property.

2. 3rd party possessing common authority over property.

· If property is shared.

3. 3rd party who police reasonably believe has authority to consent (apparent authority rule).

· Minors can give consent.

· Searches incident to arrest:

· Search incident to arrest rule: When arresting someone, police can search him & area within his immediate control.

· Area in immediate control = lunging distance | wingspan. 

· Must consider if ( is handcuffed.

· The less controlled, the more latitude police have.

· Timing: Search must be substantially contemporaneous with arrest.

· This is an automatic right to search. 

· Terry search v. Search incident to arrest:

	Terry Search
	Search Incident to arrest

	Reasonable suspicion
	Automatic right

	Purpose = weapons
	Purpose = weapons + evidence (broader)

	Scope = pat-down
	Scope = pockets + lunging area (broader)


· Protective sweep: When arresting (, police can also search adjoining rooms to where ( is, if someone may be hiding there.

· Automatic right.

· Can also search other parts of house if reasonable suspicion that ppl are hiding there.

· Body cavity & strip searches: 

· Requires clear indication that evidence will be found.

· If warrantless, then must be exigent circumstances or search incident to arrest.

· Medical tests:

· Require reasonable suspicion of finding evidence.

· E.g. for urine, saliva, hair sample… 

· Must not be intrusive.

· Must be done by medical personnel.

· If person refuses, must get court order.

· Searching houses & other places:
· Open fields doctrine: Land outside the curtilage of home is NOT protected from unreasonable search.
· Coz no reasonable expectation of privacy.
· Curtilage: Area immediately surrounding home.
· If police find stuff in open fields (beyond curtilage) ( NO search.
· Schools:
· Frisk (Terry search) by police requires only evident suggestion that student has weapon.
· Evident suggestion < reasonable suspicion.
· Full search by police for contraband | anything against school rules requires reasonable suspicion.
· Papers & effects:
· Inventory searches:
· 3 requirements:
· Impounding (seizure) must be lawful AND
· Purpose must be to protect owner’s property & protect police from danger | claims of stolen property AND
· Must be conducted in good faith pursuant to reasonable standardized procedures.
· Can’t be a pretext for investigation.
· These are administrative searches.
· No warrant necessary.
· No suspicion necessary.
· Car searches:
· Frisk (Terry): search passenger compartment & containers.
· Must have reasonable suspicion of weapons in car.
· If find container in car, must have reasonable suspicion of weapons in container to search it.
· Full-blown search: Need probable cause to search for evidence.
· No need for warrant though.
· Can also search containers.
· If probable cause.
· Incident to arrest:
· Can search:
· Passenger compartment
· Front & back.
· Any containers found there.
· Even passanger’s.
· Automatic rule: no suspicion necessary.
· Except probable cause to arrest.
· Exception: no search allowed if arrested for traffic violation.
· Coz no threat of weapons.
· Can do the search even if ( is outside car & handcuffed.
· Coz area deemed in arrestee’s immediate control.
Arrests
· Arrest: A person is under arrest if a reasonable person would believe he was under arrest.
· Reasonable belief can be dispelled if police tell you you’re not under arrest.
· Arrest v. stop: Whether police action = arrest or a stop depends on totality of circumstances.
· Length of time of detention is most important factor.
· Stop must last no longer than necessary to effectuate its purpose.
· Transporting ( for identification purposes ≠ arrest.
· It’s a stop.
· Collective knowledge doctrine: Probable cause for a warrant is based on info known to the entire police force at the time, rather than the arresting officer alone.
· Arrest warrants:
· Arrest warrant requires probable cause to believe that suspect has committed offense.
· Arrest warrant needed in 3 situations:
· Misdemeanor committed outside officer’s presence.
· Home arrests.

· 3rd party home arrests.

· Otherwise NO arrest warrant necessary.

· Home arrest: To execute search or arrest in someone’s house, MUST have warrant.
· Unless exigent circumstances – 4 types of exigency:
1. Arrest made in hot pursuit OR

2. Threat to safety of suspect or others OR

3. Suspect is about to escape OR

4. Evidence/contraband will be destroyed/moved before a warrant can be obtained.

· Police must have probable cause to believe it’s suspect’s home & must have reason to believe suspect is presently there.
· 3rd party’s home: Police need arrest warrant AND search warrant to arrest suspect in someone else’s home.
· For the search warrant, police need probable cause to believe that suspect is there.  
· Public arrest: NO warrant needed to make an arrest in public place.
· Illegal arrest: If arrest is illegal, no evidence stemming from the arrest can be used against (.
· Fruit of the poisonous tree is excluded.
· You can be arrested for committing a misdemeanor.
· If cops chase you on foot or in a car, it’s not an arrest.
· Use of force:
· Deadly force: Police may only use deadly force if probable cause to believe that suspect poses serious physical threat to officer or others.
Exclusionary rule
· Reasons for exclusionary rule:
· Protect 4th amend: If no exclusionary rule, then right not to be unreasonably searched has no value.
· Judicial integrity: System must abide by its own rules.
· Deterrence: Deters police from violating 4th amend. 
· Exclusionary rule: Illegally seized evidence must be excluded at trial.
· Fruits of poisonous tree: Exclusionary rule also applies to all evidence derived from illegal searches & seizures. 
· I.e. Fruits of illegal search | seizure are inadmissible at trial.
· Tree = primary evidence = direct evidence from illegal search | seizure.
· Fruit = derivative evidence = info found stemming from illegal search | seizure. 
· Exceptions to the exclusionary rule:
· Good faith exception: If police acted on defective warrant in objective good faith, then evidence of the search |seizure is admissible.
· Even though search | seizure was illegal.

· Fruit of the illegal search & seizure also admissible.
· Exception: If officer knowingly or recklessly provided false info to magistrate, then exclusionary rule doesn’t apply.
· Defective warrant: Lacks probable cause.
· 4 corners rule: Courts can look only to facts contained in warrant to determine if probable cause exists.
· Good faith exception only applies to defective warrants – NOT to 4th amendment.
· Independent source exception: Evidence that is fruit of poisonous tree is admissible if discovered by independent means without any constitutional violation.
· But the tree itself i.e. the search | seizure is still excludable.
· Inevitable discovery doctrine: Evidence that is fruit of poisonous tree is admissible if police inevitably would have discovered it anyway through lawful means.
· But the tree itself i.e. the search | seizure is still excludable.
· Inevitable discovery & independent source exceptions only apply to fruit of tree – not actual tree itself.
· Attenuation exception: If evidence is only weakly linked to illegally discovered evidence, then it comes in.
· If the fruit falls far from the tree, then it’s admissible.
· Like prox. cause:
· Only if illegally seized evidence is the proximate cause for the discovery of the new evidence is new evidence inadmissible.
· But for causation is NOT enough.
· Only applies if fruit is product of an unpredictable chain of events.
· Standing: You only have standing to assert exclusionary rule if you have a legitimate expectation of privacy in the item | place illegally seized | searched.
· 3rd parties generally can’t get involuntary confession of another excluded.
· Passengers in cars can’t exclude search of car, coz no legitimate expectation of privacy.
· Except in his own bags.
· Minority rule: 3rd party has standing if he has a property interest in the item seized | place searched.
· Private acts:
· 4th amend. only applies to unreasonable search & seizure by state officials.
· Does NOT apply to private individuals.
· So evidence obtained by private parties is admissible.
· Even if obtained in outrageous manner.
· Only if private person acts as agent for the state does 4th amend. apply.
· For agency to exist, must be:
1. Affirmative act by govt. official prior to search 

2. That reasonably induced private party to conduct search.

· 2 ways to create agency relationship:
1. Govt. agrees with 3rd party to obtain evidence OR

2. Govt. sends open-ended request for 3rd party to get evidence.

Miranda

· Involuntary confessions are inadmissible.
· Confession can’t be coerced.
· Voluntary test: Voluntariness is determined by totality of the circumstances.
· Factors to consider:
1. Length of interrogation.

2. Age.

3. Deprivation of food, sleep.

4. Isolation from family, lawyer.

5. Size of room.

6. Lighting.

· Confession involuntary if coercive tactics induce confession.

· Coercive tactics alone NOT enough.

· Threats & Promises: Confession involuntary if threat/promise are reasonably likely to make an innocent person confess.
· E.g. threat of greater punishment | promise of less punishment based on whether ( confesses.
· Threat/promise must induce confession.
· Police lies:
· Intrinsic: Can lie about facts related to the crime.
· Extrinsic: Lies about facts NOT related to crime → more likely to find invol. confession.
· Only improper lies are not allowed.
· Improper lie = would make an innocent man confess.
· Miranda warnings:
· Preventive rule to protect 5th amend right against self-incrimination.
· Custodial interrogation: Being interrogated while in custody.
· Miranda warnings must only be read once:
1. You are in custody AND

2. Under interrogation.

· If ( is in custody & under interrogation & police don’t read Miranda rights ( (’s statements are deemed compelled.
· Custody + interrogation = compulsion.
· But, once Miranda rights read, must still satisfy due process (14th amend.).
· I.e. still can’t coerce confession.
· Miranda warnings consist of:
1. Right to remain silent AND

2. Anything said can be used against you in court AND

3. Right to attorney AND

4. If indigent, attorney will be appointed.

· Police must reasonably convey Miranda rights.
· Variations | errors on Miranda warnings are okay.
· As long as they’re not intended to mislead (.
· Okay as long as given in good faith.
· Custody: A person is in custody if a reasonable person would think he is restrained in a manner akin to arrest.
· 4 factors:
· How ( summoned to place of questioning.

· Purpose, place & manner of interrogation.

· Degree of physical restraint.

· Age.

· Interrogation:

· Interrogation is:

· Express questioning OR

· Statements that police should know are reasonably likely to elicit an incriminating response.

· Suspect must know he’s being questioned by police, else NOT interrogation.

· So undercover cop in jail can question ( after reading him his rights.

· Coz it’s NOT interrogation.

· Public safety exception: If police question ( before reading Miranda in order to prevent future crimes | accidents, evidence is still admissible.

· Not interrogation.

· No need to record interrogations electronically. 

· No need for Miranda warnings if Terry stop | traffic stop.

· 2 confessions: If police get confession without reading Miranda rights and then read Miranda right before 2nd confession then:

· 1st confession = inadmissible.

· 2nd confession only valid if prosecution can show that:

· Miranda warnings were effective AND

· Confession was voluntary.

· Invoking Miranda rights:
· To invoke the right to silence | counsel, must be unambiguous & unequivocal.
· When ( invokes his right to silence, interrogation must cease.
· Re-interrogation can begin later as long as:
1. Police don’t wear down (’s resistance AND

2. There is significant amount of time between 2 interrogations AND

3. Police must re-read ( his Miranda rights AND

4. ( must waive them.

· Once ( invokes right to counsel, interrogation must cease.
· No re-interrogation until counsel is present.
· Unless ( initiates further conversation himself.
· To reinitiate, ( must begin a general discussion about the crime. 
· Once ( invokes his 5th amendment rights, police must honor invocation scrupulously.
· Re-interrogation: Police can always re-interrogate ( about another crime.
· Can even be another crime based on same facts as original one for which ( invoked his rights.
· Miranda violation: If police violate Miranda, confession stays out.
· BUT all derivative evidence (fruit) is admissible.
· Exclusionary rule is weak for Miranda, coz it’s just a preventative rule – not constitutional.
· Can also use violative statements to impeach.
· Counsel present: Police must inform ( that his lawyer is there if lawyer asks to see (.
· Even if ( has waived his right to an attorney.
· Waiver:
· Waiver must be voluntary. 
· Waiver need NOT be clear | unambiguous.
· Implied waiver through conduct is sufficient.
· Must consider capacity to waive.
· E.g. age, IQ, etc.
· Need not make explicit statement.
· Statements prior to reading of Miranda rights ≠ waiver. 
· Can’t waive right to counsel until Miranda warnings are read.
6th Right to counsel
· 6th Amend.: ( has a right to effective counsel.
· Right to counsel attaches once formal proceedings are initiated against (.
· I.e. Once ( is indicted.
· Right to counsel attaches automatically.
· Unlike 5th Amend. right to counsel which must be invoked.
· Once right to counsel has attached police cannot deliberately elicit incriminating statements from (.
· BUT police can listen. 
· As long as undercover cop doesn’t ask questions, it’s fine.
· Police can deliberately elicit info about another crime.
· Even if it’s factually related to original crime.
· Lawyer does NOT have right to demand that ( be told of his presence.
Eyewitnesses
· 3 types of identification:
· Lineup.
· Show-up (field confrontation).
· Photo array.
· Lineups:
· (’s attorney must be present at lineup if 6th amend. right to counsel has attached.
· If lineup occurs prior to ( being indicted, then police can do it without (’s lawyer.
· If counsel is required at lineup & police proceed without (’s lawyer being present, then lineup inadmissible. 
· Blind lineup: cop doing lineup doesn’t know who suspect is.
· So he can’t suggest to witness…
· Sequential lineup: See okes 1 by 1 (better than simultaneously).
· Blank lineup: Multiple ‘lines’ of okes for witness to see, so he doesn’t know which group to pick from.
· Showup:
· Confrontation in the field.

· Just one oke.

· Lineup = lots of okes.

· Eyewitness testimony is admissible based on totality of the circumstances. 4 factors:
1. Opportunity to see ( during crime.

2. Degree of attention paid to (.

3. Accuracy of witness’ prior description of (.

4. Time between crime & confrontation.

· Identification is invalid if unduly suggestive.
· Multiple witnesses viewing line-up at same time ≠ unduly suggestive.
· Eyewitness accuracy:
· 3 stages of processing:
· Acquisition stage.
· Retention stage.
· Retrieval stage.
· Guessing.
· Racial bias: witnesses not reliable in identifying ppl of other races.
Discriminatory Enforcement

· 3 requirements:
· Deliberate singling out of group for prosecution on basis of invidious criteria AND
· Discriminatory design in decision to prosecute AND
· Similarly situated persons treated differently.
Entrapment

· Subjective entrapment (Majority): Govt. induces ( to commit offense.
· Govt. must be the source of the criminal design.
· Predisposed defense: Govt. must then show beyond reasonable doubt that ( was predisposed to committing the crime before being approached by govt. agents.
· Objective entrapment: When govt. conduct would induce a reasonable person to commit the crime.
· Entrapment does NOT apply for offenses that threaten physical injury.
Grand Jury Investigations
· Use immunity: Your own words can’t be used against you.
· Use & derivative use immunity: Nothing stemming from your words can be used to prosecute you.
· This is what they give you.
· Transactional immunity: Complete amnesty.
· Too broad.
· Immunity ( must testify.
· If you are given immunity, you are compelled to testify, even if it incriminates you.
· When being prosecuted, prosecution must prove by clear & convincing evidence that the evidence used against you comes from an independent source.
· Grand jury investigations:
· No right to remain silent.
· May refuse to incriminate yourself.
· Unless you have immunity.
· No right to counsel in the room.
· Grand jury subpoena will only be quashed if unreasonable or oppressive.
· Unreasonable: no reasonable possibility that category of materials requested will produce relevant subject matter. 
· Subpoena duces tucem: Info in the documents is not protected by immunity.
· Only things the govt. learns from the fact that you produced the documents are privileged. I.e.
· Existence: The fact that the docs exist AND
· Location: That you have them AND
· Authenticity.

· Only these facts are privileged and only if govt. never knew this beforehand.
Ineffective Counsel
· 6th amend: right to effective assistance of counsel.
· Counsel only ineffective if 2 prongs met:
1. Lawyer’s performance must be deficient AND

2. Deficient performance must prejudice (.

· Prejudice: Must be a reasonable probability that, but for lawyer’s ineffectiveness, the result would have been different.
· 5% < Reasonable probability < 50%.
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