Ks Outline – Mixon – Fall 2005


–                                                                          Mixon’s Philosophy and K Law                                                                                         –            
(a) Henry Maine – as a society we are moving from obligation based on status (chief, hunter) to obligation based on contracts (you need a K to have an obligation). Final chapter of Maine is that obligation moves back to status.

(b) Fuller – Autonomy, Reliance, Unjust Enrichment

(c) Formalism (Classicists/Williston) – BLL, favors strictly objective approach; facts applied to ( law ( to get judgment;

(d) Legal Realism (Modern/Holmes) – Court decisions are not products of the application of neutral principles to given sets of facts, but rather the application of rules as affected by the personalities, points of views, interests, and goals of the decision maker; 

Law is based on experience (prediction based on prior experiences). 

(1) Policy – (ought) to happen; Judges duty is to make legal decisions to improve the lot of society, take policy into account; The formation of legal rules should be the result of a conscious application of all relevant knowledge of human affairs; should pay more attention to the social consequences of their decisions – beyond the formal rules  

(e) Law & Economics – Posner - “we are all maximizers of our own utility”; Goal of law should be to maximize efficiency and overall utility - increase utils!

(f) Relational – Trust as a public good, based on trust this is what should happen; Emphasis on concepts such as good faith and fair dealing; K law should embody principles designed to preserve commercial/personal relationships; In the real world, businesses base their decisions on relationships and don’t want to sue people for fear of losing relationship
(g) Justice – Do right rule (restitution/unjust enrichment/quasi K fall under this category but have been formalized)
(h) Crits – Law is an instrument of oppression. Law is a device used by haves to keep have nots down system; Good judicial decisions are merely flowers on the chains that bind the oppressed; it’s impossible to discover or develop any rational decision making within our legal system as it now exists; system cannot be fixed, must be destroyed; The only way to bring about change is to blow up the whole system and start over; your job is to put sand in the Xerox machines!!!
(i) Meaning is independent of intent!
(1) A statement may not state in meaning (reference) what the speaker’s true intent was. Meaning is something you attach to a statement. 

(2) The author is dead ( everyone attaches their own subjective meaning that may/may not have been intended by the author. 

(j) Law Court and Courts of Equity
	Law Courts
	Courts of Equity

	Follow Rules
	Follow law unless unjust so where justice requires you can change at discretion

	Could Only Award $$$ Damages
	Can Give More Than Damages:

Can Have Injunction or Specific Performance


Today there is no distinction b/t courts of law and equity – the judge can rule and give relief in law and/or equity – it’s in his head! 

What jurisprudence does §90 fall under? Today it’s law but it’s also a bit of equity (justice) b/c enforces promises w/o consideration. 

–                                                            I. Intro To K Law & Objective Theory of Contracts                                                                     –            
(a) General
(1) Contract consists of: offer, consideration, acceptance

(2) R2K§1 – A contract is a promise or a set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.

(3) Contract Law – society’s legal mechanism for protecting the expectations that arise from the making of agreements for the future exchange of various types of performance.

(b) Lon Fuller: 3 Substantive Bases of Contractual Liability (Why Ks are Enforced)
(1) Private Autonomy – individuals possess a power to effect changes in their legal relations ( consistent with Maine

(2) Reliance – protect reliance interest recognition that breach of a promise may work an injury to one who has changed his position in reliance on the expectation that the promise would be fulfilled

(3) Unjust Enrichment – the injustice resulting from breach of a promise is aggravated.
(c) Objective Manifestation of Assent - Williston
The only intent of the parties to a contract that is essential, is an intent to say the words and do the acts which constitute their manifestation of assent.

The objective measure of a party’s intention is, in most circumstances, what a reasonable person in the position of the other party would conclude that his objective manifestations of intent meant.

(d) Unilateral v. Bilateral
(1) Unilateral K  One promise given in exchange for performance. You are not looking for a returned promise but an act.  

(2) Bilateral K Two Promises – A promise is exchanged for a promise. 

(3) Executory K A K is executory if duties occur in the future

(e) Cases
Ray v. Eurice - Picky Engineer’s House – Objective Manifestation of Assent 
(1) When you have two parties saying they intended different things, how do you work it out? Trial court based decision on subjective intent of parties  

(2) Appellate Judge applies the objective theory of contracts to determine that the K was valid and held for П/buyer.

(3) Rule: A party is bound to a signed document, which he has read with the capacity to understand it, absent fraud, duress, and mutual mistake.

(4) Mutual mistake: If both parties to a K are mistaken about a material fact, such as the identity of the subject matter, the adversely affected party can avoid the K; Ex:  You think you are buying a Van Gogh, B thinks he is selling a Van Gogh, but the painting is really a fake.  Because it was a mutual mistake of a material fact, you can void the K. If it’s a unilateral mistake, there is still a K

(1) Park 100 v. Kartes - Shady Realtor - Fraud 

(2) П-Kartes was induced to sign personal guaranty of the lease by fraud – thus the K was not enforceable b/c of misrepresentation. Kartes was released from the K because Park 100 fraudulently induced them to sign the “K” when they were signing the personal guaranty.

(3) This is a subjective view of contracts.  What about the reasonable person test?  Shouldn’t ∆ be held to a K because any reasonable person would expect you to read the K?  

(4) Rule: A contract guaranty cannot be enforced by the guarantee, where the guarantor has been induced to enter into the contract by fraudulent misrepresentations or concealment on the part of the guarantee.

–                                                                                II. Offer & Acceptance                                                                                                  –            
(a) Offer – An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it. (R2K§24)

In order to constitute an offer, a person’s words and actions must be understood by a reasonable objective observer as an offer. The offer must also be definite as to its material terms. 
(b) Validity of Particular Kinds of Offers
(1) Offers made in jest – An offer which the offeree knows or should know is made in jest is not a valid offer, and even if it is purportedly ‘accepted’, no K is created; reasonable person standard

(2) Preliminary Negotiations – Preliminary Negotiations = Solicitation of bids ≠ Offer  

(3) Statement of Future Intention – Announcement of intention to K in the future is not considered an offer

(4) Price Quotes – consider following facts:

(a) Quantity- Offer if there is a clear quantity in question – mere per unit price is not enough 

(b) Addressee – if quote isn’t addressed to a particular person but part of a general price list or sent in a large mailing it’s unlikely to be an offer

(c) Use of term quote or offer

(d) Need for further expression of assent – is there power of acceptance? It’s not an offer if the offeror reserves the power to close the deal

(5) Advertisements – Most advertisements are not offers because they do not contain sufficient words of commitment to sell; 

(a) Specific Terms or Promises – If ad contains words expressing advertiser’s commitment or promise to sell a particular number of units or to sell the items in a particular manner, there may be an offer

(b) General rule is that ads are not offers but invitation for offers.

(6) Auctions 

(a) With reserve – not an offer

(b) Without reserve – has made an irrevocable offer to sell goods to the highest bidder

(c) Withdrawal of bids – bidder may withdraw bid at any time prior to completion of the sale

(7) Invitations to Bid – not an offer unless it contains language so indicating

(c) Cases
Lonergan v. Scolnick – Newspaper Ad for Land – Act Fast! – Too Slow, Already Sold  - No Offer, Prelim Neg
(1) П argued that he had correctly accepted. Court says there was no offer, letters were preliminary negotiations. J/∆.

(2) Advertisements – the traditional rule has been that advertisements are not offers but merely invitations for offers.   

(3) Offers not supported by consideration are revocable 

Izadi v. Machado Ford, Inc. – Trade In For New Car Bait and Switch
(1) Ad had conflicting terms regarding trade in values and new car purchases, so when П brought in his car to receive the advertised trade in value, the ( refused and П sued. Court held for ∆ dismissing case with prejudice, П now appeals

(2) J/∆ reversed b/c ad had conflicting terms 

(3) This is not normally how it would come out; ads are typically not offers. This decision was based more on policy matters to deter bait and switch - ∆ was intentionally misleading customers. Court Wanted to deter this type of advertising.

(4) If П is just trying to take advantage of an offer in a mistaken ad and there is no reliance, there should be no enforcement – there needs to be reliance on the misrepresentation in order to be enforceable
(5) Meaning of the ad to Izadi was different from intent of Machado Ford, ∆ intended bait and switch           
(d) Acceptance – Acceptance of an offer is a manifestation of assent to the terms thereof, made by the offeree in a manner invited or required by the offer. (R2K§50)

In order to constitute an acceptance, a person’s words and actions must be understood by a reasonable objective observer as an acceptance. The acceptance must also be made when the power of acceptance is still operative (that is, the offer has not been revoked). 

(1) Time When Acceptance Takes Effect R2K§63 – Unless the offer provides otherwise, an acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree's possession, without regard to whether it ever reaches the offeror [effective upon dispatch]
(2) Mailbox Rule – An acceptance is effective upon proper dispatch. Applies only to acceptances by promise, not acceptances by performance. If offerror says must receive the acceptance for it to be effective then the mailbox rule doesn’t apply. 

–                                                                     III. Acceptance: Unilateral K                                                                                                  –            
(a) General
(1) Offeror exchanges a promise for performance
(2) Acceptance of unilateral K – offer for unilateral K is accepted only by full performance of the requested act;  

(3) Traditional view: K not formed until the act is completed – the offeree is not bound to do the act; can revoke anytime before completion of the act. The completion of the act is both the acceptance and the consideration. 
Petterson v. Pattberg – Pay Off Mortgage for Discount – Traditional View Revoke Any Time
(1) If П Petterson pays off debt early, ∆ Pattberg would reduce debt amount.  П went to pay him and he shut the door and wouldn’t let him pay.  

(2) Judgment – J/П reversed b/c ∆  can revoke an offer of a unilateral K at any time before performance is tendered. Decision based on classical view

(3) Dissent: Promise made by ∆ lacked consideration at the time it was made, but promise was not made as a gift or mere gratuity to П – it was made for purpose of obtaining from the ∆ something that П desired – what act did ∆ request as consideration for his promise? ∆’s offer was to induce П to pay mortgage before it was due – П did act which ∆ requested as consideration for his promise – a promise to accept payment should be binding
(b) Modern View for Unilateral Ks: Pre-Acceptance Reliance: Option Ks Created by Part Performance R2K§45
(1) Where an offeror invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it. The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.

(2) Once the offeree starts to perform, the offer becomes temporarily irrevocable

(3) Only applies when the offeree starts the actual performance, not upon preliminary preparations for performance. Courts may require substantial performance or part performance, not just the beginning of it

(c) Revocation – A revocation can generally be made anytime before acceptance and is effective upon receipt.
(1) Effective Upon Receipt – A revocation by the offeror doesn’t become effective until it is communicated  

(2) Lost Revocation – If a letter revoking the offer is lost through misdelivery, revocation never becomes effective 

(3) Revocation Direct – Actual physical revocation must be received by offeree, it must come into possession of the offeree or authorized representative or deposited in an authorize place – offeree need not physically handle or read revocation

(4) Revocation Indirect - Offerror takes action clearly inconsistent with continued intent to enter a K and offeree obtains reliable information of this action before acceptance;
(e) Cases
(1) Baird v. Gimbel Bros., Inc. - Linoleum Floors SubContract – Hand Says No §90!
(2) П purchased linoleum in reliance on (’s construction contract offer.  J/( - there was no contract because the ( revoked it

(3) There is no promissory estoppel here because it only applies in donative promises and not business transactions

(4) No acceptance or offer by merely putting in bids.  

(5) No promise, consideration, acceptance, and NO §90! There was no promise/K b/c suppliers don’t expect a return act from contractors; the contractors make no promise to buy supplies in response to a suppliers bid because they haven’t been awarded a K yet; At most we have an unaccepted offer from Gimbel    

(1) Drennan v. Star Paving Co. - Bid was put in at a low price and contractor used it 
(2) П relied on the (’s bid and used it for his construction bid. ( wanted to revoke. П attempted to hold ∆ to its bid but had to have another subcontractor to the paving at a cost higher than the bid – П is suing for the cost difference 

(3) J/П affirmed b/c ∆ made offer (bid) on which П reasonably relied to his detriment, even though offer was revocable.  

(4) This case is in conflict w/ Baird, but Drennan is the majority view.  
(5) Traylor says you can apply §90. He argues that the creation of an option to protect reliance on a promise not to revoke is analogous to that granted as a matter of law when an offeree commences a non-instantaneous act to accept an offer for a unilateral K. If the law is willing to uphold reliance in t hat situation, it should equally do so in this one.

(6) Modern View: Restatement § 87(2) – An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.

(7) Traylor’s decision would be unnecessary if it were in fact true that a primary contractor always went with the supplier and his bid but this is not the case – they can shop around after they are awarded a construction contract and thus are not bound to an offer and have not truly accepted the offer by the supplier in his bid.

Both courts in Baird and Drennan hold that supplier’s bid was an offer that had not been accepted by the contractor before it had been revoked. It’s not an option K because there was no consideration and the only potential remedy is promissory estoppel.   

–                                                                               IV. Consideration                                                                                                           –            
(a) Consideration – To constitute consideration, a performance or return promise must be bargained for. A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise. (R2K 71)

(b) Beware of Cases of Conditions on Gifts! Promisee may undergo detriment but it’s not bargained for. Promisee must merely meet certain conditions in order to receive the gift, but these conditions are not really bargained for by the promisor, the meeting of the conditions is not the promisor’s motive for making the promise; thus there is no consideration and promise is unenforceable. To test whether or not something is a pre-condition to a gift or bargained for, ask yourself, what is the benefit to the promisor?
(c) Two Types of Consideration:
(1) Benefit / Detriment Test 
(a) Benefit to Promisor – Person got what they bargained for/wanted; does not need to be shown any tangible or economically valuable gain 

(b) Detriment to Promisee – any relinquishment of a legal right; can take form of an immediate act or promise to act, forbear, or abandon a right in the future (right may be intangible)
Hamer v. Sidway - Give Up Sins for $ - Suffered Detriment = Consideration
· Nephew agrees to give up the legal rights to drink and smoke before his 21st birthday amounts to consideration and thus created a bilateral executory K.  

· Judge uses the benefit/detriment test for consideration and finds in favor of nephew.

· Rule: In general, a waiver of any legal right at the request of another party is a sufficient consideration for a promise. 

· This was an anticipated transfer of wealth – there was no creation of wealth
(2) Bargain for Exchange Consideration 
(a) For promise to be enforceable, it must the product of negotiation resulting in assumption of obligation by one party upon condition of act by the other party: I will do (assumption of obligation) --- if you do condition of act by other party. 
(b) Bargained for Exchange can be seen as benefit/benefit exchange – each person gets what he or she wants. Can be exchange of promises, performance, promise of performance

Baehr v. Penn-O-Tex Oil Corp. - Gas Station Vacation – Forbearance Not Bargained For
(1) There was no K here b/c there was no consideration (the forbearance to sue was never promised and П did not actually forebear, just waited until his vacation was over
(2) Rule: While forbearance to bring suit is deemed consideration, there must be some showing that forbearance was bargained for and was not merely conveniently granted unilaterally by one party.
Note:  You may use either one of these to establish consideration.  Argue both on the essay!

(c) Cases
Dougherty v. Salt - $ for Good Boy – No Consideration
(1) Aunt makes out note so that 8 yr old nephew might be taken care of.

(2) Cardozo holds not consideration by both parties b/c the note was a voluntary promise and she received nothing of value in return. It was a promise of a gift.

(3) Rule: A note/promise that is not supported by consideration is unenforceable. 

(4) This was an anticipated transfer of wealth – there was no creation of wealth

–                                                                           V. Promissory Estoppel §90                                                                                               –            
(a) Promissory Estoppel §90 

A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.

[Promise, Reliance, Detriment]
(b) Detriment – when a promise is worse off as a result of reliance on a promise than he otherwise would have been

(c) Cases
Kirksey v. Kirksey - Sis Antillico – Not Promise, Condition to a Gift
(1) Promise to provide sister w/ a home and land was not enforceable; court held there was no consideration but a condition to brother making the gift of a home; note that today, this probably would have been enforced under §90

(2) This case was prior to promissory estoppel and probably would have been decided differently if it were later. She relied to her detriment (she gave up her land) because he promised land (and should have reasonably expected her to rely on it). (A good example of §90 paradigm case but is a promise between family members.)

(1) Greiner v Greiner - Mom/Son/Land
(2) П/mom sued ∆/son for tract of land she had given him.  

(3) Court held son had given consideration in reliance on mom’s promise; Promissory estoppel applies – J/∆ affirmed.  

(4) Additional Note: Was consideration present here (bargained for exchange?) – Didn’t the mom want him to come home?

Wright v Newman - Were the kids his?
(1) Mom sued man for child support for her son even though he was not the birth father (he signed the birth cert., etc.); court found for mom Promissory Estoppel – she and son relied on him to fulfill fatherly duties – they gave up right to find birth father

(2) J/П was affirmed based on promissory estoppel b/c the ct. implied a promise upon ∆ - П relied on ∆’s promise to her detriment.

(3) American Legal Realism Analysis of Court’s Ruling – Obligation to pay is a product of the court’s decision – it was what they wanted – the ends that they desired. Court was trying to establish/set the precedent for future cases that signing birth certificate = undertaking the obligation – they are creating that rule. Status obligation implies support

Allegheny College 

(1) П promised a charitable subscription to college on condition of its use as fund in name of promisor for scholarship and paid a portion of such subscription, Court held that implied duty assumed by promisee to perpetuate name of promisor as a founder of fund was a sufficient consideration in itself to give validity to subscription, and created a bilateral agreement.

(2) Not a clear paradigm case of §90 – court could have used consideration.
(3) For Prom. Estop., when the lady made partial donation, this is where the detriment comes in on which the college relied (relied on the rest of the money after the first payment)

Katz v Danny Dare, Inc - Retire of Fire
(1) Katz was told to retire w/ pension or be fired.  Chose pension.  Dare stopped paying b/c Katz found work elsewhere.  

(2) Detriment of reliance is that П cannot now engage in a full time job to return to the earnings which he gave up in reliance on the pension. Ct. held promissory estoppel was met & J/∆ was reversed.

(3) Ruling is an example of American Legal Realism – Justice, the courts felt bad for Katz

(4) This is a clear case of where the judge jumped to §90 but could have argued that there was bargained for consideration and therefore the existence of a K. The court could have gone either way using §90 or consideration to justify its ruling. Not a clear paradigm case of §90 – court could have used consideration.

(5) Maine’s View – status (didn’t owe pension) ( K (reached agreement to pay pension)

(6) CRITs – Katz’s decision to help is only so that he looks better, flower on the chains of the oppressed” – must destroy system, not just appear to help

Shoemaker v Commonwealth Bank - Burned Down House W/O Insurance 
(1) Bank promised to insure Shoemaker’s house, but let the insurance lapse and 1 year later the house burned down. Ct. reversed MSJ for ∆ b/c promissory estoppel was met.

(2) Meaning is independent of intent – ∆’s statement did not state in meaning what it intended to do.

(3) This is a clear case of where the judge jumped to §90 but could have argued that there was bargained for consideration and therefore the existence of a K. The court could have gone either way using §90 or consideration to justify its ruling. Not a clear paradigm case of §90 – court could have used consideration. 

–                                                                           VI. Unjust Enrichment/Restitution                                                                                  –            
(a) Implied in Fact
(1) A contract that the parties presumably intended, either by tacit understanding or by the assumption that it existed. Arises where the court finds from the surrounding facts and circumstances that the parties intended to make a contract but failed to articulate their promises and the court merely implies what it feels the parties really intended.

(2) For a contract to be implied in fact, the deliberate conduct of each party, viewed reasonably from the perspective of the other under all circumstances of the case, must manifest an intent to enter into an exchange relationship under which each delivers or promises a performance to the other.

(3) Closer to an actual contract

(b) Implied in Law (Quasi Contract)
An obligation imposed by law because of the conduct of the parties, or some special relationship between them, or because one of them would otherwise be unjustly enriched

(c) Unjust Enrichment 
(1) Rule: A person who has been unjustly enriched at the expense of another is required to make restitution to the other.

(a) Elements of unjust enrichment
(b) the П has conferred a benefit on the ∆; 

(c) the ∆ has knowledge of and accepted/retained the benefit; 

(d) the circumstances are such that it would be inequitable for the ∆ to retain the benefit w/out paying fair value for it.
(2) Officious Intermeddler Doctrine – A person who officiously confers a benefit upon another is not entitled to restitution. Officiousness means interference in the affairs of others not justified by the circumstances under which the interference takes place
(3) Restatement Restitution §116 – A person who has supplied things or services to another, although acting without the other's knowledge or consent, is entitled to restitution from the other if:

(a) He acted unofficiously and with intent to charge and

(b) The things or services were necessary to prevent the other from suffering serious bodily harm or pain, and

(c) The person supplying them had no reason to know that the other would not consent to receiving them, if mentally competent; and

(d) It was impossible for the other to give consent or, because of extreme youth or mental impairment; the other's consent would have been immaterial.
(e) Cases
Credit Bureau v. Pelo – Stingy Psycho – K Implied at Law – Quasi K
(1) Pelo threatened to hurt himself and police found him and took him to the hospital.  Doctor found that Pelo was mentally impaired and may hurt himself, so they required him to stay at the hospital.  He refused to pay and hospital sued him.  

(2) Authorization for treatment signed under duress.  Judgment for П, Credit Bureau b/c ∆ Pelo benefited from services (unjust enrichment).  

(3) J/П affirmed based on unjust enrichment. There was a quasi-K and through his acceptance of services, there was an implied contract they didn’t have to look at the consent formed he signed because it was a quasi contract, if they had looked at the consent, then they would be dealing with a real contract and this could change the outcome.

(4) A reasonable person would have bargained for it so it’s unjust enrichment.

(5) Rule – Requiring a patient who is involuntarily committed to a private hospital to pay for medical services, which the patient receives, does not violate the patient’s right to due process or constitutional right to contract.

(6) Benefit was received, there was an implied K, and unjust enrichment

(7) Crits – This ruling reinforces obligation created by system and forces it upon the party

Commerce Ptnshp v. Equity - Unpaid Contractor- But Person Paid Already! 

(1) Equity, a subcontractor on a construction job was not paid by the general contract, alleged that Commerce had been unjustly enriched, and sought payment for the work had performed.

(2) Judgment - Equity had to prove that the Commerce had not paid anyone and he failed to prove this because Commerce paid general contractor, thus J/Equity was reversed.  

(3) Rule - A party unable to recover under a contract can only recover from a third party that benefited from the contract if the third party hasn’t already paid the breaching party

Watts v. Watts - Living in Sin, Unmarried Cohabitators Split 

(1) Not Married Cohabitation; П alleges that during the parties’ relationship, and because of her domestic and business contributions, the business and personal wealth of the couple increased. П is seeking accounting of the personal and business assets accumulated during the parties’ cohabitation and a determination of her share of that property. П’s complaint was 12(b)(6)’d at trial.

(2) Judgment: Case remanded b/c П stated a claim for implied-in-fact K, partition, & implied-in-law K and ∆ was unjustly enriched.   

(3) “Intent of Legislature” – there is no one intent of legislature, we construct it and give meaning, policy, and purpose

–                                                                   VII. Promissory Restitution – Material Benefit  Rule                                                            –            
(a) Classical view of consideration – a promise for benefits previously received is not binding because the benefits constituted past consideration. Past consideration is no consideration.

(b) Exceptions:
(1) Promise to pay debts barred by the statute of limitations

(2) Promise to pay debts discharged in bankruptcy

(3) An adult “affirming” a contract made as a minor
(c) Material Benefits Rule: R2K§86  
(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

(2) If a person receives a material benefit from another, other than gratuitously, a subsequent promise to compensate the person for rendering such benefit is enforceable to prevent injustice. 

· The promisor has been unjustly enriched by a benefit previously received from the promisee

· The benefit was not given as a gift.

· The promisor subsequently makes a promise in recognition of the benefit.

(3) Limits on the Material Benefits Rule – If the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; If enforcement of the promise would be disproportionate to the reasonable value of the benefit received, enforcement may be limited to that value.

(d) Cases
Mills v. Wyman – Sick Son & Father – Dad Didn’t Receive Benefit – Promise Not Binding
(1) Father held out a promise without consideration.  He promised to pay the man for taking care of his son, after the person had already taken care of him (it was made after the benefits were received).

(2) Court held a promise w/out consideration is not binding – it was made after the benefits were received.  Cannot have past consideration b/c it’s not bargained for.

(3) Moral obligation should be sufficient consideration to support an express promise, however the universality of this rule cannot be supported. Therefore there must be some other preexisting obligation, which will suffice as consideration (such as cases where at some time or other a good or valuable consideration has existed). This is the majority rule.
(4) Consideration? Bargain? Estoppel? Moral?

(5) Judge’s view is formalist. His job was to look back at the law and apply precedent.

(6) John Austin – judge is bound by precedent to carry forward the command of sovereign 

(7) Hobbes – state of nature is chaotic, life is short/brutish – command theory of laws/sovereign

(8) Bentham – utilitarianism – judge didn’t use this method

Webb v. McGowin – Stingy Heirs Cut Off Cripple Who Saved Dad’s Life
(1) Instead of dropping the block down onto McGowin, so he held onto it and rode it down, severely injuring himself.  McGowin made a subsequent promise to pay him $15/week for the rest of his life for saving his.  Heirs stopped payment after he died.

(2) Subsequent promise to pay $15/week is enforceable b/c a material benefit (saved life) was received.  

(3) Rule: A moral obligation is sufficient consideration to support a subsequent promise to pay where the promisor has received a material benefit

(4) Application of Material Benefit Rule

(5) Consideration? Bargain? Estoppel? Moral?

(6) Court made up the decision and created material benefit rule.

(7) Posner – people are rational maximizers of utility; McGowin increased his utility by saving/improving his rep; It would be good to enforce this K because of economic allowing McGowin to do what he wishes to increase his utility whether he wants to pay over time (annuity) or by lump sum; annuity is more rational because lump sum runs the risk of being too much or too little [pg. 156]

(8) Different from Mills v. Wyman because the ∆-promisor actually received the benefit

–                                                                                   VIII. Statute of Frauds                                                                                               –            

· “Uses written language to memorialize certain Ks”

· Whenever you come across an oral agreement, ask whether or not the agreement should be in writing and if there is a violation of the Statute of Frauds!!!

(a) General:
(1) Statute of Frauds forbids the enforcement of certain contracts unless there is a written memorandum or an applicable exception.
(2) Statute of Frauds is a defense to be used against someone trying to enforce a contract.  
(3) Modifications by agreement between parties are subject to Statute of Fraud requirements. If a K undergoes an oral modification, applicability/effect of Statute depends on whether modification falls under Statute. If it falls under the Statute, the modification is ineffective and the original K is left standing.
(4) Effect Where Only Part of K is W/In Statute – General rule, no part of the K is enforceable if any part of fails to satisfy the Statute. There are exceptions, see page 308 of Emanuels.

(5) Rescission does not have to satisfy the Statute unless parties agree in original writing otherwise; Ex. clause requiring writing.

(6) Two Step Analysis:
(a) Is it “within” the statute of frauds?
· A contract of an executor or administrator
· Suretyship agreements
· Marriage provisions
· Land contracts
· A contract that is not to be performed within one year
· UCC
(b) Does it “satisfy” the statute of frauds? A memorandum that:
· reasonably identify the subject of the K

· indicate that a K has been made between the parties

· state with reasonable certainty the essential terms of the K

· be signed by or on behalf of the party to be charged

(b) Specific  
(1) Suretyship agreements - a promise to pay the legal debt or duty of another; ex. guarantor  
(a) promise must be made to creditor, not the debtor; 
(b) main purpose rule – doesn’t apply if the promisor who has guaranteed payment of another’s debt did so mainly for his own interests

(2) Land contracts – A promise to transfer or buy any interest in land; Statute doesn’t apply to conveyance, but rather to a K providing for the subsequent conveyance

(a) Part Performance – even if an oral K for the transfer of an interest in land is not enforceable t the time it is made, subsequent acts by either party may make it enforceable:

· Conveyance by Seller – if Seller makes contracted for conveyance, he may recover the K price
· Buyer’s Detrimental Reliance – if buyer relies on K and take actions that show that the oral K was really made - unequivocally referable to a K - action would not have been undertaken had the oral K not existed; Ex – taking possession and making costly improvements on land  
(3) One Year Provision - Promise contained in the K is incapable (impossible) of being fully performed w/in 1 year after the making of the K; Time runs from the execution of the K, when it was made

(c) Specific - Memo
(1) There is no requirement that a memorandum be communicated or delivered to the other party to the contract, or even that it is known to him or to anyone but the signer. A memorandum may consist of an entry in a diary or in the minutes of a meeting, of a communication to or from an agent of the party, of a public record, or of an informal letter to a third person. Where a written offer serves as a memorandum to charge the offeror, however, communication of the offer is essential.

(2) The signature to a memorandum may be any symbol made or adopted with an intention, actual or apparent, to authenticate the writing as that of the signer.

(3) Requirement for Linking Docs – The memorandum may consist of several writings if one of the writings is signed and the writings in the circumstances clearly indicate that they relate to the same transaction. (R2K§132)

(4) Confirmation/Merchants – Under the UCC, there is one situation where a memorandum will be enforceable even against a party who does not sign it: if the deal is between merchants, one merchant who receives a signed confirmation from the other party will generally be bound, unless the recipient objects w/in 10 days
(d) Part Performance Exception
(1) Elements for Part Performance Exception:
(a) Possession

(b) Improvement

(c) Payment of some or all of purchase price

All elements should refer to and demonstrate existence of a K.

Most courts require 2 or more elements be met, usually possession and one other.
(2) Full performance by buyer is not enough b/c full performance is only payment, that’s only one element – full performance requires less action that part performance

(3) Only applies to oral K!

(4) Part Performance only allows for specific performance, not a claim of breach
(e) Statute of Frauds Protection of Reliance: Estoppel and Promissory Estoppel
(1) R2K§139 – Where one party to an oral agreement foreseeably and reasonably relies to his detriment on the existence of an agreement, the court may enforce the agreement notwithstanding the Statute, if this is the only way to avoid injustice; is ‘statute of frauds’ version of §90 general promissory estoppel

(2) Usually confined to situations where:
(a) one party is clearly accountable for inducing reliance (where ∆ intentionally and falsely told the П that Statute doesn’t apply, will be in writing later, or defense of Statute won’t be used)

(b) the circumstances justify the other in relying on an oral promise despite the applicability of the statute and the detriment is serious enough that it cannot be rectified by restitution

(c) application of the statute would cause great hardship
(f) Equitable estoppel (Estoppel in Pais) – Reliance on Incorrect Fact 
(1) Equitable Estoppel: Precludes a party from asserting a right when, by deliberate words or conduct, and with knowledge or reason to know that the words or conduct will likely be relied on by another, the actor causes the other party detriment by inducing the justifiable belief that the right does not exist or that it will not be asserted. 

(2) basic purpose is to preclude (estop) a person from asserting a right when, by deliberate words or conduct, he has misled the other party into justifiable belief that the right does not exist or would not be asserted; 

(3) Doesn’t involve reliance on a promise but on an incorrect factual assertion

(4) Mixon stands by as is brother sells his cow = he is estopped from trying to get it back!
(g) Cases
Crabtree v. Elizabeth Arden Sales Corporation – Pay Stub Memos – 2 Years To Make Good 

· Trial court rules for П ; Court of Appeals affirms – Even though there were different sources (memo and stub) and one was signed and one was not, it still satisfies the statute of frauds

· Rule: Statute doesn’t require memo to be in one document, it can be pieced together as long as each is signed by the ∆, and all clearly relate to the same transaction.  

· Additional Note – If a memo is burned/lost, etc. does K still exist? Yes, you can prove that it existed through evidence/testimony. It’s enforceable if you can prove that memo existed.

Winternitz v. Summit Hills Joint Venture – Transfer Pharmacy Lease
· Store owner wanted to transfer lease to a third person, wanted to sign the lease, but it was a sample lease, so they didn’t sign it.  ( took back the lease and wouldn’t let П transfer it.  

· Court found for ( because statute of frauds barred the enforcement of the oral contract. П loses on K claim but prevails on tort claim of malicious interference

· Breach of lease of pharmacy assigned to new pharmacist not enforceable b/c part performance is applicable only to equitable relief (in oral agreements), not monetary recovery.  

· Rule:  Part performance is applicable only to equitable relief and not monetary recovery  (page 308 last paragraph)

Alaska Democratic Party V. Rice – Alaska Job Offer Withdrawal – Statute of Frauds Reliance
· There was no writing for the employment agreement, but П sold her house, quit her job and moved to AK in reliance of the promised job.  ( wouldn’t give her the job and she sued. Court found for П.  

· Court found part performance doctrine applies as ∆ is seeking to get out of K he made.  Crt applied promissory estoppel because injustice could only be avoided if the contract was enforced.   Plaintiff can override statute of frauds by clear & convincing evidence that promise existed. 
· The law says that there is no remedy but based on §139 Estoppel they make recovery. Promise was defective in form (statute of frauds) but it was a commercial and therefore nongratuitous promise
· Equitable estoppel – Dem Party tacitly agreed to hire her, they stood by and let him offer her a job = misrepresentation of fact

–                                                                              IX. Interpretation                                                                                                            –            

(a) Interpretation - of parties’ expression of assent
Process by which court gives meaning to contractual language when the parties attach a materially different meaning to that language. Interpretation may be necessary due to vagueness, ambiguity, omission or irresolution (K raises an issue that is TBD).

(b) Terms
· Meaning
· Intent
· Patent ambiguity – the ambiguity appears on the face of the instrument
· Latent ambiguity – arises from extraneous or collateral facts which make the meaning of a written agreement uncertain although the language, on its face, appears clear and unambiguous

(c) Approaches to Interpretation
(1) Subjective
(a) If the parties attributed materially different meanings to contractual language, no contract was formed.
(b) No meeting of the minds 

(c) Raffles v. Wichelhaus – two boats named Peerless, which one? October or December? Objective observer would say that there is mutual assent. But the court says no K b/c there was a failure of subjective meeting of the minds

(2) Objective (Classic; Williston) 
(a) a speaker should always expect his words to be understood in accordance with their normal usage.
(b) Words and conduct should be interpreted in accordance with the standard of a reasonable person familiar with the circumstances, rather than in accordance with the subjective intention of either parties.

(c) This could result in contractual language being given that neither party intended

(3) Modified Objective Approach (Modern; Corbin) 

(a) Interpreting a contract should answer two questions:
· Whose meaning controls the interpretation of the contract? (See R2K§201)
· What was the party’s meaning? (See R2K§202)
(b) If both parties do in fact attach the same meaning to a provision, that meaning will govern. Even if this meaning is different than a reasonable person’s meaning

(c) If parties attach a different meaning to their contractual language, the agreement must be interpreted in accordance with the meaning of one party if the other party knew or had reason to know of the meaning attached
(d) If either party knew or had reason to know of the meaning, then they are bound by that meaning

(d) Principles of Interpretation – Sources Used in Interpreting The Terms of a K
(1) language and conduct of parties in forming the agreement – look at the language of the agreement as a whole

(2) course of performance - the way the parties have conducted themselves in performing the particular contract at hand

(3) course of dealing - how parties have acted with respect to past contracts

(4) customs and usages  - any practice or method of dealing having such regularity of observance in a place or vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question

(e) How Judge Determines Existence of Ambiguity – 3 Approaches
(1) Four Corners Rule – most stringent; judge may not consult any extrinsic evidence, existence of ambiguity is to be determined solely by looking w/in “four corners” of the contract itself; no consideration of negotiations, context, etc; rule is followed by relatively few courts

(2) Plain Meaning Rule – middle of the road; court will not hear evidence about the parties’ preliminary negotiations but will hear evidence about the circumstances or context surrounding the making of the agreement; Rejected by courts. 
(3) Liberal Rule – evidence of parties’ statements during their pre-contract negotiations is admissible for the limited purpose of letting the trial judge determine whether the term is ambiguous 

(f) Extrinsic Evidence in the Case of Ambiguous Terms 
All courts agree that if a term is found by the trial court to be ambiguous – capable of more than one meaning – extrinsic evidence must be allowed. 

Types of extrinsic evidence allowed to help resolve the meaning of the ambiguous term are extremely broad. Evidence about what the parties’ own pre-contract negotiations indicated to be the meaning of the ambiguous term is to be admitted and heard by the jury

(g) Omitted Terms Supplied by the Court
Courts will generally supply a missing term (terms as to which the K documents are silent) if it is apparent that the parties wanted to bind themselves, and there is a reasonable way for the court to go about formulating the missing term

(1) Good Faith – supply a term imposing on each party a duty of good faith

(2) Duty to Continue Business – in requirement and output Ks there will not be a duty to continue the business (assuming the owner acted in good faith when she closed it down)
(3) Termination of Dealership or Franchise – most courts will find an implied requirement of reasonable notice prior to termination; some but not all courts will supply a term to prevent one party from arbitrarily terminating a franchise or dealership arrangement – sometimes the court will refuse to allow termination except for cause

(4) Termination of Employment K – strong minority of courts now find that an at-will employment contract contains an implied term prohibiting the employer from terminating the arrangement in bad faith – ex. employer can’t terminate an at will arrangement in order to deprive the employee of a pension to retaliate for employee’s refusal to commit wrongdoing at the employer’s urging or other bad faith reasons

(h) Rules in Aid of Interpretation – R2K§203
(1) The meaning of a word in a series is affected by others in the same series; or, a word may be affected by its immediate context.
(a) A general term joined with a specific one will be deemed to include only things that are like the specific one.

(b) If one or more specific items are listed, without any more general or inclusive terms, other items although similar in kind are excluded.
(2) An interpretation, which gives a reasonable, lawful, and effective meaning to all the terms, is preferred to an interpretation that leaves a part unreasonable, unlawful, or of no effect.

(3) Ambiguity in contract terms will be construed most strongly against the party that drafted the contract. (This usually only applies when there was a disparity in bargaining power between the parties.)
(4) Every term should be interpreted as a part of the whole and not as if isolated from it.

(5) The principal apparent purpose of the parties is given great weight in determining the meaning to be given to manifestations of intention. 
(6) Specific terms and exact terms are given greater weight than general language. If the two provisions are inconsistent, the specific provision will be deemed and exception to the general provision.
(7) Separately negotiated or added terms are given greater weight than standardized terms or other terms not separately negotiated.

(8) Express terms are given greater weight than course of performance, course of dealing, and usage of trade. Course of performance is given greater weight than course of dealing or usage of trade. Course of dealing is given greater weight than usage of trade.

(9) Handwritten/negotiated/typed provisions control standard/pre-printed provisions.
(10) If the public interest is affected by a K, the interpretation that is preferred is the one which favors the public interest

Joyner v. Adams – Meaning of Developed = Buildings or Prep?
1) П’s develop = buildings, ∆’s develop = preparation for building. Which one? What does development mean?

2) Interp Rule – A party is bound by the other party’s meaning if the other party either knew or had reason to know of the second party’s meaning while the second party did not know or have reason to know of the first party’s interpretation. This is almost fraud (a party making a contract when they know the other party’s meaning of the word is different than the one they are putting in the contract)

3) Judgment: Case is remanded for further proceedings – to determine who the innocent party was.

4) Plain meaning of the word was not applied here because there wasn’t one

Frigaliment Importing Co. v. BNS International Sales Corp – Old Chicken/Young Chicken?
· П wanted young chicken, ∆ gave old chicken. What’s chicken? 

· Interp. Rule: The party who seeks to interpret the terms of the K in a sense narrower than their everyday use bears the burden of persuasion to so show and if that party fails to support its burden, it faces dismissal of its complaint.

· Judgment – Court says the burden is on the П to prove chicken meant something other than a customary usage. He did not meet his burden. ∆’s trade meaning prevailed. Held for ∆ that that K existed.

–                                                                            X. Parol Evidence                                                                                                              –            

· In order to trigger the parol evidence rule there must be a writing!!!

	
	Prior
	At K – Contemporaneous
	After

	Oral
	NO
	NO
	YES

	Written
	NO
	YES
	YES


(a) Exam Tip: Determine Integration & Then Apply/Don’t Apply PER
(b) Terms – Permitted Under Parol Evidence Rule
(1) Trade Usage – generally accepted practice or method of dealing in a given industry or field;  is used to determine the commercial meaning of the agreement; 
(2) Course of Performance – conduct between the parties under the agreement/current contract
(3) Course of Dealing – pattern of performance between two parties under past contracts
(c) General function
(1) Rule – Evidence of a prior (oral or written) agreement may never be admitted to contradict any final writing (integration), and may not even supplement a final writing that was intended to constitute the complete agreement (total integration)

(2) Parol evidence rule says that if we have a written K, then certain things are not allowed into evidence for interpreting the K

(3) Function - To prevent a party from introducing into court extrinsic evidence of matters not contained in the written agreement, where that evidence is offered to supplement or contradict the written agreement. 
(4) The rule only controls what type of information is permitted, it’s a filtering device– jury must still make a ruling on credibility. Rule allows the judge to make an initial evaluation of the proffered evidence and decide if the jury should be allowed to hear it.
(5) Not an evidentiary rule of law, but a substantive contract rule of law.
(6) Formalists like the parol evidence rule, believe it’s predictable; ALR (Holmes/Corbin) not predictable
(7) Collateral Agreements – should have nothing to do with initial K and have separate and independent consideration
(d) R2K§209 – Integrated Agreements
(1) An integrated agreement is a writing or writings constituting a final expression of one or more terms of an agreement. 

(2) Where the parties reduce an agreement to a writing, which in view of its completeness and specificity, reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression.
(3) Integration determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule.
(e) Determining Integration
(1) Classic - Williston
(a) Four Corners Rule – Determine integration by looking exclusively at the writing. Complete or incomplete on its face.  
(b) A merger clause is conclusive evidence that the writing is integrated. If a merger clause does not exist, then the writing should be treated as integrated, unless it appears on its face to be incomplete
(c) Subsequent writings are not excluded, but are new contracts
(d) Magic point of the contract is when the terms are agreed on. Everything before that point is considered preliminary negotiations.
(2) Modern - Corbin
· A finding of integration should always depend on the actual intent of the parties, and a court should consider evidence of all the facts and circumstances surrounding the execution of the contract, as well as the writing, in uncovering intent. After considering all the evidence, the court determines if the writing is integrated.

· A merger clause is evidence of integration, but not conclusive.

(3) Merger Clause – merger clause states that the writing constitutes the sole agreement between the parties 

(e) Effect of Integration

	
	Contradictory Evidence
	Add/Supplement. Consistent Terms
	Terms To Explain

	Total Integration
	NO
	NO
	YES

	Partial Integration
	NO
	YES
	YES

	Non-Integrated
	                                        Parol Evidence Rule Does Not Apply


(1) Total Integration
When a document is a total integration, no evidence of prior or contemporaneous agreements or negotiations (oral or written) may be admitted which would either contradict or add to the writing.

(2) Partial Integration

When a document is a partial integration, no evidence of prior or contemporaneous agreements or negotiations (oral or written) may be admitted if this evidence would contradict a term of the writing.

(f) Parol Evidence Rule Does Not Apply To:
(1) Evidence offered to explain the meaning of the agreement.
(2) Evidence of prior or contemporaneous negotiations is admissible to properly define an ambiguous term, even one contained in a total integration. The ambiguity may either be apparent on the face of the contract or derive from the underlying circumstances.
(3) Subsequent Agreements, oral or written, made after the execution of the writing.

(4) Evidence offered to show that effectiveness of the agreement was subject to a condition precedent.
(5) Evidence offered to show that the agreement is invalid for any reason, such as fraud, duress, undue influence, incapacity, mistake, or illegality.  Take note of fraud exception – it is slippery!!!

(6) Evidence introduced to establish a collateral agreement between the parties.

(7) Some jurisdictions have held that it does not bar evidence to show that the П detrimentally relied on promises or assurances not contained in an integrated written contract, under promissory estoppel. Rejected by most jurisdictions.

(8) Evidence Offered to Establish a Right to an “Equitable” Remedy, Such as “Reformation” of the Contract  
If one party can establish that apart of the agreement was inadvertently omitted from the writing due to some mistake (ex. by secretary/printer), that party may seek judicial reformation of the agreement – a court order declaring that the mistakenly omitted provision will be treated in law as part of the agreement. Granted only if there is clear and convincing evidence that parties really intended to include the omission.

(g) Roles of the Judge and Jury
(1) Judge not the jury decides:

(a) whether the writing was intended as an integration

(b) if so, whether the integration is partial or total

(c) whether particular evidence would supplement the terms of a complete integration

(2) The jury/fact finder decides on credibility/weight given to evidence.

(h) Cases
(1) Thompson v. Libby – Classical Approach – Sale of Logs – Oral Warranty
(2) П sold a set of logs to (, and ( refused to pay because there was a breach of warranty (the quality of the logs), П sued for $

(3) Applies the 4 corners test to exclude parol evidence of existence of an oral contemporaneous warranty of the logs:

(a) Court holds the K was complete on its face (the oral evidence as to the warranty of logs would have added to the contract)

(b) Allegation of a warranty is contemporaneous so it is not admissible

(1) This is Williston’s test

(2) Corbin’s test uses the intent of the parties to determine the integration of the K (not used here)

(3) Power of the written K

(4) Law/Economics – rational utility maximizer would have gotten the warranty in writing

(1) Taylor v. State Farm – Release from Suit for $
(2) П was in a car wreck, ended up signing a release agreement with insurance company that said ( would be released from any further action; П sued on bad faith and wanted to introduce parol evidence

(3) Court found for П allowing parol evidence. There are three possible interpretations of the K (ambiguities):

(a) Claim is not released

(b) Claim is released

(c) Issue is not discussed in K

(4) Court applies Corbin test “intent of parties” view of integration interpretation

(5) Used extrinsic evidence to interpret ambiguous terms (allowed parol evidence). This is different from evidence with contradicts the agreement

(1) Sherrod v. Morrison-Knudsen Earth-Moving Sub – More Work Than Expected – Fraud – TEAR FROM BOOKS!
(2) П-earthmoving subcontractor made bid based on ∆-general contractor estimate. П’s bid was accepted. П began work before a written K was signed. Later signed K doesn’t specify amount of work. П sued ( when they had to do more work than was in the estimate; ∆ denies making estimate; court found for the (.
(3) Holding – The parol evidence rule applies to fraudulent claims that directly contradict the K. Because the written agreement supercedes all previous oral agreements, the parol evidence rule prohibits admission of any evidence of the alleged fraudulent statement by ∆.  П’s compensation is governed by the K – his claims are barred under parol evidence rule. Court used 4 corners test of integration

(4) Dissent – An important exception to the parol evidence rule provides that evidence to explain fraud is not to be excluded. The legislature provided that parol evidence could be offered to establish that a K was induced by fraud. Would cause terrible injustice. Dissent uses the intention integration test

(5) This case should be torn from the books – Dissent should be the rule!
(6) Majority/Minority was disagreeing over whether there was another agreement not in the writing (not over the terms of the contract). 

(7) Majority/Minority was disagreeing on the application of the fraud exception to the parol evidence rule. Also deeper level disagreeing over who to believe, П or ∆ - what if П was lying? There is a fundamental disagreement about values – trust issues.

(8) Court’s ruling would allow people to lie and be fraudulent as long as they got people to sign the K

(9) Power of the written K

Nanakuli Paving v. Shell Oil – Asphalt Company & Price Protection
(1) П and ( made a contract for asphalt. П assumed that price protection was in the contract and sued when the ( refused to do this; П claims trade customs and past dealings demonstrated price protection. 

(2) Judgment – Shell should have known of trade usage of price protection & breached good faith dealings by not providing advanced notice of price increase. Court found for П.

(3) Rule – Trade usage and past course of dealings between contracting parties may establish terms not specifically enumerated in the K, so long as no conflict is created with the written terms. Usage may be used to qualify (cut down) the agreement but not negate it entirely.

(4) Williston says this would be contradicting terms of contract, so it should not be allowed

(5) Parol evidence rule is more a rule of substantive contract law rather than evidence rule

(6) If you were simply applying the Parol Evidence Rule, then K would be strictly enforced, П would lose and have to pay K price

(7) Court ruled on ∆’s course of performance 

–                                                                                    XI. Good Faith                                                                                                           –            
(a) General 

(1) Implied Terms
(a) Any term court finds implicit in the parties words or conduct. Court is going outside the stated terms in the K  b/c it’s obvious

(b) Can be implied in fact or implied in law – it can be hard to distinguish between the too

(2) UCC§1.203 – Obligation of Good Faith - Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement.
(3) “Good faith” means honesty in fact in the conduct or transaction concerned. Means honesty in fact and the observance of reasonable commercial standards of fair dealings.
(4) Creates flexibility and discretion for the judge. Good faith is usually used as an excluder to rule out certain conduct rather than formulating the positive conduct of a standard. Good faith takes on specific and variant meanings by way of contrast with the specific and variant forms of bad faith, which judges decide to prohibit. (See page 442)

(b) Requirements Contract – Buyer’s Good Faith
(1) Requirements Contract is used when it suits parties to leave the quantity of goods open ended on the understanding that the quantity to be supplied under the K will be determined by the buyer’s requirements or by the seller’s output – most desirable when seller is confidant that it can produce enough to satisfy buyer’s demands and buyer is unsure of its exact needs and wishes to avoid risk of ordering a specified quantity that may be too excessive or runs short

(2) Excessive increases and decreases in demand must meet the obligation of good faith.
(3) The reason for the change, not the amount, is pivotal.
(4) Factors
· If the reason is beyond the buyer’s control, the change will likely be in good faith.

· Attempts to procure the requirements more cheaply elsewhere or with intent to harm the seller are bad faith.
· The fact that a requirements contract has become unprofitable may not be a sufficient reason.

(5) Posner on Requirements Contracts
· There is no consideration.

· There is consideration – you give up the right to shop elsewhere

(6) Output Contracts – Seller’s Good Faith – are likely to be treated similarly to requirements contracts. Output Ks are where seller wishes to dispose of its full production in one transaction and the buyer is confident that it can use all that the seller can supply.

(b) Cases:
(1) Wood v. Lucy Lady – Clothes Designer
(2) П and ( had a K, where П had exclusive right to place endorsements, market, and license all of ∆’s designs. ∆ would get half the profits derived by П.  

(3) ∆ placed her endorsement on things w/o ∆’s knowledge and in violation of the K. ( didn’t share the profits 

(4) Court holds for П. Cardozo holds that promise to pay ½ revenues included the implied promise for П to use reasonable efforts to bring in profit.  ∆’s sole compensation was resulting from П’s efforts. ∆ gave П exclusive privilege of placing endorsements and marketing designs in turn for ½ of $. ∆ can’t do market/endorse until K is over.  

(5) Cardozo preserved consideration requirement by affirming the need for consideration. 
(6) Creates an illusion of an obligation and consideration by analyzing the case this way

Empire Gas v. American Bakeries – Bakery Buys New Trucks
(1) ∆ agreed to buy converters for up to 3000 trucks and then failed to make purchase (“more or less depending upon requirements of buyer” – this makes it a requirements contract) 

(2) П sues when ( decides not to buy

(3) Holding – The bakery gave consideration by promising not to buy from anyone else – but the decision not to go to propane was made in bad faith b/c no reason was given. Posner (law and economics) finds good faith is necessary

(4) Williston (Formalist) would say there was no breach; Relational says there was a breach

(5) Corbin’s view is with the language game. Interpretation and meaning of good faith is developed over the years

–                                                                                  XII. Warranty                                                                                                              –            

(a) General
Under UCC, a seller may make several warranties that are of importance: 

· Express Warranty

· Implied Warranty of Merchantability

· Implied Warranty of Fitness for a Particular Purpose

· If the seller breaches any of these warranties, the buyer may bring a damage action for breach of warranty, which can be viewed as a special type of breach-of-contract action.

· Warranty is a description of the goods that becomes part of the bargain

(b) Elements for Recovery on Breach of Warranty
(1) Existence of a Warranty - ∆ made a warranty

(2) Breach - Goods didn’t comply with warranty. 
(3) Damages - Breach of warranty must cause damages, there should be a proximate causal connection between breach of warranty and damages. 
(c) Express Warranties by Affirmation, Promise, Description, Sample - UCC§2.313
(1) An explicit promise or guarantee by the seller that the goods will have certain qualities. 

(2) Any affirmation of fact or promise made by the seller to the buyer that relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise.

(3) It is not necessary for seller to use formal words such as "warrant" or "guarantee" or that seller have a specific intention to make a warranty.

(4) Puffing – Need to distinguish between sales puffery and those things which imply an express warranty. If the seller is clearly “puffing” or expressing an opinion, he will not be held to have made a warranty.
(5) Policy – protects consumers

(6) Fuller – autonomy, reliance, unjust enrichment

(7) Relational Trust
(d) Implied Warranties
(1) Implied Warranty of Merchantability – UCC§2.314
(a) Unless excluded or modified, a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind. 
(b) Goods to be merchantable must be at least such as:
· pass without objection in the trade under the contract description; and

· are fit for the ordinary purposes for which such goods are used; and
(c) Unless excluded or modified other implied warranties may arise from course of dealing or usage of trade.

(d) Must also show that the person is a merchant and regularly deals in goods of the kind or holds himself out as having particular knowledge about the kind of goods

(2) Implied Warranty of Fitness for a Particular Purpose – UCC§2.315
(a) Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller's skill or judgment to select or furnish suitable goods, there is (unless excluded or modified) an implied warranty that the goods shall be fit for such purpose.

(b) Not limited to merchant sellers

(c) Elements Required for Breach:
(1) Buyer expresses specific need / Seller had reason to know the buyer’s purpose

(2) The seller had reason to know that the buyer was relying on the seller’s skill of judgment to 

furnish suitable goods - Seller undertakes the need for specific with a good, “I have just the thing”

(3) The buyer did in fact rely on the seller’s skill or judgment

*Particular purpose should be one other than the ordinary use of the goods*

*Breach of warranty doesn’t require a showing that the goods are defective in any way, merely that they are not fit for buyer’s particular purpose

(d) Use of Trade Name – If the buyer insists on a particular brand of goods, he is not relying on the seller’s skill or judgment, and no implied warranty of fitness for a particular purpose arises. But the mere fact that the buyer uses a brand name will not by itself be sufficient to show that a buyer was not relying on the seller’s judgment, as long as the buyer does not insist on the particular brand and merely uses it as a designation. 
(e) Warranties for New Homes
(1) The builder must construct a house free from material defect and in a skillful manner.
(2) Types of warranties
· Warranty of skillful or sound construction – the manner in which the work was performed

· Warranty of habitability – the home will not have any major defects which render it uninhabitable
(3) The warranties may be able to be disclaimed.
(4) Most courts refuse to apply the warranty to a nonmerchant owner who sells a used home, but the original warranty will survive the passing of title.
(h) Privity
(1) General
(a) Definition – Two persons are “in privity” with each other if they contracted with each other; The relationship between the parties to a contract, allowing them to sue each other but preventing a third party from doing so. There is privity if there was consideration given.
(b) The requirement of privity has been relaxed under modern laws and doctrines of implied warranty and strict liability, which allow a third-party beneficiary or other foreseeable user to sue the seller of a defective product.
(2) Vertical Privity
(a) The legal relationship between П and parties in a product's chain of distribution (such as a manufacturer and a seller)
(b) Vertical NonPrivity Пs are in the chain of distribution but do not have a contractual ∆ that they are suing.
(c) Ex. A consumer who purchased a car from a deal would be a vertical nonprivity П in an action against the manufacturer

(3) Horizontal Privity
(a) The legal relationship between a party and a nonparty who is related to the party (such as a buyer and a member of the buyer's family).  They either use or are affected by the goods. 

(b) Is connected with creation of an obligation   

(4) Privity in Cases of Personal Injury/Property Damage
(a) Many states have eliminated the vertical privity requirement as a defense to a breach of warranty (contract) action seeking damages for personal injury or property damage. 

(b) Despite erosion of vertical privity requirement, a horizontal nonprivity П may still encounter difficulties in recovering under breach of warranty for personal injury of property damage.  Prospects for recovery depend on type of injury and particular variation of §2-1318 that governing jurisdiction has adopted. 

(5) Privity in Cases of Economic Loss
(a) Status of vertical privity requirement remains uncertain in cases where П is not seeking damages for personal injury or property damage but instead seeks recovery only for direct or consequential economic loss – primarily the loss based on the defect in the goods purchased or lost profits resulting from the breach.

(b) Issue is still open for judicial determination.

(c) If a manufacturer has made an express warranty, all courts would allow an action for economic loss, despite the absence of privity
(i) Disclaimers/Exclusions of Warranty – UCC§ 2-316
(a) The UCC limits the extent to which a seller may disclaim warranties.

(b) Express Warranties – The seller is basically free to disclaim express warranties, as long as he does so in a clear and reasonable way. However, this rarely happens since nothing forces the seller to make an express warranty in the first place, he will usually have no reason to disclaim it after making it.
· The existence of an express warranty may be blocked by the parole evidence rule, though.

· A disclaimer of an express warranty is inoperative if the disclaimer cannot be construed to be “consistent” with the express warranty. Ask Amira for an example!
(c) Implied Warranties:
(1) Explicit Disclaimers of Warranty
· Merchantability – Disclaimer must mention the word merchantability, doesn’t need to be in writing but if it is in writing it must be conspicuous (to the reasonable person)

· Fitness for a Particular Purpose – Disclaimer must be in writing and be conspicuous – whether a reasonable person against whom it is to operate ought to have noticed it

(2) Implicit Limitations and Disclaimers of Warranty
· Language of Sale – “As Is”, should be conspicuous 

· Examination of Sample/Model – If buyer is asked to examine a sample/model or goods themselves, there is no implied warranty with regards to defects, which an examination ought to have revealed. 

· Course of Dealing – An implied warranty can be excluded or modified by course of dealing, course of performance, and usage of trade. Ex. The dealings of the parties on prior Ks create a course of performance to the effect that goods are bought “as is” in return for a lower price.

(d) The way to void a disclaimer is to say that it is unconscionable
(j) Defenses to Breach of Warranty (pg. 494):
(1) Disclaimer
(2) Lack of Privity – (only for economic loss) (horizontal non-privity may not recover personal injury or property damage)
(3) Contributory Behavior
(4) Statute of Limitations
(5) Lack of Notice – if results in prejudice

(6) Parol Evidence Rule (express warranties only)

(k) Cases
(1) Bayliner Case – Offshore Fishing Boat Doesn’t Go Fast Enough
(2) When the boat didn’t go fast enough, П sued arguing breach of express warranty and implied warranty of merchantability and fitness for a particular purpose based on brochures/matrixes. 

(3) J/∆-boat seller. Court held no express or implied warranties b/c П failed to show evidence of any warranties

(a) Express Warranties 

· Were matrixes an express warranty? No - brochure didn’t relate to the specific boat П bought. 

· Was brochure an express warranty? No it was puffery and not warranty. 

· Was ∆ a seller? They were manufacturer. Tidewater is the seller. But really, still applies - ∆ is seller too.

· What about disclaimer? П can argue that it’s not conspicuous and is contradictory.

(b) Implied Warranty of Merchantability 
· No violation b/c it may not meet П’s needs but no evidence that boat generally was not merchantable as an off shore fishing boat.

· No evidence that boat with this speed capacity is generally unacceptable as an offshore fishing boat
(c) Implied Warranty of Fitness for A Particular Purpose
· П didn’t tell ∆ of his precise requirement

Caceci v. Di Canio Construction Corp. – Bad Foundation
(1) П had ( build them a house and after a year or so, the floor was slanting and they found out there was a major foundation problem and sued for breach of implied warranty of workmanlike construction; П had signed a merger clause; court found for П

(2) Implied warranty of merchantability exists that house will be constructed skillfully & free from defects and is fit for its purpose – this comes form the presence of the deed.

(3) Deed appears to be integrated. Williston wouldn’t have allowed the parol evidence here because of merger clause. It could be argued that ∆ is suffering form parol evidence rule b/c it excludes his 1-year limitation. 

(4) Corbin would say it was implied in the very nature of the transaction itself; the writing is only one element of the transaction

(5) J/П affirmed b/c implied warranty exists that house will be constructed skillfully & free from defects.  No more caveat emptor in home purchases.  

(6) Following this case there was legislation passing the Deceptive Trade Practices Act which eliminates Parol Evidence Rule. Crit would say that this is flower on the chains of the oppressed. After DTPA, Texas Homebuilders Lobby pass Builder Liability Act which took away any power DTPA had. Crit would say haha, I told you so. 

–                                 XIII. Defenses: Incapacity, Duress, Misrepresentation, Unconscionability, and Public Policy                            –            
(a) General
(1) These defenses are a widening of the grounds for avoiding enforcement; Concerns for:
(a) Competency of the parties making the agreement

(b) Bargaining process by which the agreement is reached

(c) Substance of any resulting agreement

(d) Fuller – deals with lack of autonomy

(2) Terms
(a) Void – Of no legal effect; null; the K is no good/there is no K
(b) Voidable – A K that is valid until annulled; capable of being affirmed or rejected at the option of one of the parties; one of the parties has the option to say “the K is no good”, or can continue enforcement

(c) Avoidance  - situations where a voidable K is terminated by the aggrieved party; right to avoid the K

–                                                                            Capacity – Focuses on Individual                                                                                    –            
(b) Incapacity  = Voidable K
(1) A person who does not possess the capacity to contract may generally avoid the contract. The option to avoid the contract belongs solely to the party lacking capacity, not the other party. They person may also choose to enforce the contract. 

(a) Infants – Until a person has reached his majority (usually 18), most contracts which he enters into are voidable at his option; objective standard of age is used to determine capacity

(b) Mental Incompetents – Persons who are mentally incompetent (insane, mentally ill, retarded, and intoxicated) may sometimes avoid the contracts they sign – Ks are voidable at the person’s option

(2) There are two tests for voidability by mental defect, satisfy either one to claim capacity [R2K §15(1)]
(a) Comprehension/Cognitive Test – can’t understand reasonably
(1) Because of the mental defect
(2) The person is unable to understand in a reasonable manner the nature and consequences of the specific transaction.
(3) Rationale (Comment b) – Where no guardian has been appointed, there is full contractual capacity in any case unless the mental illness or defect has affected the particular transaction: a person may be able to understand almost nothing, or only simple or routine transactions, or he may be incompetent only with respect to a particular type of transaction.

(b) Ability Test – Understands but can’t act reasonably
(1) Because of the mental defect
(2) The person is unable to act in a reasonable manner in relation to the specific transaction, and
(3) The other party has reason to know of his condition
(4) Rationale (Comment b) – Even though understanding is complete, he may lack the ability to control

his acts in the way that the normal individual can and does control them; in such cases the inability

makes the contract voidable only if the other party has reason to know of his condition and the transaction is not one which a reasonably competent person might have made

(3) Restitution – The person with a mental defect must make restitution for the value of the goods or services received so long as K is made on fair terms and other party is without knowledge of mental illness.  If the K is avoided, the parties must be restored the status quo.

R2K§15(2) – Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance under Subsection (1) terminates to the extent that the contract has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust. In such a case a court may grant relief as justice requires.

(4) Competency is determined on the date the contract was formed. 
(a) There is a presumption that the person is competent, so the other party is entitled to rely on apparent capacity unless some behavior or other circumstances signal a problem. As a result, the other party’s knowledge or reason to know of the incapacity is an important factor when mental incompetence is claimed. 
(b) The burden of proof is on the party seeking to avoid the contract. Must show that the condition existed and that it was in nature and extent severe enough to preclude an adequate degree of assent. 
(5) If a person is under guardianship, they are not deemed to have capacity to contract

(6) Intoxication (case of mental incompetency) – Intoxication will give a party the power of avoidance (voidability) only if:

(a) He is so intoxicated that he cannot understand the nature of his transaction and

(b) The other party has reason to know that this is the case

(1) Hauer v. Union Bank – Motorcycle Mental Lady Takes Out Loan
(2) П-woman who was formerly declared an incompetent took out a loan from a bank. It’s questionable whether the bank knew of this incompetence or not. She sued to get money back. 

(3) Jury found П was mentally incompetent at the time of the loan and that ∆ failed to act in good faith in granting the loan – loan was voided and ∆ was required to return П’s collateral. ∆ appeals. 

(4) Holding – Although there was no duty to investigate, Bank took a risk here since it knew of facts supporting the claim of inability to contract. Bank lacked good faith b/c they knew or should have known about incompetence but still loaned her the money.  K is voidable b/c of incompetence.  The incompetent is generally required to repay, except in cases of bad faith or other special circumstances. J/П affirmed. There was some “wood-shedding” here w/ her appearance!

(5) Rule – A contracting party exposes itself to a voidable contract where it is put on notice or given a reason to suspect the other party’s incompetence such as would indicate to a reasonably prudent person that inquiry should be made of the party’s mental condition.
–                                                                  Duress/Undue Influence – Focus on Individual                                                                        –            
(1) Duress = Voidable K  

(2) The defense of duress is available if the ∆ can show that he was unfairly coerced into entering into the K or modifying it.

The essential rule is that duress consists of “any wrongful act or threat which overcomes the free will of a party.”

(3) Duress – Specific Definition
(a) R2K§175 – When Duress By Threat Makes A Contract Voidable
If a party's manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.

(b) R2K§176 – When A Threat Is Improper
· Threats to commit crime, criminal prosecution, threat of litigation – if in bad faith, breach of K, threat to enter criminal proceedings
· Threat is improper if it goes beyond the legitimate rights of the party applying the pressure or constitutes an abuse of the party’s rights
· Does not need to be illegal
(c) Physical Duress – Void K
· This was the only duress defense available at common law
· Williston – will of ordinary person overcome. Now it is a subjective test; regardless of whether the will of a person of ordinary firmness would have been overborne, if the party can show that he was unusually timid, and was in fact coerced, he may use the defense.  
(d) Economic Duress – Voidable K
(1) Economic Duress an illegitimate threat to proprietary or economic interests  

(2) Elements (Totem):
(a) Wrongful act or threat

(b) Lack of reasonable alternatives - Or having to wait for the alternatives would cause immediate loss to one’s economic or business interest.
(c) Actual inducement of the K by the threat - Some courts say that for economic duress, the offending party must actually cause the hardship
(3) Role of П’s financial difficulty:
· Majority (Posner) – requires that ∆ caused П’s hardship

· Minority – require only that ∆ take advantage of П’s hardship

(e) Reasonable alternatives that may negate duress:
(1) Legal action, if it is a viable option under the circumstances
(2) Alternative sources of goods, services, or funds
(3) Toleration when the threat is only a minor vexation 

Totem Marine v. Alyeska – Pipe Transport/Release of Claims/Economic Duress
(1) П entered into contract to transport pipelines construction materials for ∆. It took П longer b/c ∆ didn’t act in accordance with the terms and specifications in the K and required П to hire additional tug to handle extra materials waiting to be loaded. 

(2) ( decided to terminate contract w/o reason. П submitted invoice and was in serious cash-flow crisis and faced possibility of bankruptcy. П signed release to get paid for smaller amount in settlement of claims against ∆; П sued for rest of payment due to economic duress

(3) Judgment – Ct. applies economic duress doctrine b/c П had to take inadequate settlement in order to avoid bankruptcy. П had no reasonable alternatives.  J/∆ reversed, case remanded for trial.  

(3) Undue Influence = Voidable K – Where There is No Duress But…
(a) R2K§177 – When Undue Influence Makes A Contract Voidable
Undue influence is the unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare. If the party’s manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim. 

· Where one of the parties had a particularly strong influence over the other and abused this position of dominance to persuade the subservient party to enter a disadvantageous K. 

· If a party's manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim.
· While duress provides relief to one whose apparent assent has been induced by an unlawful threat, undue influence is concerned with cases of abuse of trust. 

(b) Factors to consider for undue influence
· Discussion of the transaction at an unusual or inappropriate time

· Consummation of the transaction in an unusual place
· Insistent demand that the business be finished at once
· Extreme emphasis on untoward consequences of delay
· The use of multiple persuaders by the dominant side against a single servient party

· The absence of third-party advisers to the servient party
· Statements that there is no time to consult financial advisers or attorneys
(c) A special relationship between the parties is often a significant factor for the courts. However, a confidential or authoritative relationship between the parties need not be present when the undue influence involves unfair advantage taken of another’s weakness or distress.
Odorizzi v. Bloomfield School District – Gay Teacher Arrested, Resigns, Wants Job Back
(1) П sues to rescind his resignation, claimed resignation was made under duress, menace, fraud, & undue influence. 

(2) Court held no duress, but there was undue influence (coercive persuasion) by taking unfair advantage of another’s necessities or distress. There was use of excessive pressures to persuade one vulnerable to such pressures to decide a matter contrary to his own judgment. 

(3) Undue influence = over persuasion
· Overcomes the will or judgment of a person

· Taking unfair advantage of a weakness of mind

· Excessive pressure to persuade someone vulnerable to pressure

· Can be due to a lesser weakness which destroys the capacity of a person to make a contract

–                                                                      Misrepresentation                                                                                               

 –            
(d) Misrepresentation and Nondisclosure – R2K§159 – Voidable K
(1) A claim of misrepresentation can be used either as a defense against enforcement in a suit brought by the misrepresenting party or as grounds for rescission or damages by the misrepresented-to party suing as a П. No requirement to show intent for contractual misrepresentation.
(2) R2K§ 164 – When A Misrepresentation Makes A Contract Voidable
If a party's manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable by the recipient. 

(3) Elements of Proof Required:
(a) Misrepresentation Causally Linked To Resulting K – Misrepresentation played a significant role in victim’s decision to enter a K on the terms; misrepresentation was material to the victim
(b) Justifiable Reliance – The party asserting misrepresentation must show that he justifiably relied on the misstatement. However if a party intentionally misleads the other, there is some leeway in “justifiable”. 
(c) Must Be Misrepresentation of Fact – must be fact rather than opinion/puffing; exceptions:
· if there is a fiduciary relationship (corporation and shareholders) or one of high trust between the parties 
· the person making the statement holds himself out as an expert (jeweler/appraiser), the other party may claim misrepresentation
· you say you have the opinion when in fact you do not – misrepresentation
(4) Nondisclosure - R2K§161 – When Non-Disclosure Is Equivalent To An Assertion – Voidable K
A person's non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist in the following cases only: 
· Half Truths – If part of the truth is told, but another portion is not, so as to create an overall misleading impression, this may constitute misrepresentation
· Positive Concealment – If the party has taken positive action to conceal the truth, this will be actionable for misrepresentation even though it is not verbal.
· Failure to Correct Past Statement – If the party knows that disclosure of a fact is needed to prevent some previous assertion from being misleading, and doesn’t disclose it, this is actionable as misrepresentation. 
· Fiduciary Relationship – If the parties have some kind of fiduciary relationship, so that one believes the other is looking out for his interests, there will be a duty to disclose material facts. The other person is entitled to know the fact because of a relation of trust and confidence between them.
· Failure to Correct a Mistake 
· If one party knows that the other is making a mistake as to a basic assumption, the former’s failure to correct that misunderstanding will constitute a misrepresentation if the non-disclosure amounts to a “failure to act in good faith” or to act “in accordance with reasonable standards of fair dealing” 

· If one party knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part.
(b) Several courts have indicated that a party who seeks rescission because of nondisclosure must show actual knowledge by the other party of the undisclosed fact.

(c) Effects of a merger clause – If fraud, merger clause is no defense

(7) Elements of Fraud
(a) (1) Intentional misrepresentation (2) of material fact (3) relied on by a party (4) resulting in damages to the party

(b) Fraud is a narrower type of misrepresentation – you can have misrepresentation without fraud.

(a) Syester v. Banta – Old Lady Getting Dance Lessons
(b) П was talked into and signed up for dance lessons. П continually paid for dance lessons and really never improved; П sued ( to get her money back; ∆ convinced her to sign a release without consulting her attorney. П sues again alleging fraud and misrepresentation in the sale of lessons and in obtaining the release. 

(c) Court finds for П. Where the other party’s conduct has been egregious, equity may relieve a party of the consequences of signing the release signed under a mistaken belief of law and facts. 

(d) Fraudulent misrepresentation of opinion can exist where fiduciary relationship exists, person is expert in the field, or the opinion is given to one who is susceptible to misrepresentation

(e) L&E might argue she got what she bargained for

(f) However, it’s not an efficient transaction if fraud is present

(g) Crit – would say you are just putting flowers on the chains 

(h) Weak link in her fraud case is reliance – did she rely or did she get what she wanted by acting as a rational maximizer (good feelings from dance instructor); was there wood shedding on her part?

Hill v. Jones – Termites in House 

(a) П bought home from ( and had asked about termite damage, even though there was a clause in the contract saying that whatever ( said could not be depended on; ∆ says that there were no termites despite firsthand knowledge of previous infestations. П sue and court finds for П

(b) Where the seller of a home knows of facts materially affecting the value of the property which are not readily observable and are not known to the buyer, the seller is under a duty to disclose them to the buyer. ∆ failed to reveal the home’s prior termite infestation, despite knowledge of such infestation and previous attempts to treat it. Whether this is material or not is unknown – allegations to this effect raise triable issues of material fact which must be determined by the trier of fact. Reversed and Remanded.  

(c) Court holds parol evidence to show fraud is admissible

· There is a duty to disclose in home sales, but generally there is no duty to speak and act

· Nondisclosure can be equated w/ fraud and misrepresentation 

Laidlaw v. Oregon Selling Tobacco At End of War
(a) Court holds no failure to disclose increase in price of tobacco b/c of end of the war by buyer even though seller was unaware

(b) Decision reflects the ethic of individualism, requiring parties to protect their own interests by requesting information from the other party or by making an adequate investigation before entering into a transaction.  

(c) This case puts more of an emphasis on Fuller’s autonomy whereas a modern disclosure rule puts an emphasis on unjust enrichment and reliance.  

–                                                                 Unconscionability – Focus on Community                                                                                 –            
(e) Unconscionability
(1) General - U.C.C. 2-302 Unconscionable Contract or Clause.
(a) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause (excise), or it may so limit the application of any unconscionable clause as to avoid any unconscionable result (reform). 
(b) Allows for avoidance or reformation of a contract if, at the time of making the contract, the contract or a term unjustifiably gave an excessive advantage to one party and the other party has taken advantage of the first party’s dependence, economic distress or urgent needs, or of its improvidence, ignorance, inexperience or lack of bargaining skills. No specific definition.

(c) Unconscionability is only applicable to a K for the sale of goods
(d) Court will allow evidence to be presented to determine whether it is unconscionable, but parol evidence should still apply (but can make argument other way also). Decision of whether or not a K is unconscionable is made by the judge, not a jury. 

(e) Generally involves a consumer and a business. Is rarely applied in contracts between 2 businesspeople.

(2) Types of Unconscionability
(a) Procedural – How the Deal Was Made
Procedural unconscionability refers to the fact the one party was induced to enter the K without having any meaningful choice. Thus, oppressive clauses tucked away in boilerplate, high pressure sales people misleading illiterate consumers in oligopolistic industries in which all sellers offer the same unfair adhesion Ks so that no bargaining power is possible are all indications of a lack of real assent.

(1) Disparate bargaining power – overwhelming power by one party and/or lack of choice by the other party – and the abuse of this power by the party

(2) Small print or technical clauses
(b) Substantive – What The Deal Says 
A clause is substantively unconscionable if it is harsh, unfair, or unduly one-sided/favorable to one of the parties. What the deal said, relates to fairness of the terms resulting bargain. Unfair or oppressive terms and/or unfair or excessive price (usually 2-3 times the market price).
(c) Many courts hold that both aspects must be present.
(1) If there was disparate bargaining power, but the deal is fair, no unconscionability.

(2) Likewise, if the deal is unfair, but the parties had equal bargaining power, no unconscionability.

(d) Some courts have held that the doctrine of unconscionability is a defensive concept and may not be used to obtain affirmative relief by way of either damages or restitution.
(1) You enter into K, courts will not allow you to just break the K yourself by saying it is unconscionable (usually its only if they sue you for default)

(2) A few courts have allowed damages or restitution after finding that the contract or one of its clauses was unconscionable.

(3) Maybe you could file an amended counterclaim

Williams v. Walker-Thomas Furniture  - Taking Back Furniture
(a) Williams bought furniture from WTF under a printed form K containing a cross-collateral clause that kept a balance due on every item until the balance due on all items, whenever purchased was liquidated. As a result, WTF could reposess all items previously purchased in the event of any default. Williams defaulted and WTF sues to repossess all goods sold to Williams. This case involves Williams’ defense of that action. Williams claims that the K was unconscionable. 

(b) J/П-Williams; Unconscionability is an absence of meaningful choice on the part of one of the parties together with the K terms which are unreasonably favorable to the other party. Case is remanded to lower court for findings on the issue of unconscionability

–                                                                      Public Policy – Focus on Community                                                                                    –            
(f) Public Policy
(1) R2K§178 When A Term Is Unenforceable On Grounds Of Public Policy
A promise or other term of an agreement is unenforceable on grounds of public policy if legislation provides that it is unenforceable or the interest in its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms.

(2) In weighing the interest in the enforcement of a term, account is taken of:
(a) the parties' justified expectations

(b) any forfeiture that would result if enforcement were denied, and

(c) any special public interest in the enforcement of the particular term

Valley Medical v. Farber – doctor quit and then got another job
(a) Hospital suing doctor for breaching restrictive covenant saying he couldn’t work for a competitor within a certain area/time

(b) Covenant was not enforceable b/c it goes against public policy. VMS’s interests are outweighed by the public’s interest in access to Dr.’s services. Public interest  = patient’s right to see doctor of their choice

(c) Employment agreements that place too much restraint after termination will not be enforced.  

(d) Opinion balances autonomy of the parties w/externalities associated with the contract.  (Externalities: costs (or benefits) borne by persons outside the agreement who are affected by it.)  

(e) ALR – satisfies social engineering, policy purpose


R.R. v. M.H – Surrogacy Agreement
(a) Mother wanted to be surrogate to father and wife; they signed an agreement saying if mother did not go through with it, she would have to give up money; she changed her mind and didn’t return money

(b) Trial court says hand over the baby.

(c) Mass. Supreme Ct. holds surrogate parenting agreement not enforceable b/c it’s contrary to public policy.  Ct. yields to adoption laws and requests more legislative help

–            XIV. JUSTIFICATION FOR NONPERFORMANCE: MISTAKE, CHANGED CONDITIONS, MODIFICATION          –            
(a) Mistake – A Belief Not in Accord with the Facts (At Time of K)
(1) Mutual Mistake - R2K§152 - When Mistake Of Both Parties Makes A Contract Voidable = No K
Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in §154 

R2K§154. When A Party Bears The Risk Of A Mistake
A party bears the risk of a mistake when:

· The risk is allocated to him by agreement of the parties, or

· He is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient (conscious ignorance), or

· The risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so. 

(a) Some courts have denied relief when the contract contained an “as is” clause. Other courts have not treated the clause as conclusive.

(b) When the mutual mistake consists of the failure of the written contract to state accurately the actual agreement of the parties, reformation is the usual remedy. (fixing the contract). Parol evidence rule is not a bar, but the evidence must be clear and convincing.

(c) The relief available for mutual mistake other than a mistake in the writing is ordinarily rescission, along with any restitution that may appear appropriate.
(d) Market conditions and financial ability are not generally not basic assumptions that will support mistake

(e) A mistake as to the quality of the contract’s subject matter is often viewed as a mistake on a basic assumption. 

(f) Error in judgment does not qualify for mistake. 

Lenawee Co. Bd. of Health v. Messerly - Septic Tank Apt. 
(1) Original owner installed a bad septic tank.  ( sold it to another couple and K included an “as is” condition and a provision stating no other oral or written agreements are included.  County condemned property and new couples sued ( due to mistake (of income producing property)

(2) Held even though mutual mistake existed, “as is” clause indicated an assumption of the risk.  No rescission of the K

(3) Good example of mutual mistake

Sherwood v. Walker – (the barren cow case)
(1) Seller has cow he thinks is barren and agrees to sell it to buyer for $80; found out she was not barren between the time they made agreement and the time of performance

(2) Court permitted rescission because there was no K as to a barren cow.  Both parties were mistaken as to the fact that the cow could reproduce
(3) Establishes the rule that mutual mistake of material fact = no K (an exception to the Objective Theory of K); there was no cow (subject matter)
(4) Restatement Consent Model – manifestation of assent of both sides (what both parties consented to) They consented to a barren cow not a producing cow

(2) Unilateral Mistake R2K§153 When Mistake Of One Party Makes A Contract Voidable
Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under the rule stated in §154, and:
(a) the effect of the mistake is such that enforcement of the contract would be unconscionable (party will be severely harmed if forced to perform and the other party has not relied on the bid), or
(b) the other party had reason to know of the mistake or his fault caused the mistake.

· In the context of §153, “unconscionable” seems to mean only that the mistake be severe enough to cause substantial loss. (different from unconscionability)

· A mistake of wrongly predicting how profitable a contract will be is rarely rescindable.

(1) Wil-Fred’s v. Metro. Sanitary District - Sub Wrong Bid
(2) П’s put in a bid and deposit check for general contractor, but their bid was wrong due to one of their subs, and they attempted to withdraw it but ( wont’ give them deposit check back

(3) Rescission granted for П’s K that relied on mistaken sub-contractor’s bid b/c

(a) Palpable mistake must

(b) Relate to material feature of K

(c) Occur even though reasonable care was exercised

(d) Enforcement would be unconscionable, &

(e) Other party could be placed in status quo.

(4) J/П  affirmed b/c it was a mistake of fact rather than judgment & ( had not yet relied on it

(3) Remedies for Mistake
(a) Avoidance/Rescission – If this remedy is granted, the court will essentially treat the contract as if it had never been made, and will attempt to return each party to the position he was in just prior to execution of the contract 

(b) Adjustment of Contract – The court may conclude that justice is best served by making an adjustment to the contract rather than permitting either party to avoid it entirely on account of mistake. 

(b) Changed Circumstances: Impossibility, Impracticability, and Frustration - After K is Formed

(1) Based on the fact that some unlikely event has occurred that makes it difficult or senseless for one party to perform!
(2) The parties may be discharged form performing the contract if (1) performance is impossible (2) performance is not impossible but is much more burdensome than was originally expected and is impracticable (3) b/c of new events, the fundamental purpose of one of the parties has been frustrated. If a party is discharged form performing for such a reason, he is not liable for breach of contract. These doctrines apply only where the parties did not allocate the risk!
(3) Impossibility (Dead Employee) – Seller’s Defense

(a) If performance by a party has been made literally impossible by the occurrence of unexpected events, then the contract may be discharged.

(b) The performance must be objectively impossible. No one can perform, not just the defendant.

(c) Examples
· Death or incapacity of person necessary for performance R2K§262

· Destruction, deterioration or failure to come into existence of thing necessary for performance R2K§263

· Prevention by governmental regulation or order R2K§264

(d) Seller’s defense (i.e. a buyer can always pay)
(e) Courts will rarely hold that it is impossible to pay money because payment of money is always possible

(4) Impracticability - R2K§261 Discharge By Supervening Impracticability – Seller’s Defense

Where, after a contract is made, a party's performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary.

· If performance by a party has been made highly impractical by the occurrence of unexpected events, then the contract may be discharged.

· A mere change in the degree of difficulty or expense due to such causes as increased wages, prices of raw materials or costs of construction, unless well beyond the normal range, does not amount to impracticability. (R2K§261, comment d)

· In order for prices to be considered beyond the normal range, the financial burden typically has to be pretty severe/extreme.

· Even if the burden is severe, it has to be from the result of a contingency that was not reasonably foreseeable at the time of the contract which alters the essential nature of performance. Otherwise, the party is presumed to have assumed the risk.

(3) Frustration of Purpose R2K§265. Discharge By Supervening Frustration – Buyer’s Defense

Where, after a contract is made, a party's principal purpose is substantially frustrated without his fault by the occurrence of an event, the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.

· Principal purpose – The object must be so completely the basis of the contract that, as both parties understand, without it the transaction would make little sense.  

· Substantial – The frustration must be so severe that it is not fairly to be regarded as within the risks that he assumed under the contract.    

(4) Tender Rule –  Buyer’s Defense (i.e. mutual and concurrent constructive condition precedent)
(a) Where the seller has failed to tender what was bargained for by the buyer, the buyer’s duties to render performance are discharged. 
(b) Protects buyers from obligations to deliver until the seller tenders delivery. (same thing as performance)

(c) Obligation does not become duty until something has been tendered (or performed)

(d) Dead Cow Case in class: buyer’s defense is that П didn’t perform, didn’t tender according to the contract what was bargained for. 

· Seller ( Buyer – Buyer uses tender defense

· Frustration of purpose would work if say he bought the cow for a fair but the fair got cancelled. Both parties can perform but it’s worthless to the buyer now. The basis of the bargain/value of performance is zero. Seller should generally know of buyer’s purpose. 

· Buyer ( Seller – Seller uses impossibility defense

(e) Ex. If things are destroyed on the way to delivery, the buyer may not have to perform, tender defense.

(f) M&M Cases in class

(g) Bilateral Executory K
· Mutual – Requirement of tender is mutual upon both parties
· Concurrent – Same time
· Constructive – Implied by system to protect parties
· Conditions – an event of tender to be performed 
· Precedent – must come before duty of immediate performance
(5) Common Elements of Impracticability and Frustration:
(a) Because of the occurrence of an event, the nonoccurrence of which was a basic assumption of the contract, 

(b) There is a substantial reduction in the value of the contract

· Performance is made impracticable

· A party’s principle purpose is substantially frustrated

(c) Without the party’s fault, and
(d) Assumption of risk - The party seeking relief does not bear the risk of that occurrence of the event either under the language of the contract or the surrounding circumstances . (Foreseeability)

(6) Breach – Failure to perform a duty at the time performance is due.

Paradine v. Jane - Prince Made Tenant Leave, Still Paid Rent – Strict Liability 

(a) Strict liability for contractual obligations.  Jane leased land from Paradine, but was forced from it by Prince Rupert and his army.  Paradine sued for unpaid rents

(b) Court held Jane has to pay rents b/c a duty is owed by the contract entered into. (before use of changed circumstances)

(c) Frustration of purpose may have applied

(d) Even if available, impossibility would not have applied b/c it’s not impossible to pay rent

Taylor v. Caldwell - Opera House Burns Down - Impossibility
(a) Impossibility doctrine.  Rented music hall burned down before first performance was to take place.  

(b) Ct. found Caldwell’s duty to provide the music hall should be excused b/c 

· It was essential to the performance of the contract and 

· The parties had contracted on the basis of its continued existence.  

Krell v. Henry - Watching King’s Parade – Frustration of Purpose
(a) ∆ rented room w/view of coronation parade, King got sick, no parade and ∆ didn’t need the room

(b) J/∆ - the thing lost its value to the (, frustrated purpose

(c) Constructive Condition Precedent didn’t operate in favor of ∆ b/c П tendered room, it was still technically possible for П to perform 

Karl Wendt v. Int’l. Harvester - Sold business b/c of Declining Market Conditions – No Impracticability/Frustration
(a) П was a dealer of (’s goods, ( sold business because of recession and П was no longer a dealer of the new buyer

(b) П sued for breach of K, ∆ claimed impracticability caused by recession or K should be able to cancel K due to frustration of purpose, ∆ was unable to make a profit

(c) J/П on all counts. Impracticability is no defense to changes in the market – market changes are normal risks of a K which parties assumed to have considered and distributed among themselves when they made the K; frustration of purpose was Int’l. Harvester selling supplier business, not economic downturn.  

Mel Frank Tool v. Di-Chem Co. - Warehouse for Hazardous Material – No Frustration
(a) П leased warehouse to ( who was a chemical distributor and stored hazardous materials (among other things) there.  City said they couldn’t store haz. mat. there, so ( left and didn’t finish paying rent

(b) Storage of hazardous chemicals not a frustration of purpose b/c building was still usable for storage of other things even though it was now illegal to store hazardous materials. There was more than one purpose for the (
(c) Also, П didn’t make a basic assumption about being able to store hazardous materials, he didn’t know that ∆ was storing that stuff.

(d) Judgment for plaintiff Mel-Frank affirmed.

New Orleans Law School Floods Hypo
1. Student (sues for failure to perform, seeks damages) ( Law School – defends w/impossibility

2. Student (sues for unjust enrichment) ( Law School

3. School (sues for tuition) ( Students – defend w/ failure to tender

4. School (sues for tuition – holds classes in the summer) ( Students ?

5. School (sues for tuition - classes held but not students) ( Students – defend with frustration of purpose 

1. Modification
(1) Formalist - Pre-Existing Duty Rule (to police coercive behavior)
(a) Performance of or promise to perform a preexisting duty is not consideration. 

(b) R2K§73: Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain.

(c) Exceptions to Pre-Existing Duty Rule:
· Unforeseen Circumstances R2K§89(a) – Promise of modification is binding if modification is “fair and equitable in view of circumstances not anticipated by the parties when the contract was made.” Available even when impracticability wouldn’t be. 

· Reliance on Modification R2K§89(c) 

· Mutual Release – both parties agree to rescind old contract and create new contract w/modifications

(d) Agreement to accept part payment of debt: Some courts will apply the preexisting duty rule to render unenforceable a creditor’s promise to not to require the payment by his debtor of the full debt. These courts also treat as unenforceable a creditor’s promise to allow the debtor extra time to pay. These courts reason that the debtor already owes the money and is therefore not promising to do something he was not already required to do. But UCC limits/abolishes this rule in certain instances. 

(e) Cow Hypo
· T1 – cow for $100

· T2 – Cow + Delivery for $105

· T1 has been rescinded and T2 K is valid b/c modification had additional consideration ($5) – PER not bar evidence b/c action was subsequent

(f) Exam Tip: Where there is a consideration problem with modification, you could say that the old K was impliedly rescinded. It’s a loser arg but could make it anyway.

Alaska Packers Assc. v. Domenico - Fishers Demand New K 
(a) Fishers made K to work for a certain amount of money, but when they got to Alaska, they demanded more money for the same work; company refused to enforce it.

(b) It is fundamental that promise to perform an existing obligation (pre-existing duty) does not serve as valid consideration for additional return compensation from other party. Judgment reversed & reinstated for association-∆ b/c fishermen did not give any further consideration for modification of K. No new consideration for same performance.

(c) This is not under the UCC b/c (1) UCC wasn’t adopted yet (2) even if it was adopted it wouldn’t apply b/c it’s services not goods

(d) There was no consideration for the releases b/c the person got less than what they were owed, didn’t really give up anything (but right to sue?)

(2) Modern UCC§2-209 - Sale of Goods Only!
(a) UCC§2-209(1): A modification of a contract for goods is enforceable even if it isn’t supported by consideration. But there must be good faith and any no-oral-modification clause must be complied with. 

(b) Sale of Goods: Remember, UCC is only applicable to the sale of goods - doesn’t apply modifications to Ks for services which need additional consideration.

(c) Statute of Frauds: A modified agreement that violates the Statute of Frauds (ex. sales price is greater than $500 and modification is not in writing) – the modified contract will be unenforceable not b/c of consideration problems but b/c of the lack of a writing that reflects the change.

(d) No Oral Modifications Clause: Will be enforced. But remember, a NOM can be waived. Ex. If one party foreseeably relies to her substantial detriment on the other party’s oral promise to modify the agreement despite an NOM clause, you should argue that §90 dictates that the promise be enforced to the extent needed to protect the person who relies. 
(e) Defenses Against Enforcing the Modification:
· Bad faith

· Coercion

· Duress

(f) Potential Problem: Good faith requirement applies to both parties. The party agreeing to the modification could be held to have acted in bad faith if they only intended to repudiate it later.  Some courts impose on the party agreeing to an assertedly coerced modification a good faith duty to make plain that it is acting under protest.

(g) Rational – UCC doesn’t require additional consideration b/c transactions and modifications for sale of goods occur all the time

(a) Kelsey Hayes v. Galtaco – Agree to Price Increase or Out of Business – Modification Under Duress Invalid
(b) П entered K and ( supplied castings until they were going to have to go out of business and said the only way they could continue was if П paid more for parts in the K. Held ( modification of K was made in duress because П vigorously protested against higher prices in order to put ( on notice of disapproval and they had no reasonable alternative.  

(c) Denied (’s motion for summary judgment – grants П motion to amend.

Brookside Farms v. Mama Rizzo’s – Basil Leaves – Modification and Statute of Frauds
(a) П-seller and (-buyer in K for certain price for basil leaves; price was increased through oral agreement; ( promised to write that down; price increased and ( paid it; but didn’t finish paying balance.

(b) П-seller did not breach requirements contract for purchase of basil leaves by demanding higher price, as agreed in oral modifications to contract and did not relieve buyer of its obligation to pay for minimum amount of basil it agreed to buy.

(c) Statute of Frauds didn’t apply b/c goods/services had been received 

(d) Parole evidence doesn’t apply because it was done after the K – subsequent agreement

(e) Not a pre-existing duty problem b/c 50-cent/stem is consideration for modification

–                                                               RIGHTS AND DUTIES OF 3rd PARTIES                                                                                  –            
(a) Rights of Third Parties as Contract Beneficiaries
(1) Third Party Beneficiaries (TPB)
(a) Classic
· Older cases and First Restatement said that a third party beneficiary could not recover on the K. Early cases rejected common law rule and allowed third-party beneficiary to recover if they were creditor or donee beneficiary. 

· Creditor Beneficiary Model – If performance of a promise would satisfy an actual or supposed or asserted duty of the promisee to a third party, and it does not appear that the promisee intended to make a gift to the third-party, then the third party is a creditor beneficiary. (The third party is a creditor of the promisee) The third party can sue the promisor directly – prevents multiple lawsuits.  

· Donee Beneficiary Model – If the promisee entered the K for the purpose of conferring a gift on a third party, the third party is the donee beneficiary and is given the right to sue the promisor. Most courts required that the donee beneficiary and promisee have a “close relationship” and that the promisee have some kind of “altruistic intention” or gift.

(b) Modern – Restatement drops creditor/donee terms in exchange for determination of intended or incidental beneficiary:

· Intended Beneficiary R2K§302(1) – Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either:

· Payment of money: The performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; or 

· Intended benefit: The circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance. Intent to make a gift is not necessary – beneficiary may still be intended beneficiary even if the promisee’s purpose is not to make a gift but rather to fulfill some other business objective. Ex. Painting to butter up the biz tycoon. Intent is to butter him up not make a gift, but biz tycoon is still the intended beneficiary of the painting. 

· Incidental Beneficiary R2K§302(2) – Incidental beneficiary is beneficiary who’s not intended beneficiary. Can’t sue. 

· Person is a 3PB if at the time the contract is formed, the parties to the contract intend to confer a benefit on that person.
(c) Whose intent controls whether someone is intended or incidental beneficiary? (Different court rulings)
· Both parties must intend

· The intent of the promisee controls

· The intent of the promisee controls as long as the promisor knows or has reason to know of the intent (modern cases).

· The primary question is whether the promisee intended that the third party have the benefit of the contract. But where the promisee’s intention is not clear from his language, several other factors may be consider:

· Reliance R2K§302 – If the beneficiary would be reasonable in relying on the contract as having been intended to confer a right on her, she is an intended beneficiary. That is the purpose of the contract may be looked at from the beneficiary’s point of view. 

· “Performance To” Test – if performance is to be rendered directly to the third party, then they are an intended third party beneficiary.  If the performance is to be rendered from the promisor to the promisee, then 3rd party is incidental beneficiary. This is an objective test.  
(d) Promisor’s Defenses – Proving you are an intended beneficiary only establishes your right to sue. All the rules to contract formation apply, and the defendant has all of the defenses available under the contract. 

(e) 3rd party rights vest upon manifestation of assent at the invitation of the promisor or promisee, materially changes position in justifiable reliance on the promise, or brings suit on the promise.  

(2) Justifications for Third Party Beneficiary law:
(a) Efficiency – cuts down on number of lawsuits

(b) Autonomy – promisee now can let promisor / breacher handle the repayment; TPB benefits by ability to sue either party

(c) Reliance – promisee can rely on promisor’s promise to pay TPB

(d) Unjust enrichment – breacher is unjustly enriched if TPB not entitled to relief (esp. in donee cases).  

Lawrence v. Fox – Creditor Beneficiary Model
(a) Lawrence lends money to Holly.  Holly lends money to Fox who promised Holly that he would make repayment to Lawrence, but did not.  L can sue F as a third party beneficiary

(b) Lawrence is the third party beneficiary

(c) Fox is the promisor

(d) Holly is the promisee

(e) If there was no TPB policy, L could sue F if H “assigns” right to L. 

(f) L didn’t give consideration for F’s promise, H did. 

(g) No privity, like in Mixon’s neighbor, but L still recovers without privity b/c of TPB

(h) F is not unjustly enriched b/c H can sue him. 

(5) Special Case: Governmental Contracts 
(a) When a government makes a contract with a private company for the performance of a service, a member of the public who is injured by the contractor’s non-performance generally may not sue. 

(b) R2K§313: A promisor who contracts with a government or governmental agency to do an act for or render a service to the public is not subject to contractual liability to a member of the public for consequential damages resulting from performance or failure to perform unless:

· Expressly Provided: the terms of the promise provide for such liability; or

· Government has own liability: If the government has a duty of its own to provide the service which it has contracted for, a citizen may sue the party contracted to perform those services. The promisee is subject to liability to the member of the public for the damages and a direct action against the promisor is consistent with the terms of the contract and with the policy of the law authorizing the contract and prescribing remedies for its breach

(6) Vesting of Rights: Discharge or Modification by Original Parties: The modern view is that the original parties power to modify the contract terminates if the beneficiary’s rights have been vested. Vesting occurs when, before the beneficiary receives notification of the discharge or modification does any of three things:

(a) materially changes his position in justifiable reliance on the promise

(b) brings suit on the promise

(c) manifests assent to it at the request of either of the original parties

(7) Other Suits in Beneficiary Contracts:
(a) Beneficiary vs. Promisee
(b) Promisee vs. Promisor – Most courts allow the promisee to bring her own suit against the promisor for the benefit of the 3PB if the promisor breaches.

Seaver v. Ransom – Donee Beneficiary Model
(a) Woman that is dying wants to change her will to include giving to her niece.  The judge, her husband, promises to provide for her niece in his will.  He dies with no provision for the niece and she sues.

(b) Niece is third party beneficiary

(c) Uncle is promisor.

(d) Aunt is promisee.

Vogan v. Hayes Appraisal (appraiser monitors building of house)
П was having home built and ( was to monitor the building and tell bank when to release payments.  They said it was further along than it really was. Held that Vogans were intended TPB b/c Hayes should have known by terms of the K that Vogans would benefit from their monitoring of construction progress. 

Zigas v. Superior Ct. - Tenants and HUD
Landlord and US (HUD) had K for rental rates, landlord raised rental rates and tenants sued for that contract. Tenants are deemed intended TPB in K between HUD & landlords to keep prices low b/c the statute was for the benefit of tenants – relief is granted.  

(b) Additional Notes From Class

(1) What does privity require? Party to a contract has privity. Privity requires a party to a contract. Circular. Privity is present where there is consideration given.

(2) Title – prediction based on the set of facts that one person has better right to property than others – in court who would win. 

(3) Horizontal Privity – Creation

(4) Vertical Privity – Transfer

(5) Transfer of a K carriers with it the right to enforce the K

(6) Assignment of a K Does Not Mean Assignment of Duty
· You cannot assign a duty and escape obligation through assignment.

· Foley’s Rule – Mixon buys a suit on credit from Foley’s. It doesn’t fit so he sells it to his neighbor who promises to pay Foley’s. Mixon still has an obligation unless there is a release. Assignment doesn’t release assignor from a K obligation. You are still liable after assignment. 

(c) Assignment and Delegation of Contractual Rights and Duties
(1) General
· Transfer – passage of title of property from the owner to another person; no K is involved in pure transfer. 

· Novation – agreement of parties to a K to substitute a new K for the old one; this extinguishes (cancels) the old agreement

· Obligor – someone who is obligated by a K

· Obligee – someone to whom an obligation is owed

· Assignee – person to whom it is assigned

· Assignor – person who assigns

· Chose in Action – the rights to the thing assigned; it gives you a right to sue in the case of a breach

· Assignment – When a party to an existing contract transfers to a third person her rights under the contract. Assignment is a type of transfer. 
· Delegation – When a party to an existing contract appoints a third person to perform her duties under the contract.

(2) Assignment
(a) R2K§317Assignment of a Right
An assignment of a right is a manifestation of the assignor's intention to transfer it by virtue of which the assignor's right to performance by the obligor is extinguished in whole or in part and the assignee acquires a right to such performance.

(b) A contractual right can be assigned unless:
· the substitution of a right of the assignee for the right of the assignor would materially change the duty of the obligor, or materially increase the burden or risk imposed on him by his contract, or materially impair his chance of obtaining return performance, or materially reduce its value to him, or

· the assignment is forbidden by statute or is otherwise inoperative on grounds of public policy, or

· assignment is validly precluded by contract.

(c) Consideration doesn’t have to be given for an assignment. But it can be revoked unless certain formalities are followed.

(d) Courts are generally reluctant to find an assignment would have a material effect on the obligor.

· A personal services contract is the kind most likely to prevail under this challenge.

· A requirements contract is also a kind that might prevail under this challenge since the assignee’s needs or his output would be different from those of the assignor – is the difference between assignor and assignee unreasonably disproportionate?
(e) R2K§322. Contractual Prohibition of Assignment
(1) Unless the circumstances indicate the contrary, a contract term prohibiting assignment of "the contract" bars only the delegation to an assignee of the performance by the assignor of a duty or condition.

(2) A contract term prohibiting assignment of rights under the contract, unless a different intention is manifested,

(3) Does not forbid assignment of a right to damages for breach of the whole contract or a right arising out of the assignor's due performance of his entire obligation;

(4) Gives the obligor a right to damages for breach of the terms forbidding assignment but does not render the assignment ineffective;
(5) Is for the benefit of the obligor, and does not prevent the assignee from acquiring rights against the assignor or the obligor from discharging his duty as if there were no such prohibition.

(f) A number of courts have imposed a standard of reasonableness in the decision to approve an assignment, unless the contract expressly states that the nonassigning party may exercise unfettered discretion. Other courts take just the opposite position that a contract requiring consent to assignment grants “an unrestricted right to withhold approval” if the lessor or franchisor acts honestly and the clause does not expressly provide that consent cannot be unreasonably withheld.

(g) R2K§ 328 Interpretation Of Words Of Assignment; Effect Of Acceptance Of Assignment
(1) Unless the language or the circumstances indicate the contrary, as in an assignment for security, an assignment of "the contract" or of "all my rights under the contract" or an assignment in similar general terms is an assignment of the assignor's rights and a delegation of his unperformed duties under the contract.

(2) Unless the language or the circumstances indicate the contrary, the acceptance by an assignee of such an assignment operates as a promise to the assignor to perform the assignor's unperformed duties, and the obligor of the assigned rights is an intended beneficiary of the promise.
(3) Caveat: The Institute expresses no opinion as to whether the rule stated in Subsection (2) applies to an assignment by a purchaser of his rights under a contract for the sale of land.

(h) R2K§336 Defenses Against an Assignee
(1) The assignee stands in the shoes of his assignor and is subject to all defenses, set-offs, and counterclaims which the obligor could have asserted against the assignor.

(2) By an assignment the assignee acquires a right against the obligor only to the extent that the obligor is under a duty to the assignor; and if the right of the assignor would be voidable by the obligor or unenforceable against him if no assignment had been made, the right of the assignee is subject to the infirmity.

(3) The right of an assignee is subject to any defense or claim of the obligor which accrues before the obligor receives notification of the assignment, but not to defenses or claims which accrue thereafter except as stated in this Section or as provided by statute.

(4) Where the right of an assignor is subject to discharge or modification in whole or in party by impracticability, public policy, non-occurrence of a condition, or present or prospective failure of performance by an obligee, the right of the assignee is to that extent subject to discharge or modification even after the obligor receives notification of the assignment.

(5) An assignee's right against the obligor is subject to any defense or claim arising from his conduct or to which he was subject as a party or a prior assignee because he had notice.
(i) Rights of the Parties after Assignment

(1) Rights of the Assignee – The assignee steps into the shoes of the assignor and thus can directly enforce the contract and will have any claims or defenses that the obligor has that arise out of the contract.  

(2) Rights of the Obligor – The obligor may assert against the assignee that would have been available to assert against he assignor.

(3) Rights of Assignee Against Assignor – If the assignee is unable to recover from the obligor, that party may try to recover from the assignor.
(j) Assignment is like passing a football – it is a complete transfer of right and requires all rights of control to be relinquished by assignor.  
(3) Delegation
(a) R2K§318 Delegation Of Performance Of Duty

· An obligor can properly delegate the performance of his duty to another unless the delegation is contrary to public policy or the terms of his promise.

· Unless otherwise agreed, a promise requires performance by a particular person only to the extent that the obligee has a substantial interest in having that person perform or control the acts promised.

· Unless the obligee agrees otherwise, neither delegation of performance nor a contract to assume the duty made with the obligor by the person delegated discharges any duty or liability of the delegating obligor.

(b) Where a contract imposes on an individual the duty of personal service, that duty is almost always regarded as inherently undelegable, unless the other party assents. It has also been extended to business contracts when the promisee has a substantial interest in performance by a particular individual.

(c) While courts are reluctant to enforce no assignment clauses, they are likely to enforce a clause prohibiting delegation of a duty. (R(2)C § 322(1)) 

(d) Delegation is like passing on a cold or a catchy tune – you don’t get rid of it even though you’ve passed it on.  Delegator still has duty obligation unless he is released by obligee (novation).
Herzog v. Irace 
Jones is in a personal injury suit. Hires ∆-Irace. Goes to П-Dr. Herzog for surgery and medical care from accident. Assigns any money from settlement of his personal injury claim to Dr. Herzog for medical bills. ∆ is notified by П. ∆ pays Jones instead b/c Jones says he’ll pay П personally. His check to the doc bounces and doc sues lawyers-∆ for breach of assignment. J/П- Dr. Herzog. Assignment of Jones’ settlement was properly assigned to pay medical bills.  Assignor must relinquish all control over rights assigned.  If obligor pays anyone but assignee, breach has occurred and suit can be brought. This is what happened here.  

Sally Beauty Co. v. Nexxus Products Co.
· Nexxus-∆ contracts with Best to have Best be their distributor. Best is bought by Sally-П, Nexxus’ direct competitor. Nexxus says Sally can’t distribute their products. Sally sues of breach. Trial court found delegation of performance not allowed b/c it was a personal service K.  Court of Appeals held assignment barred b/c implied promise of Best to use best efforts to sell goods in Texas cannot be assigned to a direct competitor in the same market.  
· Trial court said Nexxus K wasn’t assignable b/c it was a personal service K. Nexxus was concerned that Sally’s performance wouldn’t be the same as best – Think Mark Rothko painting portrait for personal K

· Posner dissents b/c no conflict of interest, just business. Says at most ∆ has grounds for insecurity and their remedy is not to cancel the contract but to demand assurances of due performance from П.   

–                 Consequences of NonPerformance: Material Breach, Anticipatory Repudiation, and Express Conditions*                    –            
Breach – An unexcused failure to perform a duty of immediate performance which arises when all conditions precedent are satisfied.

Constructive Conditions Precedent are satisfied by substantial performance and damages.

Express Conditions Precedent require full performance/strict compliance unless excused (to prevent forfeiture).

CONDITIONS
Analyzing Conditions:
1. Confirm that there is a condition. 

2. Identify the type of condition – express or constructive

3. Decide if condition has been satisfied.

Condition 

An event that must occur before performance becomes due. If the condition precedent is not met, the duty of immediate performance never arises and there is no breach. 

f a condition is intended to relate only to the performance of one of the parties, that party can choose to perform despite its non-occurrence and may fully enforce the contract against the other. But if the condition relates to the contract as a whole, its non-occurrence discharges the right of both parties to demand performance, and neither can unilaterally waive it. To decide the intended scope of the condition, its purpose must be ascertained by the usual process of interpreting the Ks wording in context. 

Express Condition

· An express condition is a condition on which the parties have agreed (either explicitly or implicitly). There must be strict compliance with an express condition.

· An express condition is a provision the fulfillment of which creates or extinguishes a duty to perform under a K.  If an express condition is not performed, then there is no duty of immediate performance. 

· Promise v. Express Condition

· Promise is an undertaking to perform or to refrain from performing some designated act.  If the promise is broken, it is a breach.

· Courts can interpret contract language as express condition and/or promise.

· Language sufficient to create an express condition:

· A condition is express if the language of the contract, on its face, articulates the intent to make performance contingent on the event (on condition that, subject to, provided that, if).  

· If the language is doubtful, most courts will interpret as a promise – especially when there is a risk of forfeiture

Constructive Conditions
· A constructive condition is a condition that was not agreed upon by the parties, but that is supplied by the court to ensure fairness. The condition is implied in law. A court will employ it as a matter of law if the circumstances and nature or the contract compel the conclusion that the condition should exist as a matter of policy, or that if the parties had addressed the issue, they reasonably would have intended it to become a part of their contract. 

· A constructive condition does not require strict compliance and can be satisfied through substantial compliance.  

Interpretation of Conditions of Satisfactory Performance
· The objective standard is traditionally used in cases where commercial quality, operative fitness, or mechanical utility are in question. Is the party reasonable in being dissatisfied?

· The subjective standard is likely to be employed where personal aesthetics or fancy are at issue.  Where personal services are involved, the court may be more likely to approve the use of the subjective test.  Is the party’s dissatisfaction honest and genuine?

· If a party refuses to perform based on unreasonable or false dissatisfaction, the condition of satisfaction is deemed fulfilled and the refusal to perform is a breach.

Sequence of Performance:

If the contract is silent on the sequence of performance, the law recognizes two default rules: 

· If the performances are capable of being rendered simultaneously, the presumption is that the parties intended concurrent performances. 

· However, if one of the performances is capable of being rendered instantaneously and the other needs time to be accomplished, the completion of the longer performance is deemed to be a condition precedent of the instantaneous one.

Excuse of Conditions:

Excuse of Condition: Forfeiture 

· Loss, Gain, Condition Precedent is immaterial basis of contract. 

· Forfeiture is an appropriate basis for excusing a condition only its enforcement would result in unfair, disproportionate, and harsh deprivation of the rights or property of the party who expects performance and a windfall or unfair benefit to the party whose performance is subject to the condition. Thus in deciding forfeiture, the court balances the relative hardships between the parties. 

· Principal purpose of forfeiture is to allow courts to disregard an express condition of a technical or procedural nature where the strict enforcement of the condition would have an unfair impact. 

· R2K§229. Excuse Of A Condition To Avoid Forfeiture: To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange.  See J.N.A.  

Excuse of Condition: Wrongful Prevention of A Condition
· Where a duty of one party is subject to the occurrence of a condition, the additional duty of good faith and fair dealing may require some cooperation on his part, either by refraining from conduct that will prevent or hinder the occurrence of that condition or by taking affirmative steps to cause its occurrence. 

· Where a party’s wrongful conduct prevents the occurrence of a condition, the non-occurrence of the condition is excused and the party must perform despite the non-occurrence. 

· However, courts have frequently held that the possibility of prevention of the condition by the obligor was a risk assumed by the obligee, and thus not “wrongful.”

· Duty to Take Active Steps To Facilitate Occurrence of a Condition: If a party who has a duty to make a good faith and reasonable effort to facilitate the occurrence of a condition does not do so, she is taken to have hindered the fulfillment of the condition. A condition may be excused if a party fails to make a good faith effort to facilitate the occurrence of the condition. The other party may then seek to enforce a promise as if the condition had not existed. (getting a loan to buy a house)
· Obstructive Conduct: A party has an obligation of fair dealing what requires her not to do anything to obstruct the fulfillment of the condition. A condition may be excused if its non-occurrence resulted from some wrongful action by a party to undermine the contract.

· Requirement of Causation: Some courts impose a strict test of causation, excusing the condition only it can be shown that the condition would have been fulfilled but for the promisor’s obstruction. Other courts do not require the strong causal link, only require that the party’s conduct played a significant role in the condition’s non-fulfillment.

Excuse of Condition: Impossibility 

· A condition may fail to occur because its occurrence is, through the fault of neither party, impossible. If the condition was constructive, its non-occurrence because of impossibility is never excused, but if the condition was express, and was not a material part of the exchange, its non-occurrence is excused.

· Constructive Condition – Where an important part of the performance is rendered impossible, the other party will not be required to go ahead and perform since he has not gotten what he bargained for. Thus the constructive condition is not excused.

· Express Conditions Not Material Part of Bargain – If impossibility prevents the occurrence of an express condition that is not an important part of the bargain, the condition will be excused. If excuse of the condition were not allowed, there would be risk of serious forfeiture.

Excuse of Condition: Waiver

· A waiver occurs when, after the contract has been made the beneficiary of a condition agrees to perform even if the condition is not satisfied. The waiver is a voluntary abandonment of a contractual right. A waiver is one sided – one of the parties unilaterally gives up a contractual right without asking for or receiving anything in exchange. 

· A material condition may not be waived, but its protection may be foregone by the obligor in return for consideration, or overcome by estoppel, based on the obligee’s reliance on the obligor’s expression of willingness to perform without it.

· If a right to be given up is an important part of the exchange under the contract (it is material) it cannot be validly relinquished by a unilateral waiver. Its abandonment must be exchanged for consideration in a contractual modification. UCC – The need for consideration for the waiver does not arise in a contract for the sale of goods since UCC§2-209(1) provides that an agreement modifying a contract needs no consideration to be binding. However, if the right being waived is non-material and not a central part of the contractual exchange, consideration is not required and it can be validly waived. To determine if a right is material, you must interpret the role of the condition and its significance in the exchange.

· Factors for determining retractibility of waiver:

· Material conditions

· If the waiver is made in return for consideration, then it is probably non-retractable.

· Non-material conditions

· If the waiver of a non-material condition is made after the time for occurrence of the condition has passed (the condition has failed to occur), it cannot be retracted because the party benefited by the condition is treated as having made a final election to proceed with the transaction despite the non-occurrence of a condition. 

· If the waiver of a non-material condition is made beforehand, and the obligor attempts to retract it while there is still time for the condition to occur, the retraction will be effective unless the obligee’s change in position in reliance on the waiver has made that unjust or if notice of the retraction is not received by the other party in time to allow him to take any action necessary to bring the condition about.

· Right To Damages Not Lost – When a party retains the benefits of a defective performance, or continues his own performance after breach, or otherwise waives a condition, he has not necessarily lost his right to recover damages for breach of the condition.

Excuse of Condition: Estoppel

A party who is the beneficiary of the condition may be estopped from claiming its non-fulfillment, if by her words or conduct, she induces the other party to act to his detriment by causing him justifiably to believe that the condition has been satisfied or that compliance with it will not be required. 

Waiver vs. Estoppel

Estoppel is more appropriate if there is detrimental reliance and there is some question about whether the right is material enough to require consideration.

Waiver is better if no prejudicial reliance can be established but there is an argument that the right waived is non-material and not central to the exchange.

Sackett v. Spindler 
Duty of transfer of stock is dependent on payment of money. Payment of money is independent. (Only the date is dependent to payment). Held that even though Sackett-П had assured Spindler-∆ he would perform, Spindler-∆ was entitled to breach b/c Sackett-П had materially breached his K.  
Oppenheimer v. Oppenheim – Strict Compliance W/ Express Condition Precedent
Sublease agreement. ∆ said it’s void b/c П didn’t meet the express condition precedent. Court holds that oral fulfillment of express condition requiring written fulfillment was not fulfillment of express condition precedent. There is no substantial performance in express conditions and the defendant does not give or receive any benefit or forfeiture.  Absent forfeiture, express conditions are enforced as written. Substantial performance is not applicable to excuse the nonoccurrence of an express condition precedent.
J.N.A. Realty v. Cross Bay Chelsea – Notice of Renewal – Equity to Prevent Forfeiture to ∆
Held express condition not material to contract and equitable relief demanded that the restaurant be able to renew lease even though the failure to timely do so broke express condition.  A forfeiture of improvements and business equity would have otherwise resulted.  
Morin Building v. Baystone Const. – Steel Siding – Interpretation of Conditions of Satisfactory Performance
If the K is clear, enforce the terms.  If K is ambiguous, use a reasonable person standard based on the assumption that the parties probably would have agreed to a requirement of reasonableness if they had negotiated specifically about it.  The architect’s refusal here was unreasonable, thus judgment for the plaintiff affirmed b/c the K called for defendant’s approval, but meant approval of a reasonable person, not the defendant himself.  

BREACH
Terms/General

1. Dependant Covenants – no breach until one tenders so as to put the other in default.  Requires mutual & concurrent constructive conditions precedent.  The law of dependant covenants is an agreed exchange w/ simultaneous performance.

2. Independent Covenants – promise where performance is not dependant upon performance of the other side. 

3. Fact Pattern: If you’re looking at fact patterns where A doesn’t want to pay or perform b/c he says B breached first.

· You’ll first have to check whether A’s duty of payment/performance was expressly conditioned on B’s performance. If not, you’re dealing with a constructive condition. 

· Then you’ll analyze the materiality of the breach: A won’t be relieved of his own duty unless B’s breach was material (A won’t be relieved if B substantially performed).

Holder in Due Course

· Holder in due course – purchaser of the note – can recover against a 3rd party for amount of note even if seller of note has failed to tender to 3rd party. 

· If the contract right that is transferred is negotiable paper, the transferee (holder in due course) has more rights/power to enforce the document than the transferor. 

· The transferee has the power to enforce the document even if the obligor already paid the transferor – this is because he didn’t pay the holder in due course. 

· This is a case where the transferee has greater rights than the transferor had. 

· Gives the holder of the instrument, note, (usually the assignee) more power to recover the money in the note from the obligor than a regular assignment.  This is because in a regular assignment, the assignee’s right to recover would be subject to any defenses that the obligor would have against the obligee (aka assignor).  But in the HDC situation, the obligor cannot use those defenses.  The only defense that can be used to get out of paying the HDC is the defense of forgery.  

· This only applies where there is a transfer of negotiable paper such as a promissory note.

· Part of “Negotiable Instruments” Law

R2K§235 Effect Of Performance As Discharge And Of Non-Performance As Breach

Full performance of a duty under a contract discharges the duty.

When performance of a duty under a contract is due any non-performance is a breach.

Total Material Breach:
Total breach discharges non-breaching party from the contract and the party can recover damages. 

· Withhold performance

· Terminate

· Claim full damages for breach

Material Partial Breach:
Material breach allows non-breaching party to suspend performance until breach is cured but their duties are not discharged. 
· Suspend performance

· Await cure

· Claim compensation for any loss suffered

Substantial Performance/Non-Material Partial Breach
Non-breaching party must perform as if the condition precedent has been met. 
· There is substantial performance when the breach is not so severe as to undermine the promisee’s reasonable expectations and the performance is substantially in compliance with what was promised. When the party has substantially performed, the deficiency in performance is said to be a partial breach. The usual measure of damages for the non-breaching party is the cost to place the non-breaching party where he would have been had the performance been in full compliance with the contract. 

· Each party’s duty of performance is implicitly conditioned on there being no uncured material failure of performance by the other party. Minor or immaterial deviations from the contractual provisions do not amount to failure of a condition to the other party’s duty to perform.

· But a minor deviation will still give the other party a right to recover damages for that nonperformance, but those damages may be negligible.
What Makes A Breach Material

R2K§241 Circumstances Significant In Determining Whether A Failure Is Material

In determining whether a failure to render or to offer performance is material, the following circumstances are significant:

· Extent to which the injured party will be deprived of the benefit which he reasonably expected; 

· Extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived; 

· Extent to which the party failing to perform or to offer to perform will suffer forfeiture; 

· the greater the part of performance which has been rendered by the breaching party, the less likely it is that a breach will be deemed material

· the more a breaching party has done on a contract, the greater will be the resultant forfeiture if recovery is denied because she has materially breached

· a breach which occurs at the very beginning of the contract is highly likely to be deemed material, even though relatively trivial. This is because the breaching party will suffer no forfeiture in such a situation. 

· Likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances; 

· if the breaching party seems likely to be able to and willing to cure the breach, the breach is less likely to be deemed material

· Extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing.
· A breach does not need to be deliberate or willful to be material. However, in balancing equities, courts may give some weight to the willfulness or innocent of the breacher.

· A willful breach is more likely to be regarded as material than a breach caused by negligence or other factors. Willful breach is usually found in cases where the breaching party abandons the contract, deliberately substitutes inferior materials or otherwise acts in bad faith

· Because truly trivial defects in performance are simply ignored by courts, a party who has intentionally but trivially deviated form the contract will probably still be allowed to recover under the substantial performance doctrine

· Delay in performance will generally constitute a material breach only if it operates to significantly deprive the other party of the benefit of the contract

Determining The Effect of Partial Material Breach
· If a party fails to substantially perform, but the defects in the performance could be fairly easily cured, the other party’s duty to give a return performance is merely suspended. The defaulting party then has a chance to cure his defective performance. 
· If on the other hand, the defect is so substantial that it cannot be cured within a reasonable time, or if the defaulter fails to take advantage of a chance to cure it, the other party is then completely discharged from any duty to perform and he may also sue for breach of K. 

When an uncured material breach by one party occurs, this is treated as the nonoccurrence of a constructive condition precedent to the other party’s duty to render any performance not yet due, and performance by that party may therefore be suspended until the breach is cured. R2K§237

· The materiality of the breach is to be decided in light of the factors listed in R2K§241, pg. 758.

· When a material breach becomes total, under the rule of R2K§242 it has the effect of discharging the other party’s remaining duties of performance and permitting that party to proceed immediately to pursue a claim for total breach.

Some federal courts have employed a somewhat different, four-factor test for determining the materiality of a breach

· Whether the breach operated to defeat the bargained for objective of the parties;

· Whether the breach caused disproportionate prejudice to the nonbreaching party;

· Whether the custom and usage consider such breach to be material; and

· Whether the allowance of reciprocal nonperformance will result in the accrual of an unreasonable and unfair advantage.

Stock phrases in a contract (i.e., “time is of the essence”) will not necessarily mean that any delay in performance must be deemed material; such phrases are to be considered along with other circumstances.

What Makes A Breach Partial

A breach is partial when there is a possibility of a cure. The deficiency may be rectified to prevent it from reaching the level of total and material breach. When a breach is partial, there is no right to termination. 

R2K§242 Circumstances Significant In Determining When Remaining Duties Are Discharged (Total Breach)

In determining the time after which a party's uncured material failure to render or to offer performance discharges the other party's remaining duties to render performance, the following circumstances are significant:

· those stated in §241;

· the extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements;
· the extent to which the agreement provides for performance without delay, but a material failure to perform or to offer to perform on a stated day does not of itself discharge the other party's remaining duties unless the circumstances, including the language of the agreement, indicate that performance or an offer to perform by that day is important.
· R2K§243 Effect Of A Breach By Non-Performance As Giving Rise To A Claim For Damages For Total Breach

· With respect to performances to be exchanged under an exchange of promises, a breach by non-performance gives rise to a claim for damages for total breach only if it discharges the injured party's remaining duties to render such performance.

· Except as stated in Subsection (3), a breach by non-performance accompanied or followed by a repudiation gives rise to a claim for damages for total breach.

· Where at the time of the breach the only remaining duties of performance are those of the party in breach and are for the payment of money in installments not related to one another, his breach by non-performance as to less than the whole, whether or not accompanied or followed by a repudiation, does not give rise to a claim for damages for total breach.

· In any case other than those stated in the preceding subsections, a breach by non-performance gives rise to a claim for total breach only if it so substantially impairs the value of the contract to the injured party at the time of the breach that it is just in the circumstances to allow him to recover damages based on all his remaining rights to performance. 
Jacob & Youngs v. Kent
· J/П-builder because П had substantially performed K by using a type of pipe wholly similar to what ∆s requested.  

· Cardozo says case involved an implied or constructive condition rather than an express one. Builder’s substantial performance satisfied the condition precedent. He tendered a house. П’s tender put performance obligation on ∆.  П’s performance was a condition precedent to ∆’s payment. ∆ argues constructive condition precedent not met – asserted defense of failure to tender. Most cases call for cost-to-complete measure of damages, but here, there was substantial performance.  ∆ would have been unjustly enriched if П would have had to replace the pipe. 

· Court says that the installation of Reading pipe was a duty under the K not a condition. To treat it as a condition would be extremely unjust to П since he will be penalized in an amount far beyond the amount by which the ∆ is damaged by the deviation from the K’s terms.  

· Cardozo didn’t look at this but the owner’s obligation to pay was conditioned on the architect’s certification. They didn’t give certification. Certification was an express condition precedent. 

· Payment was conditioned on the tender of a home built to the specifications of the contract.
· Dissent says K not complete b/c of express condition. 

  



  MATERIAL BREACH IN Ks FOR SALE OF GOODS – UCC 

UCC §2-601 Perfect Tender Rule: 

Substantial performance is not applicable to the sale of goods. The buyer is entitled to the perfect tender of the goods ordered and has a right to reject goods that fail to conform exactly to what was called for by the contract. The buyer may: 

· reject the whole

· accept the whole

· accept any commercial unit(s) and reject the rest

Mechanics of Rejecting Goods

The buyer must reject the goods within a reasonable time after their delivery or tender. The rejection is ineffective unless the buyer reasonably notifies the seller. 

The buyer loses his right to reject if he accepts the goods. The buyer will be deemed to have accepted goods:

· After a reasonable opportunity to inspect the goods, the buyer signifies to the seller that the goods are conforming or that he will take or retain them in spite of their nonconformity.

· The buyer fails to make a timely rejection – but such acceptance does not occur until the buyer has had a reasonable opportunity to inspect the goods

· The buyer does any act inconsistent with the seller’s ownership

Revocation of Acceptance:

1. If the buyer has accepted the goods and then discovers a defect, she may nonetheless be able to cancel the contract. She may do so by revoking her acceptance. If she revokes her acceptance, the result is the same as if she had never accepted and had instead properly rejected the goods. 

2. A buyer may revoke acceptance of nonconforming goods in two situations:

· If she accepted the goods on the reasonable assumption that their nonconformity would be cured and it has not been seasonably cured.

· If she accepted the goods without discovering their nonconformity and if her acceptance was reasonably induced either by the difficulty of discovery before acceptance or by the seller’s assurances.

3. The buyer may only revoke acceptance only if the nonconformity substantially impairs the value of goods to him. Thus the buyer must show not only a defect but that this defect is of significance to the particular u se to which he wanted to put the goods.

4. Revocation must occur within a reasonable time after the buyer discovers or should have discovered the ground for it and before any substantial condition of the goods which is not caused by their own defects. 

Seller’s Right To Cure Defect: The seller generally has a right to cure the defect

· The seller may avoid rejection of the non-conforming goods by curing the deficient tender. 

· UCC§2-508(1): Where any tender or delivery by the seller is rejected because non-conforming and the time for performance has not yet expired, the seller may notify the buyer of his intention to cure and may then within the contract time make a conforming delivery.

· UCC§2-508(2): If the seller reasonably thought that either (1) the goods, though nonconforming would be acceptable to the buyer or (2) the buyer would be satisfied with a money allowance, the seller gets additional time to cure after the time under the contract has passed.

· Effectiveness of Cure: If the seller substitutes goods that completely conform to the contract, she has made an effective cure. It is less clear under the UCC whether the granting of a price allowance to compensate the buyer for the lesser value or substitution of goods that are different from, but equal quality to, the goods called for the contract are acceptable cures. 
ANTICIPATORY REPUDIATION
· Anticipatory repudiation occurs when a party clearly and unequivocally indicates that she will certainly be unable or unwilling to perform in the future.  
· Applies only to bilateral executory contracts, not unilateral K’s.  
· Definition – The expected non-performance of a contract giving the other party a right to act on such anticipatory repudiation. 
Effect of Anticipatory Repudiation

· Treat repudiation as an offer to rescind and treat the contract as discharged;

· Urge performance;

· Suspend performance and wait to sue until performance date; or

· Treat the anticipatory repudiation as a total repudiation and sue immediately (Hochster).

Categories of Actions on the Part of the Promisor Which May Constitute Repudiations:

The intention must be a definite and unequivocal manifestation that the obligor will not render the promised performance when the time fixed for it in the contract arrives. Doubtful and indefinite statements that performance may or may not take place are not enough to constitute anticipatory repudiation. Instead, get assurance.
1. Statement by the promisor that he intends not to perform – Statement must appear to the promisee that the promisor is quite unlikely to perform either because he does not wish to or because he will not be able to – it is not enough that the promisor states vague doubts about his willingness or ability to perform. But expressions of such doubt may entitle the promisee to request assurances of performance and the promisor’s failure to give such assurances would be repudiation.
2. Proposals to modify the contract – frequently the promisor will not flatly announce that she does not intent to perform but will instead ask the promisee for more favorable terms, leaving an implication that if the new terms are not agreed to, the promisor will breach. Whether a particular request for more favorable terms constitutes a repudiation obviously depends on how clear the threat not to perform is. It is impossible to formulate a clear test. But the basic idea is that a request for greater performance than that provided under the contract is repudiation when under a fair reading it amounts to a statement of intention not to perform except on conditions which go beyond the contract.
3. Conduct that renders the obligor unable or apparently unable to perform may amount to a repudiation. – For it to constitute an anticipatory repudiation, however, it must indicate that performance is a practical impossibility. Financial difficulty, even to the point of insolvency, does not constitute an anticipatory repudiation.  But it does constitute a ground for adequate assurances. Unless the insolvent party furnished such assurances, within 30 days, the contract would be deemed repudiated.
4. Indication by the promisor or via some other means that the promisor will be unable to perform, although he desires to perform – Where such prospective inability to perform is obvious, all courts agree that the promisee may suspend his performance. Some courts further hold that the conventional doctrine of anticipatory repudiation applies, that the promisee may not only stop his own performance but sue for breach. Other courts however, take the view that where the prospective inability to perform stems from factors beyond the promisor’s control, the promisee should not be able to sue until the time for performance has arrived.

Repudiatee’s Inability To Perform R2K§254(1)

The repudiate may not recover if it is shown that he would have been unable or unwilling to perform his share of the bargain. 

Right to Adequate Assurance of Performance 

· If the party has reasonable grounds for insecurity regarding the other’s performance, she may make a written demand for an adequate assurance of due performance. Until assurance is received, the party requesting, may suspend nay of her own performance.
· The party receiving a justified demand for assurance must provide an adequate assurance within a reasonable time, not exceeding 30 days. If he fails to do so, he has repudiated the contract. 

· Where reasonable grounds arise to believe that the obligor will commit a breach by non-performance, the obligee may demand adequate assurance of due performance and may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance.

· The obligee may treat as a repudiation the obligor's failure to provide within a reasonable time such assurance of due performance as is adequate in the circumstances of the particular case.

· Reasonable grounds for insecurity

· Significant financial difficulties

· Failure to perform important obligations under the contract

· Failure to perform important obligations under related contracts.

· Sometimes, market conditions
· Grounds found not to be reasonable

· Unreliable rumors

· Insignificant risks

· Situations known when the contract was formed

· Assurances may range from a verbal guarantee to posting a bond, depending on circumstances. Courts are divided whether a demand must be in writing.

R2K§ 251 When A Failure To Give Assurance May Be Treated As A Repudiation

· Where reasonable grounds arise to believe that the obligor will commit a breach by non-performance that would of itself give the obligee a claim for damages for total breach under, the obligee may demand adequate assurance of due performance and may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance.

· The obligee may treat as a repudiation the obligor's failure to provide within a reasonable time such assurance of due performance as is adequate in the circumstances of the particular case.

Retracting A Repudiation R2K§256

A repudiation may be retracted until the aggrieved party has either: sued for breach, changed his position materially in reliance on the repudiation or stated that he accepts and regards the repudiation as final.

History of Anticipatory Repudiation - Hochster Case 

· Facts – Hochster involved a K for services made between an employer and his employee. The K was executed in April 1852 and provided that employment was to begin on June 1, 1852. On May 11, the employer stated that he would not perform the contract. On May 22, the employee instituted an action for breach of K. The employer asserted that as of the day the suit was commenced no breach had yet occurred.

· The court held the action was not premature. Reasoning if П could not bring suit, he would be required to hold himself ready to perform until the day of performance and unable to enter into other Ks. Reasoning flawed because the П would not have to remain ready to perform because the repudiation acts as a prospective waiver of tender

· How can you have the duty before the time for performance?  Anticipatory repudiation acts as a prospective waiver of tender.

· Mixon – This case allowed you to sue early based on the idea that you shouldn’t have to wait around. However, Mixon says it’s wrong because you don’t have to sit around and wait –he could have waited and relied to detriment and sued at the time of breach because the condition precedent was waived. 

· Hochster case – Before time of tender came around, the D informed P that he would no longer need his services.  But how can you have the duty before the time for performance?  Anticipatory repudiation acts as a prospective waiver of tender.  

· Reasoning in Hochester – if the P could not bring suit, he would be required to hold himself ready to perform until the day of performance – not able to enter into other Ks.

· Reasoning flawed because the plaintiff would not have to remain ready to perform because the repudiation acts as a prospective waiver of tender

Truman L. Flatt & Sons v. Schupf 

J/П-buyers b/c their repudiation was retracted before ∆-sellers accepted it or changed their position in reliance on it.  
Hornell Brewing Co. v. Spry 

K for supply of tea.  Held that ∆’s failure to give adequate assurances gives П-supplier the right to anticipatorily repudiate the contract.  

–                 



           Expectation Damages  


              

                    –            
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Ex. B( S Cow for $100. Seller breaches.

Market Price = $90 ( $0 in expectation damages

Market Price = $100 ( $0 in expectation damages

Market Price = $110 ( $10 in expectation damages 

· In awarding expectation damages the court attempts to put the П in the position she would have been in had the contract been performed by the ∆. The idea behind expectation damages is to give the П the benefit of the bargain. 

· Damages = 
   П’s loss in value (K Price – What П has received so far) 
              + Other loss (consequential and incidental damages) 
              – Cost/Loss П Avoided By Not Having To Perform

Clearly Disproportionate Standard: R2K§348(2)(b) provides that the court should not grant the cost of remedying defects if the cost is clearly disproportionate to the probable loss in value.
Economic Waste: A court is particularly reluctant to award the cost of completion where the defect is minor and cost of completion or remedying ∆’s defect would involve “economic waste.” This is the case in building contracts where remedying the defect would require the destruction of what has already been done. In these cases, П will likely recover the loss in market value from the defective performance. 
Requirement of Reasonable Certainty: The П may only recover for losses which he establishes with reasonable certainty. The П must not only show that he has losses, but must also show that the amount of these losses with reasonable certainty. 
The main application of this rule is that a П who claims that he would have made profits had the ∆ not breached must show not only that there would have been profits, but also the likely amount of those profits. 
· Profits From New Business – Courts are reluctant to award lost profits due to their speculative nature. But if you are able to show that you ran a previous operation of that nature or had experience in the industry, courts are more likely to grant damages.
· Costs of Completion Unknown – Expectation damages are not granted where costs of completion is unknown/uncertain. П needs to show with specificity what it would have cost him to complete performance.
Alternative Measure of Damages: If lost profits are found to be too speculative, the courts will frequently adopt some alternative measure of damages. This will usually be the П’s reliance damages. 

Turner v. Benson – П’s Expectation Damages
When ∆-Bensons failed to close on a home they agreed to purchase from Turners-П, damages were awarded for П’s actual resulting losses. The proper measure of damages available to a vendor as against a breaching vendee in real estate transaction is the difference between the contract price and the fair market value of the property at the time of the breach. In addition, the vendor may recover special damages if any that arise out of the breach in order to compensate the vendor for any loss or injury sustained by reason of the vendee’s breach.
Handicapped Children’s v. Lukaszewski – П’s Expectation Damages
∆-Luka reneged on a contract to provide speech therapy services on behalf of П-Handicapped Children’s. Court ruled that an employer who has to obtain an employee at a higher price upon breach of an employment contract may recover the difference. 
American Standard v. Schectman – П’s Expectation Damages/Economic Waste
· American-П sued for breach b/c Schectman-∆’s performance substantially deviated from the grading specifications in the K. ∆ contended trial court erred in refusing to admit evidence that П sold the property for only $3k less than its full market value and therefore it suffered no appreciable loss due to breach. ∆ argued that the correct measure of damages for his failure to complete grading American-П’s land was the diminution in value of the land ($3k) rather than the cost of completion. 
· The court ruled that only where the cost of completing the contract would entail unreasonable economic waste will the measure of damages for breach of a construction contract be diminution in value of the property in relation to what its value would have been if performance had been properly completed. Here, completing the job properly would not require destruction of past work, only that performance be completed.
Foreseeability 
General Rule: Rule of Hadley v. Baxendale limits damages which courts will award for breach of contract. The rule says that courts will not award consequential damages for breach unless the damages fall within one of two classes:
1. Foreseeability: Arise Naturally – The damages were foreseeable by any reasonable person, regardless of whether the ∆ actually foresaw them. Foreseeability is measured as of the time the contract was made. 
2. Notice: Remote or Unusual Consequences – The damages were remote or unusual but ∆ had actual notice of the possibility of these consequences. Requires knowledge by ∆. 
Parties May Allocate Risk Themselves – The rule of Hadley may always be modified by express agreement of the parties. For instance, if П puts ∆ on notice of the special facts, this may cause damages to be awardable which would not otherwise be. Alternatively, the parties can simply agree that even unforeseen consequential damages shall be compensable.
Hadley v. Baxdale 
· Facts: П operated a mill which was forced to suspend operations because of a broken shaft. An employee of the Пs took the shaft to the ∆ carrier for shipment to another city for repairs. The carrier knew that the item to be carried was a shaft for the П’s mill but was not told that the mill was closed because the shaft was broken. The carrier negligently delayed delivery of the shaft, with the result that the mill was closed for several more days than it would have been had the carrier adequately performed the contract. Пs sued for profits they lost during the extra days.

· Holding: The court held that П could not recover for the lost profits. The court in deciding Hadley stated that П suing for breach of K may recover only damages which fall into one of two cases:
· Arise naturally, according to the usual course of things, from the breach of contract itself

· Arise from the special circumstances under which the contract was actually made if and only if these special circumstances were communicated by the П to the ∆s

· The lost profit sought by the Пs in Hadley did not fall into either of these two categories. That an enterprise might be shut down for lack of a shaft would not normally be foreseen by one in the position of the ∆ carrier, therefore the damages did not fall in the first class of general or ordinary damages. Nor did the Пs give the ∆ notice of the possibility of shutdown of the mill; therefore, the damages did not fall in the second class. 

Florafax v. GTE
· П-Florafax sued ∆-GTE for breach of contract and claimed damages for lost profits it stood to make from a collateral K П had with a third party, but allegedly lost because of ∆’s breach.
· Jury determined that ∆ breached its contract with П and awarded damages for all lost profits. ∆ appeals.
· Court says in this case, not only was the fact and causation of lost profit damages adequately shown to a reasonable certainty, but the amount of lost profit damages awarded was sufficiently shown through competent evidence contained in the record to take the matter out of the realm of mere speculation, conjecture, and surmise. Court affirms lower court damage award for П. 
· This case falls under the second branch of the Hadley formula. Loss of future or anticipated profit is recoverable in a breach of contract action if the loss is within the contemplation of the parties at the time the contract was made or if the loss flows directly or proximately from the breach and the loss is capable of reasonably accurate measurement or estimate. 
Consequential vs. Incidental Damages

Consequential – Damages that are caused by breach. There is direct cause and effect relationship between breach and damages.

Incidental – Damages relating to the goods such as taking care of or maintenance of the goods as a result of the breach. 

· Mitigation of Damages

· Where П might have avoided particular damage by reasonable effort, he may not recover for that damage if he fails to make such an effort. П is said to have a duty to mitigate his damages. The duty to mitigate only requires the П to make reasonable efforts to mitigate damages. For instance, П does not have to incur substantial expense, inconvenience, damage to his reputation, or break any other contracts in order to mitigate. Objective test is whether П made reasonable effort to mitigate.
· R2K §350 – Losses are not recoverable if П could have avoided them without undue risk, burden or humiliation. But П should not be precluded from recovery to the extent that she made a reasonably but unsuccessful effort to avoid harm
· Sales Contracts:
· Buyer Must Cover – If the seller either fails to deliver, or delivers defective goods which the buyer rejects, the buyer must “cover” for the goods if he can reasonably do so. The buyer’s purchase of substitute goods must be reasonable and must be made in good faith and without unreasonable delay. The buyer can then recover the difference between the contract price and the cover price from the seller.  
· If a buyer does not cover, he will still be entitled to the difference between the market price at the time of breach and the contract price. (He may not recover damages [lost profits] which could have been prevented had he covered.) 
· The buyer, regardless of whether he covers, may recover for incidental and consequential damages

· Consequential damages include profits which the buyer could have made by reselling the contracted-for goods had they been delivered. But these profits must be proved with appropriate certainty and must be shown to have been reasonably foreseeable at the time of the contract.

· Incidental damages include items such as transportation expenses, storage expenses, and other small but direct expenses associated with the breach and buyer’s attempts to cover for it. 

· Seller Should Resell – Seller has less of a duty to mitigate when the buyer breaches by wrongfully rejecting the goods or repudiating before delivery. The seller can choose between:

· Contract/Resale Differential – Seller can resell goods to a third party. Assuming the resale is made in good faith and in a commercially reasonable manner, seller may recover the difference between resale price and contract price, together with incidental damages.

· Contract/Market Differential – If seller doesn’t resell goods, he may recover from the breaching buyer the difference between the market price at the time and place for delivery and the unpaid contract price.  
· Lost Profits – Where contract/resale differential or contract/market differential may not make the seller whole, the seller can recover his lost profits instead of using either of these differentials.  
· Lost Volume Seller – Where seller has resold the item, he is a lost volume seller and can still recover lost profit  from the breach if:

· He had a big enough supply that he could have made both the contracted for sale and the resale
· He probably would have made the resale anyway as well as the original sale had there been no breach
· He would have made profit on both sales.

· Action for Contract Price
· Accepted Goods – If buyer has accepted goods, seller may sue for entire contract price.

· Risk of Loss – If risk of loss has passed to buyer, and the goods are lost in transit, the seller may sue for entire contract price. Ex. FOB

· Unresaleable Goods – If seller has already earmarked particular goods as being ones to be supplied under the K and the buyer rejects them/repudiates before delivery, seller may recover the entire contract price if he is unable to resell them on a reasonable basis. Applies mostly to perishable or custom-made goods. 
· Seller can also recover incidental damages relating to seller’s attempt to deal with goods after buyer’s breach. Seller may not recover consequential damages.  

· If the aggrieved party tries to mitigate his damages and incurs losses or expenses in doing so, he may recover damages for these losses. The expenditures must have been reasonably incurred and the damages which the П is trying to mitigate must be the foreseeable result of the ∆’s breach. It does not matter whether the П’s attempt to mitigate damages is successful or not. 

Rockingham v. Luten Bridge – Mitigation of Damages
· ∆- Rockingham Country contracted with П-Luten Bridge to construct a bridge. After П began work, the ∆ due to adverse public opinion, wrongfully repudiated the K and informed П that it would not perform. П which had expended only a small amount of money on labor and materials, proceeded to complete the bridge and brought suit in damages for breach of the entire K. 
· Court states that while ∆ had no right to repudiate the K, П had a duty to cease its performance upon notification of an absolute, unqualified repudiation or a refusal to perform. Damages are then fixed at the moment of breach. П may not recover for construction and material costs after the repudiation.
· After an absolute repudiation or refusal to perform, the other party may not continue his performance in order to recover damages based on full performance. 

Jetz Service Co. v. Salina Properties – Mitigation of Damages – Loss of Volume 
· ∆-Salina leased part of apartment complex to П-Jetz for use as coin-operated laundry facility. П was entitled to first $300/mo. or 50%, whichever was greater of the gross receipts from the machines it installed there. ∆ disconnected all of П’s machines 16 months before the end of its lease agreement and replaced them with its own equipment. П retrieved its property and stored it in one of its warehouses. 
· Four sets of the laundry equipment were subsequently leased out to Kansas City area although other suitable laundry equipment was available to complete this transaction. When П sued for damages, the trial court determined П was a lost volume lesee and awarded judgment for loss of profits and damages in the amount requested. ∆ appealed, claiming П failed to mitigate its damages and failed to prove the requisite elements to recover lost profits. 
· The evidence here showed that П had several warehouses in which it had available for lease about 1500 washers and dryers it would have been able to fulfill the Kansas City lease without using the machines fro m∆ and it would have been able to enter into both transactions irrespective of the breach by ∆. The trial court properly applied the status of lost volume lessee to П under the facts of the case. Affirmed. 
· Rule - If the injured party could and would have entered into the subsequent contract, even if the contract had not been broken and could have had the benefit of both, he can be said to have “lost volume” and the subsequent transaction is not a substitute for the broken contract. 
Justification – Efficient Breach 

Roth v. Speck  
· П-Roth hired ∆-Speck to work in his beauty ship for one year. ∆ wrongfully quit after 6.5 months. П brought suit for damages. At trial, the court found that lost profits could not be estimated because of the seasonal nature of the business and a number of other factors. It found that ∆ had another job for $25 per week salary increase and that no satisfactory replacement could be found for the salary which П had paid ∆. The court awarded П $1 in damages since he was unable to satisfactorily establish the amount of his injury. 
· One of the measures of damages when an employee wrongfully terminates his employment is the replacement cost – cost of hiring another employee of comparable ability if one could not be found at the same salary. In this case, no satisfactory replacement could be found. ∆’s new employer offered him $25 more per week to work for him. This is a proper measure of damages since it would appear that П would have to offer $25 more to find comparable help. Since lost profits could not be estimated due to too many intangible factors, П could not recover these damages. Court reversed as to damages - ∆ is liable in damages for $25 for each week on the remaining contract. 
See Slides #11 for the rest of damages. 

