Is There A K?


Bilateral – both make a promise, both have a benefit or detriment, limit the scope of their freedom


Unilateral – exchange of promise from one party for act by another; only 1 side is bound at time of promise, other side isn’t bound until performance

4 Basic ?s of K Problems

· Is there a K

· What did K consist of?

· Was there a breack?

· What are damages?

UCC 1-103 – You can use common law & Restatement to supplement the UCC if issue isn’t specifically covered.

UCC 2-105 – Goods are all things that can be moved at time of K other than $, investment securities etc.

· Includes unborn young of animals & crops

· Doesn’t include real estate

· Doesn’t apply in hybrid case (goods and something else)

UCC 2-204 Forming a K

· A K for goods can be made in any manner sufficient to show agreement, including conduct by both parties recognizing the existence of a K

· A K is sufficient to constitute a K for sale even if the moment of its making isn’t determined

· Even though one or more terms are left open, a K doesn’t fail for indefiniteness if the parties intended to make a K [p.33]

Statute of Frauds – p. 231 Think about this whenever K is oral; The written agreement must be signed by the party it is going to be enforced against

· Written agreement is required when

· § 130 K can not be performed in one year [p. 234]

· but cts interpret Ks narrowly, so if its possible K can be performed in 1 year, SOF is satisfied

· §127 Sale of Interest in Land [p.234]

· §124 In consideration of marriage [p. 233]

· UCC 2-201 K for sale of goods of more than $500 [p.30]
· Exceptions = if goods are specially manufactured & aren’t suitable for sale to others and seller has begun performance
· Payment has been made/accepted or goods have been received/accepted
· Party against whom SOF is being enforced admits there was a K (up to value of goods)
Requirement of a Bargain

· §17 Formation of a K requires bargain with a manifestation of mutual assent to the exchange and consideration [p.199]
· §22 Mutual Assent is generally an offer by one party followed by acceptance by other party [p. 200]
· Things to look for in bargain – Detriment/Benefit, Inducement to enter K, limitation of a party’s rights, mutual assent
· Kirksey v. Kirksey
Consideration

· §71 For consideration, promise must be bargained for

· Can consist of an act other than a promise, a forbearance or the creation, modification or destruction of a legal right [p.215]

· §72 Any performance bargained for = consideration [p.215]

· Once a promise is executed, consideration no longer matters

· Foakes v. Beer p.114
· Outward manifestation of intent rather than inner mental state is what matters

· Nominal Consideration – this does not fulfill requirement, b/c there is no real bargain (Schnell v. Nell p.14)

· Exceptions – option Ks and guarantees you can have nominal consideration

· Past Consideration – this is no good either; lacks bargain element (Schell v. Nell p.14; Mills v. Wyman p.152)

· Past Consideration is OK in 4 circumstances

· A promise to pay a debt barred by the statute of limitations (§ 82)

· Promise to pay a bankruptcy debt (§83)

· Promise by an adult to pay a debt from underage

· A moral obligation is consideration to support a subsequent promise to pay where promisor has received a material benefit to the extent to prevent injustice (§86) (Webb v. McGowin p. 156)

· §73 Performance of a legal duty to promisor which isn’t doubtful or subject of honest dispute isn’t consideration, but similar performance is consideration if it differs from what was required by the duty [p.216]

· Consideration is satisfied if duty is doubtful or there’s honest dispute

· Slattery v. Wells Fargo p.107; Denney v. Reppert; Linderfelder p.111; 

· §76 Conditional promise isn’t consideration if promisor knows condition can’t occur [p. 219]

· §77 Illusory Promise (apparent promise) aren’t enforceable b/c lack mutuality (A binds to B but B doesn’t bind to A)

· Isn’t consideration if by its terms promisor reserves a choice of alt. performance unless

· Each of alt. performances would have been consideration if it had been bargained for

· Something else [p. 219]

· §78 IF a rule of law renders promise unenforceable that doesn’t prevent it from being consideration [p. 219]

· §79 If there’s consideration, there’s no other requirement of 
· Gain, advantage, benefit to promisor or loss/detriment to promisee
· Equivalence in values exchanged
· Mutuality of obligation [p. 219]
· §72 Inadequacy of consideration will NOT void a K – courts generally don’t relieve people of bad bargains
· Hancock Bank v. Shell Oil p.50; Batsakis v. Demotsis p.51
Donative Promises

· Promise to give something w/o consideration (ex – promissory note; gift promises)
· No consideration b/c benefit or detriment wasn’t bargained for
· Moral obligation doesn’t equal consideration
· It’s also hard to prove these (one word against another) & they’re emotional
· Dourghty v. Salt (Aunt Tilly) p.6
· Exceptions
· Executed promise is enforceable (need intent, delivery, acceptance)
· Goodwill is intent and creates a bargain
· If promise is relied upon, it creates promissory estoppel
Mutuality of Assent

· §18 Mutual assent requires that each party either make a promise or render a performance [p.199]
· §19 Can be spoken words or act or failure to act
· §22 Manifestation of mutual assent ordinarily takes the form of an offer/acceptance
· But it can be made even tho neither offer nor acceptance can be identified and the moment of formation isn’t determined [p.200]
· §23 It’s essential that each party manifest assent with reference to the manifestation of the offer [p.201]
· Conduct isn’t effective as assent unless the party intends to engage in the conduct and knows or has reason to know the other party may infer assent (If assent is manifested and the party didn’t in fact assent, K can be voided) [p.199]
· Examples of Ks lacking mutuality
· You can cancel at any time
· Impossible conditions (promise to do this if aliens come)
· Quantity to be delivered is conditioned entirely on will of buyer
· Wickham v. Burton Coal

Mutuality of Obligation

· Both sides must be bound to something for there to be consideration, but bonds do not need to be =, there just has to be some detriment

· Wood v. Lucy, Lady Duff Gordon p.101
Promissory Estoppel

· 4 Elements – promise, justifiable reliance, detriment, enforcement if justice can be obtained thru enforcement

· §90 A promise which promisor should reasonably expect to induce action/forbearance on part of promisee is binding if injustice can be avoided only by enforcement of promise.
· The remedy granted for breach may be limited as justice requires
· Something about marriage too [p.226]
· This doesn’t make a K (no bargain), but it does make a promise enforceable
· Possible Applications – gift, charity donations, promise of job, K that is dependent on promised $
· Stout v. Bacardi; Feinberg v. Pfeiffer; Haynes v. Plantation Steel
Offer/Acceptance/Manifesthation of Intent – When you are talking about these, you are looking at language and circumstances

Offer

· §24 An offer is the manifestation of willingness to enter into a bargain, made to justify another person in understanding that his assent to the bargain is invited and will conclude the K [p.201]

· §26 A manifestation of willingness to enter a bargain is not an offer if the person to whom it is addressed knows or has reason to know the person making it doesn’t intend to make a bargain until he shows a further manifestation of assent [p. 201]

· General advertisements are not generally offers unless very specific in # [p. 201 comment]

· BUYER generally is one making the offer

· Lonergan p.414

· §28 Auctions
· Auctioneers is inviting offers from bidders (exception is when goods are w/o reserve)

· Bidder can w/draw bid until the gavel falls [p.202]

· §29 Intention of offeror determines person in whom is created pwr of acceptance

· Offer can create pwr of acceptance in a specific person or in a specified group or in anyone/everyone who makes a specific promise or renders specific performance [p.203]

· §30 Offer may invite acceptance to be made by an affirmative answer in words or by performing or refraining from performing an act or may let offeree make a selection of terms in acceptance

· Unless otherwise indicated by the language or circumstances, an offer invites acceptance in any manner reasonable in the circumstances [p. 203]

· §32 In cases of doubt, offer is interpreted as inviting offeree to accept either by promising to perform or by rendering performance, as offeree chooses [p.203]

· §49 If communication of offer is delayed, period for acceptance isn’t extended if offeree knows of delay, though delay isn’t due to his fault

· If delay is due to fault of offeror and the offeree doesn’t know, a K can be created by acceptance w/in the time that would have been permitted it the offer had been dispatched as intended [p.208]

· Elements of an offer

· Expression of intent to enter K

· Actual knowledge of offeree

· Identified offeree

· Definite subject matter

· Method of payment

· Duration

Certainty of Offer/Terms of K

· §33 Terms of offer must be reasonably certain
· Certain = if they provide a basis for determining the existence of breach and for giving appropriate remedy

· The fact that 1 or more terms are left open may show that a manifestation of intent isn’t intended to be understood as offer/acceptance [p.204]

· §34 Terms of K may be reasonably certain even tho 1 or both parties can make a selection in the course of performance

· Part performance may remove uncertainty and establish an enforceable K

· Action in reliance on an agreement may make remedy OK even tho there is uncertainly [p.204]

Revocation

· §42 Offeree’s pwr of acceptance is terminated when offeree receives from offeror a manifestation of intent not to enter into proposed K [p207]

· If R occurs before acceptance, no K

· Offer can always be revoked up until acceptance, no one is bound

· Dickinson v. Dodds p.438

· §45 No R in Option Ks

· §43 Pwr of acceptance is terminated when the offeror takes definite action inconsistent w/ an intention to enter proposed K and the offeree acquires reliable info to that effect [p.207]

· §44 Pwr of revocation isn’t limited by a deposit [p. 207]

· §46 If offer is to general public (newspaper), the pwr of acceptance is terminated when a notice of termination is given publicly (by ad etc) and no better means is available [p.208]

· §2-205 A offer by a merchant in a signed writing which by its terms gives assurance that it will be held open isn’t revocable, for lack of consideration, during the time stated or if no time is stated a reasonable time, but in no event can the period of irrevocability exceed 3 months (but assurance must be signed separately by offeror) [p/34] library 
Acceptance

· §35 An offer gives the offeree a continuing power to complete the manifestation of mutual assent through acceptance. [p.204]

· § 50 An acceptance is a manifestation of assent to the terms thereof [p.209]

· A by performance requires at least part of what the offer requests be performed and includes an acceptance by performance which operates as a return promise

· A by promise requires the offeree complete every act essential to making of promise

· §51 Unless offeror gives contrary intention, an offeree who learns of offer after he has rendered part performance may accept by completing performance [p.209]

· §52 An offer can be accepted only by person whom it invites to furnish consideration [p. 209]

· §60 If an offer prescribes time/place/manner of acceptance, they must be complied with to create a K. If offer just suggests these things, other methods of A are not precluded [p.211]

· §61 An A that requests a change/addition to terms of offer isn’t invalidated unless A is made to depend on an assent to diff terms [p.211]

· §63 Acceptance is effective on dispatch (if by mail, must be properly addressed etc. §66) [p.212]

Termination Power of Acceptance

· §36 An offeree’s power of acceptance may be terminated by

· Rejection or counter offer by the offeree

· §38 offeree’s pwr of acceptance is terminated by rejection of offer unless offeror has manifested a contrary intention

· A manifestation of intent not to accept = rejection unless offeree manifests intention to consider it further [p.205]

· §40 Rejection by mail doesn’t terminate pwr of acceptance until received by offeror, but limits the pwr so that a letter of acceptance started after its sending is only a counteroffer unless the acceptance is received by offeror before the rejection [p.206]

· See below for counteroffer

· Lapse of time

· §41 Offeree’s pwr of acceptance is terminated at the time specified in the offer or, if time isn’t specified, at the end of a reasonable time

· Reasonable time is a ? of fact depending on the circumstances at the time the offer/acceptance is made (what would be OK to reasonable man in the position of offeree?)

· If its arguable, lapse of time doesn’t apply

· Unless otherwise stated by language/circumstances and subject to §49, a mail offer is accepted if acceptance is mailed at any time before midnight on the day the offer is received [p.206]

· §2-309 Time for shipment/delivery or any other action if not agreed upon shall be a reasonable time
· Where K provides for successive performances but is indefinite in duration is valid for a reasonable time but unless otherwise agreed may be terminated at any time by either party [p/46]
· Revocation by the offeror

· §42 Pwr of acceptance is terminated when offeree receives from offeror a manifestation of intent not to enter into proposed K

· §43 Pwr of acceptance is terminated when offeror takes definite action inconsistent with an intent to enter into the proposed K and the offeree has reliable info to that effect [p.207]

· §44 Right to revocation isn’t limited by a deposit, but the deposit may be forfeited to the extent its not a penalty [p.207]

· §46 If offer is general (ad, etc.), pwr of acceptance is terminated when a notice of termination is given publicly equal to that of the offer [p.208]

· §47 Offer to make a series of independent Ks be separate acceptances can be revoked so as to terminate pwr of A, though one or more of the proposed Ks have already been formed [p.208]

· Death or incapacity of offeror

· §48 Pwr of acceptance is terminated (w/o notice) when offeree/or dies or loses legal capacity [p.208]

· Any nonoccurrence of a condition of acceptance under the K terms [p.205]

· Exceptions to these in option K

Counteroffers [p.205]

· §39 Counteroffer = offer made by offeree to offeror relating to the same matter as the original offer and proposing a substitute bargain

· Offeree’s pwr of acceptance is terminated by counteroffer, unless offeror or offeree has manifested a contrary intention [p.205]

· Mere inquiry regarding possibly diff terms, request for better offer or comment on terms inst ordinarily a counter offer [p.206 comment] (these are proposals for modification)

· §40 Counteroffer by mail doesn’t terminate pwr of acceptance until received by offeror, but limits the pwr so that a letter of acceptance started after its sending is only a counteroffer unless the acceptance is received by offeror before the counteroffer [p.206]

· §59 A reply to an offer which purports to accept but is conditional on the offeror’s assent to terms add’l to or diff from those offered is not an acceptance but a counteroffer

Ways to Accept

· §53 By Performance
· Performance can be used only in offeror invites it [p.209]

· Except as stated in §69, performance does not = A if offeree exercises reasonable diligence to inform offeror of nonA

· §54 no notification is necessary to make acceptance effective unless requested [p.209]

· If offeree accepts by performance and knows offeror wont find out, offeror’s duty is discharged unless offeree notifies, offeror does learn of performance w/in reasonable time, or offer indicates notification of acceptance isn’t required [p.209]

· §62 If offer invites A by performance, beginning of invited performance is acceptance [p.211]

· Such performance operates as a promise to render complete performance

· When A by performance is invited and no promise is invited, beginning of performance creates an option K and renders offer irrevocable [comment]

· §56 By Promise
· Offeree must notify offeror of acceptance [p.210]

· §55 A by promise may create a K in which offeror’s performance is completed when the offeree’s promise is made [p.210]

· §32 If there is doubt an offer invites acceptance by promise or by performance, the offeree can choose [p.203]

· §69 By Silence, only in the following circumstances

· Offeree takes benefit of services and has reason to know they were offered w/ expectation of compensation

· If offeror has given offeree reason to understand assent can be shown by silence

· Previous dealings make it reasonable that if offeree doesn’t accept, he’ll tell offeror [p.214]

· Silence Plus – You have to have one of the above with silence, it alone isn’t enough

Mailbox Rule

· §40 Offer/rejection/counteroffer by mail doesn’t terminate pwr of acceptance until received by offeror [p. 206]

· Acceptance is effective on dispatch if you are not having instant communication

· Under MB Rule, everything is effective when received, except acceptance

· §66 Acceptance by mail is not operative when dispatched, unless properly addressed and precautions are taken to ensure safe transmission [p.213]

· These rules might not be applied in a strict fashion by the courts
· Comment b differentiates b/w formation of a K, under the MB rule, and a party's obligation to perform. One could conclude that a K exists but that the offeror's obligation to perform has not arisen, because the acceptance had not been received and because the circumstances indicate that the duty to perform is conditional on receipt of the acceptance
UCC Offer/Acceptance

· §2-206 An offer to make a K is construed as inviting acceptance in any manner/medium reasonable in circumstances

· Order or offer to buy goods for shipping is construed as inviting acceptance by a prompt promise to ship or by a prompt shipment, but the shipment of nonconforming goods doesn’t constitute acceptance if seller notifies buyer that the shipment is only an accommodation

· When the beginning of a performance is a reasonable mode of acceptance, an offeror who isn’t notified of acceptance w/in a reasonable time may treat the offer as having lapsed before acceptance [p. 34] 

· §2-207 An expression of acceptance which is sent w/in a reasonable time operates as acceptance even tho it states terms add’l to or diff from those offered/agreed upon, unless acceptance is expressly made conditional on assent to diff/add’l terms

· The add’l terms should be construed as proposals for additions to K. B/w merchants the terms become part of the K unless:

· The offer expressly limits acceptance to the terms of the offer

· The terms materially alter the offer

· Notification of objection to the terms has already been given or is given w/in a reasonable time of them being received

· Conduct by both parties which recognizes the existence of the K is sufficient to establish it even tho their writings don’t otherwise establish a K. IN this case the terms are the writings that agree, plus and supplemental terms incorporated under other UCC rules [p.36]
Interpretation

· §200 Interpretation of promise/term is the ascertainment of its meaning [p.254]

· General K law is to carry out understanding of parties, not to enforce meaning imposed on them by law

Whose Meaning Prevails

· §201 Where parties have attached the same meaning to a promise, it is interpreted in accordance with that meaning

· Where the parties have attached diff. meanings to a promise, it is interpreted in accordance w/ the meaning attached by one of them if at the time the K was made:

· That party didn’t know of any diff. meaning attached by the other and the other knew the meaning attached by the 1st
· That party had no reason to know of any diff. meaning attached by the other and the other had reason to know the meaning attached by the 1st
· This is relative fault

· Except as stated here, neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent. [p.254]

Supplying an Omitted Term

· §204 Where parties have not agreed to a term (ex – duration) which is essential to the determination of their rights and duties in a K, a term that is reasonable in the circumstances is supplied by the court [p.256]

· Search is for term the parties would have agreed to if the ? had been brought to their attn

· Both the meaning of the words used and the probability that a particular term would have been used if the ? had been raised are factors in determining a reasonable term

· If there’s no agreement, the court will supply term that comports with fair dealing and public policy

· Haines v. New York (p. 299) & Spaulding v. Morse (p. 402)

· If a term is missing, look at the language and circumstances to determine intent

· If terms of K are too indefinite, court cant supply missing terms

· Academy Chicago Pub v. Cheever p.537

Usage

· §219 Usage = habitual or customary practice [p. 262]

· §220 An agreement is interpreted in accordance with a relevant usage if each party knew or had reason to know of the usage and neither party knew the meaning attached by the other was inconsistent with the usage [p.262]

· When the meaning attached by 1 party accorded with a relevant usage & the other knew/had reason to know of the usage, the other is treated as having know the meaning attached by party 1

· §221 An agreement is supplemented or qualified by reasonable usage if each party knows or has reason to know of the usage and neither party knows the other party has an intentions inconsistent with usage p.263]

· This rule applies to cases where the parties didn’t advert to the prob. the usage deals with

· §222 A usage of trade has such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the K

· The existence and scope of a usage of trade are to be determined as questions of fact. If a usage in embodied in a written trade code or similar writing the interpretation is to be determined b the court as a ? of law [p.263]

· UCC 1-205 Usage of Trade = any practice having such regularity in a place/vocation/trade as to justify an expectation that it will be observed in the transaction. Existence of such usage should be proved by facts
· Foxco v. Fabric World (p. 406)
· UOT gives particular meaning to and supplements/qualifies terms of a K
· Course of dealing controls UOT when the 2 conflict [p. 16]
Interpretation

· Intent can influence 3 things

· Whether there’s a K at all (Lucy & Raffles)

· What does the K consist of (Oswald & chicken case)

· What are the rights/obligations of parties under K (chickens)

· §202 Words/conduct is interpreted in light of the circumstances, and if parties’ principle purpose is ascertainable, it is given great weight

· Terms of K must be sufficiently definite, or there’s no K

· Hoffman v. Red Owl p.573

· A K is interpreted as a whole

· Unless a different intention is manifested

· Where language has a generally prevailing meaning, it is given that meaning

· Technical terms are given their technical meaning when used in a K w/in their field (Frigaliment v. B.N.S.)

· If agreement involves repeated occasions for performance, course of performance is given weight

· When reasonable, manifestations of intent are interpreted as consistent with e/o and with any course of performance, dealing, or usage of trade [p.255]

· It’s the outward manifestation of intent that matters, not someone’s inner meaning

· Lucy v. Zehmer (text p. 320)

· The court occasionally considers subjective intent (Embry v. Hargadine p.381)

· There needs to be a meeting of the minds or there’s no K

· Raffles v. Wichelhaus (p.374)

· §203 In Interpretation:

· Express Terms are most imp, then

· Course of Performance

· Course of Dealing

· Usage of Trade [p.256]

· §206 In choosing among reasonable meanings of an K or term, the meaning is generally preferred that operates against the party who supplied the words or made the writing [p.256]

· §207 Also a meaning that serves the public interest is preferred [p.256]

Course of Dealing/Performance

· §223 A course of dealing is a sequence of previous conduct b/w the parties which is fairly regarded as establishing a common basis of understanding

· Unless otherwise agreed, a course of dealing b/w parties gives meaning to or supplements their K [p.264]

· COD is relevant to help cts define the circumstances defining the K

· UCC 2-208 Where the K for sale involves repeated occasions for performance by either party with knowledge of the nature of performance, any course of performance accepted without objection shall be relevant to determine the meaning of the agreement
· Express terms of agreement and any such course of performance shall be construed whenever reasonable as consistent with e/o. When such construction is unreasonable, express terms control and COP controls UOT
· Course of performance shall be relevant to show a waiver or modification of any term inconsistent with such course [p.37]
· UCC 1-205 Course of dealing = sequence of previous conduct b/w parties which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions/conduct
· COD gives particular meaning to/supplements/qualifies terms of K
· COD controls usage of trade when the 2 conflict [p.16]
Parole Evidence

· PE applies ONLY when there is a final written expression of the parties
· §214 Agreements/negotiations prior or contemporaneous with the adoption of a writing are admissible to establish

· That the writing is/is not integrated

· That the integrated agreement is completely/partially integrated

· The meaning of the writing, integrated or not

· Illegality, fraud, duress, mistake, lack of consideration or other invalidating cause

· Ground for granting or denying recession, reformation, SP or other remedy [p.260]

· §2-202 UCC Gap Fillers -- Terms of agreement may not be contradicted by evidence of any prior/contemporaneous agreement, but may be supplemented by
· Course of performance/dealing, usage of trade
· Consistent add’l terms unless the court finds the record to have been intended as an exclusive statement of the terms
· This is only if K isn’t completely integrated
· Terms may be explained by evidence by course of performance/dealing or usage of trade without a preliminary determination by the court that the language is ambiguous [p/158]
· § 213 A binding integrated agreement discharges prior agreements to the extent that it is inconsistent with them
· A binding completely integrated agreement discharges prior agreements to the extent they are w/in its scope

· §215 Except as previously stated, where there's is a binding agreement, completely/partially integrated, evidence of prior/contemporaneous agreements/negotiations is not admissible to contradict a term of the writing [p.261]

· §216 Evidence of a consistent add’l term is admissible to supplement an integrated agreement unless it is completely integrated

· An agreements isn’t completely integrated if the writing omits a consistent add’l agreed term which is agreed to for separate consideration or the term might naturally be omitted from the writing under the circumstances [p.261]

· §218 Evidence is admissible to prove if there is consideration for a promise, even if writing appears to be completely integrated [p. 261]

· PE can always come in to prove fraud

Merger Clause
· Clause in K saying K is complete and no other evidence can be included

· Parole Evidence is still sometimes admitted (ex = with a boilerplate clause)

· Hunt Foods v. Doliner
Integrated Agreements

· §209 Integrated Agreement = writing or writings constituting a final expression of the terms of an agreement

· Whether agreement is integrated is determined by the court as a ? preliminary to determination of a ? of interpretation or to application of PE Rule

· When parties reduce an agreement to writing which appears to be reasonably complete, it is taken to be integrated unless its established by other evidence that it wasn’t a final expression [p.257]

· §210 Completely Integrated = an integrated agreement adopted by parties as a complete & exclusive statement of the terms

· Partially Integrated = an integrated agreement other than a completely integrated

· Whether an agreement is partially/completely integrated is determined by the court as a ? preliminary to determination of interpretation or application of PE rule [p.258]

· Even tho there’s and integrated K, consistent add’l terms not reduced to writing may be shown, unless the court finds the writing has assented to by both parties as a complete/exclusive statement of the terms [comment]

· That a writing was/was not completely integrated may be proved by any relevant evidence [comment]

· A writing by itself cant prove completeness, wide latitude must be allowed for inquiry into circumstances bearing on the intention of the parties [comment]

· §212 Interpretation of an integrated agreement is directed to the meaning of the terms of the writing in light of the circumstances

· A ? of interpretation is to be determined by the trier of fact if it depends on the credibility of extrinsic evidence on a choice among reasonable inferences drawn from that evidence, otherwise it’s a ? of law [p.260]

· This interpretation should be made in light of relevant evidence of parties, subject matter of transaction, preliminary negotiations, usage of trade and course of dealing [comment]

· §217 Where parties to a written K orally agree that performance is subject to the occurrence of a condition, the agreement isn’t integrated with respect to the condition [p.261]

Novation

· Both sides agree to void an old K and make a new one
· §115 A K that is itself accepted in satisfaction of a previously existing duty of a 3rd person to the promisee is not w/in the Statute of Frauds as a K to answer for the duty of another [p.232]
· §280 Novation = substituted K that includes as a party one who wasn’t involved in original K [p.281]
Accord & Satisfaction

· This is when the parties know what K terms are but want to do something different

· McMahon Food Corp. v. Burger Dairy p.127

· Elements of A&S

· Unliquidated debt/honest dispute

· Agreement is made in good faith

· Submitting check clearly settles claim (UCC 3-311)

· Satisfaction (= to performing accord)

· § 281 Accord = K under which an obligee promises to accept a stated performance is satisfaction of the obligor’s existing duty. Performance of the accord discharges original duty

· Until performance of accord, the original duty is suspended unless there is a breach of the accord that discharges the new duty of the obligee to accept the performance in satisfaction. In such, obligee can enforce the original duty or the accord

· Breach of the accord doesn’t discharge the original duty, the obligor may maintain a suit for specific performance of the accord, plus damages for partial breach [p. 281]

· UCC 3-311 If a person against whom a claim is asserted proves (1) He in good faith tendered an instrument to the claimant as full satisfaction; (2) the amount of the claim was unliquidated or subject to a bona fide dispute; and (3) the claimant obtained payment of the instrument, then the following apply
· Look in book on this [p.112]
Modification – Here there are diff. rules if you’re applying Restatement v. UCC

· § 89 A promise modifying a duty not fully performed on either side is binding if

· The mod. is fair and equitable in view of the circumstances not anticipated by the parties when the K was made (unforeseen circumstances)

· To the extent provided by statute

· To the extent that justice requires enforcement in view of material change of position in reliance on the promise [p.255]

· A modification to a K needs consideration and mutual assent

· First thing to do in modification is to define the legal duty

· Lingenfelder v. Wainwright Brewery

· Elements of a modification

· Voluntary agreement by parties

· Modification is made before K is fully performed on either side

· Underlying circumstances causing modification were unanticipated

· Modification is fair/equitable

· Angel v. Murray
· UCC 2-209 An agreement modifying a K needs no consideration to be binding
· A signed agreement that excludes modification or recession except by a signed writing can’t be otherwise modified (goes on further)
· Statute of frauds must be satisfied if K modified is w/in its provisions
· If a modification doesn’t satisfy the above, it can operate as a waiver
Waiver (Use with conditions)

· Waiver = party voluntarily abandons some right/advantage he could have demanded

· Used when referring to conditions of a K 

· Doesn’t require consideration (Clark v. West p.149)

· Can be revoked unless the revocation is unreasonable and/or the other person has relied upon waiver

· UCC 1-107 Any claim or right arising out of breach can be discharged in whole or in part w/o consideration by a written waiver or renunciation signed and delivered by aggrieved party [p. 8]
· UCC 2-209 A party who’s made a waiver affecting an executory part of the K can retract waiver w/ reasonable notification, unless retraction would be unjust in view of a material change of position in reliance on waiver [p.38]
Conditions 

· § 224 Event in K, not certain to occur, that must occur before performance under K becomes due [p.264]
· Condition Precedent – no obligation to perform unless condition occurs
· Condition Subsequent – occurrence of condition extinguishes obligation to perform
· §225 Effects of Nonoccurance of Condition
· Performance of duty subject to condition cant be due unless condition occurs or its excused
· Unless excused, the nonoccurrence of a condition discharges the duty when condition can no longer occur
· Nonoccurance of condition is not a breach unless the party is under a duty that the condition occur [p.264]
· Does NOT give rise to damages
· Performance of condition requires STRICT performance, substantial performance doesn’t apply (Oppenheimer v. Oppenheim)
· §226 An event may become a condition either by the agreement of the parties or by a term supplied by the court
· §227 Interpreting condition v promise [p.264]
· §228 Satisfaction as a Condition – when it is a condition of an obligor’s duty that he be satisfied with respect to the obligee’s performance and it is practicable to determine whether a reasonable person in his position would be satisfied, an interpretation is preferred under which the condition occurs if such a reasonable person in the position of the obligor would be satisfied [p.265]
· §229 To the extent that the nonoccurrence of a condition would cause disproportionate forfeiture, a court may excuse the nonoccurrence unless it was a material part of the K [p.265]
· §84 Except as stated below, a promise to perform all or part of conditional duty under a K in spite of the nonoccurrence of a condition is binding, unless
· Occurrence of condition was a material part of the K
· Uncertainty of the occurrence of the condition was an element of risk assumed by promisor
· If such promise is made before the time for the occurrence of the condition has expired and the condition is w/in the control of the promisee, the promisor can make his duty subject to the condition by notifying the promisee of his intention to do so
· Notification must be received while there is still reasonable time for the condition to occur
· Reinstatement of the condition isn’t unjust and the other party hasn’t materially changed his position in reliance on waiver [p.221]
· §247 An obligor’s acceptance of part of an obligee’s performance, with knowledge of the nonoccurrence of a condition of the obligor’s duty, operates as a promise to perform in spite of a subsequent nonoccurrence of the condition under the rules of 84 to the extent it justifies the obligee in believing that subsequent performance will be accepted in spite of that nonoccurrence [p.272] 
Performance

· A material breach relieves nonbreaching party from duty to perform
· There is an implied duty of substantial performance, so the other party’s duty to perform is conditional on SP & any other express conditions
· Jacobs v. Kent p.915, Kreyer v. Driscoll p.919
· §235 Full performance of a duty under a K discharges the duty

· When performance of a duty under a K is due, any nonperformance is a breach [p.269]

· §237 Except as stated in 240, it is a condition of each party’s remaining duties to render performances to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time. [p.269]

· A material failure of performance here prevents performance of duties of nonbreaching party from becoming due, at least temporarily, and it discharges duties if breach hasn’t been cured during the time of performance

· §239 A party’s failure to render/offer performance may, except as stated below, affect the other party’s duties under the rules of 237/8 even tho failure is justified by the nonoccurrence of the condition

· The rule above doesn’t apply if the other party assumed the risk that he would have to perform in spite of such failure [p.270]

· §240 If the performances can be apportioned into part performances, a party’s performance of his part has the same effect on the other’s duties to render performance of the equivalent – Substantial Performance [p.270]

· Jacobs v. Kent

· §242 Determining if Failure to Perform Discharges Other Party’s Duty
· Consider factors of §241
· The extent to which it reasonably appears to the injured party that the delay may prevent him in making reasonably suitable arrangements
· The extent to which the K provides for performance w/o delay, but a material breach doesn’t of itself discharge the other party’s remaining duties unless the circumstances indicate that the performance by that day is important [p.271]
· A party’s uncured material breach not only has the effect of suspending the other party’s duties but also, if its too late for performance, has the effect of discharging those duties [comment]
· §243 Effect of Nonperformance Breach on Damages for Total Breach
· A breach by nonperformance gives rise to damages for total breach only if it discharges the injured party’s remaining duties to render performance, other than a duty to render an equivalent under 240
· Except as stated in (3), a breach of nonperformance followed by a repudiation gives rise to damages for total breach
· Where at time of breach the only remaining duties are those of the party in breach and are for payment of $ in installments, his breach doesn’t give a rise to damages for total breach (3)
· In any case other than these, a nonperformance breach gives rise to a claim for total breach only if it so damages the injured party as it is just to allow him total damages [p.272]
· §245 Where a party’s breach by nonperformance contributes materially to the nonoccurrence of a condition to 1 of his duties, the nonoccurrence is excused [p.272]
· UCC 2-614 Substituted Performance
· If, w/o fault, the agreed manner/delivery become commercially impracticable, but a reasonable substitute is available, such substitute performance must be tendered & accepted
Is a Breach Material?

· §241 In determining if breach of performance is material, consider:
· The extent the injured party will be deprived of his reasonable expectation
· The extent to which the injured party can be adequately compensated
· The extent to which the breaching party will suffer forfeiture
· The likelihood that the breaching party will cure considering the circumstances and reasonable assurances
· The extent to which the behavior of the breaching party comports with good faith/fair dealing [p.270]
· In matters of personal taste, material breach might be looked at more closely
· Look at if the K becomes less desirable for party
· Result of Material Breach – rescind K & sue for QM or expectation dam
Terminating Duty

· §230 If under the terms of the K the occurrence of an event is to terminate an obligor’s duty of immediate performance or one to pay damages for breach, the duty is discharged if the event occurs

· The duty is not discharged if occurrence of the event:

· Is the result of a breach of good faith/fair dealing

· Couldn’t have been prevented b/c of impracticability and continuance of the duty doesn’t subject the obligor to a materially increase burden [p.267]
Misrepresentation

· §159 Misrepresentation = assertion that’s not in accord with facts [p.242]
· §160 Action intended or known to prevent another from learning a fact is equivalent to an assertion that the fact doesn’t exist [p.242]
· §162 Misrep. is fraudulent if maker intends to induce a party to assent and the maker
· Knows or believes assertion isn’t in accord with facts
· Doesn’t have confidence that he’s saying truth
· Knows that he doesn’t have the basis for his assertion
· A Misrep. is material if it would be likely to induce a reasonable person to give assent [p.244]
· §163 If a misrep. as to the essential terms of a K induce what appears to be assent by one who doesn’t know the essential terms, the conduct isn’t assent [p.244]
· §164 If party’s assent is induced by fraudulent misrep., the K is voidable
· If party’s assent is induced by fraudulent misrep. by one who’s not a party to transaction but in which the party is justified on relying, the K is voidable, unless other party relies on the K in good faith [p.244]
· §165 If a K is voidable b/c of misrepresentation and, before notice of an intention to avoid the K, the facts come into accord with the assertion, the K is no longer voidable unless the recipient has been harmed by relying on the misrepresentation [p. 244]
· § 166 If a party’s manifestation of assent is induced by the other party’s fraudulent misrepresentation as to the contents/effect of a writing, the court may, at request of parties, reform the writing to express the terms of the agreement as asserted

· If the recipient was justified in relying on the misrepresentation

· Except to the extent that rights of 3rd parties such as good faith purchasers for value will be unfairly affected [p.245]
· §167 A Misrepresentation induces a party’s assent if it substantially contributes to his decision to assent
Elements of Misrepresentation

· Misrepresentation/Nondisclosure
· It is fraudulent or material
· Justified Reliance
· Misrep or Nondisclosure induced p to enter K
Estoppel in Pais (Equitable Estoppel)

· If someone misrepresents facts and another person reasonable relies on it and suffers a detriment, promise is enforceable.
· This is diff. from promissory estoppel (based on a promise) b/c this is based on a fact
· Carr v. Maine Central Railway; Ricketts v. Scothorn
Nondisclosure

· §161 Nondisclosure of a fact known to a party is equivalent to an assertion that the fact does not exist in the following cases:

· He knows the disclosure is necessary to prevent a previous assertion from being a misrepresentation or from being fraudulent

· He knows D would correct a mistake as a basic assumption on which the other party is making the K, if nonD would be a failure to act in good faith/fair dealing

· He knows D would correct a mistake as the contents of a writing

· The other party is entitled to know the fact b/c of trust relationship b/w the parties [p.242]

· Nondisclosure can = a misrepresentation

· A party isn’t required to tell the other party everything he knows, even if he knows the other party lacks knowledge on some aspects of the transaction [comment]

· But he must include such matters as he knows or believes necessary to prevent being misleading

· Reasonable efforts are not enough, actual disclosure is required

Reliance on Opinions -- §168, 169 [p/245]

Good Faith

· UCC 1-201 Good faith means honesty in fact in the conduct or transaction [p. 10]
· UCC 1-203 Every K or duty in UCC imposes an obligation of good faith in its performance or enforcement [p.14]
· §205 Every K imposes upon each party a duty of good faith and fair dealing in its performance and enforcement [p.256]
· You cant do anything to prevent other party from fulfilling K
· Patterson v. Meyerhofer p.806
· Intent is a factor in determining a violation of good faith
· Iron Trade v. Wilkoff p.888
· There’s not a hard/fast standard on this, court looks at circumstances and facts of case
· What constitutes a violation can depend on:
· Industry
· Factual circumstances
· Public policy
Unconcionability

· Determining this is largely up to the court’s discretion

· Evidenced by one-sided, uneven bargaining power; determined when K is made

· Party doesn’t know he’s being taken advantage of (diff. than duress)

· §208 If a K is unconscionable at the time it’s made a court may refuse to enforce the K or may enforce the remainder of the K w/o the unconc. term or may limit the application of any unconc. term as to avoid an uncoc. result. [p.257]
· Procedural unconcionability alone may not be enough (i.e. unequal bargaining power, fine print) but substantive unconcionability alone could be enough (giving up 1st child, extremely high price)
· Maxwell v. Fidelity; Williams v. Walker-Thomas
· UCC 2-302 If court, as a matter of law, finds any part of K unconc. it can refuse to enforce whole or part of K (focus is on words of K)
· If it appears to court that whole or part of K is uncon., parties can present evidence as to its commercial setting, purpose and effect to help the court make a determination [p.40]
Duress

· §175 If party’s assent is induced by improper threat that leaves him no reasonable alternative, K is voidable by victim

· If party’s assent is induced by one who’s not a party to the transaction, the K is voidable by victim unless the other party to the transaction in good faith and w/o reason to know of duress gives value or materially relies on transaction [p.246]

· §176 Threat is improper if

· It’s a tort

· There’s a breach of good faith and fair dealing (this is an arguable community std)

· Use of power for illegitimate ends

· § 396 price gouging

· A threat is also improper if the resulting exchange isn’t on fair terms and:

· Would harm the recipient and not significantly benefit the threatening party

· Effectiveness of threat is significantly increased by prior unfair dealing by threatening party

· What is threatened is a use of pwr for illegitimate ends

· §174 – Physical Duress
· §177 Undue influence = unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation b/w them is justified in assuming that the person will not act in a manner inconsistent with his welfare

· If a party’s assent is induced by unfair influence, K is voidable

· If its induced by 3rd party undue influence, K is voidable unless other party has relied materially on K in good faith [p.248}

· Threat to breach a K doesn’t give basis for recovery; Threat must be evidenced by some probably consequence for which court’s remedy is inadequate

Post v. Jones; Chouinard v. Chouinard; N.Y. General Bus Law; Austin Instrument
Public Policy

· Can make Ks unenforceable
· Witten Marriage p. 164; R.R. v. M.H. (p. 188)
Repudiation

· §250 A repudiation = a statement (with substantially positive lang) by obligor to the obligee that the obligor will breach that gives the obligee a claim for damages for total breach under 243
· Or a voluntary affirmative act that renders the obligor unable or unable to perform w/o such a breach [p.273]
· Can give rise to damages for total breach, discharge duties of other party or excuse the nonoccurrence of a condition
· §251 If reasonable grounds show obligor will breach arise that would give obligee a claim for damages for total breach, obligee can demand assurance of performance and may, if reasonable, suspend any performance he hasn’t received until he get assurance [p.273]
· Obligee can treat failure to assure as repudiation
· §253 If obligor repudiates before he commits a breach and before he has received his exchange for it, his repudiation gives rise to damages for total breach
· One party’s repudiation discharges other party’s remaining duties [p.274]
· §254 Relief from damages for repudiation [p.275]
Misunderstanding

· §20 There is no manifestation to mutual assent to an exchange if the parties attach different meanings to their manifestations and

· Neither party knows the meaning attached by the other

· Each party knows the meaning attached by the other

· In this case the parties are =ly at fault, so there’s no K

· The manifestations of the parties are operative in accordance w/ the meaning attached to them by one of the parties if

· That party doesn’t know of any diff. meaning attached by the other and the other knows the meaning attached by the first party

· That party has no reason to know of any diff. meaning attached by the other and the other has reason to know the meaning attached by the first party [p.200]

· Here one party is more at fault than the other, and the K is enforceable with understanding of less guilty party

Mistake

· §151 Mistake = a belief not in accord with the facts [p.239]

· §152 If mistake of both parties (Mutual Mistake) as to a basic assumption on which the K was made has a material effect on the agreed exchange, the K is voidable by the adversely affected party unless he bears the risk of the mistake

· In determining whether mistake has a material effect, account is taken of any relief by way of reformation/restitution/etc. [p.239]

· Mistakes of both parties don’t need to be identical

· §153 Where a mistake of one party (Unilateral Mistake) is made to basic assumption on which K was made and has a material affect on the exchange that is adverse to him, the K is voidable by him if he doesn’t bear the risk and:

· Enforcement of K would be unconscionable

· The other party had reason to know of mistake or his fault cause the mistake [p. 240]

· §155 If writing embodies K in whole/part and fails to express the agreement b/c of a mistake of both parties as to its contents, the court may reform the writing to express the K, except if 3rd party rights will be unfairly affected [p.241]

· §157 A mistaken party’s fault in not knowing or discovering the facts before making a K does not bar avoidance or reformation unless his fault amounts to failure to act in good faith/fair dealing [p.241]

· §158 In mistake, damages can be restitution under §240 and §376 or as justice requires based on reliance [p.241]

Elements of Mutual Mistake

· Mutual mistake

· As to basic assumption on which K was made

· Has material affect on the exchange

· No allocation of risk

· K is voidable

When a Party Bears the Risk of Mistake

· § 154 A party bears the risk when:

· The risk is allocated to him by the agreement

· He is aware at time of K that he has only limited knowledge of the facts relating to the mistake but treats that knowledge as sufficient

· The risk is allocated to him by the court b/c its reasonable under circumstances to do so [p.240]

· There’s an express warranty

· If there is a conscious uncertainly about something, then you assume the risk

· §172 A recipient’s fault is not knowing/discovering the facts before making the K doesn’t make his reliance unjustified unless it amounts to a failure of good faith/fair dealing [p.246]

Impossibility/Impracticability

· Impossible/Impracticable = excessive, unreasonable cost, extremely burdensome
· Mineral Park v. Howard p.770
· §261 If after K is made, a party’s performance is made impracticable w/o his fault by an event the nonoccurrence of which was a basic assumption on which K was made, his duty to perform is discharged, unless he assumed the risk

· §262 Death of necessary party makes K impracticable

· §263 If the existence of some thing is necessary for performance, its destruction, failure to come into existence or deterioration makes performance impracticable

· §266 Where, at time K is made, a party’s performance under it is impracticable w/o his fault b/c of fact of which he has no reason to know and the nonexistence of which is a basic assumption on which K was made, no duty to render performance arises, unless risk is assumed [p.277]

· §267 A party’s failure to perform from impracticability may, except as stated below, affect the other party’s duties ruled rules in 237/8 even though the failure is justified

· Exception is if the other party assumed the risk that he would have to perform despite such a failure [p.278]

· §278 Temporary impracticability suspends the obligor’s duty to perform while it exists but doesn’t discharge the duty unless his performance after the end of impracticability would be materially more burdensome than before [p.278]

· §268 Prospective [p.278]

· §270 Where only part of performance is impracticable, his duty to render remaining is unaffected if

· It is still practicable, taking account of any reasonable substitute performance that he is under duty to render

· The obligee, w/in reasonable time, agrees to render remaining performance in full and allow the obligor to retain any performance already rendered [p.278]

· §271 Impracticability excuses the nonoccurrence of a condition if the condition isn’t a material part of the agreed exchange and forfeiture wouldn’t otherwise result [p.278]

· §272 Damages can = restitution under 240 and 377

· If that will not avoid injustice, court can give relief as justice requires, including reliance [p.279]

· UCC 2-614 Substituted Performance
· If, w/o fault, the agreed manner/delivery become commercially impracticable, but a reasonable substitute is available, such substitute performance must be tendered & accepted

· In UCC, impracticability must be w/ a basic assumption on which K was made

· U.S. v. Wegematic [p.771]

· UCC 2-615 If seller HAS NOT assumed risk:

· Delivery delay/nondelivery is not in breach (if he complies with below) if performance as agreed has been made impracticable by an event the nonoccurrence of which was a basic assumption of K

· The seller must notify buyer seasonably that there will be delay/nondelivery 

· Allocation of risk is relevant b/c if it was foreseeable, it will affect if it was a basic assumption of K

· UCC 2-613

Elements of Unexpected Circumstances

· Impossibility/Impracticability of Performance

· No fault for nonperforming party

· No assumption of risk for nonperformer

· Excuse performance

Frustration

· §265 Where, after K is made, a party’s principle purpose is substantially frustrated w/o his fault b/c of a fact of which he has no reason know and the nonexistence of which is a basic assumption on which K was made, his remaining duties to perform are discharged, unless he’s assumed the risk [p.277]

· §266 Where, at time K was made, a party’s performance is frustrated w/o his fault by a fact of which he doesn’t know and the nonexistence of which is a basic assumption of K, no duty of that party to perform arises, unless he assumed risk [p.278]

· §267 A party’s failure to perform from frustration may, except as stated below, affect the other party’s duties ruled rules in 237/8 even though the failure is justified

· Exception is if the other party assumed the risk that he would have to perform despite such a failure [p.278]

· §278 Temporary frustration suspends the obligor’s duty to perform while it exists but doesn’t discharge the duty unless his performance after the end of frustration would be materially more burdensome than before [p.278]

· Prospective – p.278

· §272 Damages can = restitution under 240 and 377

· If that will not avoid injustice, court can give relief as justice requires, including reliance [p.279]

· Krell v. Henry p.802

Warranties

· UCC 2-312 In every K for sale there is a warranty to transfer title and deliver goods free from security interest or other lien, UNLESS
· The above is modified by specific language of circumstances [p.48]

· UCC 2-313 Creating Express Warranties
· Seller affirms/promises that goods will conform to standard
· Any description of goods creates express warranty that goods will conform to description
· Sample/model creates warranty that goods will conform to it
· Formal words “guaranty” or “warranty” don’t have to be used to make a warranty, but a mere affirmation of value doesn’t create one [p.48]
· UCC §2-314 Unless excluded/modified, a warranty that the goods are merchantable is implied in a K if the seller is a merchant with respect to goods of that kind 
· Other implied warranties may arise from course of dealing/usage of trade [p.50]
· UCC 2-315 When seller has reason to know at time of K the purpose for which goods are needed & buyer is relying on him for suitable goods, there is an implied warranty, unless explicitly stated not [p.52]
· Excluding Modifications or Warranties [p.53]

· Result of Warranty Breach = enforce K, sue for breach, rescind K, revoke acceptance

Output Ks/Exclusive Dealings

· UCC 2-306 Term which measures quantity by output of seller or requirements of buyer means output or requirements that would occur in good faith, except that no output/requirement unreasonably disproportionate to a stated estimate or other comparable prior output may be tendered/demanded
· A lawful K by either seller/buyer for exclusive dealing in the goods imposes (unless otherwise agreed) an obligation by the seller to use best efforts to supply and the buyer to use best efforts to promote sale of goods [p.44]
· §205

Option Ks

· §25 Option K = promise that meets the requirements for the formation of a K & limits the promisor’s pwr to revoke an offer

· Negative option = a K that automatically renews until you cancel

· No revocation in option Ks

· §45 Where an offer invites an offeree to accept by performance and does not invite a promissory acceptance, an option is created when the offeree begins the performance

· The offeror’s duty of performance is conditional on completion of the invited performance in accordance with the terms of offer [p.207] 

· Preparing to perform isn’t enough to prevent revocation

· If the things you do don’t constitute beginning of performance, but are in reliance on offer/promise, you can go to §87 (p.224) [p.207]

· Comments of p. 207 have good notes

· §37 Notwithstanding other offer §s, pwr of acceptance of an option K isn’t terminated by rejection or counteroffer/revocation/death/incapacity, unless the requirements are met for the discharge of the K duty [p.205]

· §63 Acceptance of option K isn’t operative until received by offeror [p.212]

· §87 An offer is binding as an option K if

· It is in writing & signed by offeror, recites a purported consideration for the making of the offer and proposes an exchange on fair terms w/in reasonable time

· Or is made suitable by statute

· An offer which the offeree should reasonably expect to induce substantial action/forbearance on the part of the offeree before acceptance and which does induce such is binding as an option K to the extent necessary to avoid injustice [p.224]

Standardized Agreements

· §211 Except as stated below, where a party to a K signs or otherwise manifests assent to a writing & has reason to believe that like writings are regularly used to embody terms of a Ks of the same type, he adopts the writing as an integrated K with respect to the terms in the writing

· Such a writing is interpreted wherever reasonable as treating alike all those similarly situated, w/o regard to their knowledge or understanding of the std. terms of the writing.

· Where the other party has reason to believe that the party manifesting assent wouldn’t do so if he knew that the writing contained a particular term, the term is not part of the K [p.259]

· Good comments on this [p.259]

Manuals

· Handbooks can become part of K
· Even if there’s a disclaimer that its not a K, if its always followed, court can find K
· Wagonseller v. Scottsdale p.516
General Common law “Duty to Read” – person who signs K is held to their terms unless they are uncon. or unfair surprise
Battle of the Forms

· §2-207 Knock Out Rule -- A definite acceptance/written confirmation which is sent w/in a reasonable time operates as acceptance even tho it states terms different/add’l from those offered or agreed upon, unless acceptance is made expressly conditional on asset to those terms
· Add’l terms are to be construed as proposals for addition to the K. B/w merchants such terms become part of the K unless
· The offer expressly limits acceptance to its terms
· They materially alter it
· Unfair surprise is an element of materially altering
· Notification of objection to them has already been given or is given w/in a reasonable time of them being received
· Conduct by both parties that recognizes the existence of the K is sufficient to establish a K for sale although the writings don’t otherwise establish a K. IN this case, terms of offer = those on which the writings agree, plus any supplemental terms incorporated under any other UCC provisions [p.36]
Remedies 

§ 344 Purpose of Remedies (p.298)

· Expectation Interest – puts nonbreacher in as good a position as if K had been performed

· Hawkins v. McGee
· Reliance Interest – puts nonbreacher in as good a position as he would have been if K had not been made

· Security Stove v. American Rys. Express
· Restitution Interest – restores to nonbreacher any benefit he has conferred on the other party

· Osteen v. Johnson; U.S. v. Algernon Blair
§ 345 Judicial Remedies available (p.299)

· Awarding sum of $ due under the K or as damages

· Requiring specific performance or enjoining nonperformance

· Requiring restoration of a specific thing to prevent unjust enrichment

· Awarding $ to prevent unjust enrichment

· Declaring the rights of the parties

· Enforcing an arbitration award

Theory of efficient breach – When the breaching party pays damages to meet injured party’s expectation interest and the breaching party still makes $, breach is efficient

· This could be a good counterargument

Promissory Estoppel

· Returns promisee to position before promise was made as justice requires

· You can get expectation, but not generally given b/c it will put party in better position than before K

· Out of Pocket Costs – net costs incurred by promisee in reliance prior to breach (ex – moving for a job)

· Opportunity Costs – Surplus a promisee would have had it he had taken an opportunity the promise caused him to forgo (ex- wages from another job)

· Generally at-will employment only lets you recover for reliance

· D&G Stout v. Bacardi; Walters v. Marathon Oil

Liquidation Damages (Liquidated = you can specify a value)

· § 356 Damages can be liquidated but only at an amt that’s reasonable in light of the anticipated or actual loss and the difficulties of proof of loss. A term fixing unreasonably lrg. Liquidated dam. Is unenforceable on public policy grounds as a penalty. (Also Bonds).  [page 304]

· LC are not to discourage breach, they are to compensate nonbreacher

· Test for stipulated dam. clause = is the set amt. a reasonable forecast of compensation for harm if the harm is hard to estimate?

· 1st part of this test is most. imp.

· Wasserman’s Inc. v. Middletown
· UCC § 2-718; Dam. can be liquidated but only at amount that’s reasonable in light of the anticipated or actual harm and difficulties of proof of loss and inconvenience of otherwise obtaining adequate remedy. Unreasonably lrg. Liquidated dam are void as penalty
· Where the seller justifiably withholds goods, buyer is entitled to restitution of any amt. by which sum of payment exceeds
· The amount which seller is entitled by virtue of liquidated dam
· In the absence of liquid. dam., 20% of the value of total performance or $500, whichever is smaller
· Buyer’s right to restitution is subject to offset to the extent that seller establishes
· A right to recover dam.
· The amt. or value of any benefits received by the buyer by reason of K
· Where seller gets payment in goods, their reasonable value or the proceeds of sale will be treated as payment, but exception. [p. 103]
Claims for Damages for Total/Partial Breach

· §236 Damages for total breach are for damages based on all of the injured party’s remaining rights to performance

· A claim for partial breach is one for damages based on only part of the injured party’s remaining rights to performance [p.269]

Expectation Damages – generally preferred

· §346 Nonbreaching party has right to expectation dam. against whom the K is enforceable. If breach doesn’t cause loss or if amt. of loss isn’t proved, a small sum will be awarded as nominal dam. [p. 299]

· §347 Injured party has a right to dam. based on expectation interest measured by

· Loss in the value to him of the other party’s performance caused by its failure

· Any other loss, including incidental/consequential dam., caused by breach

· Less any cause injured party has avoided by not having to perform [p.299]

· Alternative to Loss in Value of Performance

· § 348 (2) If breach results in defective of unfinished construction and the loss in value isn’t sufficiently proven, dam. can be recovered based on 

· Diminution in the market price of property caused by breach

· Reasonable cost of completing performance or remedying defects is that cost isn’t clearly disproportionate to loss in value (Peeveyhouse) [p. 300]

· Also in construction, nominal dam usually = cost of completion

· Louise Caroline Nursing
· You choose b/w loss in value and cost of completion by determining which would put party in as good a place as if K had been performed while minimizing economic waste

· No Expectation Dam. in at will employment or promissory estoppel

· 3 Factors trump expectation dam.

· Mitigation

· Foreseeability

· Certainty

Mitigation

· §350 Dam. are not recoverable for loss that injured party could have avoided without undue risk, burden

· You can’t pile up damages

· Rockingham Cty. v. Luten
· Duty of mitigation doesn’t include accepting inferior employment

· Shirley MacLane v. 20th Century Fox

· Exception = injured party isn’t barred from recovery to extent he makes reasonable but unsuccessful efforts to avoid loss [p. 301]

Foreseeability

· §351 Dam. aren’t recoverable if breaching party did not have reason to foresee them as a probably result of breach when K was made; i.e. it doesn’t allow expectation dam.

· Loss may be foreseeable as a probable result if it follows from breach

· In the ordinary course of events

· As a result of special circumstances beyond ordinary events that breaching party had reason to know

· A court can limit dam. for foreseeable loss by excluding recovery for loss of profits by allowing recovery for only loss occurring in reliance or if it feels that justice so requires to avoid disproportionate compensation [p.302]

· Public policy comes into this, court can be very strict

· Hadley v. Baxendale
Certainty

· §352 Dam. are not recoverable for loss beyond an amt. that is established with reasonable certainty [p. 303]

· IF you cant prove lost profits with certainty, you can go for reliance

· Expectation interests are not fulfilled here

· Kenford v. Erie p.292
Damages for Breach of a K for the Sale of Goods

· Buyer’s Remedies

· Specific relief – buyer is awarded actual goods

· Damages – for when buyer doesn’t have goods, or has them and they’re defective

· UCC 2-711 Buyer’s Remedies in General (when he doesn’t have goods)
· Cover

· Recover damages for nondelivery

· Specific performance [p.97]

· UCC 2-712 Cover
· Buyer can cover by making reasonable purchase of replacement goods from K; must be done in good faith and w/o unreasonable delay 

· Buyer can recover from seller differences b/w cost of cover and the K price, plus incidental/consequential dam.

· Failure of cover doesn’t bar seller from other remedies, but no lost profits [p.98]

· KGM Harvesting v. Fresh Network (p.253)
· UCC 2-713 Buyer’s Remedies for Nondelivery or Repudiation
· Measure for dam. is diff. b/w market price at the time buyer learned of breach and the K price, plus incidental/consequential dam., minus expenses saved

· Market price is determined as of place of tender or arrival [p.99]

· UCC 2-714 Buyer’s Dam. for Accepted Goods
· Measure for dam. = diff. at time/place of acceptance b/w value of goods accepted and the value they would have had they been as warranted, unless special circumstances show dam. of diff. amt.

· Also possible incidental/consequential dam.

· This applies when buyer has goods but hasn’t gotten benefit of bargain b/c goods are bad

· UCC 2-715 Buyer’s Incidental/Consequential Damages
· Include expenses reasonably incurred in inspection, receipt, transportation, care and custody of goods and any reasonable charges, expenses etc. in connection with cover and any other reasonable expenses

· Consequential dam include lost profits that couldn’t be prevented by cover or injury to person/property from breach of warranty

· UCC 2-717 If buyer notifies seller, he can deduct damages from K price [p.102]

Damages for Sellers

· Seller’s Remedies in General (if buyer wrongfully rejects goods or doesn’t pay)

· Withhold delivery of goods

· Stop delivery by bailee

· Resell and recover dam.

· Recover dam. for nonacceptance

· Cancel [p.92]

· These are not exclusive, you can combine

· Seller’s Stoppage of Delivery

· UCC 2-705 Seller can stop delivery when he discovers buyer is insolvent or if he fails to pay [p.93]

· Seller can Resell

· UCC 2-706 Seller can resell goods in good faith and commercially reasonably manner & recover difference b/w resale price and K price, plus incidental dam.

· Every aspect of sale must be commercially reasonably

· If at private sale, seller must give buyer reasonable notice of his intent to resell

· Seller is not accountable to buyer for any profits from resale [p.94]

· Seller’s Dam. for Nonacceptance

· UCC 2-708 Measure of dam. = difference b/w market price at time/place of tender and K price plus incidental dam.

· If this inadequate to meet seller’s expectation interest, then dam. = the profit (plus reasonable overhead) that seller would have had under full performance, plus incidental dam. [p.96]

· This applies to lost volume sellers

· Neri v. Retail Marine Corps. (boat sale p. 260)
· Seller’s Action for Price

· UCC 2-709 If buyer fails to pay when price become due, seller can recover

· Price of goods accepted by buyer

· Price of goods under K if seller cant resell after reasonable effort or circumstances show you cant resell [p.96]

· Seller’s Incidental Dam.

· UCC 2-710 ID = any commercially reasonable charges, expenses or commissions incurred in stopping delivery; transportation, care and custody of goods after breach or in connection with return/resell of goods [p.97]

Change in Circumstance

· UCC 2-613 If good suffer casualty w/o fault of either party before the risk of loss passes to buyer then
· If the loss is total the K is avoided
· If the loss is partial or the goods are no longer sufficient for K the buyer can treat K as avoided or accept them with allowance from K price for their deterioration [p.86]
· UCC 2-614 Substituted Performance
· If, w/o fault, the agreed manner/delivery become commercially impracticable, but a reasonable substitute is available, such substitute performance must be tendered & accepted [p.87]

Cure UCC §2-508

· Where delivery by seller is rejected b/c of nonconformance and the time for performance hasn’t expired, the seller may notify the buyer of his intention to cure & may then within the K time make a conforming delivery

· Where buyer rejects nonconforming goods which the seller had reasonable grounds to believe were acceptable, the seller may, if he seasonably notifies the buyer, have a further reasonable time to substitute a conforming tender [p.69]

· §165 If a K is voidable b/c of misrepresentation and, before notice of an intention to avoid the K, the facts come into accord with the assertion, the K is no longer voidable unless the recipient has been harmed by relying on the misrepresentation [p. 244]
· §242 comment – Even if party has cured, every breach gives rise to damage claim and so breaching party is liable for damages
Perfect Tender Rule UCC § 2-601

· If the goods or tender fail in any respect to conform to K, buyer may reject the whole, accept the whole or accept any commercial unit or units and reject the rest [p.74]

Right to Rejection/Revocation

· UCC §2-602 Rejection of goods must be w/in a reasonable time after delivery/tender; it’s ineffective unless the buyer seasonably notifies the seller

· Subject to the following 2 sections:

· After rejection, any exercise of ownership by buyer is wrongful

· If before rejecting, buyer has taken ownership of goods he is under duty to hold them with reasonable care for a time sufficient for seller to remove them

· Buyer has no further obligations with regard to goods rejected

· For wrongful rejection, seller’s rights are governed by seller’s remedies [p.75]

· UCC §2-608 Buyer may revoke acceptance of nonconforming goods that substantially impair their value to him if he accepted

· On the reasonable assumption that its nonconformity would be cured and it hasn’t been

· Without discovery of nonconformity if his acceptance was reasonably induced either by the difficulty of discovery before acceptance or the seller’s assurances

· Revocation must occur w/in a reasonable time and before any substantial change in condition of the goods. Its not effective until buyer notifies seller

· A buyer who revokes has same rights as if he had rejected

What Constitutes Acceptance of Goods

· UCC §2-606 Acceptance of goods occurs when the buyer:

· After reasonable opportunity to inspect then signifies that they are conforming or that he will take them in spite of their nonconformity

· Fails to make an effective rejection after he’s had a reasonable opportunity to inspect them

· Does any act inconsistent with the seller’s ownership

· Acceptance of a part of a unit is acceptance of the whole [p.78]

Lost Volume Seller §347 IF injured party could and would have entered into subsequent K, 2nd K is not a substitute for the first. b/c he could have had the benefit of both. Dam. are then based on the lost profit from 1st sale

Market Price

· UCC 2-723 MP is determined according to prevailing price of goods at time aggrieved party learns of breach

· If price evidence isn’t readily available, any price w/in reasonable time before/after or another reasonable place can be used as substitute, with allowances for cost of transport

· Evidence of prevailing price calculated other than above isn’t admissible unless he gives other party sufficient notice [p.106]

· UCC 2-724 When prevailing price is at issue, reports in trade journals, newspapers etc. can by used as evidence [p.107]

Specific Performance – Not given when $ dam. are adequate (London Bucket v. Stewart); oversight is usually easy and actual dam. are hard to calculate (damage grid)

· §357 SP will be granted in discretion of court who has or is threatening to breach [p. 304]

· §359 SP/Injunction will not be ordered if $ dam. are adequate to protect injured party’s expectation interest (London Bucket v. Stewart p.326; Walgreen’s v. Sara Creek p.328)
· If you can take $ dam and buy the performance you want, then $ dam are adequate

· The adequacy of dam. for failure to render one part of performance due doesn’t preclude SP/Inj. as to the K as a whole

· SP/Inj. will not be refused just b/c there is a remedy other than dam (court’s discretion) [p. 305]

· §360 In determining if dam. are adequate, consider

· Difficulty of proving dam. with reasonable certainty

· Difficulty of getting a substitute performance by means of $ dam.

· Likelihood that $ award could not be collected [p.306]

· §361 You can get SP even if there’s a liquidated dam clause

· §362 No SP/injunction unless terms of K are sufficiently certain [p.306]

· No SP in employment, personal service Ks

· UCC 2-716 SP can be given where goods are unique or in other proper circumstances
· SP may include terms and conditions as to payment, dam. or other relief the court deems just
· Buyer has right to replevin if he’s unable to cover after reasonable effort or if such effort will be fruitless [p. 101]
· SP in UCC is very rare
Reliance – Actions of expenses done in reliance of promise of K (actual and opportunity costs)

· §349 Injured party has right to reliance dam., including expenditures made in preparation for performance or in performance, less any loss breaching party can prove with reasonable certainty injured party would have suffered if K was performed [p. 301]

· If lost profits can be proved with certainty, you can get reliance on those (Security Stove p.341)

· Stout v. Bacardi
·  Its also good to go for this when you would have lost $ on K

· These are available even when you don’t have a K

· Foreseeability come into play here {comment §351]

· Public Policy can be a reason to give reliance dam. (Sullivan p.198)
Restitution

· Unjust enrichment is an important element

· §370 Party is entitled to restitution to the extent he has conferred a benefit on the other party by way of part performance/reliance [p.308]

· §371 For restitution, dam. can be measured by

· Reasonable value to other party of what he receives in terms of what it would cost him to get its elsewhere

· The extent to which the other party’s property has been increased in value or his interests advanced [p.308]

· §373 Injured party is entitled to restitution for any benefit he’s incurred on other party in part performance or reliance

· Exception = if injured party has fully performed under K and no performance remains due by other party other than payment [p. 309]

· §374 If injured party refuses to perform his remaining duties b/c of other party’s breach, breaching party is entitled to restitution by any benefit he’s conferred in part performance or reliance in excess of the loss he’s caused by breach 

· If a party’s performance is to be retained in breach, that party isn’t entitled to restitution if value of performance as liquid. dam. is reasonable in light of anticipated or actual loss and difficulties of proof of loss [p.309]

· These are available even when you don’t have a K

· Even a breaching party can get them if they unjustly enriched other party

· Kutzin v. Pirnie (text p. 355)

· Differs from reliance b/c it’s based on what other party has gained rather than what you’ve lost

Canceling K

· A material breach of K allows nonbreaching party to cancel K

· Osteen v. Johnson p.348
Interest in Damages -- §354 [p.303]

Incidental and Consequential Damages – UCC 2-715

· Incidental = expenses reasonably incurred as result of delay or breach

· Consequential Dam = lost profits that can’t reasonably be prevented by cover and injury to person or property from breach; MUST BE FORESEEABLE [p.100]

· UCC 2-719 Consequential dam. may be limited/excluded unless its unconscionable [p.104]

Punitive Damages

· § 355 punitive dam. are only available if the breach is also a tort, causes bodily injury (p. 304)

Emotional Distress

· §353 NO recovery for emotional distress unless breach also causes bodily harm [p.303]

· Exception = if K is of particularly personal nature (ex. A woman donating eggs)

Quantum Meriut

· QM = an action for recovery of market value (NOT K price) of value of work, labor, services

· This is good if you were going to lose $ on K

· The plaintiff is entitled to dam. based on any benefit conferred on breaching party, p has spent money

· Even breaching party can get them

· These are close to restitution dam.

· U.S. v. Algernon Blair, Bastian v. Gafford
