COMMERCE
I) Constitutional Basis

A) Commerce Clause (Article I, Section 8, Clause 3) – To regulate Commerce with foreign Nations, and among the several States, and with Indian Tribes.
B) Necessary and Proper Clause (Article I, Section 8, Clause 18) – To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.
C) 10th Amendment – The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.

1. Limits the Commerce Power

2. States may regulate intrastate commerce so long as it does not affect interstate commerce.
3. 10th Amendment – “The amendment states but a truism that all is retained which has not been surrendered.”  U.S. v. Darby.

(a) The Commerce Power was surrendered to the Federal Gov’t so the 10th Amendment has no bearing on the Commerce Power.

II) Purposes

A) Promote national market

B) Keep rules consistent among states

C) Curb balkanization (divide into smaller components, often hostile) of the economy


III) Considerations

A) For State’s Rights

1. State and local gov’t can deal w/ problems that vary greatly geographically best.

(a) Allow state and local citizens to “vote with their feet”

2. States may serve as “laboratories” to try out new legislation w/out risk to the rest of the country

3. States are more responsive and accessible to their citizens, giving gov’t more legitimacy and citizens in turn greater influence over public policy resulting in greater attachment to gov’t

B) For Federalizing

1. Suppose local variation is undesirable or ineffective

2. National regulation is preferred when state actions might result in greater externalities (pollution etc)

3. National distribution of certain public goods ensures that not one state gets everything (military)

4. National gov’t might be able to ensure against catastrophes that are geographically random

5. National gov’t can ameliorate destructive competition (balkanization)

6. Overcome oppressive effects of tyranny of local majorities

IV) ANALYSIS
A) Is it within one of the 3 categories Congress may regulate?
1. The use of channels of interstate commerce

(a) Highways, waterways, air traffic and internet

2. The instrumentalities of interstate commerce, or persons or things in interstate commerce, even though the threat may come only from intrastate activities

(a) People, machines, trucks, actual articles (food, guns)
3. Those activities having a substantial relation to interstate commerce

(a) Necessary and Proper Clause + Commerce Clause creates this test

(b) It’s this category that allows Congress to get at production of goods
(c) This category is where the courts keep fluctuating

B) The bulk of analysis is in the third category

1. United States v. Lopez (school gun control)
(a) Two Interpretations
(i) Two Independent Prongs

· The activity must be economic activity; AND
· The activity must substantially affect interstate commerce.

(ii) Two Dependent Prongs

· If the economic activity prong is not satisfied, a court will be much less deferential to Congress and it will be harder but not necessarily impossible to convince a court that the activity substantially affects interstate commerce.

(b) Economic Activity

(i) To be considered economic activity, one of the following must be met:

· The activity must itself be economic in nature; OR

· Regulation of the activity must be an “essential to a larger regulation of economic activity.”

(ii) The economic activity can’t be so attenuated that one “would have to pile inference upon inference in a manner that would bid fair to convert congressional authority under the Commerce Clause to a general police power of the sort retained by the states.”

(iii) DON’T FORGET AGGREGATION – Wickard v Filburn (wheat)

(c) Jurisdictional Element (jurisdictional nexus or hook)
(i) NOT REQUIRED, but beneficial.

(ii) A jurisdictional element would limit the measure’s reach to activities having an explicit connection to interstate commerce.

· Example, the gun control statute in Lopez would have been more likely to be successful if it included, “only applicable to guns bought out of state and brought into state.”

(d) Rational Basis
(i) NOT REQUIRED TO BE EXPLICIT, but Congress must have a rational basis.

· “could have thought”, “might have thought”

C) HISTORICAL
1. Commerce Clause Grab Bag

(a) Gibbons v. Ogden 1824 (regulated ships off coast of NY)
(i) Established reach of the Commerce Power

(b) Shreveport Rate 1914 (TX RR charged different rates)
(i) Substantial Economic Effects Test – if the intrastate activities substantially effect, either physically or economically, interstate commerce then it can be regulated by Congress.

(c) Swift & Co. v. U.S. 1905 (regulation of cattle stockyards)

(i) Stream of Commerce Test – some local activities were controllable because they could themselves be viewed as “in” commerce or as an integral part of the “current of commerce”

(d) To Lottery Case – Champion v. Ames 1903 (regulated lottery tickets)

(i) Protection of public morality

(ii) “Lottery tickets are subjects of traffic and therefore are subjects of commerce” and that the prohibition of commerce lay within the regulatory power of Congress

(iii) If the state’s can guard the morals of its own people, then Congress can guard the morals of the people of the U.S.

(e) Hipolite Egg v. U.S. 1911 (regulation of eggs with “deleterious” ingredient)

(i) Regulation of harmful products

(ii) May seize items already delivered (out of commerce, but previously were in)
(f) Hoke v. U.S. 1913 (prohibited interstate transportation of women for immoral purposes)j

(i) Regulation of immoral activity

(g) Hammer v. Dagenhart 1918 (regulation of child labor)

(i) Production is a matter of local regulation; otherwise, all manufacture would be intended for interstate shipment would be brought under federal control to the exclusion of the states.

(ii) Congress does not have the power to prevent unfair competition.

2. New Deal Grab Bag

(a) Railroad Retirement Board v. Alton Railroad Co. 1935 (regulated retirement age, pensions)

(i) Social welfare regulation for workers not regulation of interstate commerce

(b) Schecter Poultry Corp v. U.S. 1935 (regulated hours and wages of poultry workers)

(i) Intrastate activities not “in” interstate commerce and not “directly affecting” interstate commerce were beyond Congress’ reach

(c) Carter v. Carter Coal Co. 1936 (regulated hours and wages of coal miners)j

(i) “The effect of the labor provisions of the Act primarily falls upon production and not upon commerce.  Production is a purely local activity.”

3. The Decline of Commerce Clause Limits

(a) Wickard v. Filburn 1942 (regulation of wheat cultivation for personal use)

(i) Aggregate Principle – taken together with that of many others similarly situated, is far from trivial

(ii) “Substantial economic effect on interstate commerce” required.  No longer matters if it’s a direct or indirect effect.
(b) Hodel v. Virginia Surface Mining 1981 (regulation of strip mining)

(i) Rational Finding – deference to legislature’s findings.  When Congress has determined that an activity affects interstate commerce, the courts need inquire only whether the finding was rational.
(c) Heart of Atlanta Motel v. U.S. 1964 (advanced civil rights – had to let black people stay)
(i) The determinative test is simply whether the activity sought to be regulated is “commerce which concerns more states than one” and has a real and substantial relation to the national interest.
(d) Katzenbach v. McClung 1964 (advanced civil rights – Ollie’s BBQ had to serve blacks)
(i) Discrimination in restaurants had a direct and highly restrictive effect upon interstate travel by Negroes.
(e) U.S. v. Morrison – gender motivated crime legislation
(i) Not an economic activity
(ii) Congress has no authority to regulate non-economic, criminal conduct based solely on the conduct’s aggregate effect on interstate commerce.
(iii) Dissents
· Souter: Congress gathered considerable rational basis documentation and the conduct has a substantial affect on interstate commerce.  The court has revived the distinction b/w commercial and non-commercial conduct.
· Breyer: The distinction b/w economic and non-economic is not easy to apply.  Might create fine distinctions that achieve random results.
(f) Gonzalez v. Raich (regulation of marijuana in CA – Controlled Substance Act)
(i) Reaffirmed Wickard
· Economic Activity
· Taken in aggregate has a 
· Substantial affect on interstate commerce
(ii) It does not matter that it is produced and consumed locally (like Wickard)
(iii) “While we consider congressional findings in our analysis when they are available, the absence of particularized findings does not call into question Congress’ authority to legislate.
(iv) Concurrences
· Can touch marijuana under Necessary and Proper Clause.  Where necessary to make a regulation of interstate commerce effective, Congress may regulate even those activities that do not themselves substantially affect interstate commerce.
(v) Dissents
· Lets states be laboratories.  The court is too deferential to Congress.  In Wickard a 6-ton amount was allowed, in this case we’re regulating home cooks’ herb gardens.  Congress has made no showing of fact that possession and use of homegrown marijuana purposes has a substantial effect on interstate commerce.
· Now Congress can regulate garage sales and displaces state regulation where it traditionally dominates.
(g) Garcia v. S.A. Metropolitan Transit Authority (minimum wage and overtime requirements)
(i) Congress can get to a city’s local minimum wage and overtime requirements.
COMMANDEERING

I) Constitutional Basis

A) 10th Amendment – “The powers not delegated to the U.S. by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”


II) ANALYSIS
A) Two approaches

1. Whether an Act of Congress is authorized by one of the powers delegated to Congress in Art. I of the Constitution

2. Whether an Act of Congress invades the province of state sovereignty reserved by the 10th Amend.


B) New York v US – disposal of radioactive waste

1. The Constitution does not confer upon Congress the ability simply to compel the States to take some action.

(a) Congress may not simply “commandeer the legislative processes of the States by directly compelling them to enact and enforce a federal regulatory program.

(b) The Commerce Clause allows Congress to regulate interstate commerce directly; it does not authorize Congress to regulate state governments’ regulation of interstate commerce.

(c) Allowing Congress to compel states diminishes the accountability of state and federal officials by passing off federal actions as state actions.

(d) Even if the states consented to such actions; it would still be unconstitutional


C) Printz v US – Brady Handgun Violence Protection Act – forced state officials to do background checks

1. Congress cannot conscript State’s officers directly.

2. Congress may regulate individuals, but not states.  The power of federal government would be augmented immeasurably if it could impress into its service state police officers.

STATE SOVEREIGN IMMUNITY
I) Constitutional Basis

A) Article 3, Section 2, Clause 1 – Judicial Power of the U.S.

1. Of the 9 enumerated; 7 would allow a suit to be brought against a state

(a) A suit “arising under” the Constitution or laws of the U.S.;

(b) A suit brought by an ambassador, public minister, or consul;

(c) A suit to which the U.S. is a party;

(d) A suit b/w two or more states;

(e) A suit filed by a citizen of another state;

(f) A suit brought by a foreign state, its citizens, or subjects; OR

(g) A suit brought in admiralty or maritime.


B) 11th Amendment – The judicial power of the U.S. shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the U.S. by citizens of another state, or by citizens or subjects of any foreign state.


C) ANALYSIS
1. Is it a valid exercise of Section 5 of the 14th Amendment?
(a) Must be to redress historical unconstitutional behavior (Boerne v. Flores)
(i) Florida Prepaid v. College Savings Bank – no pattern of unconstitutional behavior

2. Is it congruent and proportional?
(a) There must be a similar likeness and a balanced parallel between the injury to be prevented or remedied and the means adopted. (Boerne v. Flores)
(i) Kimel v. Florida Board of Regents – burden placed on state and local governments are disproportionate to any unconstitutional behavior that might exist.  Also, age discrimination is permissible so long as it is rational; thus disallowing it is exceeds Congress’ power.
(ii) University of AL v. Garret – The ADA prohibits much more than would fail a rational basis test (disability discrimination = rational basis), and its requirement for reasonable accommodation of disabilities is significantly greater than the Constitution requires; thus, not proportional or congruent.

3. Did Congress explicitly state its intention to abrogate state sovereign immunity?  (Seminole Tribe v. Florida)


D) Historical Development

1. Chisholm v. Georgia 1793 (two citizens of SC sued GA)

(a) Citizens of SC may sue GA.


2. 5 years later, the 11th Amendment overruled this case!

(a) Therefore, states could no longer be sued under common law in federal courts, but they could be sued under the “arising under” category.


3. Hans v. Louisiana (relied on in FL Seminole Tribe)

(a) State simply may not be sued in federal court without its consent, even if arising under!


4. Seminole Tribe of Florida v. Florida 1996 (Indian tribe sued over gambling rights)

(a) Notwithstanding Congress’ clear attempt to abrogate the States’ sovereign immunity Congress cannot grant jurisdiction over a state that does not consent to be sued.

(b) Congress may not abrogate states’ immunity under the Commerce Clause

(c) Congress may only abrogate states’ immunity under the 14th Amendment Section 5 – these are “Section 5 suits”!

(i) But why under the 14th and not the Commerce Clause?

· The 14th was passed well after the 11th
· It operated to alter the preexisting state-federal balance

(d) Souter Dissent: “two 11th Amendments, the one ratified in 1798, the other invented by the Court a century later in Hans v. Louisiana….”


5. Alden v. Maine 1999 (officers sued state claiming it was in violation of Fair Labor Standards Act)

(a) States’ sovereign immunity extends to suits brought against a state in its own courts.

(b) Allowing such suits threatens the financial integrity of the States.

(c) The constitutional privilege of a State to assert its sovereign immunity in its own courts does not confer upon the State a concomitant right to disregard the Constitution or valid federal law.

(i) Federal laws may be enforced by:

· Suits against the States by the federal gov’t

· Private individuals may sue state officers for injunctive or declaratory relief

(d) STRUCTURAL ARGUMENT TO REACH THIS CONCLUSION

(i) Even though the 11th Amendment speaks only of states immunity from suit in federal court, the “original constitutional design” which it acted “to restore” embraced the fundamental structural principle that unconsenting states are shielded from private suits in their own courts and in federal courts.

(ii) The Structural Principle is that a sovereign entity can NEVER be sued without its consent; therefore, even though the 11th Amendment did NOT explicitly say this, it is implicit because the state is sovereign from the federal government.  The federal government cannot make a sovereign state consent to a suit just as it cannot force a foreign state to consent to suit.


6. City of Boerne v. Flores 1997 (city ordinance disallowed church expansion)

(a) Congress may not direct the Supreme Court how to interpret the Constitution

(b) Congress may not pass legislation pursuant to Section 5 of the 14th Amendment that does not respond to unconstitutional behavior.

(i) Preventive rules may sometimes be appropriate remedial measures, but where there is not history of religious bigotry Congress may not address it.
(c) Congruent and Proportional Test: There must be a similar likeness and a balanced parallel between the injury to be prevented or remedied and the means adopted.
(d) Applying Boerne
(i) FL Prepaid Postsecondary Education Expense Board v. College Savings Bank – Congress identified no patter n of patent infringement by the States, let alone a patter of constitutional violations.
(ii) U.S. v. Morrison – remedy was not congruent or proportional.  It simply punished the offender, but did not address the state officers who were perpetuating gender discrimination.
(iii) Kimel v. Florida Board of Regents (age discrimination) – Congress had no evidence that states were discriminating by age
(iv) Board of Trustees of the University of AL v. Garret – Congress had no evidence that states were discriminating based on disabilities (ADA Title I).
(v) Tennessee v. Lane – was a history of discrimination against disability access, thus abrogation was valid (ADA Title II).
(vi) Nevada Dept. of Human Resources v. Hibbs – Congress had evidence of gender discrimination in the workplace thus abrogation was valid.


E) EXCEPTIONS
1. Suits brought by the U.S.;

2. Suits brought by another state;

3. Suits in which the Supreme Court is reviewing the decision of a state court;

4. Suits filed against state officials under the “stripping doctrine”;


(a) Ex Parte Young 1908

(i) A federal court can issue an injunction against state officials who sought to enforce an unconstitutional state law, on the ground that the defendant was not really the state but rather the official.

(ii) RELIES ON SUPREMACY CLAUSE (Article 6, Clause 2) – which prohibits a state from violating the Constitution or the laws of the U.S.

(iii) The theory is that once a state officer violates the Constitution; he is no longer acting as the state.  This is a legal fiction because if we strictly adhered to this standard, then only state officials could be held accountable for 14th Amendment, Section 5 suits!


(b) Edelman v. Jordan 1974

(i) The 11th Amendment permits lawsuits for prospective injunctive relief against state officer arising under federal law, but not lawsuits for retrospective relief via a judgment for damages arising under federal law because the damages would have to be paid by the state.

(ii) Note the stripping doctrine ONLY applies to arising under claims, NOT claims where a state official is violating state law.

(iii) But the fact that the state will have to spend money to conform with the injunction does NOT disallow the suit.  “Such an ancillary effect on the state treasury is permissible and often an inevitable consequence of the principle…”


5. Suits brought against a political subdivision of a state; AND

(a) If given a cause of action, one can sue cities and counties, AND receive money damages!


6. Suits as to which Congress has abrogated states’ 11th Amendment immunity.


(a) Two Requirements

(i) Congress must make its intention to abrogate state immunity “unmistakably clear in the language of the statute.”

· MUST be in the text; legislative history is NOT enough (Dellmuth v. Muth).

(ii) Can only abrogate pursuant to the 14th Amendment (Fitzpatrick v. Bitzer, Seminole Tribe of Florida).

· Cannot abrogate states’ immunity under one of Congress’ Article I powers, such as the Commerce Clause (Fitzpatrick v. Bitzer, Seminole Tribe of Florida).


(b) Fitzpatrick v. Bitzer 1976 (gender discrimination) – Congress can abrogate the state’s 11th Amendment immunity and allow states to be sued directly under the 14th Amendment, an amendment adopted after the 11th.  Congress may abrogate the States’ constitutionally secured immunity from suit in federal court only by making its intention unmistakably clear in the language of the statute.

(c) Federal Maritime Commission – the Court extended the reach of state sovereign immunity from judicial proceedings to adjudications within federal administrative agencies.


(d) Nevada Dept. of Human Resources – Family Medical Leave Act – allowed a federally created cause of action to proceed against a state gov’t, reasoning that Congress had permissibly abrogated state sovereign immunity by acting within the scope of its civil rights enforcement power under the 14th Amendment.


(e) Lane – Suits under the 14th Amendment for money damages are allowed (ADA).


F) Valid Alternatives to get Around States’ Immunity

1. Congress may regulate the private companies disposal of radioactive waste

2. Congress may pass a law under the Supremacy Clause that has nationwide effect

3. Congress may encourage a state by attaching conditions to federal funds

4. Federal agencies may enforce federal statutes at federal expense

APPOINTMENTS
I) Constitutional Basis

A) The Appointments Clause (Article II, Section 2, Clause 2)

1. Principal Officers must be appointed by the President “with the Advice and Consent of the Senate…”

2. Inferior Officers must be appointed by one of the following four ways:

(a) The same manner as Principal Officers

(b) Congress may elect to “vest the Appointment of such inferior Officers, as they think proper,”

(i) “in the President alone,”

(ii) “in the Courts of Law, or”

(iii) “in the Heads of Departments.”



II) ANALYSIS
A) How is the officer classified?

1. The analysis hinges on if considered Principal or Inferior Officer.

(a) Three factors:

(i) Nature and extent of the official’s duties, and whether they include policymaking functions;

(ii) Amount of independence and source of supervision, e.g., whether the official answers directly to the President, to a principal officer, or to someone lower in the government hierarchy;

(iii) Position’s tenure in terms of whether it is continuing, temporary, or intermittent, and the circumstances under which the official may be removed.

2. In Morrison v. Olson, the independent counsel was held to be an inferior officer.

REMOVALS

I) Constitutional Basis

A) No text address removal except for Impeachment
B) Therefore, based on structural or functional arguments.

1. Examples:

(a) If Congress establishes an independent investigative counsel to investigate the President, it would not make sense to allow the President to simply remove the independent investigative counsel for no reason.

(b) If an Executive Agency is responsible for adjudicating certain claims, it makes no sense to let the President remove them at will.  Effectively he would be able to ensure only certain laws are enforced.

C) Unitary Executive Theory – All executive power is vested in the President; therefore, only he can remove officials.  Scalia Dissent, Morrison v. Olson.
D) Basic Rule: The President has the power to remove executive officials, but Congress may limit the removal power if it is an office where independence from the president is desirable.  Congress cannot, however, completely prohibit all removal, and it cannot give the removal power to itself (other than by exercising its impeachment power).


II) ANALYSIS
A) Is the executive officer performing only executive tasks?
1. Rule: Congress cannot reserve for itself a role in the removal of executive officers.  Myers v. U.S.
B) Is the officer performing executive tasks and quasi-legislative or quasi-judicial tasks?
1. Rule: Congress may limit removal to for-cause if position is quasi-legislative or quasi-judicial.  Humphrey’s Executor v. U.S.
C) Is Congress exercising 100% control over the removal?

1. Rule: Congress cannot give itself the power to remove executive officials.  Bowsher v. Synar.
D) Does the role need to be somewhat independent of the president? 

1. Rule: Congress may maintain a role (for-cause) for independent counsels.  Morrison v. Olson.

DUE PROCESS
I) Constitutional Basis
A) Due Process Clauses

1. 5th Amendment – “No person … shall … be deprived of life, liberty, or property, without due process of law.”

2. 14th Amendment – “Nor shall any State deprive any person of life, liberty, or property, without due process of law.”

B) 9th Amendment – “The enumeration in the Constitution of certain rights, shall not be construed to disparage others retained by the people.”  (Justice Goldberg relied on this in Griswold v. Connecticut.)


C) Examples

1. Family Autonomy

2. Procreation

3. Sexual Activity

4. Sexual Orientation

5. Medical Care Decision Making

6. Travel (Saenz v. Roe – residency requirements for welfare benefits violate right to travel)

7. Voting

8. Access to Courts

9. Freedom of Speech

10. Religious Freedom

II) How Does Due Process Differ From Equal Protection?
A) If under due process, the constitutional issue is whether the government’s interference is justified by a sufficient purpose.

B) If under equal protection, the constitutional issue is whether the government’s discrimination as to who can exercise the right is justified by a sufficient purpose.

C) Example: If a law denies the right to everyone, then due process would be the best grounds for analysis; but if a law denies a right to some, while allowing it to others, the discrimination can be challenged as offending equal protection or the violation of the right can be objected to under due process.

III) ANALYSIS
A) If economic liberty then use this analysis:
1. Nebbia v. NY – minimum and maximum retail prices for milk

(a) APPLY RATIONAL BASIS REVIEW

2. U.S. v. Carolene Products - upheld federal law banning interstate shipments of adulterated milk
(a) APPLY RATIONAL BASIS REVIEW
3. Williamson v. Lee Optical
(a) States may exact needless, wasteful requirements but this is for the legislature to balance the advantages and disadvantages, not the court; THUS RATIONAL REVIEW
4. BMW v. Gore

(a) Limit on punitive damages is partly a matter of procedural due process—i.e. fair notice to the defendant of potential legal liability
B) OTHERWISE: Is there a fundamental right?
1. Carolene Products Footnote 4 – The judiciary will defer to the legislature unless there is a discrimination against a “discrete and insular” minority or infringement of a fundamental right.


2. Judicial Interpretations

(a) Originalists – fundamental rights are limited to those liberties explicitly stated in the text or clearly intended by the framers.  The Court acts impermissibly and usurps the democratic process if it finds other rights to be fundamental.

(b) Nonoriginalists – it is permissible for the Court to protect fundamental rights that are not enumerated in the Constitution or intended by its drafters.


3. Sources Used to Determine if Right is Fundamental

(a) “Deeply rooted in the Nation’s history and tradition.”  (Moore v. City of East Cleveland – Moore lived with her son and two cousins in violation of a city ordinance.)

(b) Natural Law Principles

(c) Those supported by a deeply embedded moral consensus that exists in society.

(d) Penumbras and emanations from Bill of Rights guarantees (Justice Douglas – Griswold v. Connecticut)

(i) Zones of privacy

· Implied right to associate – 1st amendment

· Right to property / privacy – 3rd amendment

· Search and seizure; privacy of home – 4th amendment

· Self incrimination – 5th amendment

· Non-enumerated rights; natural law – 9th amendment


C) Is the Constitutional right infringed?
1. Certainly

(a) Prohibited

2. Maybe

(a) “The directness and substantiality of the interference.”  (Zablocki v. Redhail – denied marriage license because not paying child support.)

(b) Planned Parenthood v. Casey – 24 hour waiting period is constitutional; spousal notification requirements are unconstitutional.

D) Is there sufficient justification for the government’s infringement of a right?
1. Government’s purpose typically must be “compelling.”

E) Is the means sufficiently related to the purpose?
1. Government must show that the law is necessary to achieve the objective.

(a) LESS RESTRICTIVE MEANS ANALYSIS



IV) Fundamental Rights

A) Family Autonomy
1. Right to Marry
(a) Loving v. Virginia – law prohibited white people from marrying non-whites. 

(i) Marriage is one of the “basic civil rights of man.”

(b) Zablocki v. Redhail – refused marriage license if no child support.

(i) If the “right to procreate means anything at all, it must imply some right to enter the only relationship in which the State of Wisconsin allows sexual relations legally to take place.”

(c) Turner v. Safley – law prohibited prisoners from marrying

(i) Marriage important because:

· Expresses “emotional support and public commitment”

· “May be an exercise of religious faith”

· Most inmates will be released at some point so that there is “the expectation that [the marriages] ultimately will be fully consummated”

· Marital status is often a precondition to the receipt of government benefits


2. Right to Keep the Family Together
(a) Moore v. City of Cleveland – zoning prohibited living with extended family

(i) Not just for parents and children, but for extended family as well.

(ii) Justice Powell: Child-rearing decisions “long have been shared with grandparents or other relatives who occupy the same household.”

(b) Belle Terre v. Boras – zoning ordinance restricted unrelated households

(i) No protection for unrelated households.


3. Right to Control the Upbringing of One’s Child
(a) Meyer v. Nebraska – teacher taught German to students

(i) Liberty includes right to marry, raise children, and acquire useful knowledge

(b) Pierce v. Society of Sisters – law required children to attend public schools

(i) Parents free to direct their child’s education to private schools.

(c) Troxel v. Granville – grandparents sought visitation rights of grandchild

(i) Plurality opinion (O’Connor) – application of WA law infringed on the interest of parents in the care, custody, and control of their children.

(ii) Scalia Dissent – disputed the existence of fundamental rights under the due process clause.


B) Reproductive Autonomy
1. The Right to Procreate
(a) Not fundamental

(i) Buck v. Bell – sterilization of mental defects

· Justice Holmes: Upheld sterilization – “3 generations of imbeciles are enough.”

(b) Fundamental

(i) Skinner v. Oklahoma – habitual criminal sterilization act

· Justice Douglas: “We are dealing here with legislation which involves one of the basic civil rights of man.”


2. The Right to Purchase and Use Contraceptives
(a) Griswold v. Connecticut – Conn. statute made contraceptives illegal

(i) Douglas Majority

· Right to Privacy is a fundamental right

· Expressly rejected that the right was protected under “liberty.”  Relied on penumbras of Bill of Rights

(ii) Concurrences

· Goldberg – argued that the right to privacy is within the 9th amendment

· Harlan – the due process clause of the 14th amendment independently requires rejection of the statute

· White – application of the law to married couples deprives them of “liberty” without due process of law

(iii) Dissents

· Black – Constitutional amendments, not judge-made alterations, are the correct means of modernizing the Constitution.

· Stewart – no general right of privacy in the Constitution.

(b) Eisenstadt v. Baird

(i) Right to privacy extended to single individuals

(ii) Right to control reproduction as a fundamental right

(c) Carey v. Population Services International – law prohibited sale of contraceptives to minors

(i) Limiting distribution of contraceptives to licensed pharmacists unduly restricted access to birth control and infringed on the right to control procreation

(ii) Also deprived minors of the right of access to contraceptives


3. The Right to Abortion
(a) Roe v. Wade

(i) Right of privacy found in the 14th Amendment (District Court found it in the 9th Amendment)

(ii) The Right of Privacy generally relates to marriage, procreation, and contraception, and includes the abortion decision, but has limits based on the state’s compelling interests.

(iii) A fetus is not a “person” in the constitutional sense.

(iv) The state’s interest in the health of the mother becomes compelling at approximately the end of the first trimester, prior to which mortality in abortion is less than mortality in normal childbirth.  Only from this point forward may the state regulate the abortion procedure as needed to preserve and protect maternal health.

(v) Trimester Framework

· 1st – judgment left to pregnant woman’s physician

· 2nd – the state may promote its interest in HSW by regulating the abortion procedure in ways that are reasonably related to maternal health

· 3rd – the state in promoting its interest in the potentiality of human life may, if it chooses, regulate and even proscribe, abortion except where it is necessary, in appropriate medical judgment, for the preservation of the life or health of the mother

(vi) Dissents

· White: There is nothing in the language or history of the Constitution to support the Court’s judgment.  The court ought not impose its order or priorities upon the people and legislatures of the states.  The issue ought to be left with the people and their political processes.

· Rehnquist: An abortion is not “private” in the ordinary use of the word.  The traditional test is whether the law has a rational relation to a valid state objective, but this test could not justify the Court’s outcome.  Instead, the court adopts the “compelling state interest test”, which is more appropriate to a legislative judgment than to a judicial one.

(b) Doe v Bolton – sister GA case

(i) State made no showing that alternative facilities to hospitals were incapable.  The requirement did not reasonably relate to a valid state objective.

(ii) Not necessary for all legal abortions to be certified by a hospital abortion committee.

(iii) Separate confirmation by two doctors is unnecessary, no reason that a licensed attending physician is not adequate.

(c) Extras

(i) Roe roots right to privacy in the 14th Amendment so Justice Douglas’s technique of resorting to penumbras drops out.

(ii) Justice Blackmun finds the right to privacy “broad enough to encompass a woman’s decision whether or not to terminate her pregnancy.”

(d) Spousal Consent

(i) Planned Parenthood of Central Missouri v Danforth

· The state cannot delegate authority even to the spouse to prevent abortion during the first trimester since the woman is the more directly and immediately affected by the pregnancy

(e) Parental Consent

(i) Bellotti v Baird

· States can involve a parent in a minor’s abortion only if it also provided an alternative judicial bypass process so that the parental involvement would not amount to an absolute, and possibly arbitrary veto.

(ii) H.L. v Matheson

· Parental notice was sustained as constitutional.

(iii) Hodgson v Minnesota

· Struck down requirement that both parents of any minor be notified 48 hours before an abortion was performed on a minor, but found such a notification requirement permissible provided that a proper judicial procedure was available.

(f) Regulating Medical Practices

(i) Akron v Akron Center for Reproductive Health

· Court invalidated a requirement that abortions performed after the first trimester had to be performed in a hospital rather than outpatient facilities.  The court struck down the provision as a significant obstacle in the path of women seeking an abortion.

· Also held that giving information to woman seeking abortion was unconstitutional because it was not designed to inform her, but rather to persuade her to withhold altogether.  Moreover, the mandated material intruded upon the discretion of the pregnant woman’s physician.

· Also struck down provision requiring the woman to wait for a 24 hour period because it required two separate trips.

(g) Government Refusal to Fund Abortion

(i) Maher v Roe

· Sustained regulation denying Medicaid for nontherapeutic, medically unnecessary abortions.

· Strict scrutiny of law was not warranted because it did not interfere with right to have an abortion.  Instead it only limited governmental funding.

· There is a basic difference b/w direct state interference with a protected activity and state encouragement of an alternative activity.

· Dissent – indigent women were unconstitutional impinged upon

(ii) Harris v McRae

· Court upheld statute that withheld federal funding for most medically necessary abortions

· It simply does not follow that a woman’s freedom of choice carries with it a constitutional entitlement to the financial resources.

· Although government may not place obstacles in her way, it need not remove those obstacles that exist on their own (lack of funds etc).

· Dissent – gov’t unequal distribution of funds was discriminatory and discouraged the exercise of fundamental rights.  The discouragement is as effective as the outright denial of the fundamental right.

(iii) Rust v Sullivan

· Court upheld restriction on receiving abortion counseling as a method of family planning.

· Again, right to abortion does not create affirmative right to government funding.

· Dissent – gov’t has created significant obstacles to right of getting abortion

(h) Judicial Questioning of Roe

(i) Akron v Akron Center for Reproductive Health

· O’Connor – The Roe Trimester framework is on a collision course with itself.  As the medical risks decrease the State may regulate further forward to actual childbirth.  As viability is improved, the point of viability is moved further back toward conception.

(ii) Thornburgh v American Coll. Of Obst. & Gyn.

· Roe was not intended to create abortions on demand

· The fact that many men and women disagree strengthen argument that it is not a fundamental liberty in the constitution.

(iii) Webster v Reproductive Health Services

· Held that a ban on state employees performing abortions was valid – again, no affirmative action for gov’t assistance in abortion.  Case may have been decided differently if there were no private agencies that performed abortions.


(i) Planned Parenthood v Casey

(i) 3 parts of Roe reaffirmed

· The woman’s right to have an abortion before viability without undue state interference

· The state’s power to restrict abortions after fetal viability, so long as there are exceptions to protect a woman’s life or health

· The state’s legitimate interests from the outset of the pregnancy in protecting the health of the woman and the life of the fetus that may become a child.

(ii) Roe should be upheld under the principle of stare Decisis because

· It has not proven unworkable,

· People have relied on the availability of abortion,

· Under Roe women have been better able to participate in the economic and social life of the country

· No evolution of legal principle has left Roe’s doctrinal findings weaker than they were in 1973, and

· There have been no changed circumstances or new factual understandings

(iii) Overruling Roe would undermine the legitimacy of the court

(iv) Roe’s trimester framework is rejected and replaced with the undue burden test to seeking an abortion before the fetus attains viability.

(v) Laws may not impose “undue burden” on right to abortion

(vi) States may not

· Prohibit abortion prior to viability

· Impose spousal notification

(vii) States may

· Require informed consent (medical info shared by doctor)

· Impose 24 hour waiting period

· Require parental consent with judicial bypass

(viii) Stevens – the 24 hour waiting period should not be upheld because it presupposes that the decision to get an abortion is wrong and needs to be considered.  Also, the states should be allowed to inform women of their choice, but not to persuade them to not get an abortion.

(ix) Rehnquist, Scalia, Thomas – Roe was wrongly decided and should be overturned.  Stare Decisis is not a reason to retain Roe; the Court’s legitimacy is enhanced by upholding the Constitution, not decisions not based on the Constitution.  The Court’s revised “undue burden” standard is an unjustified constitutional compromise that allows the court to closely scrutinize all types of abortion regulations despite the lack of any constitutional authority to do so.

(x) Scalia, Rehnquist, White, Thomas – the states may permit abortion-on-demand, but the Constitution does not require them to do so.  Roe should be overturned because it is a value judgment and not a constitutional issue.  The court should not be concerned with public perceptions of legitimacy, but should uphold the Constitution.

(j) Partial Birth Abortions

(i) Stenberg v Carhart

· States may ban partial birth abortions only if they provide an exception for the health of the mother.


C) Sexual Activity and Sexual Orientation
1. Bowers v. Hardwick – ban on homosexual sodomy

(a) Right to privacy does not include a right for consenting adults to engage in homosexual activity, even in the privacy of their own homes.

(b) The fact that an offense takes place in the home does not make it immune from criminal sanction.  Adultery, incest and other sexual crimes may be punishable regardless of where they’re committed.

2. Lawrence v. Texas (overrules Bowers) – ban on homosexual sodomy

(a) Individuals have the liberty to choose their sexual activity without being punished as criminals

(b) Dissents

(i) O’Connor – not unconstitutional because states don’t have the power; unconstitutional because it violates equal protection

(ii) Scalia – homosexual sodomy is not a fundamental right.


D) Constitutional Protection for Medical Care Decisions
1. Cruzan v. Director, Missouri Dept. of Health – parents discontinued tube feeding

(a) 3 Parts

(i) Competent adults have a constitutional right to refuse medical care

(ii) States may require clear and convincing evidence that a person wanted treatment terminated before it is cut off

· “The choice b/w life and death is a deeply personal decision of obvious and overwhelming finality.”

(iii) States may prevent family members from terminating treatment for another.

· Protect against bad family members saying she wants to die so they can collect insurance etc.

(b) Court did not indicate level of scrutiny.

(c) Concurrences

(i) O’Connor – the Constitution may require a state to give effect to the decisions of a surrogate decisionmaker, butt hat issue is not decided in this case.

(ii) Scalia – The States, not the Constitution or the Supreme Court, have the power to prevent suicide.

2. Washington v. Glucksberg – WA enacted statute banning physician-assisted suicide

(a) Physician-assisted suicide not a fundamental right

(i) “for over 700 years, the Anglo-American common-law tradition has punished or otherwise disapproved of both suicide and attempted suicide.”

(ii) “In almost every state – indeed, in almost every western democracy – it is a crime to assist suicide.”

(b) Concurrences

(i) O’Connor – the democratic process will strike the proper balance

(ii) Stevens – value to others of a person’s life is far too precious to allow the individual to claim a constitutional entitlement to complete autonomy in making a decision to end that life

3. Vacco v. Quill – NY law allowed refusal of treatment but banned assisted suicide

(a) No such right


E) Right to Travel
1. Right to travel:

(a) Right to enter and leave another state;

(b) Right to be treated as a welcome visitor (Art. IV, Sec. 2); and
(c) Right to elect to become permanent resident and to be treated like other citizens of the new state (14th Amendment’s Privileges and Immunities Clause).

2. Saenz v. Roe – CA law restricted welfare benefits based on residency

(a) The Court used the Privileges and Immunities Clause of the 14th Amendment as the basis for protecting the right to travel.

(b) The court noted that Congress approved durational residence requirements, but held that Congress cannot authorize the states to violate the 14th Amendment.
SEPERATION OF POWERS
I) Constitutional Provisions
A) Art. I – Congressional Powers

B) Art. II – Executive Powers
C) Art. III – Judicial Powers


II) Executive Encroachment on Legislative Powers
A) Youngstown Steel & Tube Co. v. Sawyer – “The Steel Seizure Case”
1. Black – Without a law granting the President the authority he was not empowered to do so.  The power of the President comes either from the Constitution or from Congress.
2. Jackson
(a) 3 Zones
(i) With authorization from Congress, the President’s power is at its maximum, because it includes all he possesses and all that Congress can delegate.
· If unconstitutional under this then the federal gov’t as a whole lacks the power.
(ii) Without authorization or denial from Congress, the President relies only upon his independent powers, but there is a zone of twilight, in which he and Congress may have concurrent authority, or where its distribution is uncertain.
(iii) Where his actions are incompatible with the will of Congress, the President relies only upon his constitutional powers less the powers of Congress.
· His claim of power under this will be highly scrutinized.

B) Dames & Moore v. Regan – Carter issued executive order disallowing claims against Iranian property
1. The President was granted the authority by Congress through IEEPA to seize property involving foreign countries or of national interest.
(a) Thus he was in the 1st zone.
2. Court implied that Congress granted this authority even though Congress did not specifically approve it.  Rational was that Congress cannot anticipate every possible situation and just because it’s not explicit does not mean that Congress disapproves.

III) Time of War
A) Congressional Powers
1. Art. I, Sec. 8 – Power to declare war
2. Art. I, Sec. 8, Clauses 11, 12 & 13 – Power to raise and support armies and navies
B) Executive Powers
1. Art. II, Sec. 2 – Authority to act as Commander in Chief of the armed forces.

C) War Power Resolution of 1973
1. President may introduce troops into hostilities after consulting Congress and pursuant only to:
(a) Declaration of war;
(b) Specific statutory authorization; OR
(c) National emergency created by attack upon the U.S., its territories or possessions, or its armed forces
2. AND, must submit within 48 hours to the Speaker of the House and to the President Pro Tempore (president of the Senate in absence of VP) a report; and that within 60 days after a report is submitted or is required to be submitted, the President shall terminate any use of the U.S. armed forces, unless the Congress:
(a) Has declared war or has enacted specific authorization for such use of U.S. armed forces;
(b) Has extended by law such 60 day period; OR
(c) Is physically unable to meet as a result of an armed attack upon the U.S.
3. OR Congress can order the President to remove the troops by resolution

D) Emergency Situations
1. Congressional Powers
(a) Art. I, Sec. 9, Clause 2 – The privilege of the Writ of Habeas Corpus shall not be suspended, unless when in cases of rebellion or invasion the public safety may require it.
(b) Art. I, Sec. 8, Clause 15 – The Congress shall have the power to provide for calling for the militia to execute the laws of the Union, suppress insurrections, and repel invasions.
(c) Art. I, Sec. 10, Clause 3 – No state shall, without the consent of Congress, lay any duty of tonnage, keep troops or ships of war in time of peace, enter into any agreement or compact with another state, or with a foreign power, or engage in war, unless actually invaded, or in such imminent danger as will not admit delay.
(d) Art. IV, Sec. 4 – The Congress shall protect each of the states against invasion; and on application of the Legislature, or the Executive (when Congress cannot be convened) against domestic violence.
2. Executive Powers
(a) Art. I, Sec. 2, Clause 1 – The President shall be Commander in Chief of the state militias when they are so called.

3. Ex Parte Milligan – citizen arrested during Civil War, tried and convicted in military tribunal
(a) “All other persons, citizens of states where are courts are open, if charged with crime, are guaranteed the inestimable privilege of trial by jury.”
(b) The President cannot suspend the writ, only Congress can.

4. Ex Parte Quirin – US citizens from Germany tried to attack US
(a) Unlawful enemy combatant, US citizen or not, may be tried by military tribunals

5. Rasul v. Bush – Afghan POWs in Guatanamo Bay
(a) Since US has complete jurisdiction and control over the military base, so do US courts
(b) Scalia Dissent – worldwide habeas corpus now

6. Hamdi v. Rumsfeld – Saudi-American US citizen from Louisiana captured in Afghanistan
(a) Plurality
(i) Writ available to every person detained in the U.S.
(ii) President may detain enemy combatants per AUMF
(iii) Detainee entitled to limited due process
(iv) Indefinite detention for the purpose of interrogation was not authorized by Congress, but certainly detention to some degree is an incident of war
(b) Scalia-Stevens Dissent
(i) Because he’s a U.S. citizen, prosecute him for Art. III treason or release him.  U.S. citizens cannot be detained without charge
(c) Thomas Dissent
(i) Unitary Executive has the authority
(d) Souter Dissent
(i) Detention not authorized by AUMF

E) Executive Privileges and Immunities
1. U.S. v. Nixon – president refused to hand over taped conversations
(a) Executive immunity does not give the President absolute, unqualified immunity from judicial process.
(b) Absent need to protect military, diplomatic, or sensitive national security secrets the President shall disclose the requested info, and if it requires a heightened level of security then the courts will provide it.
(c) This applies for criminal cases not civil cases.

2. Nixon v. Fitzgerald – Nixon sued by citizen for official acts
(a) President is absolutely immune from civil suits for official acts.

3. Clinton v. Jones – Clinton sued for unofficial conduct
(a) President is not immune from civil suits for unofficial acts.

4. Impeachment
(a) Art. II, Sec. 4 – The President or VP shall be removed from office on impeachment for, and conviction of, treason, bribery, or other high crimes and misdemeanors.
(b) What are impeachable offenses are left to Congress because it’s a political question.
(c) The roles of the House and Senate, beyond the basic rule that the House votes to impeach and the Senate holds a trial, are left to the discretion of the respective houses.  Even what the appropriate sanction is left to Congress.
BICAMERALISM & PRESENMENT
I) Constitutional Basis

A) Bicameralism (Art. I, Sec. 1, and Art. I, Sec. 7, Clause 2) – bills originate in the House, Senate approves and may add amendments.
B) Presentment (Art. I, Sec. 7, Clauses 2 & 3) – once approved by Congress the President must approve or return to the House with his objections.

II) INS v. Chadha – Congress retained one-house veto over INS policies

A) Congress may not employ the legislative veto device to oversee delegations of its constitutional authority to the executive branch.

B) One-house veto is legislative in character therefore it requires bicameralism and presentment

C) Powell Concurrence – no need to invalidate all legislative vetoes.  However, since this legislative veto affects the rights of Chadha (only the courts may do this) it is a violation of the Constitution.

D) White Dissent – legislative veto is a valid response to choosing b/w delegation and no delegation.


III) Clinton v. NY – line-item veto for President

A) Congress may not grant the President a line-item veto that allows the President to cancel legislation after it is duly enacted and signed.

B) Presidents must either approve bill entirely, or reject entirely.

1. The difference b/w a true constitutional veto was that it occurs before the bill becomes law; whereas under a line item veto the statutory cancellation occurs after the bill becomes law because it’s subject to Congress’ disapproval.

C) This is different than a delegated power, because under a delegation the executive branch exercises power based on criteria set forth by Congress, but under a line-item veto the President is acting based on his own political reasoning with no guiding principles from Congress.

D) Scalia Dissent – no difference b/w President’s discretion to spend and Presidential cancellation.
EQUAL PROTECTION

I. Constitutional Basis

A. 14th Amendment (States) – “No State … shall deny to any person the Equal Protection of the Laws.”

B. 5th Amendment (Federal Gov’t) – judicial construction. Equal protection is implicit in the due process clause. Discrimination may be so unjustifiable as to be violative of due process. Bollinger v. Sharpe
II. ANALYSIS

A. What is the Classification?

1. How is the government drawing a distinction among people?

B. Is the law Facially Discriminatory or Facially Neutral?

1. Facially Discriminatory

(a) Two ways

(i) Explicit – expressly prohibiting a certain group of people, based on a particular characteristic from doing something

(ii) Implicit – appears to discriminate against everyone, but in reality is made to categorize individuals or propagate racism

· Anderson v. Martin – ballots having to disclose race – induces racial prejudice at the polls

· Loving v. Virginia – cannot marry outside race – perpetuates white supremacy

· Hunter v. Erickson – any ordinance regulating real estate transactions “on the basis of race, color, religion, national origin or ancestry must first be approved by a majority” – disadvantages minorities

· Washington v. Seattle School District – law disallowed forcing students to attend a school other than the nearest or next nearest – used the racial nature to reduce integration


(b) AUTOMATICALLY TRIGGERS HEIGHTENED SCRUTINY


2. Facially Neutral – is not facially discriminatory

(a) The law must have one of the following:

(i) Discriminatory Impact – law creates significant discrepancies

(ii) Discriminatory Effect – administered / enforced in a discriminatory way

(b) Must also prove a discriminatory purpose (Washington v. Davis – police exams)

(i) Supporting Cases – Discriminatory impact and/or effect NOT enough!

· Mobile v. Bolden – at-large election of city council members – “Only if there is purposeful discrimination can there be a violation of the Equal Protection Clause.”

· McClesky v. Kemp – blacks executed at far greater percentage – “he must prove that the decisionmakers in his case acted with discriminatory purpose.”


(c) Proving Discriminatory Purpose

(i) The impact of the law may be so clearly discriminatory as to allow no other explanation than that it was adopted for impermissible purposes.

· i.e. a statistical pattern that can be explained only by a discriminatory purpose
· Yick Wo v. Hopkins – granting of permits for Laundromats, 200 Chinamen denied, only 1 non-Chinamen.

· Gomillion v. Lightfoot – redrawing of city’s boundaries to exclude blacks from the city election – all but 4 or 5 of the 400 blacks placed outside city, but no whites were

(ii) The history surrounding the government’s action.  Sequence of events/series of official actions taken for invidious purposes

· Village of Arlington Heights – refused to rezone to low and moderate income housing

· Griffin v. School Board of Prince Edward County – closed public schools in response to desegregation

(iii) Legislative/administrative history of a law

· It is highly relevant especially when there are contemporary statements by members of the law-making body through minutes, reports.


(iv) Only have to show a “single invidiously governmental act” – Batson v. Kentucky – struck all black jurors


(d) If discriminatory purpose proven, even without impact or effect, the burden shifts to the government to prove that the government would have taken the same action or enacted the same law without the discriminatory purpose.

(i) If the Court accepts the government’s justification, then it would apply rational basis review. 

(ii) If not, it applies the necessary review based on the type of classification.


(e) Discriminatory purpose is NOT enough by itself

(i) Palmer v. Thompson – city closed down pool – “no case in this Court has held that a legislative act may violate equal protection solely because of the motivations of the men who voted for it.”

(ii) It is not enough to say that the government took action with the knowledge that it would have discriminatory consequences but it must be proven that it was the intent of the government to discriminate and that was the reason or part of the reason for them taking action or enacting the law.

C. What is the Level of Scrutiny?

1. Rule: If the law or action is infringing on a fundamental right, then the appropriate level of scrutiny is STRICT SCRUTINY.
2. Factors that the Court has considered in determining the appropriate level of scrutiny:

(a) Is the classification an immutable characteristic?

(i) A characteristic that a person did not choose and cannot change.

(ii) People should not be discriminated against based on characteristics that have no relation to the ability of a person to participate or contribute to society.

(b) Is the group a discrete and insular minority (Carolene Products FN 4)?

(i) Can it protect itself through the political process?

(ii) Inability to trust that the political process will represent their interests.

(c) Has the group experienced a history of discrimination?

(i) This plays on whether the law/action is based on a government purpose or continuing prejudice.

D. Does the government meet the Level of Scrutiny?

1. Evaluate Ends

(a) Strict Scrutiny – compelling government purpose

(b) Intermediate Scrutiny – important government purpose

(c) Rational Basis – legitimate government purpose 

2. Evaluate the Relationship between the Ends and Means

(a) Look at the Degree of Underinclusiveness and Overinclusiveness
(i) Underinclusive – if the law does not apply to individuals who are similar to those to whom the law applies

(ii) Overinclusive – if law applies to those who need not be included in order for government to achieve its purpose

(b) Strict Scrutiny – least discriminatory means; necessary means 

(c) Intermediate Scrutiny – substantially related 

(d) Rational Basis – rationally related

III. RACE & NATIONAL ORIGIN

A. APPLY STRICT SCRUTINY

1. All racial classifications, whether disadvantaging or helping minorities, must meet strict scrutiny. Adarand Constructors, Inc. v. Pena, Richmond v. J.A. Croson Co.
2. Government action that curtails the civil rights of a single racial group are immediately suspect. Racial antagonism can never justify. Korematsu v. U.S.

3. Justifications

(a) Constitution/History - The purpose of the 14th amendment was to do away with all governmentally imposed discrimination based on race and that classification based on race is more likely to reflect racial prejudice rather than legitimate public concerns.

(b) Immutable Characteristic – Race and national origin are characteristics that are acquired at birth and cannot be changed.

(c) Discrete and Insular Minority – These groups are relatively powerless in the political process and therefore their interests may not be effectively represented. Carolene Products footnote 4

(d) Prejudice/Historical Discrimination – Laws based on race may be a result of continuing prejudice.

B. Facially Discriminatory

1. Laws/Actions that expressly impose burdens or disadvantages on people based on their race or national origin

(a) Korematsu v. U.S. – evacuation of Japanese-Americans; upheld

(i) serious risk of traitors but had no way of screening loyal v. disloyal

(ii) wartime – tremendous deference to the military

2. Laws/Actions that expressly burdened both whites and minorities

(a) McLaughlin v. Florida – prohibited habitual occupation of a room at night by unmarried interracial couples, invalidated

(i) Why can’t a neutral law be fit to punish premarital sexual relations

(b) Loving v. Virgina – criminalized a white person for marrying outside the Caucasian race, invalidated

(i) Restricting the freedom to marry solely because of race violates the central meaning of the Equal Protection Clause.

(c) Anderson v. Martin – required race of candidates be listed on ballot, invalidated

(i) It induces racial prejudice at the polls.

3. Laws/Actions that expressly requires the separation of the races.

(a) Jim Crow Laws – mandated segregation in public accommodations, transportation, schools and almost everything else

(b) Plessy v. Ferguson – railroad companies had separate coaches for whites and blacks, upheld

(i) Separate but equal

(c) Brown v. Board of Education – separate public schools for whites and blacks, invalidated

(i) Court looked at the effect of segregation itself on public education, not the disparities between white public schools and black public schools.

(ii) It stamps black children as inferior and impairs their educational opportunities.

4. AFFIRMATIVE ACTION - Laws/Actions benefiting minorities

(a) University of CA Regents v. Bakke (1978) – 16 slots of 100 set aside for minority students – court applied intermediate scrutiny
(b) Richmond v. J.A. Croson Company (1989) – 30% set aside of public work monies for minority-owned business – court applied strict scrutiny
(i) Court expressly held that strict scrutiny should be used in evaluating state and local affirmative action programs

(c) Metro Broadcasting, Inc. v. FCC (1990) – preference to minority-owned businesses for licensing – court applied intermediate scrutiny
(d) Adarand Constructors, Inc. v. Pena (1995) – federal incentives for hiring minority subcontractors – court applied strict scrutiny
(e) Grutter v. Bollinger – Michigan law school, individualized review but race as a plus factor, upheld


(f) Purposes sufficient to meet strict scrutiny

(i) Remedying past discrimination Bakke
· It is allowed if it is directed at entities that are proven to have engaged in illegal discrimination and limited to providing a remedy to those who are proven victims of that discrimination.

(ii) Enhancing Diversity Grutter
· Race is a powerful factor influencing a person’s experiences and perceptions, education of all is enhanced when there is a diverse student body and faculty.

· This purpose is frequently invoked by colleges and universities for their admissions and faculty hiring.


(g) Techniques

(i) Numerical set-asides – allowed to remedy past discrimination

(ii) Using race as one factor in decisions to help minorities

· Cannot insulate minorities from competition, but may use plus system

(iii) Drawing election districts to increase minority representation

· Must meet strict scrutiny if race was used – Shaw v. Reno
· To establish that race was used:

· “Bizarre” shape – Shaw v. Reno
· Predominant factor – Miller v. Johnson
a. Not enough if they were simply conscious of race, they must have subordinated other legitimate purposes to race.

· Compelling gov’t interests

· Compliance w/ Voting Rights Act Section 5 is not sufficient for race districts – Shaw v. Hunt
· Compliance w/ Voting Rights Act Section 2 may be sufficient – O’Connor dissent, Bush v. Vera
· May use face as a factor if the goal is political – Hunt v. Cromartie – wanted to preserve democrat seat in NC when they got one more representative


(h) A narrowly tailored plan is required. Grutter
(i) Individualized consideration using race in a flexible, non-mechanical way

(ii) No quotas

(iii) No separate admission tracks – cannot insulate from competition for admissions

C. Facially Neutral

1. Civil rights statutes can and often do allow violations to be proved based only on discriminatory impact. (i.e. Title VII, 1964 C.R.A. – employment discrimination)

2. Some argue that the Equal Protection Clause is meant to stop discriminatory acts by government and others argue that the Clause is meant to bring about equal results.

3. Washington v. Davis
IV. GENDER

A. APPLY INTERMEDIATE SCRUTINY

1. Laws/Actions based on gender classifications must be substantially related to an important government purpose. Craig v. Boren
2. The court has also recognized another factor: there must be an exceedingly persuasive justification for that gender-based classification and it must not rely on overbroad generalizations. VMI, MUW v. Hogan
3. Justification

(a) Similar to Race/National Origin 

(i) Immutable Characteristic

(ii) Historically, women have been severely underrepresented and discriminated against.

(b) Different from Race/National Origin

(i) Women are not discrete and insular minorities but are a political majority, so their interests can effectively be represented.

(ii) 14th Amendment – historically, it was meant to protect against racial discrimination only

(iii) There are biological differences between males and females and so there should be some differing treatment may be justified.


B. Laws Benefiting Women

1. Gender classifications based on stereotypes generally will not be allowed. (i.e. stereotypes on roles in the family and the economy)

(a) MUW v. Hogan – nursing school denying admission to men, invalidated

(i) It was based on stereotypes about what occupations are primarily for women.

2. Laws/Actions benefitting women as a remedy will be allowed when they are designed to remedy past discrimination or differences in opportunity

(a) Operating directly to compensate women for past economic discrimination

3. Gender classifications based on biological differences between men and women are allowed.
(a) Nguyen v. Immigration and Naturalization Service – INS rules favoring mothers over fathers, upheld

(i) There is a greater certainty as to identity of mother and mothers have a greater opportunity that in establishing a relationship with their kids.

V. ALIENAGE – discrimination against non-citizens

A. Discrimination is rooted in economic protectionism, xenophobia, etc.

B. Constitutional Basis

1. 14th Amendment – it uses “person” and not “citizen,” parts of the Constitution expressly use “citizen” so it can be said that the framers intended for the clause to apply to non-citizens

2. 5th Amendment – same rationale

C. APPLY STRICT SCRUTINY

1. Justification

(a) Discrete and insular minority – non-citizens cannot vote and so they cannot protect themselves through the political process

(b) Long history of discrimination – through prejudice and economic protectionism

2. EXCEPTIONS:

(a) Law/Action is related to self-government and the democratic process – RATIONAL BASIS

(i) Voting, holding political office, serving on juries

(ii) Foley v. Connelie​ – only citizens can be police officers

· Police officers are integral to self-government because they enforce the laws

· A state may reasonably presume that citizens are more familiar with and sympathetic to American traditions.

· Being a police officer is an important public responsibility.

(b) Federal statutes and Presidential Orders – RATIONAL BASIS

(i) This is based on the federal government’s plenary power to regulate immigration.

(ii) This does not apply to Governmental agencies unless it is expressly mandated.
(iii) Matthews v. Diaz – statute denying Medicaid benefits to non-citizens

· It is more appropriate for the Federal government to regulate immigration because there are implications on the nation’s relations with foreign powers.

(c) Undocumented Aliens in the realm of Education – INTERMEDIATE SCRUTINY

VI. NON-MARITAL – children whose parents were not married

A. APPLY INTERMEDIATE SCRUTINY

1. Justification

(a) Unfair to penalize child because parents were not married

(b) Like race/national origin

(c) It involves the intimate and familial relationship. Levy v. Louisiana
B. Kinds of Laws/Actions Discriminating based on Non-Marital Classification

1. Laws/Actions that give benefit to all marital children but not to non-marital children are always unconstitutional.

(a) Levy v. Louisiana – denied unacknowledged non-marital children the right to recover for wrongful death, invalidated

(i) Illegitimacy has nothing to do with the nature of the wrong inflicted on the mother.

2. Laws/Actions that provide a benefit to some non-marital children – distinguish among non-marital children

3. Laws/Actions imposing a Statute of Limitations on establishing paternity

(a) Clark v. Jeter – 6 year SOL for support actions on behalf of non-marital children

(i) It is not substantially relate to Pennsylvania’s interest in avoiding the litigation of stale or fraudulent claims.

VII. OTHER CLASSIFICATIONS

A. APPLY RATIONAL BASIS

B. AGE

1. Mass. Board of Retirement v. Murgia – police officers must retire at 50, upheld
(a) Relatively less discriminated against or subjected to stereotyped characteristics

(b) Not a discrete and insular minority

2. Age Discrimination in Employment Act

C. DISABILITY

1. City of Cleburne, Texas v. Cleburne Living Center, Inc. – req’d permits for operating group homes for mentally disabled, invalidated

(a) It can be argued that the Court used rational review with “bite”

2. Americans with Disabilities Act

D. WEALTH

1. Dandridge v. Williams
E. SEXUAL ORIENTATION

1. Brower v. Hardwick - No Constitutionally-protected right to engage in private homosexual activity. 
2. Romer v. Evans – Colorado initiative repealing all laws prohibiting discrimination against gays, lesbians and bisexuals, invalidated

LEVELS OF SCRUTINY

SLIDING SCALE – Marshall, Stevens

Favor – consider factors such as constitutional and social importance of the interests adversely affected and invidiousness of the basis of the classification. lead to more candid discussion of the competing interests and therefore provide overall better decision-making

Against - 

ONE EPC 

RATIONAL BASIS WITH BITE – City of Cleburne, Texas v. Cleburne Living – denied permit to mentally retarded care center


RATIONAL BASIS

I. Rule: If the law or action is rationally related to a legitimate government purpose, then it is valid.

II. Burden of Proof: Challenger of the Law

III. Apply to: Age, Sexual Orientation, Wealth, Disability, other classifications not under strict/intermediate

IV. This judicial review is highly deferential to the government.

V. LEGITIMATE PURPOSE

A. Protecting health, safety and welfare

1. Railway Express Agency v. N.Y. – advertising, upheld, promoting safety

2. Williamson v. Lee Optical – promoting health

3. McGowan v. Maryland – promoting public morals

B. The goal only needs to be legitimate for the government to pursue. Virtually any goal that is not forbidden by the Constitution

C. Any conceivable purpose or plausible purpose is enough

1. It does not matter whether or not it is the actual purpose is what motivated the making of the law.

VI. RATIONAL RELATIONSHIP

A. Court allows laws that are both significantly overinclusive and underinclusive.

1. Underinclusive

(a) There is no requirement that all evils of the same genus be eradicated or none at all. Railway Express Agency v. N.Y. – may attack problem step by step
(b) There is a possibility that it targets a politically powerless group or exempts a politically powerful one.

2. Overinclusive

(a) Any alternative is likely to be less precise or more costly

(b) There is a possibility of burdening a politically powerless group which would have been spared if enough attention were given to its interests.

3. Overinclusive and Underinclusive

(a) There is no requirement of perfection.

B. If the law or action is completely arbitrary and unreasonable, then it fails the test.

INTERMEDIATE SCRUTINY

I. Rule: If the law or action is substantially related to an important government purpose, then it is valid.

II. Burden of Proof: Government

III. Apply to: Gender, Non-marital children, Undocumented Alien-Education

IV. IMPORTANT GOVERNMENT PURPOSE

A. The purpose must be both legitimate and important.

V. SUBSTANTIALLY RELATED

A. The means must be narrowly tailored to the purpose of the law.

B. It is still argued whether or not the least discriminatory means test would be used. 

STRICT SCRUTINY

I. Rule: If the law or action is necessary to achieve a compelling government purpose, then it is valid.

II. Burden of Proof: Government

III. Apply to: Race/National Origin, Alienage (with exceptions), Fundamental Rights

IV. Strict in theory, but fatal in fact

V. COMPELLING GOVERNMENT PURPOSE

A. It must be vital and compelling.

VI. NECESSARY TO ACHIEVE

A. The law must be necessary as a means to accomplish the end.

B. ALTERNATIVE MEANS ANALYSIS – It requires proof that the law is the least restrictive/discriminatory alternative.

DORMANT COMMERCE CLAUSE
I. Rule: State and Local laws are unconstitutional if they place an undue burden on interstate commerce.

II. Constitutional Basis

A. Commerce Clause (Article I, § 8, Cl. 3) – “To regulate commerce with foreign nations, and among the several States, and with the Indian tribes.”

1. Although not expressly stated in the Constitution, the Supreme Court inferred the Dormant Commerce Clause from the grant of power to Congress through the Commerce Clause. 

III. Justification

A. The Constitution expressly delegated Congress to regulate commerce among the states and so allowing legislation to negate this power should not be allowed. 

B. 10th Amendment 

C. A burden is being placed on those who do not have a voice in the state’s political process.

D. Framers intended to prevent protectionist state legislation to avoid balkanization of the states.

E. The economy is worse off if state and local laws impede interstate commerce. It may lead to retaliation.


IV. Arguments Against

A. The textual limitation was not in the Constitution. They limit state power but does not include interfering with interstate commerce as one of the limits

1. Privileges and Immunities Clause (Article IV, § 2)

2. Article I, § 10

B. Separation of Powers - Congress can invalidate laws by passing legislation to trump state/local laws, but not the judiciary.

V. Early Application of the Dormant Commerce Clause

A. State’s Exercise of Police Power v. State Regulating Interstate Commerce Gibbons v. Ogden
B. National Activity v. Local Activity Cooley
C. Directly v. Indirectly Affecting Commerce – DiSanto
VI. ANALYSIS

A. Can you make a claim under Dormant Commerce Clause?

1. Individuals, Corporations, and Aliens CAN sue
B. Is the state law or action regulating interstate commerce?

1. What is interstate commerce?
2. Is there Federal Preemption? (Based on the Supremacy Clause)
(a) Federal Preemption – it is implied or expressed intent that the field will be occupied by the federal government

(i) Is it an area where the federal government traditionally has played a unique role?

(ii) Has Congress expressed an intent in the text of the law or in the legislative history to have federal law be exclusive in the area?

(iii) Would allowing state and local regulations in the area risk interfering with comprehensive federal regulatory efforts?

(iv) Is there an important traditional state or local interest served by the law?
(b) Rule: If there is federal preemption, state and local laws will be deemed to violate the Dormant Commerce Clause.

(i) Field preemption – exclusive to Congress

(ii) Conflict preemption – conflicts with a federal regulation/law

(c) Rule: Even if there is no federal preemption or Congress has not acted (its commerce power is dormant), state and local laws can still be challenged for unduly burdening interstate commerce.

3. Does it meet any of the exceptions?

(a) Market Participant 

(i) Rule: If a state is literally a participant in the market, such as a state-owned business, and NOT a regulator, then the dormant commerce clause DOES NOT APPLY.

· May still have a claim under Equal Protection or Privileges and Immunities

· Exception: may not attach conditions to a sale that discriminates against interstate commerce.  South-Central Timber Development v. Wunnicke – timber must be processed in Alaska before export
(b) Congressional Approval

(i) Rule: If Congress legislates that states can freely regulate a particular aspect of interstate commerce, states may do so within the scope of the Congressional authorization and CANNOT BE INVALIDATED by the Dormant Commerce Clause.

(c) NOTE: These may still be invalidated by the Equal Protection Clause, and the Privileges and Immunities Clause.

C. Is the state law discriminating against out-of-staters?

1. Isolationist/Protectionist

(a) It places out-of-state businesses at a disadvantage.

(b) It acts to help in-state businesses at the expense of out-of-state businesses. Philadelphia v. New Jersey – kept landfills for exclusive state use

2. Local regulations that treat out-of-staters in a disparate manner even though they also discriminate against other parts of the state. Dean Milk Co. – all milk sold in the city had to be pasteurized within 5 miles
D. Is it Facially Discriminatory or Facially Neutral?

1. Facially Discriminatory – the text draws a distinction between out-of-staters and in-staters

2. Facially Neutral – not explicitly distinguishing

(a) Must show that the law has a discriminatory impact or discriminatory effects from its  administration/enforcement

(b) Must prove that there is a discriminatory purpose behind the law

E. What is the appropriate level of scrutiny?

1. If it discriminates against out-of-staters, then APPLY STRICT SCRUTINY.

2. If it does not discriminate against out-of-staters, then APPLY BALANCING TEST.

F. Does it meet the level of scrutiny?

1. STRICT SCRUTINY

(a) There is a strong presumption of unconstitutionality.

(b) COMPELLING GOVERNMENT PURPOSE

(i) It must be justified by a purpose that is unrelated to economic protectionism.

(ii) Simple economic protectionism is invalid per se. Philadelphia, Dean Milk Co.
(c) NECESSARY TO ACHIEVE

(i) It must be shown that it is the least discriminatory means/alternative Philadelphia, Dean Milk Co.
2. BALANCING TEST – deferential treatment

(a) Rule: If the benefits of the law or action outweigh the burden it places on interstate commerce, then it is valid. Kassel
(i) Benefits must be more than incidental to the burden.

(b) Benefits refer to a legitimate government interest

(i) Legitimate interests of government would be the state’s exercise of its police power.

· Kassel v. Consolidated Freightways Corp. – req’t of length of truck, invalidated

· Purpose of law was safety

(c) The court may invalidate the law if a lesser burdensome alternative exists.

PRIVILEGES AND IMMUNITIES CLAUSE

I. Constitutional Basis

A. Article IV, § 2, Cl. 1 - “The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.”

B. Court interpretation – the clause places a limitation on a state’s ability to discriminate against out-of-staters with regard to a fundamental right or important economic activity

II. ANALYSIS

A. Prerequisites to a Privileges and Immunities Clause challenge:
1. ONLY to Citizen Individuals

2. Law/action discriminates against out-of-staters

3. It has to be regarding a fundamental right or an important economic activity

B. Does the state discriminate against out-of-staters?
C. Is the law or action facially discriminatory or facially neutral?

1. Facially Discriminatory – text expressly distinguishes between in-state and out-of-state citizens

2. Facially Neutral – no express distinction

(a) There has to be a discriminatory impact or effect.

(b) There must be proof of a discriminatory purpose.

D. Is it a fundamental right or an important economic activity?

1. Fundamental right

(a) Enumerated – Bill of Rights

(b) Unenumerated – expressed by the Court

2. Important Economic Activity

(a) Ability to earn a livelihood

E. Does it meet the level of scrutiny?

1. A HEIGHTENED STANDARD APPLIES – substantial state interest and substantial relationship
(a) There is a strong presumption of invalidity.

(b) Substantial State Interest

(c) Substantially Related

(i) The law and the justification/purpose must be closely related

(ii) Least Restrictive Alternative Analysis – Consider the availability of less restrictive means

STATE ACTION

I. General Rule: Private actions are NOT subject to the Constitution.
II. Rule: Constitution’s protection of individual liberties and its requirement for equal protection applies only to the government.

III. Justification

A. Textual Limitations

1. “No State …” 

2. “Congress shall make no law …”

B. Historically, the Common Law protected individuals from private interference of their rights.

C. Policy reasons

1. Preservation of a zone of private autonomy – preserved an area of individual freedom by limiting the reach of federal laws and power

2. Preservation of a zone of state sovereignty – structuring legal relationships between individuals is under the purview of the states

IV. ANALYSIS

A. Can the entity/individual be considered part of the government?

1. Government-chartered/created activity/government-controlled

(a) Government appoints members of the board

(b) Government owns all the entity stocks

2. Acting in an official capacity, even if the conduct is not authorized by state law

3. Acting in concert with government officials

B. If not, then it is a PRIVATE ACTION

1. The action is generally NOT subject to the Constitution

2. EXCEPTIONS:

(a) Public Functions Exception – There is state action if a private entity exercises powers traditionally exclusively reserved to the state/government.

(b) Entanglement Exception – If the government affirmatively authorizes, encourages or facilitates the private action, then it is considered state action.

JUSTICIABILITY
I. Determination of which matters federal courts can hear and decide and which must be dismissed.

II. Neither the text of the Constitution, nor the framers in drafting the document, expressly mentioned any of these limitations on the judicial power.

JUDICIAL REVIEW

I. Constitutional Basis

A. Article III, § 2 – defines the duties of the Supreme Court

1. “… judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution…”

(a) Rule: It is emphatically the province and duty of the judicial department to say what the law is. Marbury v. Madison – established the authority for judicial review on the constitutionality of legislative and executive acts

II. Authoritativeness of Supreme Court Decisions

A. Rule: The Court’s interpretation of the Constitution is the supreme law of the land and therefore Article VI makes the decision binding on the states. Cooper v. Aaron
B. Rule: Statutes cannot overrule Supreme Court decisions, only Constitutional amendments.

III. ANALYSIS

A. Is the claimant seeking an Advisory Opinion?
1. Rule: Federal courts cannot issue advisory opinions.

2. Advisory opinions – opinions on the legality of executive or legislative action that does not involve an actual case.

3. Justification

(a) The separation of powers is maintained by keeping the judiciary out of the legislative process.

(b) Judicial resources are conserved because advisory opinions may be asked for when legislation may ultimately not be enacted.

(c) Ensures that cases presented to the Court are specific disputes rather than hypothetical legal questions.

B. Does the claimant have Standing?
1. It is the determination of whether a specific person is the proper party to bring a matter to the court for adjudication

2. Justification

(a) To promote the separation of powers by restricting the availability of judicial review.

(b) To serve judicial efficiency by preventing a flood of lawsuits by those who have only an ideological stake in the outcome.

(c) To improve judicial decision-making by ensuring that there is a specific controversy before the court and that there is an advocate with a sufficient personal concern to effectively litigate the matter.

3. Constitutional Standing – limitations on jurisdiction; Constitutional mandate

4. Prudential Standing – limitations on the exercise of the court’s jurisdiction

5. ANALYSIS

(a) Is there Constitutional Standing?
(i) Is there an injury in fact?

· The party must have suffered some actual injury or may suffer imminent injury

(ii) Is there causation?

· There must be a causal connection between the injury and the alleged illegal conduct

(iii) Is there redressability?

· Is the case or claim likely to be redressable by a favorable decision?

(b) Is there Prudential Standing?
(i) Is it a generalized grievance?

· Generalized grievance – abstract question of wide public significance

(ii) Is there third party standing?

· Third Party Standing – legal rights and interest of a third party

· Exceptions: 

· Associations – can sue based on injuries to itself or based on injuries to its members.

· In order to sue on behalf of its members, the following must be met:

a. Its members would other otherwise have standing to sue in their own right

b. The interests it seeks to protect are germane to the organization’s purpose

c. Neither the claim asserted nor the relief requested requires the participation in the lawsuit of the individual members

· If there are substantial obstacles to the third party asserting his or her own rights and if there is reason to believe that that the advocate will effectively represent the third party. (i.e. when third party is not a party to a breach of contract but it affects his right)

· If there exists a close relationship between the plaintiff and the third party. (i.e. doctor and patient in access to contraceptives and abortion)

(iii) Does the complain fall within the zone of interest protected by the challenged statute or constitutional guarantee?

· The plaintiff must show that he/she is within the group intended to benefit from the statute. 

C. Is the issue being presented a Political Question?
1. Rule: If a case or claim presented to the Supreme Court involves a political question, then the case is nonjusticiable. Baker v. Carr
2. ANALYSIS (Baker v. Carr)
(a) Is the case under the Guaranty Clause?

(i) The Court has consistently held that claims under the Guaranty Clause (Article IV, § 4) are nonjusticiable.

(b) Is the case or claim a political question?

(i) Is the issue a textually demonstrable Constitutional commitment to a coordinate political department?

(ii) Is there a lack of judicially discoverable and manageable standards for resolving the issue?

(iii) Is it impossible to decide without an initial policy determination of a kind clearly for nonjudicial discretion?

(iv) Is it impossible for the court to undertake an independent resolution without expressing a lack of disrespect due to coordinate branches of the government?

(v) Is there an unusual need for unquestioning adherence to a political decision already made?

(vi) Is there a potential for embarrassment from multifarious pronouncements by various departments on one question?

D. Is there Ripeness?
1. Rule: In order to be justiciable, the case or claim should not be premature for review. The injury should not be speculative (may never occur).

E. Is there Mootness?
1. Rule: An actual controversy must exist at all stages of federal court proceedings, at both trial and appellate levels.

2. Has an event that might render the case moot occurred?

(a) A criminal defendant dies during the appeals process.

(b) The parties have settled the matter.

SPENDING POWER
I. Constitutional Basis

A. Spending Clause (Article I, § 8, Cl. 1) – “The Congress shall have Power to lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defence and general Welfare of the United States; but all Duties, Imposts and Excises shall be uniform throughout the United States.”

1. Madison – the grant of power to tax and spend for the general welfare must be confined to the enumerated powers in the subsequent clauses
2. Hamilton – the clause confers power separate and distinct from the enumerated powers and that Congress is limited in that it can tax and spend only for the general welfare of the U.S.
II. ANALYSIS 
A. Is the spending in pursuit of the general welfare of the United States?
1. Rule: Congress’s spending power can be used to achieve objectives that fall outside of the Article I enumerated powers. South Dakota v. Dole
2. Limitations on Congress’s spending power

(a) Requirements of conditional spending

(b) It does not trigger an independent constitutional bar.
B. Is the spending conditional?

1. If the spending is conditional, Congress must enable the States to exercise their choice knowingly, cognizant of the consequences of their participation.

2. The condition must be related to the federal interest in the particular national project or program.

3. Rule: Congress cannot coerce, by economic pressure, states to subject themselves to a federal regulation on an issue that the federal government is not allowed to regulate. U.S. v. Butler – agricultural production, taxing and giving to farmers

C. Is there an Independent Constitutional Bar to the government’s exercise of its spending power?

1. The spending power may not be used to induce the States to engage in activities that would themselves be unconstitutional.

EXECUTIVE PRIVILEGE AND IMMUNITIES

I. Basis/Justification

A. Separation of Powers

II. Rule: The separation of powers doctrine does not preclude judicial review of President’s executive privilege. U.S. v. Nixon – subpoena for tapes/documents, claim of executive privilege

A. The court may interpret powers alleged to have been derived from enumerated powers.

B. An absolute unqualified privilege will interfere with judiciary’ constitutional duty to carry out justice in criminal proceedings.

C. The separate powers are co-equal but are not intended to operate with absolute independence.

III. ANALYSIS

A. Who is claiming executive privilege or immunity?

1. The President is the only person that can claim executive privilege and immunity.

2. It does not extend to anyone else, regardless of them being in the Executive branch.

B. Is the case regarding action taken in an official capacity?

1. If yes, then it is within the scope of the Executive Privilege and Immunities.

2. Rule: Presidential immunity does not extend beyond the scope of any action taken in an official capacity. Clinton v. Jones – private citizen, suit based on actions taken before President’s term

C. Is the case a criminal or civil proceeding?

1. Civil Proceeding

(a) Rule: The President has an absolute immunity from civil liability based on his official acts, at least in the absence of explicit affirmative action by Congress. Nixon v. Fitzgerald – unlawful termination claim against President

(b) Rule: The separation of powers doctrine does not require federal courts to stay all private actions against the President until he leaves office.

2. Criminal Proceeding

(a) Rule: The President does not have an absolute unqualified executive privilege in criminal proceedings. U.S. v. Nixon
(i) The Court weighed the importance of general privilege of confidentiality in carrying out President’s responsibilities against the fair administration of criminal justice. 

D. Has the presumption of qualified executive privilege been defeated by proof that the information is essential to the proceedings? U.S. v. Nixon
ESTABLISHMENT CLAUSE
A) Constitutional Basis
1. 1st Amendment – “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof…”

2. Jefferson – “building a wall of separation b/w church and state”


B) ANALYSIS
1. Laws targeting a specific religion will have to meet Strict Scrutiny

2. Laws that are neutral and of general applicability must meet Rational Basis Review


3. Employment Division v. Smith
(a) Neutral laws of general applicability only have to meet Rational Basis Review

(b) Court has never held that an individual's religious beliefs excuse him from compliance with an otherwise valid law prohibiting conduct that government is free to regulate


4. Church of Lukumi Babalu Aye v. City of Hialeah

(a) The purpose of the law was to prohibit a religious practice (sacrifice, ritual).  Thus required strict scrutiny.

(b) The law had facial exceptions for specific religions, yet not the Santeria religion

(c) Plus, it only prohibited killings related to religious practice, instead of being generally applicable to the public.
