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–                                                           Chapter 1: Nature/Sources of SCOTUS Authority               


                          –
I. Judicial Review  
(A) Marbury v. Madison – Justices of Peace Commission – Establishes Fed Court Power of Judicial Review
· Judicial review is the authority of SCOTUS to review the actions of the legislative and executive branches to determine their validity and constitutionality according to the court’s interpretation of the Constitution.  
· SCOTUS ruled against Marbury and held that it could not constitutionally hear the case as a matter of original jurisdiction. The Court held that although Judiciary Act of 1789 authorized such jurisdiction; this provision of the statute granting jurisdiction was unconstitutional b/c Congress cannot increase SCOTUS original jurisdiction beyond the situations enumerated in the Constitution. 

(1) Rule – SCOTUS has power to review acts of Congress and declare them void/unconstitutional if they conflict w/ Constitution.
· Supremacy of Constitution – Constitution is paramount. If SCOTUS identifies a conflict between a constitutional provision and a congressional statute, the Court has the authority (and duty) to declare the statute unconstitutional and to refuse to enforce it.  
· Court Decides – “It is emphatically the province and the duty of the judicial department to say what the law is.” Court, not legislature, must make determination whether an act of Congress is in conflict with the Constitution.
(2) Different Ways of Reading Marbury 
· Broad View/Activists
· SCOTUS is the supreme guardian of the Constitution – says what the law is.
· Non-deferential to the legislature.
· Narrow View/Deferential 
· Judicial review is not grounded in the Constitution; it is merely a function of practical necessity. Exercise judicial review power only when necessary and interpret narrowly.

· Legislation is given the highest degree of deference.
(3) Criticisms of Marbury: Power Not Explicitly Granted in Constitution – Constitution doesn’t state that courts (and not Congress) ought to decide whether a given statute conflicts with the Constitution.
· One answer to critics is that Marshall was making an assumption, rather than a deduction, when he stated that courts have the ultimate right to interpret constitutionality. Constitution can be classified as being indeterminate as to who has the final say. Marshall’s assumption is at least as reasonable as the assumption that Congress should decide constitutionality (which is also not in the Constitution). 
· Principle of judicial review in Marbury rests on assumption that when a court is asked to apply a particular law to the case before it, court may also look behind law to determine whether legislature had constitutional authority to enact it. 
(4) Note – Court may have narrowed original jurisdiction but expanded its authority by claiming power of judicial review. 

Cooper v Aaron – School Desegregation – SCOTUS supreme law of land – binding on all!
SCOTUS ruled that AK schools were bound to Brown decision to desegregate b/c its rulings on constitutional issues are binding on all. Thus, SCOTUS is the supreme arbiter of the Constitution and its holdings are binding on all people. 

Dickerson v U.S. – Miranda Rights – Congress can’t overrule SCOTUS through legislation!
Congress passed legislation that contradicted SCOTUS ruling in Miranda. Court reaffirmed Miranda and held that Congress can’t pass legislation that in effect overrules SCOTUS’ decisions interpreting and applying the Constitution.

(B) Judicial Review and Democracy
(1) Judicial Review and Democracy
· Counter Democratic – It’s counter democratic when unelected judiciary makes huge decisions which overturn the decisions made by elected officials. Unelected court thwarts enforcement of a law that presumably reflects the will of the voters. Courts should be reluctant to set aside decisions of other elected organs of government (Congress).
· Opposing View – The Constitution’s ultimate purpose and the Court’s primary function is to protect minorities and individual rights from majoritarian interference.  Judicial interpretation may be a better means of construing the Constitution because federal judges are appointed for life and are free of political pressures. Since Congress responds to majority’s will and one of the key functions of the Constitution is to protect rights of minorities, an apolitical judiciary will provide a better means of  interpreting the Constitution in a way more sensitive to the minority protection goal.
II. SCOTUS Appellate Review of State Court Decisions
· Review of Federal Questions Only – SCOTUS’ appellate review of state court judgments is limited to the federal questions decided by state courts. SCOTUS may not review state law issues.
· Independent and Adequate State Grounds – Mere fact federal question is involved is not sufficient to entitle SCOTUS to review it. SCOTUS may not review the case if there was an independent and adequate state ground for the state court’s decision. If same result would be reached even if the state court had made a different decision on the federal question, SCOTUS may not decide the case.
Martin (Treaty) v. Hunter’s Lessee (VA Statute) – dispute over VA land  
· Dispute over who had title to land based on either a federal treaty or a VA state statute.  SCOTUS held that Court could review the constitutionality of a decision by the state’s highest court.   
· Need for uniformity in decisions throughout the nation interpreting Constitution.    
· Appellate jurisdiction of SCOTUS is not limited to courts (i.e. where the case comes up from) – it is limited to cases.  There is no explicit prohibition of SCOTUS appellate review of state court decisions.
· State court judges need this check because they are elected and much more prone to political pressure.
· Rule – SCOTUS can review state court decisions for constitutionality in civil cases.
Cohens v. Virginia – SCOTUS upheld right to review state criminal cases, reaffirmed SCOTUS’ authority to review state court 
judgments. Judicial power extends to all cases arising under the constitution or law of the United States.
III. Congress’ Control of Federal Court Jurisdiction
(A) Constitutional Limits on Congressional Power Over Appellate Jurisdiction
(1) Internal Restraints: Limits Indicated by Art. III 
· Lower Federal Court Jurisdiction – Art. III §1 – Congress can cut back and even completely eliminate the lower federal courts. Lower federal courts do not even exist until Congress creates them; SCOTUS has upheld limits on lower federal court jurisdiction, concluding that b/c Congress has discretion whether to create lower federal courts, Congress also has discretion to define their jurisdiction. But Congress can’t expand beyond bounds of constitutional federal judicial power.
· SCOTUS Appellate Jurisdiction – Art. III §2 – in all cases not falling within SCOTUS’ original jurisdiction, SCOTUS shall have “appellate Jurisdiction….as the Congress shall make.”  Congress can within limits cut back on the kinds of cases the Supreme Court can hear, but cannot expand the case load beyond the categories set forth in the Constitution. 
· SCOTUS Original Jurisdiction – Congress can’t alter (add/subtract) SCOTUS’ original jurisdiction [Marbury]. 
(B) SCOTUS Appellate Jurisdiction – Art. III §2 
(1) Policy: Democratic Check on Judiciary: Provision is unambiguous and authorizes Congress to create exceptions to SCOTUS’ jurisdiction and that such restrictions are an important majoritarian check on the power of an unelected federal judiciary. 
(2) Policy: Restrictions Violate Constitution:   

· Law Frozen – If Congress cut out jurisdiction in retaliation to an unfavorable ruling then that unfavorable ruling would be frozen on that issue – it does not overrule prior judicial decisions. Furthermore, without SCOTUS jurisdiction in an area, individual courts of appeals will be left to go their own ways, destroying national uniformity of the law in that area.
· Essential Function – Restrictions on jurisdiction might bring about a substantive change in the law. The limit on federal court power might be perceived by some state legislatures as an open invitation to adopt laws disregarding SCOTUS precedents and some state courts, w/o the prospect of SCOTUS review, might sustain such statutes. The Constitution’s ultimate purpose and the Court’s primary function is to protect minorities and individual rights from majoritarian interference and this is lost if the majority can overrule SCOTUS precedents through jurisdiction restrictions. 
(C) What we do know about Congress’s power to limit jurisdiction (i.e. McCardle’s effect)?
When Congress has acted to restrict jurisdiction of either SCOTUS or lower federal courts, it has generally not entirely deprived litigants of a judicial remedy. If Congress curtailed federal jurisdiction in such a way that a litigant was completely deprived of right to have his case heard in any court, the congressional scheme would probably be unconstitutional. Law is not clear on this issue but:
· Congress can only restrict jurisdiction when there are alternative routes available to get to the SCOTUS. Congress cannot cut off all routes to SCOTUS. [McCardle, Yerger, and Felker]
· Congress cannot mandate how the court should decide cases. Jurisdictional limits should be neutral. [Klein]
· Congress cannot pass a law reversing SCOTUS’s decisions. [Plaut and Dickerson]

Ex. Parte McCardle – Habeus Corpus Appeals – Congress Repeals SCOTUS Appellate Jurisdiction
(1) SCOTUS upheld Congress’ restriction of the Court’s jurisdiction in habeus corpus appeals. Court said that the repeal of jurisdiction by Congress fell under exception of “with such exceptions and under such regulations as Congress shall make.” Congress is specifically authorized to establish the SCOTUS’ appellate jurisdiction and as such they also have the power to take those powers away.  
(2) Broad Reading: Congress has absolute power to restrict appellate jurisdiction of the court.  
(3) Limited Withdrawal: Congress was not completely withdrawing SCOTUS’ right to hear habeas corpus cases – it was withdrawing that right only where SCOTUS got the case by appeal from the lower courts; under the jurisdictional statutes of that time, an original petition for habeas corpus could be commenced in SCOTUS.

(4) Narrow Reading: Congress cannot block all access to the court on certain fundamental issues.    
In Yerger, the П sought a habeus petition under a law that authorizes the court to have original jurisdiction in habeus cases. Court ultimately dismissed the case based on mootness, suggesting that the Court had original jurisdiction to hear the case.
In Felker, the Court upheld Act which precluded appellate review of successive habeus petitions. Court upholds the Act because [based on Yerger] habeus petitions can still be heard by the court through original jurisdiction. Together, McCardle, Yerger, and Felker indicate that Congress can restrict the court’s appellate jurisdiction so long as it does not close all avenues to the court on certain fundamental issues.
Klein - Pardons
Court invalidated statute which (1) provided that a presidential pardon would show that claimant was disloyal (when previously a pardon showed the opposite) and (2) stripped SCOTUS of jurisdiction to decide cases where a pardon had been granted, on the grounds that it violated the separation of powers and invaded the judicial function. 
· This was not a valid and genuine denial of appellate jurisdiction but Congress deciding the merits of a case under the guise of limiting jurisdiction. 
· Congress has power to create exceptions and regulations to Court’s appellate jurisdiction but cannot direct the result in particular cases – interferes w/judicial autonomy. Limits on jurisdiction should be neutral.
Plaut – Can’t Overrule SCOTUS through legislation! 
· SCOTUS declared a federal statute that overturned a SCOTUS decision dismissing cases based on statute of limitation grounds unconstitutional. 
· SCOTUS said that attempt by Congress to reopen litigation already dismissed violated separation of powers. 
· Congress was trying to overrule SCOTUS which Dickerson told us they cannot do. 
–                                                          Chapter 2: National Powers & Local Activities              


                                         –
I. Concept of Federalism 
· In evaluating the constitutionality of any act of Congress, there are always two questions:
(1) Does Congress have the authority under the Constitution to legislate?

(2) If so, does the law violate another constitutional provision or doctrine, such as by infringing separation of powers/general principles of federalism or interfering with individual liberties?
· In evaluating the constitutionality of a state law there is only one question: Does the legislation violate the Constitution?
· Fed Gov Has No General Police Power – There is no general federal police power – no right of federal government to regulate for health, safety, or general welfare of the citizenry. But Congress does have the right to tax and spend for general welfare.

II. Scope of Congressional Powers: McCulloch v. Maryland

McCulloch – MD Taxes Federal Bank – Necessary and Proper Clause  
In McCulloch, the Court defined the scope of Congress’ powers. McCulloch involved the power of Congress to establish a national bank and whether the state could tax the bank. The Court held that Congress had the power to establish the bank under its implied powers and the necessary and proper clause and as such, the state could not tax the bank. 
(1) Constitutionality of Bank / Does Congress have power to charter a national bank? [Yes]
· Textual Argument
· Implied Powers Particular powers of Congress could be implied from the explicit grant of other powers.
· Necessary and Proper Clause – Marshall relied on NPC as a justification for Congress’ right to create a bank or corporation even though such a power was not specifically granted in the Constitution. Rejects that necessary meant absolutely necessary or indispensable. Congress has the power to make all laws that are “necessary and proper” for carrying out its enumerated powers.  
· Test – So long as the means is rationally related to the ends (an enumerated power of Congress), the means is also constitutional.
-  “Let the end be legitimate and the means appropriate and plainly adapted to that end.”
-  Pretext Limitation – Congress cannot use NPC as a pretext of exercising granted power to accomplish alternative goals not within its power.  
· Structural Argument – NPC is placed among the powers of Congress, not among limitations. NPC is an enlargement of congressional power and not a limitation or restriction on powers already granted 
(2) Holding – Marshall concluded that the act of chartering the national bank was valid because it bore a reasonable relationship to various constitutionally enumerated powers of government (power to collect taxes, borrow money, and regulate commerce). Marshall then went on to find the state tax invalid because it interfered with the exercise of a valid federal activity.
III. State Oversight of Federal Govt
US Term Limits Inc. v. Thornton – AK Term Limits Unconstitutional 
(1) Holding – SCOTUS narrowly ruled the term limits unconstitutional. Requirements in Constitution are exclusive, not illustrative. 
Does Constitution prohibit states from altering qualif. of reps. which are specifically enumerated in Constitution? ( YES

Conclusion is based on:
· Democratic Principles – Opportunity to be elected is open to everyone. Allowing state to impose term limits would violate fundamental principle of system of representative democracy that people should be free to choose whom they please to govern them.  
· Framer’s Intent – Framers intended the Constitution to be sole source of qualifications for membership in Congress, it’s exclusive, not illustrative. Notion of term limits was vigorously debated prior to adoption of Constitution and to add such a requirement now would violate framers’ intent. 
· A contrary ruling would undermine the whole framework of federalism (uniformity and national character).
(2) Dissent – Scalia 
· Qualifications Clause is illustrative not exclusive – it doesn’t say these are the only qualifications that can be imposed.
· Nothing in the Constitution deprives the people of each state to prescribe eligibility requirements for congressional candidates – it’s silent. Where constitution is silent the states can act. States can exercise all powers that the Constitution does not withhold from them. 
(3) Competing Theories of Constitutional Interpretation
· Structural – Majority uses structural approach; while the Constitution did not specifically prohibit term limits, the Court invalidated them as contrary to our government structure. 
· Strict Constructionist – Dissent uses strict constructionist/literalist approach, looking to text and nothing more.
(4) Question of what structural default rules to use when text and history of Constitution are either silent/ambiguous on an issue.
· Majority: Where text and history of the Constitution are not definitive and Constitution is silent ( Feds win.

· Concurrence: The default rule depends on what the issue is.

· Dissent: Where text and history of the Constitution are not definitive & Constitution is silent ( States win.
–                                                                       Chapter 3: Federal Commerce Power         
             


                          –
I. Overview and Gibbons v. Ogden
Art. I §8 Commerce Power – gives Congress power to “regulate commerce…among the several States...” 
Remember, McCulloch Set Out Initial Scope of Congressional Power – Means/Ends Test
Gibbons (Fed Statute Licensed) v. Ogden (NY Monopoly Rights) – NY/NJ Ferries 
SCOTUS found NY monopoly right for operating ferries was invalid b/c it conflicted w/federal statute and thus violated Supremacy 
Clause. Court also found that the NY monopoly right was an impermissive restriction of interstate commerce. 
· Court Took A Broad View of Congress’ Commerce Power – Congress could legislate with respect to all commerce which concerns more States than one. Commerce includes all phases of business, not just buying and selling.     
· May Affect Intrastate Matters – Congressional power to regulate interstate commerce included the ability to affect intrastate matters, so long as the activity had some commercial connection with another state.   
· Rejects 10th Amendment / State Sovereignty as a Limit – Congress has complete authority to regulate all commerce among the states. Marshall stated that no area of interstate commerce is reserved for state control. Thus, Marshall implicitly rejected the argument that the 10th amendment acts as an independent limit on Congress’ power to regulate interstate commerce.

II. Direct and Indirect Test
Under the direct/indirect test, Congressional regulation was found to fall within the Commerce power so long as the activities being regulated had a direct affect on interstate commerce.
E.C. Knight – Sugar Monopoly / Commerce vs. Manufacture – No Direct Effect 

· Court held Congress’ actions regarding a sugar refinery monopoly bore only an indirect relationship to commerce among the states and that Congress could not under commerce clause reach a monopoly in manufacturing.
· Commerce vs. Manufacture: Court goes to great lengths to distinguish b/t commerce and manufacture. Manufacture relates to the transformation or fashioning of raw materials into a change of form and use. Commerce is the buying and selling and transportation of goods. 
· Commerce is one stage of business, separate and distinct from earlier phases such as manufacture and production and as such, Congress could not reach manufacturing. 

Altman – Retirement/Pension Plan No Direct Relationship to Interstate Commerce 

· Court held that the RR retirement act, establishing a compulsory retirement and pension plan, exceeded the commerce power. 
· Pensions don’t relate to interstate commerce but to social welfare of the worker. 
· Majority distinguished earlier cases upholding RR regulations because those regulations related to safety or efficiency aspects of commerce whereas this act was only designed to help the social welfare of the worker and therefore there is no direct legal relationship of the pensions to interstate commerce here. 

Schecter Poultry – Wage and Hour Provisions of Natl’ Industrial Recovery Act – No Direct Effect  
· SCOTUS held Act unconstitutional as applied to Schecter b/c hours/wages have no direct affect on interstate commerce. 
· Although the Court acknowledged that virtually all of the poultry in NY was shipped from other states, the Court said that the code was not regulating the interstate transactions, rather, the code concerned the operation of business w/in NY. 
· In order for Congress to be able to regulate intrastate activities, those activities must have a direct, not indirect effect on interstate commerce.

Carter Coal – Coal Miners Minimum Hours/Wage  - Overruled by Darby
· Court held that Coal Act which set minimum hours and wages for workers of coal mines was unconstitutional.

· Court returned to the distinction in Knight between production and commerce. The act regulated production, which is a purely local activity separate from commerce.  
· The production did not directly affect interstate commerce. The issue is not the extent/magnitude of the effect, but the nonexistence of a direct logical relationship between the production and interstate commerce.

III. Substantial Effects Test
Under the substantial effects test, Congressional regulation was found to fall within the Commerce power so long as the activities being regulated had a “substantial effect” upon interstate commerce. This test expands the commerce power because you no longer need a direct effect, you only need a substantial effect. 
Shreveport Rate Case – RR Rates b/t LA and TX
· Court upheld the right to regulate intrastate shipment rates for b/c lower intrastate rates unfairly discriminated against interstate traffic. 
· Fact that activity being regulated was intrastate did not place it beyond congressional control, since ultimate object was protection of interstate commerce. 
· Court said all that is needed to justify congressional action on commerce that is intrastate is that the intrastate commerce has a substantial affect on interstate commerce.

NLRB v Jones  

· SCOTUS held that NLRA as applied to Jones was within the commerce power. 
· Jones had a multi-state network of operations and a labor stoppage at one of local manufacturing plants would have a substantial effect on interstate commerce. Therefore, labor relations at local plant could constitutionally be regulated by Congress under its commerce power.
· 10th Amendment Rejected as Limit; Production/Commerce Distinction Rejected 
Cumulative Effect / Aggregation Theory
· Provides that Congress may regulate not only acts which taken alone would have a substantial economic effect on interstate commerce, but also an entire class of acts, if the class has a substantial effect… 
· (even though one act w/in the class might have virtually no interstate impact at all). 

· Thus, intrastate activities of a very small scale could be federally regulated if they might affect commerce in the aggregate.  
Wickard – Wheat Quota Act – Aggregate/ Cumulative Affect
· Holding: Court held the wheat quota act constitutional, even as applied to home consumed wheat. Home consumption has a market effect because the more wheat that is consumed from the farm, the less that is bought on the market, whether interstate or not. П’s own effect on the market may be trivial, but taken together with many others similarly situated had a substantial affect on IC.  
· Broad – Case is probably the furthest the court has ever gone in sustaining commerce clause powers. Now Congress can regulate a class of activities w/o showing an individual effect on interstate commerce. 
· Recently, in Raich, the Court held that Congress’ regulation of home grown marijuana for medicinal use fell with the commerce power because production of marijuana meant for home consumption had a substantial effect on supply and demand in the national market. Court distinguishes Lopez and Morrison by saying that those cases did not involve regulation of an economic activity, where as the marijuana case does. Court reasons that locally cultivated drugs for personal use can have a very significant affect on the interstate market for such popular substances.  Thus, Congress’ power to regulate locally cultivated marijuana under IC was upheld.    
IV. Economic Regulation: Stream/Current of Commerce Theory 
· An activity could be regulated under the commerce power if the activity itself could be viewed as being “in” commerce or as being an integral part of the “current or stream” of commerce. 
· In Swift, Court held that cattle shipped w/in the state w/the intention of the cattle being bought and then going to other states fell within interstate commerce. 
· The stockyards and sales are necessary factors in the middle of this current of interstate commerce.
V. Prohibiting Technique: Police Power 
Congress developed a separate technique where they could prohibit the interstate transport of certain items or persons under the interstate commerce power. This gave Congress greater power to regulate than the substantial affecting interstate commerce technique. 
Lottery Case
· Court upheld the lottery act by saying that Congress has the power to regulate the interstate transportation of lottery tickets. 
· Court says power to regulate interstate commerce includes the ability to prohibit items from being in interstate commerce. Thus, Congress has the power to regulate simply b/c tickets were moving through interstate commerce. 
· This allowed Congress a lot of power to regulate a lot of “bad things” under the guise of the commerce clause. Set precedent for laws excluding objects or persons claimed to be harmful from interstate commerce.

Hipolite Egg Case
· Court upheld confiscation of contaminated eggs confiscated under the Pure FDA. 
· Court Applies Adapted McCulloch Means/Ends Test: Fed government has the right to prohibit interstate shipment and an appropriate means to that end is that the goods can be confiscated at their destination. 
· Problem with this test is that in McCulloch, the ends were enumerated powers in the constitution (regulation of interstate commerce), but here the end is merely regulation of interstate shipment. 
Child Labor Case – Based on Hipolite Egg – Overruled by Darby
· SCOTUS strikes down Child Labor Act which prohibited the shipment of articles produced with child labor. Court stated that the act does not regulate transportation among the states, but aims to standardize the ages at which children may be employed. 
· The goods shipped are themselves harmless. If the goods were harmful then Congress could regulate it. 
· Distinguished from previous cases by saying the interstate transportation being prohibited was part of the very evil sought to be prohibited (lottery tickets/bad eggs), but here, the goods themselves were harmless – it was the employment child labor that was evil – but this employment was not directly related to interstate commerce.
Darby – Minimum Wage and Hours Upheld – Bootstrap Theory  
· Overruled Child Labor Case & Carter Coal – Court overrules Child Labor Case and recognizes Congress’ power to set terms for interstate transportation. Overrules Carter Coal by discarding the argument that manufacture is purely local activity. 

· Minimum Wage/Hours and Direct Ban Upheld – SCOTUS upheld the FLSA, which set min wages and max hours for employees engaged in production of goods for interstate commerce. Direct Ban: Also upheld Act’s prohibition on shipment in interstate commerce of goods made by employees employed for more than the maximum hours or not paid the prevailing rates.  
· Bootstrapping: Means/Ends Test: Given Congress’ right to impose direct prohibitions or conditions on interstate commerce (Lottery/Egg Cases), Congress may choose the means reasonably adapted to the attainment of that permitted end, even though they involve control of intrastate activities. Thus, Congress may properly prohibit something from traveling in interstate commerce, and then choose any means rationally related to achieving that end.   
· Bootstrap Theory – If it is taken seriously then Congress may attack any problem (even one of overwhelmingly local concern) by prohibiting all interstate activity associated in any way with it; then, the local activity itself could be prohibited as a means of implementing the ban on interstate transactions. 
· Ex. – Suppose that Congress wished to provide that no person shall marry earlier than 18. Even though marriage is an area invariably subject to state and local control, Congress could provide that no person married prior to age 18 could sell or buy goods which had moved in interstate commerce. Then, Congress could directly prohibit marriage before 18, as a means of implementing the ban on purchases and sales (which would otherwise be unenforceable).

VI. Commerce Clause, Civil Rights and Criminal Cases
(A) Civil Rights Cases Source of Power 
· Segregation practices in hotels and restaurants affect interstate commerce. Segregation practices prevented free movement of people (can’t get food/lodging, so they don’t travel) and businesses would not locate in the south. This affects the level of demand for products and affects interstate commerce.
· There were never any congressional findings about relationship of segregation on interstate commerce. 
Heart of Atlanta Motel
· SCOTUS sustained the applicability of the CRA to a motel which discriminated against blacks in Atlanta. 
· Court was not troubled that Congress’ motive for this legislation was not purely economic, but principally moral and social. 
· Determinative test of the exercise of power by Congress is simply whether the activity sought to be regulated is commerce which concerns more states than one and has a real and substantial relation to a national interest.


McClung – Ollie’s BBQ: No interstate customers but food served was brought from out of state
· Court upheld the Act as applied to restaurants. Like Heart of Atlanta, Court held that there was a connection between the discrimination and interstate commerce because it led blacks not to buy as much food from the restaurants that discriminated, it prevented blacks from traveling as much and as a result obstructs interstate commerce. 
· Court returned to Wickard rationale – even though the restaurant itself was small and the value of food purchased from out of state had an insignificant effect on commerce, the restaurant’s discriminatory conduct was representative of a great deal of similar conduct throughout the country and this conduct in the aggregate clearly had an effect on interstate commerce. Therefore, Congress was entitled to regulate the individual case.
· Both of Heart of Atlanta and McClung above can also be viewed under Wickard’s cumulative effects theory. Cumulatively, less interstate travel by blacks b/c of discrimination affects interstate commerce.
(B) Criminal Cases: Federal criminal statutes have used the commerce prohibiting technique by banning interstate transportation of persons or items in a manner incident to some criminal activity. 

Perez v US – Loan sharking – Federal Statute Upheld – Affecting Commerce Case
· Court upheld a federal prohibition of loan sharking enforced by threats of violence. Court noted Congress’ judgment that loan sharking as a whole had an effect on interstate commerce because organized crime was heavily dependent on loan sharking revenues which financed its national reputation. Court made a broad holding – even where extortionate credit transactions are purely intrastate in character, they nevertheless directly affect interstate and foreign commerce.
· Reads Darby, Wickard and McClung as allowing Congress to regulate a class of activities w/o showing how the particular event in question affects interstate commerce. This is a very broad holding because court is allowing Congress to over criminalize classes of activities to reach individual local crimes regardless of whether the particular crime affected interstate commerce.
VII. Lopez: New Limits on Commerce Power: 1st time Court Struck Down Federal Legislation on Interstate Commerce Grounds
Lopez (1995) – Gun Free School Zone Statute Invalidated – Cut Back on Congress’ Commerce Power
· Court invalidated a federal statute that prohibited the possession of guns on school grounds.  
· Majority recognizes three categories of activity that Congress may regulate (not mutually exclusive):
· Channels of interstate commerce   
· Instrumentalities of interstate commerce  
· Effect on interstate commerce – Lopez statute falls w/in this category. A narrow reading of this holding would suggest that it is only binding as to cases that arise under the this category and not the other two.

· Majority Opinion – Concluded that the possession of guns in schools had not been demonstrated to substantially affect commerce.  
· Test: Substantial Effect on Commerce – Court held that it is not enough that the activity being regulated merely “affects” interstate commerce. Court says the rule is now: The regulated activity must have a substantial effect on interstate commerce. (The difference between the direct/indirect test and the substantiality test is that direct/indirect is a legal test whereas substantiality is an empirical/evidentiary test.) 
· Court identifies four factors but is not clear whether all the factors were necessary to the court’s invalidation or whether only one of the factors needs to be present to uphold a statute.
1. No Jurisdictional Nexus – No connection between the accused and interstate commerce. Law didn’t require that the gun have traveled in interstate commerce.
2. No Economic/Commercial Activity – Possession of guns in schools was not itself a commercial activity.  
3. No Findings – Congress never included findings on the issue.  
4. State Autonomy – Statute infringes on state’s autonomy in the area of police powers. This arguably is the biggest problem that the majority has on the statute because it involves regulating crime and education which are the two most traditional state activities
· Dissenting Opinions – criticized majority for undue judicial activism, abandoning precedent, and invalidating important fed statute
· Breyer – He raises the issue of standard of review
· Dissent’s Rational Basis Test – For Breyer, the test is whether Congress could have had a rational basis for finding a significant (or substantial) connection between gun-related school violence and interstate commerce. When dissent says rationality, it means could Congress have rationally come to that conclusion.
· Majority Standard – To the majority, the question was whether there actually was a substantial connection, not merely whether Congress could rationally have believed that there was. Majority says it’s for the Court to decide if there’s a rational substantial connection. When majority say rationality, they mean that the Court must conclude that what Congress did was rational and the Court itself considers the regulation to be rational.
· Deference to Congress – There is much more deference to Congress in the dissents standard, but he does say that Court must make an independent judgment about Congress which means that he doesn’t think that this should be left entirely to the political process.
· Findings Not Necessary – Deals w/lack of findings by saying that findings have never been necessary. Plus there are reports and findings Congress made in other cases regarding effect of guns on interstate commerce. The connection here is no more tenuous than the connection in Perez further the majority has not overruled Perez or other cases.
· Economic/Non-Economic Test – Also takes issue with the economic/non economic test. Congress made a determination that there was an economic effect and the Court said that there wasn’t. Who should get to make this decision? Comes down to which branch you trust more.
· Note: If activity is economic then Court uses Dissent’s view of rationality, deference to Congress.  If non-economic then we use the Majority’s view, Court decides.
Distinction Between Economic and Non-Economic Activities
U.S. v Morrison – Violence Against Women Act Unconstitutional – Narrows IC Power
· Holding – Court invalidates Act as being outside the commerce power. Congress can’t broadly regulate violence against women.
· Non-Economic – Activity (gender motivated crimes) being regulated was essentially non-economic activity and as such is outside the commerce power. 
· State Autonomy – Violence and crime is traditionally a state area.
· Congressional Findings Not Enough – Although here, unlike Lopez, there were detailed findings by Congress detailing effect of the conduct being regulated on interstate commerce, Court gave no deference to findings b/c they made for too attenuated a causal chain. 
· Morrison goes further than Lopez in limiting the scope of Congress’ commerce power by narrowing the ability of Congress to regulate based on findings of a substantial effect on interstate commerce. At least in the areas that the Court regards as traditionally regulated by the states, Congress cannot regulate non-economic activity based on a cumulative substantial effect on interstate commerce.
VIII. External Limits on Commerce Power: State Autonomy, Federalism, the 10th and 11th Amendments
National League v Usery– Minimum Wage for State/Local Employees Unconstitutional – Overruled in Garcia!
· Court declared the application of FLSA which required payment of minimum wage to state and local employees unconstitutional.   
· Individuals v. State – Court says that they are drawing a line between individuals and states – commerce power and 10th amendment requirements for states were not one in the same anymore – i.e. a federal regulation could be within the commerce power but beyond the feds power to regulate the states under 10th amendment. 
· Test: Congress may not exercise power in a fashion that impairs the states integrity or their ability to function effectively. The wage/hour rule violated this requirement in two ways:
· Cost: impaired state’s ability to function purely as a matter of cost.  Rule would have cost states a lot of money.
· Removal of Discretion: The rules stripped the states of their discretion of how they wished to allocate a fixed pool of funds.  It essentially directly implanted state policy making decisions. 
i. Ex. Under these rules, if they wanted to hire teenagers for less money as a matter of policy, under these rules they couldn’t because they couldn’t afford to pay them the same wages. 
ii. Ex. Forcing state and local govs to pay their employee the minimum wage would require that they either raise taxes or cut other services to pay these costs. This would displace decisions traditionally left to states and “may substantially restructure traditional ways in which the local govs have arranged their affairs.”
Hodel v Virginia – 3 Part Test for 10th Amendment Violation
Court clarified its test for the 10th amendment and standard set in Usery. 3 part test for a federal law to violate the 10th Amendment:

1. Challenged law needed to regulate “the States as States”

2. Federal regulation must “address matters that are indisputably attributes of state sovereignty”

3. It must be apparent that the state’s compliance with the federal law would directly impair their ability to structure integral operations in areas of traditional governmental functions.

Garcia v Metro;  5-4 decision Overruling Usery…Blackmun switched sides
· Court upheld FLSA (same act as Usery) application to a city owned mass transit system and overruled Usery. 
· Rejects Usery’s traditional governmental functions test. Approach was unworkable. – It is too difficult to draw the line between governmental and non-governmental functions and the subjectivity of such a distinction allows an unelected federal judiciary to make decisions about which state policies it likes and which it does not.
· Protection of state sovereignty should be through the political process and not from judiciary. – State sovereignty interests are better protected by procedural safeguards inherent in the structure of the federal system than by judicially created limitations on federal power. Ex. Req that each state gets 2 senators allows for procedural safeguards 
· Significance: General Applicability Rule – Once Congress acts pursuant to its commerce power, the fact that state is being regulated has no practical significance.  If regulation is valid as applied to a private party then it’s valid as applied to states.   


NY. – Take Title Provision – Congress Can’t Compel State Legislative Branch
· Court held “take title” provision of radioactive waste law unconstitutional. Congress can’t prescribe what laws/legislation a state should enact: can’t commandeer the legislative process of states. 
· Congress cannot compel state legislatures to enact or enforce a federal regulatory program. State legislatures are not subject to federal direction. If a federal law compels state legislative or regulatory activities, statute is unconstitutional even if there is a compelling need for federal action. Violates 10th amendment and is beyond Congress’ authority.
· Can influence, encourage, but not compel, require or prohibit – Alternative methods available. Court says Congress could effectuate their intention through the spending power (bribery is okay – condition the receipt of federal funds on a state’s solving the problem). Or they could have preempted area entirely and thereby Congress would take the political backlash from unhappy citizens. Important difference is that there is room for states to say no and there is accountability.
Printz – Brady Handgun Background Checks – Congress Can’t Compel State Executive Branch
· Court held that provision requiring state law enforcement officers to participate in federal regulatory scheme by conducting background checks on prospective handgun purchasers was unconstitutional b/c it compels state officers to act. 
· Congress was impermissibly commandeering state executive officials to implement a federal mandate. 
· Congress cannot compel state exec branch to administer/enforce a fed regulatory program. State exec branch not subject to fed direction.

Reno v Condon
· Court upholds act that prohibits states from selling DMV information to solicitors w/o driver’s consent as a valid exercise of commerce power. Personal info is an article of commerce – info sold is used by people engaged in interstate commerce to solicit drivers. Court says that the law regulates the states as owners of databases and not as states.
· Prohibition Not Affirmative Mandate: Court also said law did not violate 10th Amendment b/c it was a prohibition of conduct, not an affirmative mandate like in NY and Printz. Court limited the scope of the 10th Amendment’s restrictions on Congress.
· Rule: Congress may not impose affirmative duties on state governments. 



–                           Summary of Modern View of Congress’ Commerce Clause Power, &  10th Amendment  Positions 
                          –
I. Exam Strategy

(A) What is statute regulating? What is Congress doing? Who does statute address – private actors or state?
(B) Is it w/in Congress’ power? Does it fall under Commerce Clause? 4 Categories of Commerce 
(C) Rationally Related Means? Can Congress regulated in the manner it has chosen?
(D) Any 10th Amendment Problems? Commandeering? Law Generally Applicable? State as State? State as Private?
II. There seem to be four broad categories that Congress can regulate:

(1) Channels of interstate commerce – highways, waterways and air traffic  
(2) Instrumentalities of interstate commerce – People, machines and other things used in carrying out commerce. Ex. Congress could say that every truck must have a specific safety device, even if particular truck in question was made/used exclusively within a single state.
(3) Articles moving in interstate commerce – Congress can regulate articles moving in interstate commerce. Ex. Reno – info about motorists was an article of commerce whose release into interstate stream of business.  
(4) Substantially Affecting Commerce – The biggest and most controversial category is that Congress can regulate those activities having a substantial affect on interstate commerce. Requirement of a substantial affect is really the issue:
· Substantial Effect: Activity being regulated must substantially affect commerce. Incidental effect is not enough.
· Activity is Commercial: If activity is arguably commercial then it doesn’t seem to matter whether the particular instance of the activity directly affects interstate commerce as long as the instance is part of general class of activities that collectively (in the aggregate) affect interstate commerce. (Wickard)  
· Non Commercial Activity: If the activity itself is non-commercial then there will have to be an obvious connection between the activity and interstate commerce or there is a jurisdictional hook: the item being regulated, although non-commercial, crosses state lines or enters the stream of interstate commerce.
· Traditional State Activity: If Congress is trying to regulate is an activity that has been traditionally regulated by the states then the court is less likely to find that Congress is acting w/in its Art. 1 §8 power. 
· Areas such as education, family law, and general criminal law are areas where Court is likely to be suspicious of congressional interference.
· However, this traditional state domain concern can be outweighed by a showing that a national solution is needed. This would be where one state’s choice heavily affects other states. Ex: Pollution.
· Little Deference to Congressional Findings: Court will no longer give much deference to Congress’ findings that activity has substantial affect on interstate commerce. Findings are unlikely to be dispositive – at most persuasive.
· Court will basically decide issue for itself. It appears that it is not enough that Congress had a “rational basis” for believing that the requisite effect existed, the effect must exist to the court’s own independent satisfaction.
· Usage of the majority’s test from Lopez more than likely applies to non economic activity, but if the activity is economic then the court may in the future feel that the test is gradual and that for economic activity the dissent’s test from Lopez should be used (see Souter’s dissent in Lopez).
· Rationally Related Means – Once the Court finds that Congress can regulate the activity, the means selected by Congress must be rationally related to the objective being sought. Two ways to ask:

· Non-Economic Regulation – Does Court find a rational relationship? (Lopez Strict Version)

· Economic Regulation – Could Congress have found a rational relationship? (Broad & Deferential to Congress)

II. Current General 10th Amendment Reserved Powers 

· The 10th amendment provides that “powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the People.”
· Law Generally Applicable: If the law is generally applicable to states and individuals, then Garcia probably governs and the 10th amendment does not serve as an independent limitation. Garcia indicates that when Congress regulates the states as part of a generally applicable regulatory scheme, the fact that it is a state being regulated has no practical significance. So long as Congress has passed a generally applicable law and the law can apply to the states just as it does to private individuals, there is no 10th Amendment violation.
· State Forced Into Action: Congress may not directly compel states to enact or enforce a federal regulatory program. If the state is being forced to do something (it is being commandeered) then NY (legislative) and Printz (executive) probably governs and the 10th amendment can serve as a limitation on a power otherwise legitimate under the commerce clause.
· Bribery – Congress is always free to use its power to tax and spend for the general welfare in order to carry out a regulatory scheme. Furthermore, it may do this by giving an incentive to the states to get them to do the regulating. So long as the only penalty is the loss of funds that are related to the congressional program, there should not be a constitutional problem. Congress probably can’t cut off funds that have no relation to the regulatory scheme desired by Congress. 
· Grey Area/Exam Question: If law is generally applicable, but act allows for certain commandeering of the state government then there is a grey area. 
–                                            Chapter 3:  State Sovereign Immunity  Limits on Congressional Power 
  
                                         –
I. General
· 11th Amendment – “The judicial power of the US shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by citizens of another State or by citizens or subjects of any foreign state.” Private entities can’t sue states in federal courts. 
· General Rule – If Congress is not acting pursuant to its enforcement powers of 13th, 14th, or 15th Amendments, then it may not use its powers to abrogate 11th’s ban on subjecting States to suits in federal courts. SCOTUS also held that sovereign immunity bars suits against state governments in state court w/o their consent. Broad principle of sovereign immunity applies in federal and state courts. [Alden]
II. Exclusions to 11th Amendment 
· Suits by Federal Government – 11th amendment does not bar suits by the federal government against a state.
· Suits Against Cities – 11th Amendment does not bar suits against cities or other political subdivisions of a state (local government). 
· Suits by One State Against Another – 11th Amendment does not bar suits by one state against another (as long as the П state is truly suing for itself rather than merely to protect private interests of individual citizens).
· Waiver By State – The protections of 11th amendment can be waived by a state if the state consents to be sued in federal court.
· Suits under post-Civil War Amendments – If Congress passes a statute pursuant to its power to enforce the post-Civil War Amendments (13th, 14th, 15th), and that statute gives private citizens the right to sue a state in federal court, this statute will be enforced and won’t be deemed to violate the 11th Amendment.
Hibbs 
· Congress may abrogate 11th upon two conditions:  

· It makes its intentions to abrogate unmistakably clear in the language of the statute; AND 
· Acts pursuant to a valid exercise of §5 of 14th Amendment
· General Rule: if Congress is not acting pursuant to its enforcement powers of the 13th,14th, and 15th Amendments, then it may not use its powers to abrogate the 11th’s ban on subjecting State’s to suits.
FMC v. South Carolina 
· Majority opinion concedes that it was unclear from the historical record whether the framers would have recognized a state immunity from federal administrative proceedings. 
· But concluded that FMC administrative proceedings here “bear a remarkably strong resemblance to civil litigation in federal courts.” 
· Rule: State sovereignty bars the federal government from requiring that states defend against private complaints in proceedings brought before federal administrative agencies. 
–                                              Chapter 10:  Post Civil War Amendments & Rights: State Action Doctrine  
                                         –
	Amendment
	What  
	State Action
	Evolved From
	What it is now

	13th 


	Abolishes slavery and involuntary servitude.

	No State Action Required: can regulate private conduct.
	1866 Act: 

All persons born in the U.S. are citizens of the U.S. and Congress set out certain rights such as power to enter contracts, power to sue, power to have property etc
	42 USC §1981 and 1982



	14th  

Due Process 
Equal Protection
	States cannot abridge privileges or immunities of citizens, deprive citizens of life, liberty, or property w/o due process of law and cannot deny any people equal protection of laws.
§5 – Congress has power to enforce by appropriate legislation.     
	State Action Required: applies to state and local government action; does not apply to private conduct

	1871 Act:

Act to enforce the 14th amendment; established civil and criminal penalties for deprivation of rights under the color of law and for certain private conspiracies.  


	42 USC §1983 and 1985

	15th 

Voting Rights 
	State cannot deny or abridge right to vote on basis of race, color, or previous condition of servitude.

§2 – Congress has power to enforce by appropriate legislation.
	State Action Required 
	1870 Act

Deals with state denials of voting right 

§6 – went further than just state denial of voting rights and provided criminal sanctions for private conspiracies to violate federal rights  
	18 USC §241


	Civil
	Criminal

	General Equal Rights – 42 USC §1981 – No State Action (Runyon)
· “Equal rights under the law…” To make and enforce contracts, to sue, and to be subject to identical punishments, taxes, and other treatment by the government. 
· Requires discriminatory intent! 
	

	Property Rights – 42 USC §1982 - Depends
· Gives all US citizens the same property rights as whites have, including rights of inheritance, purchase and sale and lease. 
· Requires discriminatory intent!
· Different cases look at it from different amendments:
        - Mayer – 13th  no state action

- Sullivan – 13th no state action

- Shelly v Kramer – 14th requires state action
	

	Private Conspiracies – 42 USC §1985 – No State Action (Griffin)
Two or more persons who conspire to deprive anyone of equal protection or equal privileges and immunities under the law may be subject to suit under §1985. 
  
	Private Conspiracy – 18 USC §241  - After Guest Requires State Action
· Criminal penalties for conspiring to “injure, oppress, threaten, or intimidate any citizen in the free exercise or enjoyment of any right or privilege secured to him by the Constitution or the laws of the United States.” 
· Requires specific intent to deprive a person of his constitutional rights, actor has to intend the result (ex. intend to deprive free speech)

	Color of Law – 42 USC §1983 – Requires State Action!
· Allows a private suit for damages to be brought against any person who under color of any law deprives the П of any rights, privileges or immunities secured by the Constitution and laws.  
· Often used to bring suit against state and local officials who violate individuals’ civil rights.  
· No intent required.
	Color of Law – 18 USC §242 – Requires State Action! (Price) 
· Imposes a fine or imprisonment upon any person who under color of any law willfully deprives another of any rights protected by the Constitution or federal statutes on account of color, race, or alienage. 
· Requires specific intent to deprive a person of his constitutional rights.
· Color of law means that someone’s acting under the appearance of legal authority. A government officer is acting under color or law and is a state actor, if he is acting in an official capacity, even if the conduct is not authorized by state law.

	
	Voting – §245 – Depends on where right comes from, 14th or IC
· Voting, serving on a court, employment
· 14th amendment needs state action but some rights partly based on IC may not need state action.


I. State Action Doctrine
(A) Why Have State Action Requirement?
(1) Text – Text of Constitution seems to limit its application to just the government. Except for 13th Amendment, none of the Constitution’s provisions are directed to private actors. 
(2) Policy

· Zone of Private Autonomy – Preserves area of individual freedom by limiting reach of federal law and judicial power. But sacrifices individual freedom b/c it permits violation of rights. Both freedom of alleged violator and freedom of the alleged victim are at stake.  
· Enhances Federalism – by preserving zone of state sovereignty; structuring legal relationships of private citizens is for the state, not for the national government. Question becomes, if states are not adequately protecting those rights from private interference, does concern for state sovereignty justify allowing infringement of basic rights to go unremedied?
(B) Exam Tip: Before getting to SDP or EP, make sure there is state action!
(C) Summary of Approaches to State Action
· Virtually all the rights and liberties guaranteed by the Constitution to individuals are protected only against interference by the government (the exception to this rule is the 13th amendment). 
The Civil Rights Cases

· SCOTUS invalidated the CRA which specifically prohibited racial discrimination in public accommodations. 
· SCOTUS ruled that the law’s prohibition of private race discrimination was unconstitutional and held that guarantees of the 14th amendment apply only to state and local government actions.   
· §5 of 14th amendment did not authorize Congress to regulate solely private conduct. Only lawmaking power given to Congress under §5 was the ability to pass laws to prevent the states from interfering with the rights listed in §1. §5 is coterminous w/§1.  
· However, a private act can be classified as a state action if either the public function doctrine or state involvement doctrine applies.
II. Public Functions Exception – Focus on the Activity of Private Actor
· Rule – Public function doctrine holds that when a private actor performs functions that have traditionally been exclusively the domain of the government, those actions may constitute state action. 
· Rationale – Prevents the government from avoiding the requirements of the Constitution by delegating its tasks to a private actor.   
· Notes – Doctrine has been substantially narrowed.  
· Function is traditionally exclusive prerogative of the state. Ex: Running A City (Marsh), Park (Evans), Elections (White Primary Cases). 
· Not Exclusive: Utility (Jackson), Education (Rendall Baker),  
Jackson – Utility Not Public Function – Not Exclusive
· Court held that private utility company did not have to provide due process before it terminated a customer’s service. 
· Operation of privately owned utility is not performance of an exclusive government function because the state was not obligated to provide utility service. As such, Constitution is inapplicable and there is no 14th amendment violation.
· Court rejected argument that all heavily state regulated businesses affected with a public interest should be treated as exercising public function because too many things affected the public interest. Thus, significant state regulation is not sufficient to constitute a public function. 

Marsh – Free Speech in Company Town; Running Town = Public Function
· Running a city is a public function and therefore must be done in compliance with the Constitution, whether the city was run by the government or a private entity (company town). 
· Private property rights of the company did not justify the states permitting a corporation to govern a community of citizens so as to restrict their fundamental liberties, in this case, first amendment rights to distribute literature in a company town. 
· This suggests a balancing test where the court weights the interests of the private property owner and the constitutional rights of those involved.  
Hudgens – Mall Not Public Function; Limits Marsh to Company Towns 
· Court found that a large self contained shopping center was not equivalent to the company town in Marsh and did not constitute a public function. 
· The court limited its holding in Marsh to company towns by stating that the operation of property that supplies less than a full range of municipal services will not be considered a public function.

Evans – Park = Public Function
· Park could not be operated on a racially restrictive basis. 
· 14th amendment applied even though the trust relating to the park was to be executed by private trustees because the service rendered by a private park is municipal in nature and a park traditionally serves the community. 
· Further, states courts that aid private parties to perform a public function on a segregate basis (in this case executing a trust) implicates the state in conduct prohibited by the 14th amendment. 

White Primary Cases – Elections = Public Function
· Court held that a private political party holding a primary election could not discriminate. 
· Conducting an election for government office is a classic government function and as such constitutes state action under the public function doctrine.
· The government should not be able to avoid the Constitution by delegating the task to a private entity. 

Rendel Baker – Private School Teacher Fired for Speech; State Funding Not Enough; Education Not Exclusive Public Function
· Court held that a private school that received almost all of its funding from the government and which was regulated by public authorities did not commit state action when it fired a teacher because of her speech.   
· The Court recognized that providing education was an important social function but held that there was not state action because such private schools have long existed and are not within the exclusive domain of the state. Education is not the exclusive prerogative of the state.
· Further, State did not compel the firings and depending on public funds is not enough to constitute state action.
III. State Involvement/Nexus Approach  
A private actor’s conduct may be transformed into state action if the state is heavily involved in those activities. Examples are where:
(1) the state commands or requires the private person’s action (Shelly, Blum)
(2) the state encourages the private party’s actions (Reitman)
(3) there is significant state involvement under the totality of the circumstances (Burton)
(4) where the state is significantly involved with the private actor (Moose Lodge, Flagg Bros, Lugar)  

Commandment:
Shelly –Restrictive Covenants (Contracts) to Prevent Blacks From Buying House– State Commandment 
· Court held that judicial enforcement of discriminatory restrictive covenants constitutes state action in violation of the 14th amendment.
· Not a case of state inaction, but rather there was a willing buyer and a willing seller and it was only the state’s action that the discrimination would occur.  But for intervention of state courts, blacks were free to occupy the house.
· Broad reading (probably not accurate): Any time a person’s decision to discriminate is enforced or left undisturbed (even through neutral legal rule) state action exists. But this interpretation would leave no private choices immune from constitutional restraints. Thus, as long as the state enforces that neutral law evenhandedly, there is probably no state action.   
· Narrow reading (probably accurate): Shelly is limited to situations where state intervention has the effect of affirmatively blocking a transaction between a willing seller and buyer. 

Blum – Nursing Home Transfers – State Must Compel/Command for State Action
· Medicaid patients sued nursing homes claiming violation of PDP when they were transferred to less equipped facilities without notice. 
· The court found that neither the extent of state regulation nor the size of state funding of the nursing homes to be a sufficient basis for finding state action. 
· Court held that this was not state action because the state did not affirmatively command or compel the transfer – it was the decision of the private nursing home.
Encouragement:

Reitman – CA Housing Discrimination – Encouragement by State = State Action
· Court found state action in a CA constitutional amendment that prohibited the government from interfering w/any private individual’s rights to discriminate in sale or lease of residential property.
· SCOTUS gave deference to CA SC’s finding that the amendment “in CA environment” would encourage private discrimination.
· SCOTUS affirmed the CA SC and held that there was state action because the amendment was state encouragement of private racial discrimination in violation of the 14th amendment. 

Significantly Involved: TOC
Burton - Restaurant/Parking Garage – Significant Involvement: Totality of Circumstances 
· State agency leased space to private restaurant that refused to serve blacks. SCOTUS held that government was entangled w/restaurant: there was a symbiotic relationship sufficient to create state action. 
· Restaurant was essential to successful operation of the parking garage owned by state. Project could not be financed w/o rent from commercial tenants like restaurant.
· Test: If under the totality of the circumstances there is significant state involvement, then there is state action.   
Significantly Involved: 

Moose Lodge – Significant Involvement – State Liquor License Not Enough
· Granting of a state license is not enough to qualify as state action. Does not sufficiently implicate the State in discrimination.
· New Test: To find unconstitutional state action in private discrimination, State has to significantly involve itself with the discrimination. Different from Burton Standard because Burton looked at totality of the circumstances to determine state actor status, it never said that the state had to be significantly involved in the discrimination.
· Burton is therefore extremely narrowed by Moose’s significantly involved standard. 
Flagg Bros – Warehouseman’s Lien – Mere Acquiescence Not Enough
· A warehouseman’s sale of bailed goods to satisfy lien was not enough to constitute state action just because the State has merely permitted the sale. 
· Neutrality in the form of a statute is not state action unless the statute compelled the warehouseman to sell the goods. 
· Mere acquiescence by the state is not state action.

Lugar – Joint Participation B/T State and Private Actor
· Court concluded that the involvement of the court in issuing the writ of prejudgment attachment and of the sheriff in enforcing the writ was sufficient to constitute state action. 
· Because the clerk and the sheriff acted together with ∆ (joint participation), ∆’s action constituted state action.  
· Two Part Test To Establish State Action Under Joint Participation Theory 
· First, the deprivation must be caused by the exercise of some right or privilege created by the state. 
· Second, the party charged with the deprivation must be a person who may be fairly said to be a state actor because he is a state official or because he has acted together with or has obtained significant aid from state officials. 
Edmonson v Leeville – Peremptory Strikes 
· Court held that when a private litigant uses peremptory challenges to exclude jurors on racial grounds in a discriminatory manner, this constitutes state action and therefore violates the Equal Protection Clause.

· Court applied the Lugar 2 part test and found that there was state action:  
· First prong is that state and federal laws authorize peremptory challenges in state and federal courts. 

· Second prong is the involvement of the government in jury selection from subpoenaing individuals for jury service to compelling completion of questionnaires to judicial supervision of the voir dire process. 

· Moreover, juries function as a traditional and important government decision-making body. As a result, the Court found that discriminatory use of peremptory challenges denies equal protection, even if done by private litigants. 

–                                        Chapter 10:  Congressional Power to Reach Private Interference W/Constitutional Rights 
                          –
I. Congress’ Power to Reach Private Conduct 
Guest - §241 Private Conspiracy   
· Opinion of the court found §241 = §1 of 14th amendment. §241 is remedial – doesn’t create substantive 14th amendment rights, it merely provides a remedy for the violation of §1 of 14th amendment. B/c §1 requires state action, §241 also requires state action.  
· Interference with 14th amendment rights require a finding of state action.
· Interference with structural constitutional rights do not require finding of state action.
· Court stated that Congress could under §5 of 14th amendment reach private action that interfered with 14th amendment rights only if there was sufficient state involvement.  The question that was left open is how much state involvement is needed.  
· After Morrison (private conduct violating equal protection of women argument rejected), it is clear that it is not within Congress’ §5 powers to reach purely private conduct, even if that conduct interferes with the rights protected by the 14th amendment
Price – §242 Color of Law 
· Court upheld fed legislation punishing private individuals who acted jointly w/state officials to abridge the civil rights of others. 
· Court held §242’s state action requirement was satisfied because private actors acted in conjunction with state officials. 
· Private persons, jointly engaged with state officials in the prohibited action are acting under color of law for purposes of §242. 
· Screws – §242 Specific Intent Required 
· ∆s were police officers who arrested the black victim for theft and beat him with crowbar until he died. ∆’s were convicted under §242 for willfully and under color of law depriving victim of his 14th amendment right not to be deprived of life w/o due process.  
· Court held that under the law ∆s have to act willfully, w/specific intent to deprive the victim of a right protected by Constitution. 
· ∆s do not have to be thinking in constitutional terms, but w/intent to deprive a person of a right guaranteed by the Constitution. 

Civil Sanctions
Griffin v Breckendridge - §1985 No State Action But Requires Discriminatory Animus 
· Court held §1985 applicable to certain private conspiracies, but there must be some racial or class based invidiously discriminatory animus behind the conspirator’s action.” (motive/intent) 
· Discriminatory animus is not the same as the specific intent requirement of §241, b/c ∆ only has to act w/ discriminatory bias. 
· Congress has the power to reach this private conspiracy under §2 of 13th amendment.  
Monroe v Pape – Civil Remedies Against Actions Under Color of Law §1983 – No specific intent required
Damages may be obtained against state officials in a §1983 action even though П does not show that the ∆ had specific intent to deprive him of his constitutional rights. 

Congressional Power To Reach Private Conduct Under 13th Amendment: §1981 and §1982
Runyon - §1981 – No State Action Required
· Court held that §1981 prohibits a private school from denying admission to a child because he is black and that as applied, §1981’s prohibition of such conduct was constitutional. 

· §1981 reaches private conduct. 

Mayer - §1982 No State Action – Congress Can Rationally Determine Badges/Incidents of Slavery
· Court holds that §1982 bars all racial discrimination, private and public, in the sale or rental of property, and that §1982 is a valid exercise of the power of Congress to enforce the 13th amendment. 

· Congress has the power, under 13th amendment to rationally determine what are the badges and incidents of slavery and the authority to translate that determination into legislation. Furthermore, Congress’s definition of those badges and incidents could rationally be a very broad one, broad enough to encompass private racial discrimination in real estate transactions. 
· §2 of 13th amendment allowed Congress to pass all laws necessary and proper for abolishing the badges and incidents of slavery. 
Sullivan - §1982 No State Action
· Court invalidated refusal by a homeowner’s assoc to permit a member to assign his recreation share to a black person under 1982. 
· Thus, Mayer and Sullivan indicate that it is unlikely that the Court will place any limits in its reading of the 13th amendment when reviewing legislation aimed at private discrimination. 
II. Congress’ Power to Enforce Civil Rights Under §5 of 14th and §2 of 15th  

Lassiter v Northampton   
· Court holds that literacy tests are not per se unconstitutional – literacy and illiteracy are neutral on its face. However, a literacy test that is fair on its face can be applied in a racially discriminatory way. Court then held that was not being done in this particular case.
· Rosenberg – At this time the court was using only a rational relation test to scrutinize state law. In 1960’s court started using strict scrutiny with regard to voting rights (a fundamental right).   

Katzenbach – 15th Amendment   
· Court upheld constitutionality of VRA which empowered attorney general to suspend literacy tests and other restrictions on voting in those states where less than 50% of the citizens had voted or were registered to vote.  
· Rationality Standard – Court upheld VRA as a proper exercise of congressional power under §2 of 15th amendment. Court construed congress’s power to enforce the 15th amendment very broadly. Congress can use any rational means to enforce the constitutional prohibition of racial discrimination in voting. 
· Ban on Literacy Tests Rational – Congress’ scheme, banning tests or devices where they coincided with less than 50% registration satisfied the rationality standard. There was evidence that all of the areas known to have practical racial discrimination in voting shared these two characteristics.
· Case demonstrates that Congress’ remedial powers under §2 of 15th amendment permits it to outlaw practices which the Court would not on its own find to violate §1 of that amendment, as long as these practices are rationally related to practices that would violate §1. 

Rome – Broad Interpretation of 15th Amendment
· VRA applied to GA, which meant it had to obtain preclearance from the AG for changes to electoral procedures. City claimed that VRA as applied to it is unconstitutional b/c it doesn’t require AG to find a discriminatory purpose which is required under the 15th amendment. AG only found discriminatory effect.
· Court rejected the city’s claim holding:
· Congress had constitutional power to ban practices that were discriminatory only in their effect, and not their purpose, under their 15th amendment §2 remedial powers, even if §1 of 15th amendment required purposeful discrimination.
· This essentially makes §2 the same as the necessary and proper clause. Any remedial method that was appropriate could be used. 
· The prohibition of measures whose effect would be discriminatory was an appropriate way of barring purposeful discrimination.
Oregon  

· Provision prohibited not allowing people over 18 to vote. Valid as to federal elections. Unconstitutional as to state elections.

· Court rejected argument that §5 of 14th amendment authorizes Congress to define the substantive boundaries of the EP by invalidating state legislation. 

· Demonstrates that Congress does not have power to enact legislation in a substantive role. 
· Summary: Evolution of case law indicates that Congress clearly has remedial power, they might even have remedial plus power, but they do not have the power to define the substance of the constitution.
Boerne v City of Flores – Test: Congruence and Proportionality to Remedial Objective
· Court held that Congress cannot redefine the scope of Constitutional rights and exceeded its power under §5 of 14th amendment when it enacted RFRA. In RFRA, Congress set out a strict scrutiny standard that said neither state nor federal government could substantially burden a person’s free exercise of religion unless the government demonstrates (1) a compelling governmental interest and (2) least restrictive means of furthering that compelling interest. 
· Rule: Congress has been given the power to enforce the Constitution (remedial), not the power to determine what constitutes a constitutional violation (substantive). Court alone, not Congress has power to define the scope of constitutional rights, even rights which Congress has an explicit remedial power. 
· Test for Remediality: There must be a (1) congruence and (2) proportionality between the injury to be prevented or remedied and the means adapted to that end.
· RFRA is out of proportion to any supposed remedial object – attempts substantive change in constitutional protections. 
11th amendment State Sovereign Immunity and §5
· In a series of cases after Boerne, the court has held that non-consenting states are immune from suits under various federal statutes based on §5 authority… 
· unless it could be demonstrated that congressional statute was remedying state constitutional violations under the standard set forth in Boerne. 
· Thus unless the statute is congruent and proportional to the state violation, it will be found to exceed Congress’ §5 powers under the 14th amendment.  
–                                                   Chapter 7: The Bill of Rights and Post Civil War Amendments   
                                                       –
I. Background

· Bill of rights is not directly applicable to the states. Originally drafted, Bill of Rights is only applicable to federal government and is not binding on state or municipal governments. [Barron]   
· But nearly all the guarantees of the Bill of Rights have been interpreted by SCOTUS as being so important that if a state denies these rights, it has in effect taken away an aspect of liberty. 
II. The Privileges or Immunities Clause 
· 14th amend. “No State shall make/enforce any law which shall abridge the privileges or immunities of citizens of the United States.” 
· Clause is narrowly interpreted and only protects the individual from state interference w/his rights of national citizenship (principally the right to travel from state to state and the right to vote in national elections).
Slaughter House Cases
· Court distinguishes between US citizenship and state citizenship. Court held that the 14th amendment’s privileges or immunities clause merely forbade state infringement of the rights of national citizenship, not the rights of state citizenship.
· National citizenship rights included:
· right to come to seat of government to assert any claim he may have upon the government 
· free access to seaports
· the right to petition for redress of grievances
· the privilege of the writ of habeas corpus
· Court rejected view that 14th amendment radically changed our concept of federalism and held that the 14th amendment does not make the Bill of Rights applicable to states.  
· Court then concluded that the right to practice one’s calling was within the domain of the states and was not a national citizenship right. As such, a suit against states under the 14th amendment privileges or immunities clause was improper. 
III. 14th Amendment P&I Clause: National Right to Interstate Travel

· Court has recognized a right to interstate travel and to live in different states in the union. While this right has been held to exist it has failed to find a constitutional home – the source of the right is unclear.  
· Court has ruled that state can’t tax or criminalize as to impair right to interstate travel. State can’t limit welfare benefits and voting rights through durational residency requirements either. The right to interstate travel is a national right that falls within the privileges or immunities clause of the 14th amendment. 
Saenz v Roe – Welfare Benefits Durational Residency Requirement 
· Court struck down a CA law that limited welfare benefits for new residents who lived in the state less than a year. Court found that the CA rule setting welfare benefits based on recipient’s state of prior residence violated the 14th amendment P&I clause. 
· Court held that the privileges and immunities clause of 14th amendment protects a particular and important aspect of the right to travel, namely that the right of national citizenship is the right to move from state to state and become a citizen of a new state.
· Person who has recently become a citizen of a state is entitled to the same privileges enjoyed by longer standing citizens of that state. State doesn’t have to give its citizens anything, but when they do give something they can’t discriminate through duration residency requirements.
· Strict Scrutiny – Court seems to have applied strict scrutiny to CA’s rule disfavoring recent newcomers. CA’s fiscal justification did not come close to satisfying the strict standard of review.
· Significance – the 14th P&I clause requires states to satisfy strict scrutiny before they may treat newly arrived residents less favorably than those of longer standing. Case probably does not change rule that a state is entitled to impose a requirement of residency as a precondition to receiving state benefits – it just has to satisfy strict scrutiny. 
IV. Due Process Clause of 14th Amendment and the Incorporation Controversy
· Nearly all the guarantees of the Bill of Rights have been interpreted by SCOTUS as being so important that if a state denies these rights, it has in effect taken away an aspect of liberty. 
· But SCOTUS has never said that 14th amendment’s guarantee of due process requires the states to honor all of the guarantees specified in the Bill of Rights as a whole [total incorporation], instead the Court uses a selective incorporation approach. Under this approach, each right in the Bill of Rights is examined to see whether it is of fundamental importance. If so, that right is selectively incorporated into the meaning of due process under the 14th amendment and is thus made binding to the states. 
· Nearly all rights contained the Bill of Rights has been incorporated, one by one, into the meaning of due process, under the selective incorporation approach. 
· Once a given Bill of Rights guarantee is made applicable to the states, the scope of the guarantee is interpreted the same way for the states as for the federal government. The exception to this rule is in Apodaca where the Court upheld the constitutionality of a non-unanimous jury verdict in state criminal cases even though they must be unanimous in federal cases. 

· Three Contrasting Views:
· Selective incorporation/fundamental rights (majority approach: Cardozo and Frankfurter)   

· Most proponents of this approach also hold that the Bill of Rights does not set outside limits on the concept of liberty.

· Cons – Open to the argument that it gives too much scope to the personal views of individual justices. Application is so unpredictable that the states are hamstrung by uncertainty.

· Total Incorporation (Black) – Only the bill of rights guarantees and no others should be considered part of the 14th amendment’s guarantee of due process.

· Cons:
· Historical support is weak.

· Deprives the states of opportunities for reform. Infringes on state and local government’s autonomy.

· Not really less vague than the selective approach because it merely shifts judicial discretion from the general concept of liberty to the individual scope of the guarantees (i.e. what does cruel and unusual punishment mean?).

· Total Incorporation Plus View – Other justices have occasionally built upon Black’s view by saying that the total bill of rights is incorporated in 14th amendment, but they also believe that other non Bill of Rights guarantees should be part of the amendment
· Bill of Rights Guarantees Incorporated:

· 1st amendment’s establishment clause, free exercise clause, and protections of speech, press, assembly, and petition

· 4th amendment’s protection against unreasonable search and seizures and requirement for a warrant based on probable cause

· 5th amendment’s prohibition of double jeopardy, protection against self incrimination, and requirement that government pay just compensation when it takes private property for public use

· 6th amendment’s requirement for a speedy and public trial by impartial jury

· 8th amendment’s prohibition against excessive bail and cruel and unusual punishment

· Bill of Rights guarantees not incorporated are:

· 2nd amendment’s right to bear arms 

· 3rd amendment right to not have soldiers quartered in a person’s home  
· 5th amendment’s right not to be subject to a criminal trial w/o a grand jury
· 7th amendment’s right to a jury trial in civil cases.  
· Court has never ruled on whether prohibition of excessive fines provision in 8th amendment is incorporated. 
–                                                   

Chapter 8: Substantive Due Process
    
                                                                     –
I. Substantive Due Process Generally
(A) 14th Amendment Due Process Clause: “Nor shall any State deprive any person of life, liberty, or property w/o due process of law.”
(B) Liberty Interest/Non-Fundamental Rights/Rationality Test – If a right or value is found to be non-fundamental, then the state action that impairs that right has to meet the rationality test.  
· Test: State must pursue a legitimate governmental objective and means should be rationally related to that objective. 
· Court has been willing to hypothesize reasons which would support the legislature’s action, even if there is no evidence that these reasons in fact motivated the lawmakers. [Williamson Optical]

(C) Fundamental Rights/Strict Scrutiny – SCOTUS has held that some liberties are so important that they are deemed to be fundamental rights and that generally the government cannot infringe upon them unless the regulation survives strict scrutiny. 
· Test: Where a state or federal regulation impairs a fundamental right: (1) the objective being pursued by the state must be compelling and (2) the means chosen must be necessary to achieve that compelling end. There must not be any less restrictive means that would do the job as well. [Burden of proof/persuasion is on the state] 
· Fundamental Rights: Rights are related to the right of privacy or right of autonomy.
· Family Relations – Marriage, child-bearing, child-rearing, right of relatives to live together, custody of children. 
· Right to Procreate/Contraception – Procreation and birth control is a right protected by substantive due process. However, in abortion, state has a somewhat countervailing interest in protecting potential life so that not all restrictions on the right of abortion will be subject to strict scrutiny. Standard is now undue burden test from Casey. 
· Sex – Regulation interfering with sexual activities:
- Married Couples – B/t married couples in private = strict scrutiny = violates SDP.
- Homosexuals – Activity is not fundamental, but there is a liberty interest so…rational relationship standard, striking down as irrational any regulation that seems motivated by the majority’s moral disapproval. 
· Right to Refuse Medical Treatment – Fundamental; Clear Convincing Evidence; No Substitutes
· Right to Commit Suicide – Right to privacy does not include right to physician assisted suicide!
(D) Heightened Scrutiny – Significant and important state interest and substantial relationship between means and ends.   
II. Substantive Due Process and Economic Regulation 
Lochner – The first case to address substantive due process involved a state regulation of the hours that bakers could work. SCOTUS declared unconstitutional as violating the due process clause of the 14th amendment because it interfered w/freedom of contract. The law prevented bakery owners and bakers from contracting for as many hours of work as they wished. 
· Court rejected public health rationale. Court did not find bakers to be an especially endangered group (like miners) and stated that long working hours did not affect the public health and safety by making the baked goods less fit to eat. Any interest the state had in guarding the wholesomeness of the baked goods could be satisfied by measures which interfered less with the freedom of contract (inspecting premises, requiring bathrooms, etc).  Thus, the regulation was not a justified means of accomplishing the state’s objective.
· Court rejected the labor law justification. The police power extended only to the protection of the public welfare. The readjustment of bargaining power between bakers and their employers was not sufficiently of public concern. The Court found no reason to believe that bakers as a class needed special protection and as such, the labor law justification was not a legitimate ends.  
· Close Fit – Court requires a very close fit, a real and substantial relationship between the statute and its objectives. 
· Lochner indicated that the judiciary would carefully scrutinize legislation to ensure that it truly served a valid purpose. Court would scrutinize both ends served by the legislation to ensure that there really was a valid purpose and the means to ensure that the law sufficiently achieved its purported goal. 
Lochner and judicial philosophy behind it were subjected to intense criticism in 3 decades following the case. After 1937, the Court adopted a policy of greater deference to government economic regulations and applied rational basis review to economic regulations. 
West Coast Hotel – Court upheld a state minimum wage law for women and said: (1) rejected Lochner and held that it would no longer protect freedom of contract as a fundamental right (2) government could regulate to serve any legitimate purpose (ends) and (3) the judiciary would defer to legislature’s choices (means) so long as they were reasonable.    
US v. Carolene 

· Court introduced the modern conception of substantive due process in footnote 4. 

· Footnote 4 – Articulated a double standard of review for violations of SDP. Court would defer to government and uphold laws so long as they were reasonable. But deference would not extend to laws interfering w/fundamental rights or if there is discrimination against discrete and insular minorities. This double standard of review introduced the modern approach to SDP.
· When analyzing whether a law violates SDP, the court looks to answer two questions: (i) does the law impair a fundamental or non-fundamental right (ii) if the law infringes on a right protected by SDP, is there sufficient justification for the government’s infringement? Does the infringement meet the appropriate standard of review?
· A right is a fundamental right when the right is deeply rooted in our nation’s history/tradition or  the right is implicit in the concept of ordered liberty such that neither liberty nor justice would exist if such a right were sacrificed.  
· SDP has become the grounds for analysis for any law that denies a right to everyone.  Determination of fundamental rights has grown to include the right to marry, the right to procreate, the right to rear children as individuals see fit, etc.           
III. Substantive Due Process: Protection of Non-Economic Rights: Reproduction; Family; Sex; Death 
(A) Background
Meyer – Statute Banning Foreign Languages Invalidated – Raising Kids
SCOTUS struck down a state law which prohibited the teaching of foreign languages to young children. Statute violated the important right of parents to make decisions regarding the upbringing of their children. Court applied what appears to be rationality test and concluded that the statute was without reasonable relation to any end within the competency of the State.
Pierce – Statute Banning Private/Parochial School Attendance Invalidated – Raising Kids
SCOTUS struck down a state statute requiring children to attend public schools and thus preventing them from attending private and parochial schools. This decision rested on the liberty of parents and guardians to direct the upbringing and education of children under their control. The Court denied the power of the state to “standardize its children” by forcing them to accept only public education.  
Skinner – Sterilization of Felons Invalidated – Right of Procreation
Case was decided on equal protection grounds but was motivated by substantive due process like concerns. Court invalidated OK statute which provided for compulsory sterilization of felons. Emphasized that its reason for strictly scrutinizing the discrimination was that “marriage and procreation are fundamental to the very existence and survival of the race.” Issue worthy of strict scrutiny.
(B) Contraception
Griswold v. CT – Banned Use of Contraceptives By Married Couples Invalidated
· Facts: CT law forbade use of contraceptives and made its use a criminal offense.  
· Holding: Court struck down the CT statute but declined to make explicit use of the substantive due process doctrine. Instead, the Court found that the Bill of Rights guarantees protect the privacy interest and create a “penumbra” or zone of privacy. Court then concluded that the right of married persons to use contraceptives fell within this penumbra.
· Invalid Statute – Court’s decision didn’t specify how the CT ban on contraceptives violated the penumbra of privacy. But part of the rationale seemed to have to do with the privacy implications of proof in the law’s prosecution. 

· Constitution protects individual decisions in matters of child bearing. 
· Note: If Griswold = childbearing then linked to Roe. If Griswold = marital intimacy, then not linked to Roe.
Post-Griswold: Eisenstadt v. Baird – Access of Unmarried People to Contraceptives – Equal Protection Case
· Court invalidated a statute which by permitting contraceptives to be distributed only by registered physicians and pharmacists and only to married persons, discriminated against the unmarried. In striking down the statute, the majority invoked equal protection as well as substantive due process grounds. 
· “Whatever the rights of the individual to access to contraceptives may be, the rights must be the same for the unmarried and the married alike…If the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted gov intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.”

· Eisenstadt expands on Griswold in recognizing a right to control reproduction as a fundamental right. It is also significant in recognizing a right for unmarrieds.
Carey v. Population Services International – Access of Minors to Contraceptives
Court struck down NY prohibition of sale or distribution of contraceptives to minors under 16 – strict scrutiny was required for restrictions on access to contraceptives b/c such access is essential to exercise of the constitutionally protected right of decision in matters of childbearing that is the underlying foundation of the holdings in Griswold, Eisenstadt, and Roe. Court found that limiting distribution of contraceptives to licensed pharmacists unduly restricted access to birth control and infringed on the right to control procreation.
(C) Abortion  
Roe v. Wade
· Central Holding: Court invalidated a TX statute’s near complete ban on abortions based on privacy grounds. Court held that a woman’s right to privacy is a fundamental right under the 14th amendment and includes the woman’s decision whether or not to terminate a pregnancy. Court divided pregnancy into trimesters and prescribed a different rule for each trimester based on balancing the woman’s privacy interest and the state’s interests in the health of the mother and a viable fetus. 
· Court found that in the first trimester, the state may not ban or regulate abortions – the decision is left to the woman and her physician. But the right to privacy is not absolute. At the second and third trimesters, the interest of the state becomes sufficiently compelling to sustain regulation. 
· In the second semester, the state has a compelling interest in protecting the health of the mother and thus may regulate the abortion procedure in ways that are reasonably related to the mother’s health. (Such regulation may include a requirement that the operation take place in a hospital rather than a clinic. It was implied that the risk of mother’s death through abortion is higher in the second trimester.) State may only protect mother’s health and not fetus’ life during this period. Flat ban on 2nd trimester abortions is not permitted; nor are state regulations to protect the fetus rather than mother’s health.
· In the third trimester, when the fetus becomes viable, the state has a compelling interest in protecting the fetus and may therefore regulate or even proscribe abortion. However, abortion must be permitted where it is necessary to preserve the life or health of the mother. 
· Standard of Review: The Court held a woman’s interest in deciding the issue herself was a fundamental one which could only be outweighed if (1) there was a compelling state interest in barring or restricting abortion; and (2) the state statute was narrowly drawn so that it fulfilled only that legitimate state interest.
· Note: Only personal rights that can be deemed fundamental or implicit in the concept of ordered liberty are included in the guarantee of personal privacy. The right has some extension to activities relating to: marriage, procreation contraception, family relationships, child rearing….But there is no overarching source of the right. This suggests that it’s from the 14th amendment and the concept of ordered liberty. 
· Criticisms of Roe
· Weighing of Relative Values – Before viability (3rd trimester), the Court favors the mother’s interest over the state’s interest in protecting a potential human life. Although the Court discusses the strength of the woman’s interest in some detail, it never states why this interest should outweigh the state’s interest in protecting the fetus.
· Lack of Abstractness – Trimester framework is too specific; constitutional rights should be stated in principles sufficiently absolute to give them roots throughout the community and continuity over significant periods of time; new statistics about relative medical risks of childbirth and abortion or new medical advances which move forward the time of viability may make the trimester decision in Roe no longer appropriate. Trimester approach later modified in Casey to a rule that abortion may not be unduly burdened.
· Judicial Legislation – Court makes factual assumptions about present state of medicine which may not be true for all places. These kinds of factual and value decisions are more properly the domain of the legislature than the Court. 
· Equal Protection/Sex Discrimination – Allowing states to forbid abortion amounts to sex discrimination. Current law does not force men to sacrifice their bodies and restructure their lives where nothing less will permit their children to survive. Compels women to be involuntary incubators. By forcing the woman to give assistance to a fetus by carrying it to term impairs her interest in non-subordination, freedom from physical invasion and imposed physical pain and hardship.  “Compelling a mother to nurture the dependent fetus forecloses her freedom to determine whether that is a relationship she can and will sustain and imposes enormous costs on her life, health and autonomy. Respect for the fetus may not be brought by denying the value of the woman.”

Planned Parenthood v. Casey – Various Restrictions on Abortion
· Joint opinion: stated that it was reaffirming the essential holding of Roe. Opinion saw the essential holding as:

· Recognition of right of woman to choose to have abortion before viability and obtain w/o undue interference from State.

· Recognition of State’s legitimate interests from outset of the pregnancy in protecting health of woman and life of fetus. 

· Confirmation of State’s power to restrict abortions after fetal viability, if the law contains exceptions for pregnancies endangering the woman’s life or health.

· Joint opinion emphasized that the special nature of the abortion decision required that it be left to the woman alone, for it impacts upon her in a uniquely personal way.

· Test: Undue Burden Standard – State may restrict abortion so long as they do not place undue burden on the woman’s right to choose.   

· A state regulation will constitute an undue burden if the regulation has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus. After viability, the state may proscribe all abortions not needed to protect the health or life of the mother. Issue is now viability of the fetus.

· Rejects Trimester approach because it undervalues the State’s interest in potential life because it completely ignores that interest during the first two trimesters. 

· Impliedly rejects Roe’s view that the right to abortion is a fundamental right and the rule that every pre-viability restriction on this fundamental right must survive strict scrutiny. Opinion did not discuss the issue but did not apply the strict scrutiny test to the PA statute. So we must assume that abortion is no longer a fundamental right and restrictions on it are no longer to be strictly scrutinized. 

· All but one of PA restrictions were upheld as not being unduly burdensome   

· Not An Undue Burden: Informed Consent/24 hour waiting period; Parental Consent; Filing and Reporting of Info 
· Undue Burden: Spousal Notification – struck down as an undue burden; it is a substantial obstacle to abortion for some women, many fear that they will be psychologically abused by the husband or that he will abuse their children; also exceptions in the provision were too narrow. As to the women who do not voluntarily notify the spouse, the requirement that they do so was a substantial impediment.  

· Significance of Casey

· Abortion as Protected Interest – A woman’s right to decide whether to terminate her pregnancy will be an interest that receives special constitutional protection. A state may not simply forbid all abortions. 

· Particular Type of Abortion – Nothing in Casey seems to prevent the states from totally forbidding a particular type of abortion, as long as enough other alternatives are available that the right of abortion has not been unduly burdened. 

Post Roe Developments
After Roe, many anti-abortion legislatures passed a variety of laws that increased the difficulty and cost of getting an abortion. SCOTUS struck down nearly all of these laws on the ground that they were not reasonably designed to further the state interest in protecting the woman’s health. The two major exceptions were restrictions on abortions for minors and limitations on public abortion funding. 

PP of MO v. Danforth – Consent Requirements: No Absolute Veto Power
· Court barred the states from giving a pregnant woman’s spouse or parents an absolute right to veto the woman’s decision to obtain an abortion. Court says the woman is more directly affected by the pregnancy and should have the deciding vote. 
· Also, since state itself cannot proscribe abortions during the early stages of pregnancy, it cannot delegate this power to the husband by allowing him to veto the procedure. In Casey below, Court found that spousal notice requirement was an undue burden. Thus, it is clear that the state may not require spousal consent.
Parental Consent for Minors
· No Automatic Right to Abortion/Condition – SCOTUS has ruled that a state may require parental notice and/or consent for an unmarried minor’s abortion so long as it creates an alternative procedure (judicial bypass) whereby a minor can obtain an abortion by going before a court. The judge can approve the abortion by finding that it would be in the minor’s best interest or by concluding that she is mature enough to make the decision for herself. [Danforth]
· There is a lower standard for restricting abortions because the state has a greater interest in kids. Therefore, they can make more restrictive regulations for kids than women. Test is significant state interest and means are substantially related to the ends.
Public Support for Abortions – Can’t put obstacles but need not remove obstacles not of its creation.
· Funding – Court has held that the government may refuse to pay the expenses of abortion: (1) where the abortion is not necessary for the health of the mother [Maher]; and (2) even where abortion is necessary for the health of the mother. [Harris]
· Facilities and Staff – The Court has also held that the state may prohibit the use of any public facility or public staff to perform abortions. Court noticed that the case might be different if all health care was provided in state facilities. [Webster]
· Rationale of Cases: Interpreted Roe to mean not that a woman had a fundamental right to an abortion, but that she had a fundamental right to be free of unduly burdensome interference with her freedom to decide whether to terminate her pregnancy. Government need not give assistance to women desiring to exercise their constitutional right to an abortion. A pregnant woman is left in the same position as if the government had provided no funding or assistance in the first place. State cannot impose obstacles but does not need to remove an obstacle or restriction on access to abortions that already there. State does not need to remove obstacles in the path of a woman’s exercise of her freedom of choice that it did not create.  

Stenberg v. Carhart – Partial Birth Abortion
· Court struck down NB law that banned partial birth abortions w/o providing for exceptions to preserve mother’s health (but had a provision where it was allowed to save the mother’s life). Court held that if a particular abortion method may be safer for the mother in some circumstances, state may not flatly ban method, and must instead allow a maternal-health exception to the ban.
· Case demonstrates that the undue burden test is to be used in evaluating laws regulating abortion.

(D) Family Relationships: Marriage, Living Arrangements,  Custody
SCOTUS has found that a person’s decision about how to conduct his family life often rises to the level of a fundamental right. 
Marriage: 
Loving – Interracial Marriage
Court struck down VA ban on interracial marriage, relying principally on equal protection. But Court also noted as an alternative ground for holding that the statute deprived liberty without due process of law in violation of the DPC of 14th amendment. Freedom to marry or not marry a person of another race resides w/individual and cannot be infringed by State – marriage is a fundamental right. 
Zablocki  – Parent’s Right to Remarry/Child Support
· Based on equal protection but strongly influenced by substantive due process. 

· Court struck down statute restricting a parent’s right to remarry if they had child support due. State’s interest was legitimate and substantial but the state’s method of furthering these interests unnecessarily interfered with the fundamental right to marry. There are other less restrictive methods of collecting child support. 

Turner v. Safley – Marriage in Prison
Court struck down a prison regulation that restricted prison inmates’ right to marry by conditioning it on the prison superintendent’s approval for compelling reasons such as pregnancy or birth of a child. Court says that decision to marry is fundamental and remains so even in the prison context.
Extended Family Relationships 
Moore   
· Court struck down a zoning ordinance which allowed only members of a single “family” to live together on substantive due process grounds. Thus, the government may not pass zoning regulations which impair the ability of family members to reside together, even if the family is an extended rather than nuclear one. 
· The right of members of a family to live together was a liberty interest and state impairment of that interest must be examined carefully – stricter than rationality review. Although state interest advanced in support of the ordinance were legitimate (preventing overcrowding, traffic congestion, and burdens on the local school system), these interests were only marginally advanced by the ordinance.  
· Distinguished from Belle Terre – Court honored fundamental rights status on family relations, not right of individuals to choose with whom they live. This case involves related people.
· Rule – Constitution protects family rights, not just for parents and children, but for the extended family as well. SCOTUS has recognized a fundamental right to keep family together, including extended family.
Belle Terre  
Court upheld a zoning restriction which excluded most groups of unrelated people from living together – found no privacy rights involved. Unrelated persons had no fundamental right to live together. In particular, no fundamental right of association or privacy was found to be involved. 
Family Relationships and Role of Tradition
Troxel – Grandparents: Upbringing of Kids
Court said that a state court decision granting grandparents visiting rights to their grandchildren over the objections of the sole surviving parents had violated the mother’s substantive due process rights. DPC of 14th amendment protects the fundamental rights of parents to make decisions concerning the care, custody, and control of their children. DPC does not permit a State to infringe on the fundamental right of parents to make childrearing decisions because a state judge believes a better decision could be made.
Michael v. Gerald – Child Custody 
· No majority opinion, but Court upheld CA judgment denying a biological father’s (but not husband’s) claim for visitation rights, relying on presumption that a child born to the wife is a child of the marriage, even though blood test proved he was the father.

· Liberty interest must be fundamental and traditionally protected by society; framed issue as whether relationship b/t persons in the situation of the father and child has been treated as a protected family unit under the historical practices of our society and whether on any other basis it has been accorded special protection – he says no – our traditions have protected the marital family. Scalia looks at history and tradition.
· Case is important because the opinions focused on the basic question of how the Court should decide the content of fundamental rights: Is tradition determinative and, if so, must it be a tradition stated at the most specific level of abstraction?

(E) Sexuality
Bowers v. Hardwick – Overruled in Lawrence
· Court upheld the statute which banned oral and anal sex (without distinguishing b/t hetero and homo-sexual behavior) as it applied to homosexual sodomy. 
· Majority asserted that Court had regarded and should regard as fundamental only those liberties that are implicit in concept of liberty or deeply rooted in Nations’ history and tradition. Court said homosexual sodomy was not such a liberty under either of those formulations. Court narrowly framed issue as whether Constitution confers a fundamental right upon homosexuals to engage in sodomy. Court applied rationality review and upheld the law rejecting П’s claim that morality alone was insufficient to provide a rational basis for a law. 
· Dissent by Blackmun – Majority defined the issue too narrowly. The case was not about a fundamental right to engage in homosexual sodomy, but about the much broader right to be let alone. The statute was not limited to homosexual sodomy, it included heterosexual conduct equally. Right to be let alone involved two strands:
· Decisional Aspect – a right to be free of governmental interference in making certain private decisions. The majority decision did not merely refuse to recognize a fundamental right to engage in homosexual sodomy, but a fundamental interest all individuals have in controlling the nature of their intimate associations with others. 
· Spatial Aspect – a right to privacy of certain places without regard to the activities that go on there. Activities that take place in one’s own home deserve special protection.  

Lawrence v. Texas – Overrules Bowers
· Case directly holds that states may not criminalize private homosexual conduct b/t consenting adults. Majority’s language suggests that present Court is willing to recognize a fairly broad autonomy/liberty interest in private consensual adult sexual conduct generally. Liberty gives protection to adults in deciding how to conduct their private lives in matters pertaining to sex.
· Note: Court says the TX statute furthers no legitimate state interest which can justify its intrusion into the personal and private life of the individual. Opinion does not classify interest in pursuing homosexual conduct as being a fundamental interest. Instead, the opinion applies rational basis review and strikes down the statute on the grounds it furthers no legitimate state interest. 

· Concurrence – O’Connor invalidates the TX statute, but on equal protection grounds rather than due process. TX statute only applied sodomy b/t same sex partners, not to opposite sex partners. Thus, TX was treating the same conduct differently based solely on the participants. TX justified the statute as furthering the promotion of morality. But, O’Connor says moral disapproval of a group like homosexuals is an interest that is insufficient to satisfy the rational basis review under the EPC.
(F) Death: Right to Refuse Medical Care and Right to Suicide
· Right to Refuse Medical Care – In Cruzan, the court held that competent adults have a constitutional right to refuse medical treatment under the 14th amendment liberty interest. 

· Clear and Convincing Evidence – However, this right is not absolute and can be regulated by the state. A state may require clear and convincing evidence that a person wanted treatment terminated before it is cut off. Majority acknowledged the state’s important interest in protecting life and in ensuring that a person desired the end of treatment before it is suspended. Court applies heightened evidentiary requirements. 

· No Substituted Judgment Required – A state may prevent family members from terminating treatment for another. The right to end treatment belongs to each individual and a state may prevent someone else from making the decision. [Family members may be in a conflict of interest situation. Thus state may choose to defer only to the wishes of the patient rather than confide the decision to close family members.]

· Open Questions:
· Court did not articulate a level of scrutiny to be used in evaluating government regulation of personal decisions concerning refusal of medical treatment. Majority opinion recognized that a right to refuse treatment existed, it did not label it fundamental or imply that strict scrutiny should be applied. Nor did it suggest a lower level of scrutiny should be used. Court was silent on the level of scrutiny issue. 

· Court did not say what is sufficient to constitute clear and convincing proof. Implied that a living will would satisfy the test but that a state can limit the use of oral testimony. 

· Ex. Required vaccinations where the government has a compelling interest in stopping the spread of communicable diseases.

· Right to Suicide – People do not have a general liberty interest in committing suicide. Nor do they have a right to recruit a 3rd person to help them commit suicide (physician assisted suicide). 
· In Washington v. Glucksberg (due process) and Vacco v. Quill (equal protection) SCOTUS upheld state laws prohibiting assisted suicide and rejected claim that there was a constitutional right to physician assisted suicide. Liberty interest in assisted suicide was not fundamental. As such, Court applied that rational basis test. Court found that the laws prohibiting physician assisted suicide reasonably served many legitimate interests and were rational: the state has important interests in preservation of life, protecting integrity and ethics of medical profession, in protecting vulnerable groups and preventing involuntary euthanasia. 

· In both cases, Court noted that there was an absence of constitutional limits on state laws in the area of the right to die. Thus, the issue is left to the political process; states may prohibit or allow physician assisted suicide largely unconstrained by the Constitution. 
· Moreover, the Court has also noted that in particular cases, an individual’s claim of such a right might be strong and the state’s interest much less, and in those cases, the application of such a statute may be invalid. [Ex. Pain is so bad that doctor has to prescribe medication to alleviate a patient’s pain, even if the doctor knows that the medication would likely cause the patient’s life to end sooner than w/o such medication.]

–                                                   


Chapter 9: Equal Protection     
    
                                                                     –
Equal Protection vs. Due Process: If a fundamental right is safeguarded under due process, the constitutional issue is whether the government’s interference is justified by a sufficient purpose. If the right is protected under equal protection, the issue is whether the government’s discrimination as to who can exercise the right is justified by a sufficient purpose. If the law denies the right to everyone, then due process would be the best grounds for analysis; but if the law denies a right to some, while allowing it to others, the discrimination can be challenged as offending equal protection or the violation of the right can be objected to under due process. 
All equal protection cases pose the same basic question: Is the government’s classification justified by a sufficient purpose/objective [for its discrimination]? What is a sufficient justification depends entirely on the type of discrimination.

Question 1: What is the classification? How is the government distinguishing people? Economic? Wealth? Age? Gender? Race?
Question 2: What is the appropriate level of scrutiny?

Question 3: Does the government action meet the level of scrutiny?

I. Equal Protection: Generally
(A) EPC prevents governments from making improper classifications – protects against arbitrary or invidious discrimination: employing classifications that cannot be justified on the basis of any legitimate governmental interest and that are adopted merely for the sake of harming a particular group. Invalidates classifications that are so arbitrary as to be unconstitutional.
(B) EPC guarantees that people who are similarly situated will be treated similarly [segregation] and that people who are not similarly situated will not be treated similarly [imposing same requirements on those with handicaps as those w/o handicaps]. EPC applies only to the making of the classification, not the adjudication of individual situations. 
(C) Requirements – EPC applies only to government action, not action by private citizens. Requires state action. EPC of the 14th amendment applies to state and local government actions. EP is applied to the federal government through the DPC of 5th amendment.  
(D) As Applied vs. Facial – Two ways a П can attack a classification:
(1) Facial – If П attacks a classification that is clearly written into the statute or regulation, he is saying that the statute or regulation violates EP on its face.  
(2) As Applied – If П’s claim is that the statute/regulation does not make a classification on its face, but is being administered in a purposefully discriminatory way, then he is claiming that the statute/regulation is in violation of EP as applied. 

(E) Three Levels of Review for Judging Whether Governmental Classifications Violate EPC
(1) Strict Scrutiny –Classification will be upheld only if it is necessary to promote a compelling governmental interest. Fit between means and ends must be tight. Applies to a statute based on a suspect classification [race, national origin] or that impairs a fundamental right [right to vote, right to have access to courts/criminal appeals, interstate travel]. 
· Fundamental Right – Whenever a classification burdens a fundamental right, the classification will be subjected to strict scrutiny even though the people who are burdened are not members of a suspect class. 
· Racial Groups – Discrimination against any racial group will merit strict scrutiny, even if that group has never been the subject of widespread discrimination. It also doesn’t matter if classification benefits or disadvantages the class. 

· Suspect Classes Intent To Discriminate Required – A classification will not be deemed suspect and therefore subject to strict scrutiny unless the Court finds that there was a legislative intent to discriminate against the disfavored group. 
· If the government enacts a statute or regulation that merely has the unintended effect of burdening, say blacks more than whites, the Court will not use strict scrutiny. Thus, the mere fact that the law has a less favorable impact on a minority group than it has on the majority is not sufficient to constitute a violation of equal protection. It’s also not sufficient that the legislature adopted a law in spite of, and not because of, its adverse effects on these groups. Intent/Purpose requires more than awareness of consequences.  
· Intentional discrimination is required – but doesn’t need to be sole purpose of the law, discriminatory intent as a motivating or substantial factor is sufficient. Intent can be inferred from totality of relevant facts. 
· Purposeful discrimination may be shown in any of three ways:
- The law discriminates on its face: by explicit terms. [If law discriminates on its face, Court will not require that it be shown to have an actual discriminatory impact on the case at hand or that there is discriminatory purpose]

- Though neutral on its face, the law is administered in a discriminatory way.   

- The law, although neutral on its face and is applied in accordance with its terms, was enacted with the purpose of discriminating: as shown by the law’s legislative history, statements made by the legislators, the law’s disparate impact, or other circumstantial evidence of intent. 
(2) Heightened Scrutiny – The classification must be substantially related to an important governmental objective. Applies to semi-suspect classifications like gender [regardless of whether the classification is invidious or benign]. 
(3) Rationality Review – Court will ask whether it is conceivable that the classification bears a rational relationship to a legitimate governmental objective. Applies to all classifications that are not based on suspect or semi-suspect classifications and do not impair a fundamental right. Almost all economic and tax classifications are reviewed under this standard.
(F) Over and Under Inclusive Classifications – Most classifications identify a trait present in some people, and presume a certain connection between that trait and the legislative goal. The goal may be either the prevention of a harm or the furthering of a good. Ways in which the trait upon which the legislature based its classifications might relate to a harm:
· Perfect Fit – between the trait and the harm
· Perfect Lack of Correlation – between trait and harm 
· Under-Inclusive – All those who have the trait contribute to the harm, but that persons w/o the trait also contribute to the harm. Court rarely invalidates an under-inclusive law. Legislatures are permitted to solve problems one at a time – to regulate certain aspects of a harm without regulating all. 
· Over-Inclusive – All persons who contribute to the harm might have the trait, but some people who have the trait might not contribute to the harm 
· Political Accountability Rationale – Since more people than necessary are being burdened by the classification, there is little danger that discrete and insular minorities are being singled out to enable the legislature to escape accountability for its actions.

· Unfair Burdens – Places a burden on one on whom it should not fall. Over-inclusive laws should be given at least moderately strict review because unfair burdens are worse than unfairly escaped burdens. 
· Over and Under Inclusive – Classification is over-inclusive as to some groups of people but under-inclusive as to others.
II. Old and New Equal Protection

(A) Old EP – Minimum rationality review. There were two formulations:
(1) Lindsley – Super deferential. Law will be upheld if there is any conceivable basis for the law and it is not wholly irrelevant to the conceivable public end.

(2) Royster-Guano – Substantial relationship. Law will be upheld if there is a substantial relationship between the means and the end.

(B) New EP under Warren Court – keeps old EP for economic and social purposes, but creates another realm for EP to operate in non-economic eras: strict scrutiny for suspect classes and fundamental rights (voting, access to courts, and interstate travel).
(C) Burger Era – Created a level of intermediate scrutiny where means must be substantially related to achieving an important objective and the ends must be a significant state interest. Refused to expand the list of fundamental rights beyond the areas recognized by the Warren Court.
III. Economic and Social Laws – The Mere Rationality Test
(A) Great Deference – Where neither a suspect class nor a fundamental right is implicated, the Court will review a classification with a generally deferential approach to economic and social legislation. The principal features of the present Court’s review in these areas may be summarized as follows:

(1) Purpose need not be actual – The law will be upheld if the means chosen by the legislature bear a rational relation to any conceivable legitimate legislative purpose; this will be so even though there is no evidence that this was the actual purpose motivating the legislature.

· Search for objectives – The Court often reviews various conceivable objectives which might have motivated the legislature, if it is not clear from the legislative history what the objectives where. So long as there is at least one conceivable objective which is legitimate and which is rationally related to the means selected, the possibility that another, illegitimate, objective might have motivated the legislature will be ignored by the Court. 

(2) Means-end link – IT is not necessary that there be an actual empirical link between the means selected by the legislature and the legislative objective. All that is necessary sit that legislature could rationally have believed that there was a link between the means and end. And the legislature will be deemed to have been capable of such a belief so long as it is debatable whether such a means-end link exists (even though the Court suspects that it probably does not).

(3) One Step At A Time Approach – Legislation will not be invalidated merely because the legislature dealt with only one part of a problem. The legislature may deal with a problem one step at a time. Railway Express Agency v. NY Thus, under-inclusiveness is not necessarily invalid. 
· However, there is potential problem of arbitrary action, regulation of the few. Legislatures could choose only a few to whom they would apply the legislation and thus escape the political retribution that might occur if larger numbers were affected.
· Answer – A contrary rule might preclude a state from undertaking any type of regulation until its resources were adequate to deal with the entire problem. Also, there might be a legislative majority in favor of attacking one aspect of the problem, but not other aspects, so that an all or nothing rule might restrict the state’s opportunities to experiment.  
(B) Conceivable Basis Standard – SCOTUS has held that so long as one of the purposes of the statute is legitimate, and sufficiently closely linked to the means, the statute will be valid under mere rationality review.  
McDonald v. Board of Elections – SCOTUS has used its own imagination to derive theoretical objectives which the legislature might have been pursuing when it enacted the statute. If the hypothetical purpose is adequate, the statute can be upheld. Thus, SCOTUS will overturn statutory classifications only if no grounds can be conceived to justify them. 

MA v. Murgia

MA statute required all state police officers to retire at 50 to maintain a physically fit police force. Statute was upheld, even though some officers over 50 were not in poor health, making the statute over-inclusive. The link b/t being over 50 and being physically unfit was not so attenuated as to be irrational. Court declined to treat age as a suspect class. 
US RR v. Fritz – Congress developed scheme for determining retirement benefits for RR workers based on the worker’s employment history (order of their employers). Court held that so long as there was a plausible reason for Congress to have made the classification scheme it did, the lowest level equal protection review was satisfied, even if there is no hard evidence that the reason was in fact a motivation to Congress. Thus, any conceivable purpose (ends), if it rationally relates to the classification (means), is sufficient to validate a statute. 
IV. Equal Protection & Fundamental Rights (Vote, Access to Courts, and Interstate Migration)
Rodriguez
Court held that there was no fundamental right to equality in public-school education. Absolute equality in education was not guaranteed by the Constitution. Implied that wealth is not a suspect class, therefore, the property tax scheme is left to rationality review.

Plyer 
· Immigrant children are not a suspect class, and education is not a fundamental right ( rationality review. However, the circumstances here dictate that they should get special protection: they came involuntarily and it would subject them to a life of poverty.

· Court holds that denial of public education to illegal aliens was not an infringement of a fundamental right, but may hold that denial of such education to a citizen does constitute an infringement b/c education is vital to EPC’s goal of abolition of governmental barriers presenting unreasonable obstacles to advancement on the basis of individual merit. 
V. Other Classifications: Disability, Age, and Poverty
Cleburne
· Mentally retarded are not a suspect class, so apply rationality review. 
· However, Court still invalidated TX city’s denial of a special use permit for operation of a group home for the mentally retarded. Though it rejected idea that mentally retarded were a suspect class, they applied a higher level of scrutiny than rationality – applied heightened scrutiny w/o admitting it.
· Court rejected ∆’s argument of one step at a time approach.  
· Look at it in terms of gay marriage: (1) negative attitudes from the public is not enough to constitute discrimination (2) harassment is invalid because there are many gays in American that don’t get harassed (3) concern about the number of occupants is not a good excuse. Similarly, concern about child rearing is not a good excuse because there are plenty of bad parents that teach their children improper morals.
VI. Suspect Classifications: Race 
Korematsu – Court recognizes race as a suspect class. However, the law imprisoning individuals of Japanese ancestry (citizens and non-citizens) passes the strict scrutiny test because of the compelling interest of national security at a time of war. Dissent argues that this is based on racial prejudice and assumption that all persons of Japanese ancestry were a threat to national security. No attempt to imprison Germans or Italians. Also, there were better means: individualized loyalty hearings. 
Plessy – Separate but equal did not violate equal protection. Court upheld LA law calling for separate but equal accommodations for black and white RR passengers. Majority reasoned that such laws related to social equality, which was not a goal of EPC and could only be achieved through voluntary action by individuals and not statutes. 
Brown – Court rejects the separate but equal doctrine. Separate educational facilities are inherently unequal – may be equal in terms of tangible factors but unequal in terms of intangible factors.
Brown II – Gave federal district courts primary responsibility for supervising desegregation because of their proximity to local conditions and the possible need for further hearings. SCOTUS gave no precise guidelines but said to use general equitable principles and implement desegregation with all deliberate speed.
Craig – Gender is not a suspect class, however they are a suspicious class, so apply heightened scrutiny. Classifications by gender must serve important governmental objectives and must be substantially related to achievement of those objectives. 

