Professional Responsibility

Prof. Duncan

Conflicts Problem Set

1. L represents D in a criminal tax prosecution.  D is acquitted.  Two years later, L is retained by D’s wife to bring a divorce action and to seek equitable distribution of D’s assets.  May L represent D’s wife?

· Because D is acquitted it’s a fair assumption L’s representation of D has ended. As such this would present a successive conflict issue which is governed by MR 1.9

· At issue is whether under the language of MR 1.9(a) the divorce action (for the wife) and the criminal tax prosecution (for the husband) are “the same or a substantially related matter” and whether the husband and wife’s interests are “materially adverse.”
· If they are substantially related matters and the husband/wife’s interests are materially adverse, MR 1.9 says this can still be cured by the husband’s informed consent, in writing.

· Comment [3] helps clarify “substantially related” for the purposes of MR 1.9. While this fact pattern does not involve “the same transaction or legal dispute”, comment [3] says that “if there is otherwise a substantial risk that confidential factual information…would materially advance the client’s position in the subsequent matter”.

· Most probably in defending husband in the criminal tax prosecution, L learned significant facts about husband’s financial condition/assets. In an action on behalf of wife against husband, there is certainly a risk that such factual information could advance wife’s position.

· Note that MR 1.9 comment [3] even says “For example, a lawyer who has represented a business person and learned extensive private information about that person may not then represent that person’s spouse in seeking a divorce.”

· Conclusion: Husband’s informed consent, in writing, is required for L to represent wife, per MR 1.9

· As a matter of would/should/could: would I take on this representation? Probably not, it looks bad for business – you don’t want prospective criminal clients worrying that what they tell you, you might later seek to use against them in a civil action. Could I? Under the MRs, yes, if I got informed consent in writing. Should I? I don’t think its good policy – you want to foster trust in your clients hence encourage them to disclose relevant facts in their case; if word got out that you represent ex-wives against former clients, that doesn’t lend itself to clients being open with you. 

2. L is retained by A to do the legal work in connection with opening a large restaurant.  L incorporates the restaurant, negotiates and reviews the terms of the lease, works out credit arrangements with banks and suppliers, and helps A get a registered tradename for the restaurant.  Six months after L’s work is done and she has been paid for her services, L is consulted by B, who wants to start a competing restaurant across the street from A’s restaurant.  

a. May L represent B?

· First issue: is this a successive or concurrent conflict? Tough to tell because it looks like L’s work for A is “done” in that the transactions are complete and L has been paid, but it’s not beyond comprehension for A to hold the reasonable belief that L is “still my attorney”.

· More facts are needed – is L under and ongoing duty to help A with issues that come up under the negotiated lease? Same question for the tradename? In short, has the representation ended such that A is a former client for the purposes of the model rules?

· For the purpose of this answer we will treat this as a successive conflict governed by MR 1.9, but raise the flag that this might be a concurrent conflict under MR 1.7.

· Look at L’s representation of A in its component parts to see which might raise a problem: 

· (1) incorporates the restaurant

· (2) negotiates/reviews terms of the lease

· (3) works out credit arrangements w/ banks/suppliers

· (4) gets registered tradename for the restaurant

· Just because A and B are competing economic interests, the MRs do not bar L from representing them both on that ground alone. MR 1.7 comment [6], last sentence, says that conflicting economic interests does not normally give rise to a conflict.

· As to whether there is a successive conflict issue in L representing A and then B, the analysis is whether the matters are “substantially related” and whether per comment [3] to MR 1.9, L learned confidential factual info about A which presents a risk of materially advancing B’s position.

· Incorporating the restaurant for A, then doing the same for B, is unlikely to present a problem under MR 1.9. Incorporation is just a transaction relating to the status of the restaurant as a business entity – knowing about/handling A’s incorporation should present no risk of substantially advancing Bs incorporation.

· Negotiating/reviewing the terms of the lease: very fact dependent…if in negotiating A’s lease for example L may have conceded to the landlord that A would not have an outside speaker system playing music (to attract patrons). That in turn would present a risk that such confidential info could materially advance B’s position in that L could negotiate for/secure the right for B to have music playing outside Bs restaurant. In L’s position, it would be better to play it safe and get informed consent of A.

· Working out credit arrangements w/ banks/suppliers: almost certainly a risk that confidential facts learned in doing this for A could materially advance B. If A only had limited credit, hence could have limited inventory, B could use this information to out-inventory hence out-sell A.

· Getting registered tradename: very unlikely to present a successive conflict issue since A’s restaurant name is presumably by now public information and this is just a biz org transaction like the incorporation work.

· Summary: L could represent B, but should get informed consent in writing to negotiate B’s lease and work out B’s credit arrangements. Would I represent B after representing A? For sure I would in the transactional work, nobodies feelings would get hurt there, but I might stop short of doing the lease negotiation and credit arranging if getting informed consent from A meant upsetting him and losing him as a client for future work. 

b. May L later represent a meat supplier in an action for unpaid bills against A (the defense will be that some meat was defective)?

· Remember that it was L who worked out credit arrangements with suppliers for A, and now we have a situation come up where a supplier wants to sue A for unpaid bills under one of those same credit arrangements. This must surely present a successive conflict problem under MR 1.9(a) requiring informed consent of A.

· The meat supplier would be looking to L to enforce the credit arrangement against A, his former client, that he had arranged. There is a substantial risk that in representing A during the arranging period L could have learned confidential facts that would materially advance meat supplier’s position, e.g. A telling L not to worry about the length of the credit period too much, paying late is customary in the restaurant business.

· Summary: For L to represent the meat supplier, A’s informed consent is required in writing to cure the successive conflict under MR 1.9

c. May L represent A’s landlord in an action to evict A for breach of a covenant against excessive noise?

· Certainly not without informed consent in writing per MR 1.9(a). Looking at comment [3] it’s a virtual certainty that in negotiating the lease terms for A, L would incur a substantial risk of learning confidential facts that could materially advance landlord’s position. 

· Presumably the covenant landlord seeks to enforce is in the very lease that L negotiated on A’s behalf. L would have consulted his client A in negotiating the lease; by way of example A may have informed L that he had already ordered a particularly loud piece of equipment and to try and negotiate the lease such that the excessive noise provisions were vague or hard to enforce – these confidential facts would work to landlord’s advantage.

3.
S&K, a large national law firm, has been discussing a merger with B&H, a small Washington, D.C. law firm that specializes in international trade law.  Eventually, the two firms reach an agreement by which the lawyers at B&H will become partners and associates at S&K.  The merger is scheduled for May 1, four months away.  In a pre-merger conflicts check, the firms discover that a long-time client of S&K, Packer Industries, is plaintiff in a litigation against Zeno Corp., a client of B&H.  B&H does not represent Zeno in the litigation but does represent Zeno on three unrelated international trade matters.  Packer is not a party to these matters and has no interest in them.

S&K fears that if the merger is consummated while B&H continues to represent Zeno and while the litigation is still in progress, S&K might be subject to a motion to disqualify it from continuing to represent Packer in its action against Zeno.  Packer is eager to continue with S&K in that action given S&K’s deep familiarity with Packer’s business.  B&H accordingly withdraws from representation of Zeno, over Zeno’s objection and after Zeno refuses to consent to screening by the newly merged firm.  The merger is then consummated.  Zeno moves to disqualify S&K from continuing to represent Packer in the action against it.  What result?

I just found a comment under 1.7 that I think applies to the Zeno question. 

Comment 6 (of the redlined version)

"Thus, absent consent, a lawyer may not act as an advocate in one matter against a person the lawyer represents in some other matter, even when the matters are wholly unrelated."

· There are two main issues raised in this fact pattern: (1) the propriety of B&H’s withdrawal from representing Zeno Corp. and (2) whether there is an imputed and/or concurrent conflict between Packer and Zeno b/c of the S&K / B&H firm merger.

· B&H’s withdrawal from Zeno Corp: governed by MR 1.16, declining or terminating representation.

· MR 1.16(b)(1)-(7) list conditions under which a lawyer may withdraw. There is nothing in the fact pattern to suggest that the conditions listed in 1.16(2)-(6) inclusive would allow the permissive withdrawal of B&H from representing Zeno.

· That leaves 1.16(b)(1) and (7). (1) allows withdrawal if it can be accomplished without material adverse effect on the interests of the client. Evidently Zeno felt their interests would be materially adversely effected, as evidenced by their objection to the withdrawal and their refusal to consent to screening by the newly merged firm (screening incidentally is not recognized as a fix for conflicts under the model rules).

· The only justification for B&H’s withdrawal would exist under the vaguely worded 1.16(b)(7) which just says “other good cause for withdrawal exists”. Unless B&H can present good cause, it appears that their withdrawal from representing Zeno Corp. was improper.

· Conflict requiring disqualification of the new firm from representing Packer against Zeno(?):
· The “hot potato doctrine” is implicated here: in their keenness to effectuate this merger, B&H can not make a conflict go away by dropping their client when its convenient. They can’t “un-ring the bell” so to speak, in that they can’t forget what they’ve learned about their former client just by withdrawing from representing them.

· Had B&H not withdrawn from representing Zeno before they merged with S&K, there would most certainly have been a concurrent conflict of interest governed by MR 1.7, because the newly merged firm would have been faced with one client (Packer – plaintiff) suing another client (Zeno – defendant). Clearly under MR 1.7(a)(2) the “representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client”.

· The hot potato doctrine means that B&H is not able to turn a concurrent conflict into a successive conflict by dropping Zeno as a client; even though Zeno (once dropped) is technically a former client, the doctrine says the conflict will still be treated as concurrent, thus “consent plus” is required, rather than just informed consent in writing (as for a successive conflict).

· Consent plus puts B&H and the newly merged firm in a very tough/impossible situation. They would have to reasonably believe that they would be able to provide competent and diligent representation to each affected client, MR 1.7(b)(1). When they have one client suing another, they can hardly meet that reasonable belief requirement.

· In summary: consent plus is required but does not look possible. B&H’s withdrawal from representing Zeno Corp. does not comport with MR 1.16 and implicates the “hot potato doctrine”. 

· As for the action by Zeno Corp to have the newly merged firm disqualified from representing Packet as Plaintiff in the litigation: the substantial relationship test requires Zeno to show that (1) an actual attorney-client relationship b/w the moving party (Zeno) and the attorney they seek to disqualify (the newly merged firm) – this they can do b/c the attorney-client relationship b/w Zeno and B&H is imputed to the newly merged firm, and (2) a substantial relationship b/w the subject matter of the former representation and the present representation – b/c B&H is merging with S&K, they are now the same firm with one another’s “traits” imputed to the other. The newly merged firm is “presently representing” Packer in the litigation against Zeno. The “former representation” was of Zeno in the international trade matters (which the fact pattern says are unrelated to the litigation).

· Zeno will not be able to establish the 2nd element of the substantial relationship test. We are told in the fact pattern that the litigation in which the newly merged firm is representing Packer is unrelated to B&Hs representation of Zeno in the three international trade matters. The attempt to disqualify the newly merged firm will probably fail.

· Epilogue: Zeno might have tried to also argue that under MR 1.9 there is an imputed conflict traveling with the migrating lawyers moving from B&H to S&K under the merger, however MR 1.9(b)(2) requires the migratory lawyer(s) to have acquired info protected by MR 1.6 and 1.9(c) that is material to the matter. We’ve been told that what the B&H lawyers learned about Zeno in the international trade matters is unrelated to the litigation, so Zeno will not be able to establish an imputed conflict under MR 1.9 either.

