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Constitutional Law Outline – Prof. Rosenberg

2 questions:

1. Does Congress have the power (to regulate the thing it’s regulating).

2. Is the regulation (means) rationally (or substantially) related | necessary to the purpose (ends).

Supreme Court’s Authority – Judicial Review
· Marbury: Adams didn’t deliver commissions for new judges in president Jefferson’s term & judges (() seek mandamus to compel delivery #(.
· Constitution prevails over law.

· Rule: Supreme Court has right to interpret Constitution. 

· Congress cannot determine constitutionality. 

· Justice Marshall (ex secretary of state) had 4 ways out:

1. Recuse himself.

2. Common law interpretation: no delivery = no commission.

3. Political question – not to be resolved by courts.

4. Executive immunity: can’t issue mandamus against secretary of state.

· BUT chose: law authorizing ( to seek mandamus unconstitutional.

· This way, court doesn’t lose face.

· If issued mandamus, govt. wouldn’t have listened & Supreme Court loses power.

· If take an out option, court seen as weak.

· Broad view: Supreme Court is special guardian of constitution.

· Supreme court has duty to interpret constitution.

· What Supreme Court says is constitution.

· Only courts can interpret constitution – no other branch of govt. can.

· Narrow view: Supreme Court’s power to interpret constitution is incidental.

· Only do this when absolutely necessary (seldom).

· Interpret as narrowly as possible.

· Critique: Constitution doesn’t say courts have right to interpret.

· Marshall made assumption.

· Martin v. Hunter’s Lessee: Supreme Court has right to review judgments of state courts if based on federal law (Art. III § 2).

· Need uniformity – Otherwise states can interpret constitution differently.

· Can review all issues of case, as long as there’s a federal question, but usually only reviews federal issues (coz may interfere with state sovereignty otherwise).

· Supreme court is supreme interpreter of constitution.

· 4 ways to change supreme court decisions:

· Legislate otherwise.

· Change (increase) number of judges on Supreme Court.

· Select judges who you want.

· Impeach judges you don’t want (find something naughty & accuse).

· Congress can’t legislate to overrule substantive decision, but can legislate court’s procedure e.g. say it can/can’t hear abortion cases.

· McCardle: ( appealed from habeas to Supreme Court & before ruling, congress repealed act permitting appeal to supreme court (in fear of decision) #(.

· Congress can limit Supreme Court’s jurisdiction (Art. III).

· Dismissed for want of jurisdiction.

· Klein: ( sued for compensation for lost property in war. Congress passed law that Supreme Court can’t overrule presidential pardons #(.

· Supreme court invalidated rule coz allows president to dictate its jurisdiction.

· Only pass law if neutral i.e. bad for both govt. & individual 

· In McCardle, govt. won but may lose next time coz of law.

· Congress can’t expand Supreme Court’s power.

· Supreme Court can’t review state case if independent & adequate state grounds.

· If same outcome would be reached regardless of fed. question outcome, then Supreme Court can’t review. 

Federalism – Federal Power v. State Power
· Federal govt. only has powers specifically enumerated in Constitution.

· Congress’s main powers granted in Art. I § 8.

· Doctrine of implied powers: Congress can pass laws if they are “necessary and proper” for execution of Congress’s constitutionally enumerated powers (Art. I § 8 – “necessary & proper” clause).

· Congress can do things not explicitly mentioned in constitution, but are implied.

· McCulloch: Congress created national bank & state imposed taxes on national bank (so people would use state bank, coz national bank corrupt).

· If end is constitutional (i.e. within congress’s enumerated powers), then:

· If means are rationally related to constitutional end, then means are constitutional.

· “Necessary” means ordinarily needed.

· “Necessary” ≠ absolutely necessary.
· Congress can create bank, but state can’t tax.

· Term Limits: State (() added conditions to becoming a congressman, despite Constitution’s having laid requirements down #(.
· 10th Amendment: States have powers not delegated to fed. govt. and not prohibited from states in Constitution.
· Not original power: States retain rights given prior to Constitution.
· States never had right to choose congressmen before const.
· Right to choose representatives belongs to the people – not states.
· Since Constitution explicitly mentions, const. is only source of right. 
Commerce Power
· Art. 1 § 8 commerce clause: Congress can regulate commerce among states.

· Commerce clause progression:
Necessary & proper ( Direct effect ( stream (channel) of commerce ( instruments of commerce ( substantially related.

· Began with: Is thing being regulated (means) is rationally related to commerce power (ends)? 

· No need to ask 1st if ends is constitutional, coz commerce power is.

· Shifted to: Is commerce power (means) rationally related to thing being regulated (ends).

· Now must 1st ask: is thing being regulated constitutional i.e. within congress’s power.

· Today’s rule: Law valid if:

1. Activity being regulated substantially affects interstate commerce (i.e. is there a right to regulate) AND

2. Means Congress uses are reasonably related to Congress’s objective (end). 

· Court never gets to 2nd question, coz only needs rationally related, which is a given. So, if answer to 1 is yes, it’s constitutional. 

· Gibbons v. Ogden: State granted ( sole rights to operate boats to & from state & ( operated boats in violation, but under federal law #(.

· Congress can regulate all commerce concerning more than one state.

· “Commerce” means all commercial intercourse. 

· “Among” means anything NOT completely internal.

· Knight: Sugar manufacturing company (() gained monopoly on sugar market violating federal law #(.
· Commerce doesn’t necessarily include manufacturing.

· Congress can only regulate manufacturing if it has direct effect on interstate commerce (extent of effect not important).

· Holmes Dissent: stream of commerce: Congress can regulate instruments used to fuel commerce – need not affect commerce.

· Problematic coz everything would be under federal power; states would have no power.

· Shreveport: Intrastate (internal) railway co. undercut prices of interstate railway co. (() #(.
· If close & substantial relationship between inter & intrastate commerce, Congress can regulate (effectively stream of commerce).
· Congress dominates if control of one requires control of the other.
· Lottery Case: Court upheld law banning shipment of lottery tickets.
· Hipolite Egg: Shift – Commerce power becomes means & thing being regulated becomes ends.
· Hammer (Child Labor case): Congress passed law banning interstate transportation of goods made by companies employing children (() #(.
· If legislation not aimed at item itself, then unconstitutional: Tight fit between means & ends (law struck down).
· Holmes minority (today’s view): If legislation within Congress’s power then valid, no matter how substantially interferes with state.
· Congress using commerce clause to legislate morals (like lottery case).
· Schechter (chicken case): Chicken company (() violated federal minimum wages & hours, but only did business inside state #(.
· Federal law struck down – can’t legislate intrastate commerce.
· Jones: Multistate corp. (() fired employees for union activity against fed. law #(.
· If regulated activities have substantial effect on interstate commerce, then law is constitutional.
· Wickard: Abandons directly related to interstate commerce rule & adopts substantially related.
· Broadest limits of commerce power in Wickard & Darby.
· Darby: Company violated federal minimum wages & hours #govt.
· If thing being regulated has substantial effect on interstate commerce, then constitutional.
· Super bootstrap: Congress can get any law passed by this rule.
· e.g. no marriage for under 18’s – married people under 18 can’t buy goods which have traveled interstate.
· Lopez: No guns in schools #law struck down.
· 4 interstate commerce tests:
1. Direct v. Indirect affect on interstate commerce.

· Fails, coz guns don’t directly affect commerce – it’s criminal, not commercial.

2. Stream (channels) of interstate commerce.

· Fails, coz guns not roads | railways.
3. Instruments (persons | things) of interstate commerce (articles moving in interstate commerce).

· Fails, coz haven’t passed through interstate commerce.
4. Activities substantially related to interstate commerce.

· Fails, coz not substantially related.

5. Necessary & proper.

· Not necessary & proper to interstate commerce (end).

· Gives govt. too much power.

· Political accountability: People wouldn’t know who to blame, coz can’t identify who’s responsible for keeping order.

· Morrison: Rape victim suing under federal violence against women act.
· Struck down: Congress can’t regulate based solely on aggregate effect on interstate commerce (coz then everything affects).

· Again, criminal v. commercial.

· New York v. United States: Federal law forces states to get rid of their own toxic waste #struck down.
· Congress can’t force states to enact regulation (kills sovereignty) – must regulate itself.
· can only encourage i.e. bribe. 
· Printz: Fed. law required local cops to register all guns with fed. govt. #struck down.
· Congress can’t force local police to enforce federal law.
· Can’t bypass forcing states to enact law, by forcing them to police unenacted laws.
State Action
· 14th Amendment § 1: No State shall…

· 14th Amendment § 5: Congress can enforce this article by passing laws.

· Rights only protected from intrusion of rights by state – NOT individual.

· To get to procedural & substantive due process & equal protection rights, must go through door of state action.

· Conservatives want small door – hard to get through.

· Liberals want big door – easy to get through.

· Court likes easy access (BIG door) to:

1. Equal protection.

2. 1st amendment.

· Court doesn’t like procedural due process.

· Civil Rights Cases: Individuals excluded blacks from theaters, restaurants etc. against fed. rule prohibiting exclusion of people from public places.

· Struck down: Congress can’t regulate individuals – only states.

· Shelley v. Kraemer: Contract not to sell homes to blacks & court upheld contract #state action.
· Court’s upholding of contract = state action.
· Nexus rule: If govt.’s act sufficiently involved in | encourages | benefits from private individual’s act, then 
private party’s act = state action.
· Contract is unconstitutional ( holding unconstitutional.
· Seller was willing, buyer was willing; But for state’s interference, sale would have gone through.
· Broad view: Any private discrimination that goes to court = state action.
· Narrow view (more accurate): If only reason for outcome is state’s involvement, then state action.
· Marsh: Jehovah’s witness (() barred from spreading the word in company owned town #(().
· Public function rule: If private individual performs governmental functions, individual’s acts = state action.

· Town = private, but its function = public; unconstitutional to bar (.

· Shopping centers: 1st like private towns, but then became private – less municipal than a town.

· Evans: Private park left to city, but could only be used by whites #unconst.

· Park serves public function ( state action.

· Rule: If function has historically been to state, then state action.

· Burton: Private restaurant renting premises from state refused to serve blacks #state action.
· Totality of circumstances: If state significantly involved in private party’s act, then individual’s act is state action.
· Is there symbiotic relationship between state & industry? No. 
· Moose Lodge: State granted liquor license to bar that won’t serve blacks #no state action.
· Jackson: Heavily regulated electric company cut off (’s electricity without notice (coz no payment) #no state action.
· Remember, court doesn’t like procedural due process.
· Reitman: Hotel refused blacks & state court struck law prohibiting discrimination in leasing #state action.
· If state encourages individual’s act, then state action.
· Blum: Old people moved from good state nursing home to worse private one #no state action.
· State action only exists if state is compelled to perform function by statute.
· Today’s public function doctrine: Only public function if:
· Historically provided by state OR
· State compelled to provide function by statute.
· Lugar: Sheriff helped ( seize (’s goods. 
· Joint participation: If state aids individual’s private act, then state action.
· 3 reasons modern court rejects state action:
1. To avoid reaching underlying constitutional issue.

2. Leave it up to Congress.

3. Modern state action claims don’t involve racial discrimination.

· For state action, govt. must do something more than tolerate i.e. govt. must encourage | benefit | or be involved.
· State action summary:
· 2 ways to get state action:
1. Public Function rule: State action if private individual performs governmental functions. Only a government function if:

· Historically provided by state OR
· State compelled to provide function by statute.
2. Nexus rule: State action if govt. sufficiently involved in private individual’s act. Involved means:

· State compels individual’s act (by statute).

· State encourages individual’s act.

· State benefits from individual’s act (symbiotic).

· State jointly participates in individual’s act.

· Individual’s act must be such that if done by state, would be unconstitutional.

Congress’s Power to Enforce Individual’s Rights against Individuals
· Congress has remedial power i.e. can pass laws to punish unconstitutional behavior. 
· The law will specify the act and the punishment. Sometimes the definition of the act does not fall under the constitutional i.e. it is not obviously unconstitutional. 
· If this happens, congress has gone too far i.e. it is interpreting the constitution, which only the courts can do.
· 13th Amendment: no slavery allowed.
· 14th Amendment: no state shall deny equal protection of the laws.
· 15th Amendment: equal right to vote.
· 14th & 15th amendments protect rights from state interferences only i.e. state action required & can’t prosecute individual.
· 13th amendment: Not limited by state action. Congress can legislate individual rights with racial discrimination.
· Structural rights: from sources other than amendments i.e. from constitution itself e.g. right to travel from state to state.
· Guest: White cops beat up black cops on their way home #blacks.
· 18 USC § 241 imposes criminal penalties for conspiring to deny someone their constitutional rights.

· 42 USC § 1985 – civil counterpart to 18 USC § 241.

· § 241 is remedial of 14th Amendment § 1 (equal protection clause) i.e. codification of 14th amendment.

· State action present coz cops.

· Congress can only legislate individuals who are state officials under §1 of 14th amendment.

· Price: Some individuals aided cops in killing civil rights activists.

·  18 USC § 242 sets criminal penalties if you, under color of law, denying someone their constitutional rights on basis of race, color or alienage. 

· Individuals guilty coz acted with cops, so under color of law.

· 42 USC § 1983 – civil counterpart to 18 USC § 242.

· Early cases: Courts allowed criminal cases to reach private actors if breach of constitutional rights.

· 42 USC § 1983 (color of law) may be backed by 13th amendment.

· 42 USC § 1985 (conspire deny rights) may prevent people from stopping women from getting abortions (coz women have constitutional right.)

· Jones: Seller wouldn’t sell house to black #black.
· Congress can regulate private conduct under 13th amendment if conduct is “badge or incident of slavery.”
· 42 USC § 1982: equal property rights to buy, lease & sell real estate.
· Rationality test: Congress may rationally decide what constitutes badge | incident of slavery.
· To show discrimination under equal protection clause of 14th amendment, must show discriminatory intent (purpose).

· Katzenbach: State (() had stricter voting laws (literacy tests) than Congress.
· State’s voting laws struck down.
· Ratchet theory: State can only pass laws to expand rights granted by Congress – states CANNOT pass laws which take away rights granted by Congress.
· Congress can expand constitution but can’t reduce it.
· Before 1960: Rational relationship test for validity of state laws.
· Literacy tests upheld, coz rational rel. between state’s legitimate aim & the means to achieve it.
· Under rational relationship, 99% of laws constitutional coz v. low level of scrutiny.
· 1960: Court says voting is fundamental right ( compelling state interest (not merely constitutional) & necessary means.
· 2 ways to invoke § 1 (equal protection clause) of 14th amend. via § 5 (Congress’s right to enforce by legislation) to fight voting literacy tests:
1. Racial discrimination (maybe use 13th amendment as well).

2. Unequal educational opportunities.

· Congress has power to outlaw acts that court would not on its own find unconstitutional (referring to 13th amendment).

· Rome: Congress has power to prohibit states from changing voting rights if racially discriminatory result (coz possible racial discriminatory purpose).
· If possibility of racially discriminatory purpose, then unconstitutional under equal protection clause.
· Oregon: Congress can’t set voting age for state elections (state sovereignty).
· Congress cannot interpret its constitution.
· When Congress is within its bounds, it’s remedial power.
· When Congress is outside, Congress is interpreting.
· Out of bounds = purpose of act not constitutional i.e. Congress doesn’t have power to regulate that thing.
· Boerne: Congress’s means must be congruent & proportional (medium scrutiny) to ends, when dealing with discrimination by state.
· Morrison (again): Rape victim suing under federal violence against women act #struck down.
· Act aimed at individuals. 
· Congress can only enforce equal protection (via §5 of 14th) if there’s state action.
Substantive Due Process
· 14th: No state shall deny life, liberty, property without due process.

· If state passes unfair law, it removes a “liberty” without due process.

· Bill of rights (1st 10 amendments) wasn’t applicable to states until 14th 

· Generally, if bill of rights not applicable, state is denying liberty without due process.

· Is a law fundamental? Tests:

1. Necessary for order.

2. Fundamental according to history & tradition.

3. Balancing test: benefit of rule v. detriment of interfering with right.

4. Necessary for liberty & justice.

· Barron: Bill of rights not directly applicable to states.
· Takings clause of 5th amendment not applicable to states.
· 2 approaches to whether a right in Bill of rights must be adopted by states:
· Selective incorporation: Right applies to state only if fundamental right necessary for ordered society.
· Wholesale incorporation: Whole Bill of rights applies to states.
· Almost whole bill of rights is incorporated in every state.
· Slaughterhouse cases: State passed law granting monopoly to one butcher #upheld.
· Old – Due process only applies to procedural due process.
· Saentz v. Roe: State passed law limiting welfare benefits of newly arrived residents #struck down.
· States can’t pass laws reducing privileges & immunities of citizens of US (14th amend.).
· Constitution allows right to travel between states – 3 parts:
· Right to leave & enter another state.
· Right to be treated as welcome visitor.
· Right to same privileges & immunities as citizens of that state.
· The state has no duty to provide for you, but if it does, it must provide equally without discrimination.
· Duncan: ( found guilty of battery without right to jury trial #(.
· ( has right to jury trial for criminal offenses if 6 months jail.
· 3 ways state can adopt a right from bill of rights:
1. Can apply word for word (“jot-for-jot”).

2. Can apply ‘core’ of right.

3. Can apply interpretation of right.

· New right can’t be applied to old cases unless substantive right that states can’t adopt.
· Lochner: State passed law limiting bakers from working over 10 hours a day #struck down.
· Law limits freedom to contract.
· This is fundamental right, so triggers strict scrutiny.
· Requires tight fit between means (law) & ends (law’s purpose).
· Means must be necessary to achieve ends.
· Also requires compelling state interest i.e. compelling objective (ends).
· 2 views:
1. Purpose is to protect public health.

· But then means (law) not necessary to achieve ends.
2. Purpose is to regulate labor.

· Not a constitutional end – impinges on freedom of contract.
· Nebbia: State passed law fixing price of milk #upheld.
· If means reasonably related to end, then constitutional.
· Carolene Products: Congress banned interstate shipment of “filled” milk #upheld.
· If means rationally related to ends, then constitutional.
· Lee optical: State law prevented opticians from selling glasses without prescription from ophthalmologist.
· If conceivable rational relationship between means & ends, then constitutional.
· Only unconstitutional if NO conceivable justification for legislation.
· Since court must consider, all possible ends (reasons), can always find one that’s rationally related, so never fails – law always upheld.
· Meyer: State law banned teaching of foreign languages (after WW II) #struck down.
· No rational relationship.
· Pierce: State law required all scholars to attend public schools (banned private) #struck down.
· No rational relationship.
· Skinner: State law required habitual offenders to be sterilized #struck down.
· No rational relationship.

· Economic & most social welfare regulation – not fundamental rights, so rational relationship.

· Fundamental right = compelling state interest + necessary means.

· Semi-fundamental right = substantial (significant) interest + substantially related.

· Non-fundamental right: legitimate (constitutional) interest + rational relationship.

· Griswold: State banned contraceptives #struck down.

· Privacy is fundamental right ( strict scrutiny…

· Roe v. Wade: State banned abortions unless to save mother’s life #struck down.
· Right to privacy is fundamental ( strict scrutiny… 
· If fundamental right, govt. must show 2 things:
1. The state interest i.e. purpose (ends) is compelling AND

2. The means must be necessary (tight fit) to achieve the ends.

· Casey: If law creates undue burden for woman seeking abortion, then unconstitutional.
· No more strict scrutiny, unless undue burden.
· No undue burden ( rational relationship test.
· Child born in wedlock is child of husband regardless (unless substantial relationship between biological father & child).
· Familial autonomy right – fundamental.
· Bowers: Sodomy law (for homosexuals) #sodomy law upheld.
· Not fundamental right.
· Lawrence: Homosexuality is fundamental right #sodomy law struck down.
· Govt. can’t enter bedroom (or household) – right of privacy is fundamental (over-ruled Bowers).
· Careful – court can’t go too far else can’t outlaw incest.
· Right to die:
· People have 14th amend. right to deny medical treatment.
· State has interest in preserving life – needs evidence that incompetent patient would choose to pull the plug.
· Terminally ill people don’t have right to commit suicide (and cannot get 3rd person to help).
· Cruzan: Must prove accident in vegetable state would choose to die by clear & convincing evidence #can’t pull plug.
· Glucksberg: State law prohibits aiding a suicide #upheld. 
· Right to commit suicide not a fundamental right.
· State interest in preserving life is stronger.
· Substantive due process summary:
· 2 steps:
1. Define the govt. interest: compelling | important | legitimate. 

2. Define individual right: fundamental v. non-fundamental.

Compelling state interest + non-fundamental right = rational relationship. (loose means ends fit – low scrutiny)

Non-compelling + fundamental right = close | substantial relationship. (intermediate fit – heightened scrutiny) – court’s don’t really use this.

Compelling + fundamental right = means must be necessary.

(perfect fit – strict scrutiny) never perfect fit, so individual always wins.

Equal Protection

· Substantive due process = individual v. state.

· Equal protection = classification v. state.

· Old Equal protection: does classification reasonably relate to ends (not tight fit). 2 tests:

· Any conceivable basis (to uphold law).

· Substantial relationship between classification & ends.

· New Equal protection: Much stricter than old EP (strict scrutiny allowed).

· 3 classes:

1. Suspect class = strict scrutiny (classification necessary to ends).

· If suspect class, you win.

2. Intermediate (suspicious) class = heightened scrutiny (classification substantially related to state interest).

3. Non-suspect class = rationally related.

· Tests for suspect class:

· Discrete & insular minority.

· Historically discriminated against.

· Lack of access to political power.

· Generally only races are suspect classes.

· Intermediate (suspicious) class:

· Gender.

· Alienage.

· Illegitimacy.

· Sliding scale test: Weigh public interest, private interest, nature of class.

· Rodriguez: Fed. law for funding education from taxes discriminates against poor Mexicans #upheld.

· Poor Mexicans not a suspect class.

· Rational relationship between plan and state objective.

· Plessy: Law for separate but equal seating for blacks on trains #upheld.
· Brown: Law provided separate but equal schools for blacks #struck down.
· Separate isn’t equal (blacks get inferiority complex).
· Suspect class.
· Plyer: Law didn’t permit free education for illegal aliens #struck down.
· Suspicious class – not suspect i.e. intermediate scrutiny.
· Substantially related to ends.
· Cleburne: Law denied mentally retarded people special parking permits #struck down.
· Not suspect class. Not intermediate class either. 
· Rational relationship with bite: State must articulate purpose beforehand – can’t hypothesize after adopting law.
· Age also not suspect or intermediate class.
· Craig: Law prevents males under 21 from buying beer but allows females over 18 to buy #struck down.
· Gender ( important govt. purpose & substantially related. 
· Gender is intermediate class.
· Korematsu: Law banned Japanese from entering certain areas #upheld.
· During WW II.

· First case to determine race = suspect class.
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