CIV PRO – FALL 2005 – Ragazzo 


–                                                                       CLUSTER 1: JURISDICTION*                                                                                     –
SUBJECT MATTER JURISDICTION
Does the court have power to hear the kind of case that П has chosen to bring? SMJ IS NEVER WAIVED!!!

State courts can hear anything except for federal questions. They are courts of general jurisdiction. Federal courts are courts of limited jurisdiction. 

Federal Question Provision – 28USC§1331

A3§2 Standard: A case arises under federal law within the meaning of A3§2 if there is a federal ingredient anywhere in the case. (Osborne)

§1331 Standard: A case arises under federal law within the meaning of §1331 if the federal sovereign created the claim. (Mottley)

· Citizenship and amount in controversy are irrelevant. 

· Remember, look at the complaint, is П enforcing a federal right?

· Exceptions to the rule:
· State Law Claims W/ Substantial Federal Issues - Where federal law clearly does not create the right to sue, but the П, in order to establish her state law claim, must prove a proposition of federal law. Where the federal issue is embedded in the state law claim and essential to its resolution. Ex. Smith – П had to prove unconstitutionality of a federal statute to prevail on her state law claim
· If case has no federal element in it even though federal sovereign created the claim then it doesn’t arise under federal law. 

Diversity of Citizenship Provision - 28USC§1332

A3§2 Standard: Requires minimal diversity, only that the case is between citizens of different states.

§1332 Standard: Requires complete diversity of citizenship, that no П is a citizen of the same state as any ∆ and that the amount in controversy exceeds $75,000. 

· Test for Domicile:
Citizenship is based on domicile – domicile is based on (1) primary residence and (2) intent to reside indefinitely (it’s enough that you have no definite intent to leave and make a home elsewhere); determined as of time of filing the complaint, changes thereafter are immaterial. There can only be one domicile at a time. You keep your last domicile until you get a new one.
· Criteria for Determining Intent: Whether he has registered to vote, left property behind, where he works, whether his family has moved with him, is he an active citizen in the community?

· Corporations are citizens of all states where they are incorporated and the one state of principal place of business based on: 
· nerve center test– headquarters where the decisions are made 
· place of activity test– the state where the corporation does more of what it does than anywhere else; this is the more common test

· Unincorporated Businesses are citizens of whatever states where they have employees who are citizens of that particular state.

· US Citizens Living Abroad - If you are a citizen of the US but are not domiciled in any state then you cannot invoke diversity jurisdiction. (Liz Taylor Hypo)

· Class Actions – Citizenship is based on the named representative. 

· If you are domiciled in state but a citizen of another country then you can't invoke diversity jurisdiction.

· Representative of minors, incompetents, and decedents – look at citizenship of the represented, not the representative; In other situations, you determine citizenship through the representative (ex. class actions)

· Nominal Parties Ignored – In determining the existence of diversity, nominal or purely formal parties may be ignored. Ex – reps and administrators, trustees without real decision making power; thus a rep can’t be selected on the basis of his citizenship for the purpose of creating or defeating diversity jurisdiction
· No Improper or Collusive Joinder of Parties or Assignment of Claims To Create Diversity 
· Diversity of Citizenship Determined As Of Commencement Of The Action
Amount in Controversy Requirement  

Standard: Пs claim governs unless it is shown to a legal certainty that they cannot recover more than $75,000.

· Matter in controversy must exceed $75,000 not counting interests and costs

· Пs ultimate recovery is irrelevant to jurisdiction.

· Discretion to Deny Costs – Congress has given the federal courts to deny costs to П and even impose costs on him if he recovers less than $75K §1332(b) – but this power is rarely used
· Aggregation of Claims

· Can aggregate claims if one П vs. one ∆ - doesn’t matter if claims are unrelated.  
· Cannot aggregate if there are multiple parties against either side and no one independently meets the amount in controversy requirement- 2 Пs vs. 1∆ or 1П vs. 2∆s

· No Single Claim Meets the Amount – No aggregation (unless single title or right and undivided interest)

· Supplemental jurisdiction may apply to allow aggregation of claims in certain instances; As long as 1 П satisfies the amount in controversy requirement, other Пs can add their claims under supplemental jurisdiction. This allows jurisdiction over class members in a class action where representative П satisfied the amount in controversy requirement.

SUPPLEMENTAL JURISDICTION - §1367
· Supplemental jurisdiction allows court to hear claims it otherwise could not hear. Efficiency, Convenience, Fairness

· Court may decline to grant supplemental jurisdiction under 1367(c)’s four reasons; The court can only throw out a supplemental claim if it falls into 1 of the 4 classes in order for the court to dismiss.
· There is a complex issue of state law.
· State claim predominates over the federal claim

· The original federal claim was dismissed.
· There is any exceptional circumstance.
· Supplemental jurisdiction likely to apply in compulsory counterclaims, additional parties to compulsory counterclaims, cross claims, and impleader. See Emanuels page 121 for examples. 

· Personal Jurisdiction Requirements must still be met as to the parties. But venue is not required.  

Standard: Does 1367(a) grant supplemental jurisdiction?
(1) court has original jurisdiction  

(2) supplemental claim is closely related, common nucleus of operative facts ( same T/O 

Standard: Does 1367(b) remove supplemental jurisdiction?
(1) Applies if original claim is a diversity case
(2) No SJ for П claims against persons made parties by 3rd party practice/impleader, compulsory joinder, permissive joinder, or intervention or claim by a П joined by compulsory joinder or seeking to intervene as П under intervention
(3) Inconsistent w/§1332 (destroys diversity)  

REMOVAL– 28USC§1441
Standard: Can only remove an action that could have been brought in federal court originally.
· General – Any action brought in state court that the П could have been brought in federal court may be removed by ∆ to federal district court. Only ∆ may remove. All ∆s must join in the notice of removal. Can only go from state to fed court.

(a) Must remove w/in 30 days of service of the first document (usually complaint) that makes the case removable and for DOC cases not removable if case has been commenced more than 100 days.

(b) When a case is removed, it passes to the federal district court for the district and division embracing the place where the state cause of action is pending.

· Diversity Limitation §1441(b) – In diversity cases, the action may be removed only if no ∆ is a citizen of the state in which the action is pending. This is because there is no prejudice to the ∆.   

· Federal Question Cases §1441(b) – Case may be removed regardless of citizenship or residence of parties

· Right of Removal is generally decided from the face of the pleadings. The jurisdictional allegations of П’s complaint control. In diversity cases, diversity must exist at the time of filing the original action and at the time the notice of removal is filed. Citizenship is determined as of the date of original pleading is filed

· Removal of Multiple Claims §1441(c) – Whenever a separate and independent claim or cause of action (federal question only), w/in the court’s federal jurisdiction, is joined with one or more other non-removable claims, the entire case may be removed and the district court may determine all issues therein or the district court can remand all matters in which State law predominates..  

· Certain Cases Not Removable §1445 – Cases regarding Federal Employers’ Liability Act and state workers’ compensation laws

· П in state court may sometimes seek to defeat his adversary’s potential right to remove to federal court. There is no federal statute prohibiting improper or collusive joinder to defeat (rather than create which is not allowed) jurisdiction and courts have given Пs fairly free rein in their attempts to block removal.
PERSONAL JURISDICTION – IN WHAT STATE CAN П SUE ∆?                                              
	Federal Personal Jurisdiction
	State Personal Jurisdiction

	Rule 4k (Territory for Service)
DP: 5th Amendment: BK test

	Long arm statute 

· If no( no jurisdiction

· If yes ( BK Test

DP: 14th Amendment: Burger King Test


Long Arm Statute: Statute which permits the courts of a state to obtain jurisdiction over persons not physically present within the state at the time of service. 
The Courts Must Have Power Over Something: ∆ or Property
Requirements for jurisdiction over the parties 

· The court must have power to act, either upon given property, or on a given person so as to subject him to personal liability. This is a requirement of substantive due process. 

· The court must have given the defendant adequate notice of the action against him and an opportunity to be heard. This is a requirement of procedural due process. 

Full Faith and Credit Clause – Article IV§1 (B/T State Courts) - §1738 (B/T All Courts, State ( Federal)
· Requires the courts of each state to honor the judgments of other states by entering judgments upon them and allowing out of state creditors to use court process to collect them; Once a creditor files new action and obtains a judgment on the judgment (or under registration statute, registers the judgment in the enforcing state) he may invoke that state’s procedures for collecting the judgment. 

· There is an exception to a state’s duty to full faith and credit to a judgment of another state – the enforcing court may always inquire as to whether the rendering state had jurisdiction in the original action and refuse enforcement if it did not. This is called a collateral attack. ∆ can also raise the issue and make a collateral attack. 

· Collateral attack can be made if there is a default judgment or there is an obvious and clear error.  

· Collateral attack is risky b/c it doesn’t reopen the merits of the underlying action. If it is found that the original court had jurisdiction, the default judgment will be deemed valid and will be enforced by the court. 

· ∆ may not challenge personal jurisdiction in the enforcement action if she has already done so in the original action.  Or if ∆ appeared in the original action without objecting to jurisdiction.

· Supremacy Clause Article 6 (Federal Court ( State Court)  

Special and Limited Appearances
· Limited Appearances - ∆ appears in an in rem or quasi in rem suit, contests the case on its merits, but is subjected to liability only to the extent of the property or debt attached or garnished by the court.

· Special Appearances – allows ∆ to appear to argue the invalidity of jurisdiction, without having his argument, or presence in the court, itself constitute a submission to the court’s jurisdiction. 
· Why are there no special appearances in federal court? 12(h) says you never waive personal jurisdiction objection if you follow the rule. Special appearances aren’t necessary if you follow the 12(b) and (h) objection rules.

· Collateral Attack
· A ∆ who defaults in an action in one jurisdiction may collaterally attack the default judgment when it is sued upon in a second jurisdiction. 
· However, a ∆ who appeared in the original action without objecting to jurisdiction or one who unsuccessfully litigation the jurisdictional issue in the first action may not collaterally attack the judgment. ∆ has no right to raise jurisdiction a second time if he lost the first time. 
In Personam – Court has Power Over ∆
General Jurisdiction - ∆ can be sued in the state for a claim that arose anywhere in the world

Standard for General Jurisdiction - Presence, Domicile, or Continuous and Systematic and Substantial Ties with the forum 
Specific Jurisdiction - ∆ is being sued in a claim that arose from activity in the forum
Standard – Long Arm Statute + Minimum Contacts Test
Steps for PJ In Personam Analysis
(1) Does a statute allow for jurisdiction in this case? (Long Arm)

(a) If there’s no statute for jurisdiction, there’s no jurisdiction.

(b) Watch out for different interpretations of a statute – tortuous act = where act committed or where harm occurred?

(2) Is the exercise of jurisdiction consistent with the Constitution – Due Process?

(a) Does one of the traditional bases apply? Presence, Domicile, Consent, Agency? One of these bases may be enough…may not be enough, would still have to apply minimum contacts.

(b) If applying minimum contacts test:
· Contact – must be relevant contact b/t ∆ and forum must be foreseeable – both must be satisfied 
· Purposeful Availment – Did ∆ reach out to forum? 
1. OConnor – purposeful availment if there is knowledge + intention of contact

2. Brennan – purposeful availment if there is knowledge/awareness of contact

· Fairness

· Relatedness – Does Пs claim arise from ∆’s contact w/forum?

· Burden on ∆  in coming to the forum (∆ has burden of proof to show that the forum is unconstitutionally unfair you have to show that litigation is so gravely inconvenient that you are at a severe disadvantage in the litigation)
· State’s interest

· П’s interest

· Legal System’s Interest in Efficiency
· Interstate Interest in Shared Policies
Traditional Basis For Personal Jurisdiction: 
(1) Presence w/in Forum State
If ∆ served in the forum state, there is jurisdiction, even if the ∆ leaves and has no other contacts with it.

Fraud exception – state won’t exercise jurisdiction if you were induced to enter the jurisdiction by fraud. Fraud doesn’t matter once you’re already in the jurisdiction.  
(2) Domicile 
Jurisdiction may be exercised over individual who is domiciled w/in forum state, even if he is temporarily absent from the state. You can be sued anywhere you are a citizen regardless of where you are served. You can’t run away!

Domicile = Citizenship = Primary Residence + Indefinite Intent to Reside (No Definite Intent To Leave) 

(3) Consent 
Jurisdiction over a party can be exercised by virtue of his consent, even if he has no contacts whatsoever with the forum state. 

· Consent Before Claim Arises – A party may agree to submit to the jurisdiction of a certain court even before any cause of action has arisen. This is often done as part of a commercial contract between parties (forum selection clauses)

· Implied Consent – Certain state statutes recognize the doctrine of implied consent, by which a ∆ is said to have impliedly consented by virtue of acts which he had committed w/in the state. Non-Resident Motorist Statutes allow courts to exercise jurisdiction over non-resident motorists who have been involved in accidents in the state.  

· Consent by Filing an Action – П submits to courts jurisdiction by filing an action – counterclaim may be filed against him by service on his attorney. He can’t escape jurisdiction by dismissing the action or by failing to prosecute it. 
· General Appearance - If suit is brought seeking personal liability over ∆, his appearance in the court to contest the case on the merits constitutes consent to the court’s jurisdiction, even if jurisdiction otherwise would not have been valid
(4) Agency – Serve ∆’s agent. If ∆ has an agent, his agent can be served in the forum state. 
Other Bases in State Long Arm Statutes:
Tortious Act – Many states have statutes allowing their courts jurisdiction over persons committing tortuous acts within the state. 
· Problem – Out of State Acts with In State Consequences: Acts done outside the forum state but causes injuries or consequences inside the state. “Tortious act within the state – tortuous conduct within the state” Where was tort committed? Where you do it or where the consequences occur? Argue both interpretations! 
· Ex. Red River Shootout: Ragazzo shoots in TX and kills someone in OK. Where did it occur? According to Gray Court both. But according to Longines Court in TX. Depends on whether statute specifically covers this. If it doesn’t, interpret the statute either way. But note, was it foreseeable that the product would reach the forum? If so, it’s likely there is jurisdiction.
· Stream of Commerce Issue: Intent vs. Knowledge: Asahi  
Asahi O’Connor: ∆ Had No Contact – Need Both Knowledge + Intent – Contacts could only come about by the action of the ∆ purposefully directed toward the forum state. The placement of a product in the stream of commerce w/o more is not an act of the ∆ purposefully directed toward the forum state. Awareness that the stream of commerce may or will place the product into the forum state does not convert the mere act of placing the product into the stream into an act purposefully directed toward the forum state. 
Asahi Brennan: ∆ Had Contact – Need Only Knowledge – As long as participant in process is aware that the final product is being marketed in the forum state, the possibility of a lawsuit there cannot come as a surprise and the participant should thus be regarded as having the requisite minimum contacts. Group believes that there is a big difference b/t a situation where a single consumer fortiouitously transports the ∆’s good into the forum state (WWVW) and the situation where the ∆’s products are regularly sold there (Asahi)

Asahi Stevens: Unreasonable = Don’t Need To Look At Contact
Constitutional Grounds for PJ: Minimum Contacts
There is jurisdiction if the ∆ has such minimum contacts w/ the forum so that maintenance of the suit does not offend traditional notions of notion and fair play and substantial justice.
· Makes fairness more important rather than territory or geography. Shifts framework from that of rules to standards. Rules are black and white, very clear but may be unfair. Standards are fairer but not clear. 
· Applies to individuals and corporations. 
· ∆ may have sufficient contacts with a state to support minimum contacts jurisdiction even if she did not act w/in the state. Minimum contacts focus on the time when the ∆ acted, not the time of the lawsuit. 
In-Rem Jurisdiction – Court has power over ∆’s Property  
True In Rem – Jurisdiction over a thing. Gives the court power to adjudicate a claim made about a piece of property or about a status. Ask court to declare that you are the owner of the property against all the people of the world - that you have the best title.  In rem actions do not seek to impose personal liability on anyone, but seek rather to affect the interests of persons in a specific thing (or res). Ex: an action to quiet title to real estate, and an action to pronounce a marriage dissolved.
Quasi In Rem Jurisdiction – Court has power over ∆’s property
· Quasi in rem actions would have been in personam if jurisdiction over the ∆’s person had been attainable. Instead, property or intangibles are seized not as the object of the litigation, but merely as a means of satisfying a possible judgment against the ∆. 

· Can only be brought if property is in the state and is seized in the state at the beginning of the case. Action begins by seizing property owned (attachment) or debt owed to (garnishment) ∆ within the forum state.

· This is different from in rem jurisdiction because the action is not really about the thing seized, instead the thing seized is a pretext for the court to decide the case without having jurisdiction over the ∆’s person. Any judgment affects only the property seized and the judgment cannot be sued upon in any other court.

· Quasi in Rem I: Action to settle title to property between two litigants; property seized relates to cause of action. Between you and the other party involved you have the best title to the property
· Quasi in Rem II: Property seized does not relate to cause of action; Court lacks jurisdiction over Δ, but has it over Δ’s property. Action where ∆ has done something to you that has nothing to do with the property. You don’t have jurisdiction over the ∆ so you must use the property.
Steps for PJ In Rem/Quasi In Rem Analysis
(1) Is the statute requirement for attachment or garnishment met? Did they do it at the beginning of the case?
(2) Constitutionality - Apply the minimum contacts test. ∆ must have minimum contacts. Property in the forum alone is not enough.
Actions in Federal Court - Territory for Service / Where You Can Serve: Rule 4K
This is like the federal long arm statute for personal jurisdiction requires 5th amendment and rule 4k.

In both diversity actions and federal questions cases, service of process may be made only: 
· within the territorial limits of the state in which the District Court sits 

· 4(k)(1)(a) anywhere else the long-arm of the state where the District Court sits permits  

· 4(k)(1)(b) permits service outside the forum state w/in 100 miles of the court if such service is necessary to add a party (under Rule 14 or to join a party under Rule 19) to an already pending action. Doesn’t apply to original ∆s. Only applies to parties joined later in the case under rule 14 or 19!!!

· 4 (k)(1)(c) permits service on a ∆ who is subject to interpleader jurisdiction under §1335

· 4 (k)(1)(d) recognizes that Congress in some instances has authorized nationwide or even worldwide service of process.

· 4(k)(2) garbage can provision – for federal question claims, if exercise of jurisdiction is consistent with the Constitution and laws of the US, serving summons is also effective to establish personal jurisdiction over the person of any ∆ who is not subject to the jurisdiction of the courts of general jurisdiction of any state.

Method of Service of Process – Who You Can Serve 
1. Service of process consists of the summons and a copy of the complaint. 

2. Service can be made by any non-party who is at least 18. FRCP 4(c)(2)
3. Rule 4(e)(2) – three methods of conducting service on an individual: 

a. personal service – hand it to the ∆; can be done anywhere in the state

b. substituted service – it must be done at ∆’s usual abode and serve someone of suitable age and discretion who resides there
c. serve ∆’s agent 
4. Rule 4(e)(1) – incorporates state law – allows federal courts to use methods of service allowed by state law of the state where the federal court sits and state law in the state where service is made
5. Rule 4(h) Service on a corporation: Serve an officer or managing or general agent – someone with enough job responsibility
6. Rule 4(d) – Waiver of Service – allows waiver of service of process by mail
Notice and Opportunity to be Heard
Standard: Notice must be reasonably calculated under all the circumstances to apprise ∆ of the suit and give them an opportunity to be heard.
· Notice that is reasonable under all circumstances which require a balancing of the costs and the benefits. Standard rather than rule.
· 14th amendment requires power over defendant and that there is constitutionally sufficient notice.
· The real concern of procedural due process is the opportunity to be heard; notice is merely the means to make possible the exercise of that right.
· Notice by publication  
· almost always unacceptable
· process which is mere gesture is not due process
· must look at all relevant circumstances

Cognovit Notes: device by which the debtor consents in advance to the holder’s obtaining a judgment w/out notice or hearing, and possible even w/the appearance, on the debtor’s behalf, of an atty. designated by the holder due process rights may thus be waived IF: voluntarily, knowingly, & intelligently made; some states allow this, others don’t. 
Seizing ∆’s property before there is a judgment

FACTORS TO PROTECT THE BUYER/∆
· P must give an affidavit showing specifically why he is entitled to repossess

· The order of repossession should come from a judge, not a sheriff

· The P should post a bond to cover the D’s expenses

· D should at some time get a hearing

SCOPE OF SNIADACH’S PROGENY

· Prejudgment seizure of property for SECURITY: Sniadach line of cases demonstrates an expansive view of the П’s impairment of property interest that is regulated by the due process.
· Prejudgment seizure of property for JD PURPOSES: Traditionally, strong public interest in a court having JD constituted an “extraordinary situation” beyond the reach of the Sniadach cases. Recent cases have reversed this trend, however.
· Prejudgment seizure of property for JUDGMENT PURPOSES: Recent cases have emphasized that due process requires post-seizure notice & opportunity to be heard

Rules for Determining When A State Sponsored Deprivation of Any Significant Property Interest On Part of ∆, Made Before A Full Trial On Merits Violates ∆’s Due Process Rights – Three Part Test, Balance Factors:
1. Strength of ∆’s Private Interest – Interest of private party who is being harmed by the prejudgment attachment or other procedure. The more important the ∆’s property right (or the greater the interference with that property right), the harder it is for due process to be satisfied.

2. Risk of Erroneous Deprivation – Greater the risk that particular procedures being used will result in an erroneous interference with the ∆’s property rights, the harder it is for the procedure to pass due process. The availability of alternative procedural safeguards is part of this examination of the risk of an erroneous deprivation.
3. Interest of Party Seeking Remedy 
Factors Indicating Lack of Due Process:

· No bond by П – Due process is likely to be violated if the provision for pre-judgment attachment does not require the П to post a bond, from which damages to the ∆ can be paid if the attachment turns out to be wrongful.

· Deprivation before hearing – If ∆ does not get notice or opportunity for a hearing until sometime after attachment, a due process violation is more likely to be found than where the notice and hearing come before the deprivation. 
· Clerk rather than judge

· Conclusory statements – If П is able to obtain the attachment by making conclusory statements rather than a detailed disclosure of the underlying facts of the dispute, due process is more likely to be violated. 

–                                  


                VENUE
              
           



                        –
Venue in State Actions: 
Venue in state trials is almost exclusively determined by statute and has few if any Constitutional implications. 

Transitory vs. Local Actions 
Courts will sometimes refuse to try actions involving land located in other jurisdictions. These actions intimately involving land are often called local actions, as distinguished from transitory actions. Court may decline to try the case even though it may have personal jurisdiction. 

· Local actions include actions concerning real property, particularly suits to gain possession of land. Because these actions involve a particular piece of land that is located in within a given region, they have been deemed local.

· A transitory action can be brought wherever personal jurisdiction over the defendant can be obtained, subject to the general venue requirements.

· Basis for Court’s Refusal – It’s unclear whether this refusal is based on lack of in rem jurisdiction or on lack of venue.

· Discretionary – Probably the refusal to exercise jurisdiction is a discretionary one, mandated not by any constitutional principles, but by considerations of comity and convenience. 

· No Test – No clear rule exists for distinguishing local actions from transitory ones (where court will try even though suit relates some way to out-of-state land)

· Livingston Followed – Almost all states generally refuse to try suits for damages from trespass to land lying in other states

· Conversion; Specific Performance – Actions for conversion and actions for specific performance of land-sale contracts are generally not considered local for venue purposes and may thus be brought wherever personal jurisdiction may be had. 

Federal Venue – Which Federal District? - §1391
1. Specifies which sovereign will exercise its authority to adjudicate – in what place it will exercise its jurisdiction. Venue based on:
2. ∆ Residency – Venue is proper in any district where ∆s reside if all of the ∆s must reside in the same state (but diff districts); but if ∆s all reside in same district case must be in that district OR
3. Substantial Part of Claim Venue – Venue is proper in a judicial district where a substantial part of the events giving rise to the claim is situated. OR
4. Fall-Back/Default Provisions  
· Diversity Suit: 1391(a)(3) venue based on a place where ∆ is subject to personal jurisdiction at the time the action is 

commenced

· Non-Diversity Suit: 1391(b)(3) venue can be in the judicial district in which the ∆ may be found (any place ∆ is served). This can only be used when the previous standards are unavailable.
5. A corporation resides in any district as to which it would have the minimum contacts necessary to support personal jurisdiction. In practice, this means that the corporation will be deemed a resident of at least the district where it has its principal place of business, any district where it has substantial operations, and probably any district in its state of incorporation.
6. Venue requirements are premised on notions of convenience so objections to the venue of a particular court are waived if not asserted promptly.
7. Federal venue requirements don’t need to be met in actions that are removed to federal courts because waiver occurs when the defendant voluntarily removes the action to federal court.
Transfer of Venue
1. Transfer of Venue: Must occur w/in the same judicial system (state to state; federal to federal)

· The transferee must be a proper venue & must have personal jurisdiction over the ∆

· ∆ cannot waive jurisdiction in this instance → must be a jurisdiction where action might have been brought
2. Transfer of Venue §1404 – if venue is proper, the court upon motion by a party or on its own can transfer case to a better venue in the interests of justice; this changes the court but not the law applied by the court; purpose is to permit transfer on a lesser showing of inconvenience than had been required when dismissal was the remedy. “for the convenience of the parties and witnesses, a district court may transfer any civil action to any other district or division where it might have been brought” This motion may be made by either party.

3. Transfer of Venue §1406 – if venue is improper, the court upon motion by party or on its own can transfer case to correct venue or dismiss the case
4. §1404 & §1406 are mutually exclusive but complementary
· § 1404 (a): transferor court law applies on state-law questions - “A change of venue under 1404(a) generally should be, with respect to state law, but a change of courtrooms.”

· § 1406 (a): transferee court law applies on state-law questions

· § 1404 (a): operates only where transferor court is the proper forum

· § 1406 (a): operates regardless of forum court’s jurisdiction
· If a court applying 1406(a) decides that it lacks not only venue but also personal jurisdiction, the court may probably nonetheless order the transfer. 
Burden on ∆ - The burden is on the ∆ to make a convincing showing that the action would be better litigated in a different district. “Unless the balance is strongly in favor of the ∆, the П’s choice of forum should rarely be disturbed.” [Gulf]

Interpretation – The statutory phrase “where it might have been brought” has been interpreted so as to sharply limit the districts to which any action may be transferred:

· П’s motion – Transfer on the motion of a П may be made only to a district where the ∆ could initially have been served w/process (pursuant to the long arm of the state encompassing that district). Also, the district to which the action is transferred must be one in which venue would originally have been proper.

· ∆’s motion – Transfer on the motion of the ∆ may be made only to those districts “where П would have had the right, independent of the wishes of the ∆, to bring the action. This clearly establishes that consent by the ∆ will not permit transfer to a forum where the action could not originally have been commenced.” [Hoffman]

· Hoffman has been praised as prohibiting forum shopping by ∆ and criticized as drastically reducing the utility of 1404(a).

Forum NonConveniens
· Forum non conveniens permits a court having jurisdiction over an action to refuse to exercise its jurisdiction when the litigation could be brought more appropriately in another forum.
· Usually used when you want to go to a foreign court or from a federal court to a state court. 
· Balance interests of parties, public interest versus П’s choice of forum. 
· Parties’ Convenience – Parties have an interest in having litigation conducted in most convenient locale.
· State’s Interest – State has interest in not burdening its courts with litigation not connected with the state.
· In which forum are the witnesses and sources of proof most available?
· Which forum will be familiar with the state law that must govern the state?
–                                                       

   CLUSTER 2:  PLEADING* 
                                                                               –
(a) Pleadings - Complaint

Standard: A complaint should not be dismissed for failure to state a claim unless it appear beyond a doubt that the П can prove no set of facts in support of his claim which would entitle him to relief. (Conley) 
(1) Elements of a Complaint: Rule 8(a)
· Jurisdiction – Short and plain statement of grounds upon which court’s jurisdiction depends. [DOC or FQ]
· Statement of Claim – Short and plain statement of claim showing that the pleader is entitled to relief. 
Don’t need facts or legal theory but a conclusory statement (X discriminated against me) is not enough. Should have basic facts surrounding transaction at issue.

· Relief – Demand for judgment for relief sought (ex. money damages, injunction, etc.)

(2) Note – Rule 8 requires very little on part of pleader because:
· It’s unfair to require specific acts b/c П doesn’t know where things went wrong (hasn’t been a chance for discovery yet), just knows that something went wrong. 

· So not to discourage valid claims that may/may not be verified through discovery – П should have a chance to find out
· Point of complaint is to put ∆ on notice of what he is being sued for

(3) Rule 3 - Action is commenced when complaint is filed  

(b) Amending The Pleadings – FRCP 15

(1) General 
· П has a right to amend once before ∆ serves his answer

· ∆ has a right to amend once w/in 20 days of serving his answer

· If there is no right to amend, then court’s permission is required
· Rule 15(a) – does not impose an absolute time limit on seeking amendment
· Amendment as of Right and Amendment by Leave of Court

(2) Standard: Leave of Court given as justice requires – consider two factors for justice:
· Relative harm/prejudice to parties in allowing the amendment

· Relative fault of the parties - bad faith of either party in wanting to make an amendment in the first place

(3) Rule 15(c) Relation-Back  

· Standard: Amendment must arise out of the same conduct, transaction, or occurrence as the original pleading – “same factual underpinnings”

· Note – Remember, П can’t add a new claim under the relation back rule if the new claim would have been time barred in the original complaint in the first place.

(c) Defenses and Objections

(1) Answer - ∆ must respond to the allegations of the complaint FRCP 8
· Admit certain things

· Deny certain things (Failure to deny is treated as an admission!)

· Legitimately answer ignorance 

· Raise affirmative defenses 

(2) FRCP 12(b) – 7 Pre-Answer Motions  
· (b)(1) Lack of jurisdiction over the subject matter  

· (b)(2) Lack of jurisdiction over the person  

· (b)(3) Improper venue  

· (b)(4) Insufficiency of process – challenges the requirements of a proper summons  

· (b)(5) Insufficiency service of process – challenges manner of delivery of complaint & summons to ∆

· (b)(6) Failure to state a claim upon which relief may be granted  

· (b)(7) Failure to join a necessary party  

· 12(b) motions to be made based solely on the pleadings. Motions are threshold considerations that if granted obviate the need for an answer. ∆ who moves to dismiss under 12(b) doesn’t need to answer the complaint until after the motion is decided. 
· However, filing a pre-answer motion is completely optional. ∆’s are not required to use pre-answer motion to raise the defenses listed in 12(b), these defenses can be raised in the answer instead. 

· There may be tactical advantage to making pre-answer motion because making an answer first would require that the ∆ respond to substantive allegations of П in the complaint, ∆ would have to make admissions and denials in answer whereas ∆ doesn’t have to do any of that in a pre-answer motion

· 12(b)(6) – lack of legal claim; assume all allegations/facts in complaint are true. Conley Standard – П can prove no set of facts. If motion is granted, П may amend complaint or appeal the decision granting the motion.

(3) Affirmative Defenses 

Rule 8(c) – must be plead in answer b/c П should have notice of these defenses, П may not expect it; also facts may be within ∆’s knowledge; may amend to add affirmative defense previously omitted depending on court.
(4) Consolidation and Waiver of Defenses
· ∆ must consolidate defenses in initial motion if he chooses to make a motion [12(g)]

· If defense omitted from pre-answer motion is 12(b)(2)-(5) defense is waived – lost altogether [12(h)(1)(b)]

· 12(b)(6) and (7) are preserved and can be made at any time b/c discovery – parties may learn something new. [12(h)(2)]

· 12(b)(1) subject matter jurisdiction can be made at any time – to keep federalism in check, and have courts only deal with subject matter they have power to [12(h)(3)]

(d) Motion for More Definite Statement FRCP 12(e)
Standard – Whether П’s complaint gives ∆ enough information from which to draft his answer and commence discovery.

· If the complaint is so vague or ambiguous that the ∆ cannot reasonably be required to frame a responsive pleading, under FRCP 12(e) the ∆ may move for a more definite statement. If the motion is granted, the П will be required to replead his complaint in a more detailed or clearer manner. IF the motion is not granted, the denial is not appealable and the ∆ must file his responsive pleading. 

· Motions not readily granted b/c discovery is always available to tell ∆ more about П’s contentions. 

(e) Sanctions – Rule 11 

Standard – Did attorney make a reasonable inquiry before signing the pleadings. Was it reasonable for the attorney under the circumstances to file suit?

(1) Requires the attorney to sign all documents and certify. Rule applies to all documents except discovery documents.

(2) Rule 11 Sanctions are monetary and/or discretionary – up to the court. Sanctions are designed to deter not punish. Rule benefits system but at a cost.

(3) Certifies that pleadings are not frivolous or issued to harass, delay, and increase cost to the adversary. 

(4) Rule 11 does not require bad faith - test is if attorney made a reasonable inquiry prior to signing a pleading – objective standard of reasonableness of an attorney under circumstances at the time attorney acted   

(5) A motion for violation is served, but not filed, which gives the offending 21 days to fix the problem.

–                                                                             CLUSTER 3: DISCOVERY*                                                                                    –
(a) General Forms of Discovery:

Standard: Discovery is allowed as long as it’s not privileged and relevant to the claims and defenses of any party

(1) Automatic Disclosure  

(2) Depositions – oral or written to a party or nonparty; nonparty must be subpoenaed. 

(3) Interrogatories 

(4) Requests to Produce Documents or Property – can be to nonparty but must subpoenaed.

(5) Requests for Admissions  

(6) Requests for Physical or Mental Examination – requires court order!

· Judge is only the facilitator, cannot force parties to conduct discovery – this is something they do on their own (except 35)

· Protective Order for Discoverable but Sensitive Info

· Privilege: Attorney/Client, Doctor/Patient, Husband/Wife; based on policy to promote communication

· Admissibility Irrelevant – Is not required to be admissible; relevant if it appears reasonably calculated to lead to the discovery of admissible evidence

· Work Product Doctrine FRCP 26(a) 
Any materials prepared in anticipation of litigation are qualifiedly immune from discovery; it doesn’t matter who prepared it; can be generated by a party or any representative of the party; this is not a privilege, but immunity; 

Standard for overcoming qualified work product is (1) substantial need (2) otherwise unavailable
(b) Mandatory Disclosure – FRCP 26(a)

· Requires parties to disclose certain core information w/o awaiting a discovery request. Initial disclosure requires you to name people and documents with discoverable information that you may use for your claims and defenses. 
· Only need to disclose stuff you’re going to use. 
· Introduced to increase efficiency and speed up process of discovery. 

(c) Supplementation of Disclosures and Discovery Responses – Rule 26(e)

Party has a duty to supplement disclosures and responses if the party learns that they are in some material respect incomplete or incorrect, unless the other parties are aware of the additional information.

(d) Deposition Upon Oral Examination – Rule 30

Oral examination of anyone, party or nonparty, thought to have information within the scope of discovery. In general deponent should answer, under any appropriate objection, all questions except for particular questions thought to fall outside the scope of discovery and call for an answer that would infringe on privilege.  

(e) Depositions Upon Written Questions – Rule 31 

Mainly for deposing distant non-party witnesses who cannot be served with Rule 33 Interrogatories – also saves discovering party’s counsel expense. These are rare because counsel labor under the handicap of having to frame questions without knowing what answers will have been given to previous questions = uncertainty and cumbersome and lack of flexibility


(f) Interrogatories to Parties – Rule 33

Difference between interrogatories and deposition upon written questions is that interrogatories you can prepare your answer with your attorney but in a deposition, you answer on your own. Interrogatories may not be used to question non-parties.

(g) Requests for Admission – Rule 36

· A party may serve upon any other party a written request to admit the truth of matters set forth in the request or to admit the genuineness of described documents. This narrows the number of disputed issues at trial.

· Answering party can admit, deny, or set forth reasons he cannot truthfully deny or admit; lack of information is not acceptable reason unless he has made reasonable inquiries and does not have enough information to admit or deny honestly. This narrows the number of disputed issues at trial.

· Must ask court in order to amend answers to admissions.

(h) Requests to Produce Documents and Things for Inspection and Other Purposes – Rule 34

· Enables a party to anticipate trial and compel any other party to produce any designated documents or tangible things within his control, so that the discovering party may inspect, copy, and test or sample them. Party may be required to produce only things in “possession, custody, or control”

· Process begins with service of a request in writing. Requested party serves written response acquiescing the request or objects with reasons.

· No requirement of good cause –just that requested things are relevant to subject matter of pending action and are not privileged

· Can be addressed to nonparties but they must be subpoenaed. 

(i) Motion for Physical and Mental Examination – Rule 35  

(1) Requires a notice, motion, and court order because it’s so intrusive and involuntary. 

(2) Movant must show “good cause” and the physical or mental condition must be “in controversy” 

(3) Good cause = you need it and can’t get the info any other way than the examination

(4) In Controversy = relevant to subject matter in pending action 

(5) Only applies to a party or someone in custody or under legal control of a party (parent/child)

(j) Sanctions for failure to make disclosure or discovery – Rule 37

·  Must first confer informally with the opponent. If informal means don’t resolve the matter then requesting party must move to compel discovery or disclosure under FRCP 37(a)(2)

· There are a variety of sanctions under FRCP 37(b), which include striking claims, taking disputed facts/claims as established, excluding evidence, dismissing the action, or ordering payment of the fees and expenses caused by the refusal to comply.

–                                                                  CLUSTER 4: CHOICE OF LAW* 

                                                        –
(a) Choice of Law in Diversity Cases:

(1) Federal or State law? Hanna/Erie Test

(2) If State law then which state’s law? Klaxon: Apply conflict of laws of forum state.

(3) How do you know what state law is? Prediction 

(b) Question 1: Choice of Law – State or Federal?

How do we decide if we apply state or federal law in federal courts?

(1) Is there a federal directive on point? (Hanna)

If yes, apply the federal directive as long as it’s valid and applicable. This comes from the Supremacy Clause, which says if    there is federal law, then federal law prevails. 

· For applicability, is the scope of the statute/rule broad enough to control?

· If it’s a statute, is it valid under Constitution, Article I§8? – Tribunals + Necessary Proper 
· If it’s a rule, is it valid under REA §2072?  Sibbach – relates to claims/defenses of an action; FRCP wins as long as it’s valid/is arguably procedural.

(2) If there is no federal directive on point then Erie comes in. You must apply state law if it’s substantive.

· Balancing Interest (Byrd) – Is there a substantial federal policy issue on this subject? Follow state law unless the federal courts have a strong interest in doing it their own way.

· Outcome Determination Test (Guaranty) – If the outcome is different with respect to twin aims of Erie, apply state law. Does it encourage forum shopping at time complaint was filed?
· Twin Aims of Erie – If you ignore state law will it (a) promote forum shopping and thus (b) cause the inequitable administration of law? If yes, then apply state law.
(3) Gasperini Question – Can you apply state law without interfering with federal interests? If so, you should apply state law. 
(c) Question 2: Which State’s Law?

Klaxon -  To promote the desired uniform application of substantive law w/in a state, federal courts must apply forum state’s choice of law rules to determine which state’s laws to apply. Vertical Uniformity between state and federal courts, consistent with Erie, avoids forum shopping.
(d) Question 3: What is State Law?   

Federal court construing state law apply state law as announced or would be announced by the state’s highest court. Thus, the federal judge must predict how the issue before it would be decided by the state supreme court if that court decided the issue today. Federal courts also have the option of determining state law through certification procedures which allow a federal court faced with a thorny state law issue to certify the issue to the state supreme court.

(e) Federal Common Law

· There must be a strong need for the formulation of federal common law to replace state’s law. 

· Common law process – Court creates a new set of rights out of whole cloth and goes on to define those rights case by case. 
· Erie said there is no federal general common law.
· 7 areas where common law has been recognized – First Three are Accepted 

(1) Constitutional and Statutory Interpretation - The court created these rights against an existing background of decisions (the Constitution or a federal statute). There is a necessity for federal common law. The resolution can only be federal in nature
(2) Implied Rights of Action – Questions involving implied rights of action: court evaluates whether Congress intended there to be a right; Congress can always amend statute. Ex. It is illegal to put a misleading label on a drug. The statute doesn’t say anything about bringing private actions but rather only talks about government enforcement. Securities Exchange Act does not speak to whether the person lied to can sue the person doing the lying. SCOTUS in a case has held that this is possible. Supreme Court and lower courts now must go case by case to decide what the elements should be. This isn’t thought to be controversial because it is not just creating the law but it is doing this with many background elements.  
(3) Interstitial Law* – This involves filling in the gaps in existing statutes or an incomplete law. If Congress hasn’t spoken, court looks at statute and determines what it says. (Dice case is a good example of this) Congress has not spoken to this so it has to be a question of federal common law. This isn’t general common law making because common law exists against the backdrop of a specific statutory scheme. Federal common law is in a sense required by the gaps in the scheme.  Sometimes courts will borrow state law, but if there is a close analogous federal law, that will be used.   
(4) Grant of Jurisdiction Implies Power to Make Law I.e. federal courts have power to hear admiralty cases and therefore they have the power to make up the law for this. Hinderliner case – b/c there is a grant of jurisdiction that gives them the power to create the law. This principle goes too far because it is based on Article III§2 which gives them this right also would allow them to make up all of the law for diversity cases.  Argument is around whether a uniform federal rule is necessary. This looks like general common law making. The federal courts make Admiralty law out of whole clothe. 

(5) Property Interests Created by the US - Property interests created by federal law: property interests created by federal law should apply federal law, but this is not the common approach. Exception – Case where soldier gets insurance created by Congress and designates someone other than his wife as beneficiary. She claims she gets ½. B/c Congress created right, federal common law rules. Sometimes, federal interest is so important that we give federal courts right to create common law. But this is an exception. Just Usually here federal common law is not allowed.  It is highly questionable when there will be a need for federal common law here. Just because federal created right doesn’t mean federal has a right to create common law. Where there is a need for uniformity and a federal common law you can argue for an exception.

(6) Legal Relations of the US General rule is that merely because the legal relations of the US are involved does not mean that federal common law is involved. Clearfield Trust case is a good example. The US has to know who owes money and it has to be able to apply same laws to people regardless of what state they are in. Federal common law determines this. Controversial because there are no statutes dealing with this.

(7) International Relations of the US Necessitates the use of federal common law but it’s still federal general common law making 
(f) Federal Law in State Courts

(1) Federal courts have exclusive jurisdiction only where Congress has granted it. In all disputes in which Congress has not made federal jurisdiction exclusive, state courts have concurrent jurisdiction with federal courts.

(2) A state court may use its own procedural rules, but it has limited freedom to purely procedural issues in order to protect the implementation of federal rights in state courts. 

(3) How do we decide if we apply state or federal law in state courts?
· If Congress created the right, we don’t care about state policy, there is no balancing interests or outcome determination test, you apply federal law if you can show Congress wanted it that way/cared about the issue. 
· Ex. In creating FELA Congress wanted a jury b/c juries are Pro-П and FELA is pro-П. (Dice) Thus you apply federal law requiring juries, this is justified b/c of Supremacy Clause…But is it justified under federalism…No!
–                                                              CLUSTER 5: PRETRIAL AJUDICATION*                                                                         –
(a) Pretrial Conferences – Rule 16

Judge has authority to conduct the conference in order to simplify or formulate the issues in the case, to keep the case moving, to identify witnesses to be presented at trial, and perhaps to facilitate a settlement. Role of the conference varies from case to case and district to district. There may be one or more pretrial conferences. Use of pretrial conferences is optional with the court.

· Scheduling Order – requires judge (after consultation) to issue a scheduling order within 120 days after filing of the complaint; order must set time limit for joinder of additional parties, amendment of pleadings, filing of motions, and completion of discovery 

· Pretrial Order – if pretrial conference is held, judge must enter a pretrial order reciting actions taken in conference; pretrial order is binding during the rest of litigation, unless court modifies it;

· Sanctions – If party or party’s attorney fails to participate in pretrial conference or fails to comply with scheduling or pretrial order, judge can apply just sanctions

(b) Motion for Judgment on the Pleadings – Rule 12(c) – no legal dispute - made after pleadings are complete

Standard: A motion for judgment on the pleadings should not be granted unless it appear beyond a doubt that the П can prove no set of facts in support of his claim which would entitle him to relief.  
· After the ∆ files his answer, and the pleadings are complete, ∆ can challenge the sufficiency of the complaint by a rule 12(c) motion for judgment on the pleadings.

· Same substance as a 12(b)(6) motion to dismiss but is made after pleadings are complete.

· Can only be used to resolve questions of law, not dispute as to facts. 

· Moving party admits adversary’s allegations as true for purposes of 12(c) motion, but his allegations/defenses are taken as true only if his opponent has admitted them in their pleading.

· Promotes efficiency by filtering out cases that have no merit or can be decided on the pleadings alone.

(c) Motion for Summary Judgment – Rule 56 – No Issue of Material Fact

Standard: No Reasonable Jury Can Find for Non-Moving Party

· Moving party is entitled to summary judgment if they can show that there is no genuine issue of material fact. Motion is made at the discretion of the judge – judge may err on side of discretion and deny motion.  

· Can be made by П or ∆ and can be made even before pleadings are closed.

· MSJ can be granted for a whole case or for part of it. Ex – MSJ granted for issue of liability alone but amount of damages is still present.

· Promotes efficiency by filtering out cases that have no merit. Allows for the "just, speedy, and inexpensive determination" of the action.
· Moving party bears burden of coming forward establishing that there is no factual dispute. They may be entitled to summary judgment by showing that the existing record provides no evidence that other side will be able to prove an essential element of its case. (Cellotex)
(d) Provisional Remedies – Rule 65
Rule 65 – Injunction: An injunction is an order of the court prohibiting a party from doing something. Requires a value judgment in formula – who do you think is going to win?

Appeals On Injunctions: The Appellate court usually will make conclusions of law; appellate will review the facts.

(e) Settlement

Settlement eliminates risk and cost of litigation as long as both parties share the same view of probability and cost of judgment. Formula for sufficient condition for litigation is: (PP – PD) J > 2 (L-S)

PP – П’s perception of probability of П’s winning

PD – ∆’s perception of probability of П’s winning
J – Judgment 

L – Cost of Litigation

S – Transaction Cost of Settlement

–                                                                               CLUSTER 6: TRIAL*                                                                                             –
(a) Jury – FRCP 38, 39, 47, 48

(1) 7th Amendment of the Constitution – “in suits at common law…the right of trial by jury shall be preserved…” 

· Applies only to federal courts   

· But what does preserved mean?  

· The jury trial problem opens another problem to the battle between substance and procedure. Is the number of jurors substantive? Is every aspect of the jury to be preserved – only landowning men may vote?  Should they wear wigs too?

· Party must demand jury trial in writing – either side can make a demand for a jury trial, if neither side makes the demand, then the judge is the fact-finder [FRCP 38(b)]

(2) Jury Characteristics
· Number of Jurors - traditionally juries have been composed of 12 members but 7th amendment is no longer construed to require (even in federal civil cases) that the jury be composed of 12 members; 

· Rule 48 – federal jury must have no fewer than six, no more than 12; Verdict must be unanimous unless parties agree otherwise but ∆ will never agree. There are no alternates in federal jury trials.  
· ∆ likes 12 assuming that 12 is more likely to not be unanimous, thinking that more people = more conflict
· Most local juries have 8-9 people so if they lose a few people they are still at 6 and meet the rule
(3) Power of Inertia - ∆ benefits from long trial

(4) Jury Selection - Selection of jury is largely a matter of local rule and practice: voir dire, dismissal of juror for cause (bias/connection – unlimited), peremptory challenges (dismiss w/o cause – allowed 3, see 28USC§1870)

(b) 7th Amendment - Right To Jury Trial – See Emanuels page 275
· 7th Amendment preserves right to a jury trial in suits at common law.

· Jury must be demanded in writing within 10 days after service of the last pleading, otherwise it is waived - FRCP 38(b) 

· Applies only to federal court – not state court

· Right to jury trial is preserved only in legal and not equity actions. 

· Depends on whether jury was available in 1791 England

· No longer separate law/equity court systems

· Common law: Money damages = right to jury 

· Equity: Action damages = no right to jury

· Injunction

· Specific Performance

· Reformation

· Rescission

· 3 reasons basing this on English law is difficult.

· Chancellor could also give monetary relief in 1791. Clean-up relief, restitutionary damages, disgorgement relief, so no jury trial for these things now.

· Federal rule of civil procedure have merged our laws and law and equity.

· Claims did not exist then that do now.

· Jury right is determined issue by issue.

· Where there are both legal and equitable claims in the same case, the legal claims must be tried first, so as to ensure the right of a jury trial as to those claims. (Beacon)

Question of right to a jury:

1. Does statute provide right to jury?

2. Did claim exist in 1791

If yes( outcome should be same

If no( Ross Test

For New Claims That Didn’t Exist in 1791 Ask:

Standard: Ross Test( determines if there is a constitutional right to a jury

1. What’s Claim Like? Historical: Is the claim’s subject matter closer to law of equity (1791)?

2. What’s Relief Like?  If damage =legal; if restitution or non-monetary = equity

3. Is Claim Suitable? Is the case suitable for a jury or is it too complicated? (controversial)

Does Not Allowing Damages To Go To Jury Restrict П’s Right To Jury Trial?


Yes – b/c anything that affects the outcome affects the substance of your rights. Damages affect your right.


No – This is like a criminal action where jury decides innocent/guilt but court/judge decides damage/punishment

(c) Burden of Proof – can mean three things: 
(1) Burden of Pleadings – burden of pleading the issue into the case.   

(2) Burden of Production – burden of producing evidence of X or no X. This is the most common burden

(3) Burden of Persuasion – burden of persuading jury of X or no X 

(d) Rules of Evidence

(1) Competency and Privilege are the two forms of relevant evidence that may or may not be admitted. Is this a rule of substance or procedure?

(2) Relevance: 
· To be admissible, evidence must be relevant. All relevant evidence is admissible unless it fits an exception (competency, privilege, hearsay). 
· Relevant means tendency to make a fact more or less likely. 
· What is relevant is not obvious, could be anything... requires judgment/value call/assumptions about the world.

(3) Competence of a Witness: 
· Everyone is competent to testify. Jury weighs the credibility of the evidence. Unless state’s law provides the rules of decision (or it’s a state law claim), then the state’s law rules regarding competency applies.

· Allowing everyone to testify advances truth-seeking process because ultimately jury has the last word over how much weight to give the testimony.  

· This suggests that the competency of a witness is a substantive law. Is it substantive? 
· Yes – could affect the outcome. 
· No – only goes to the procedure, deals with method of presenting evidence, not claims and defenses.  

(4) Privilege: 

· Rule protecting certain persons from disclosure of particular matters. Incompetency rules are centrally concerned with the reliability of evidence, whereas privilege rules are based on social policies extrinsic to the courtroom. 

· Privilege is not aimed at the ascertainment of truth but rather at some other goal often pursued at the price of shutting out the truth – big cost to the truth seeking process.

· When state law applies Rules of Decision, the state’s law on Privilege will apply. However!  Unlike 601, federal common law determines this in federal court. Is this substantive? It does affect outcome.

(5) Rule 404 Prior Bad Acts
· Prior bad acts are not admissible because it’s unfairly prejudicial

· This treats the jury like kids because jury is likely to overvalue the evidence. The information may be relevant but we don’t trust the jury to evaluate it fairly. This is a more specific application of rule 403.  

· 404(b) Exception – the exception to rule 404 is big because we’re uncomfortable with the rule and make the evidence admissible for another reason. 

(6) Hearsay Rule– FRE 801
· Something is hearsay if (1) it’s a statement by someone else (2) the statement is of material importance and is used to show the truth of the matter

· Hearsay is generally not allowed b/c of inability to cross-examine person who made the statement and distrust of capacity of jury to appraise evidence properly.

· Exceptions to the Hearsay Rule – Notion of Necessity – Exceptions Eclipse the Rule
(1) FRE 803: Exceptions allowing statement of an available declarant.

(2) FRE 804:  Exceptions where declarant is unavailable – based on theory that you’d put them on the stand if you could, the info is reliable
(3) Dying Declaration Exception – only belief of death is needed to qualify 

(4) Declaration Against Interest Exception – a person is unlikely to make a statement against the person’s own interest unless it is true; statement can be made by anyone

(5) Admissions – out of court statements by a party or the party’s representative offered by an opponent as evidence of their content; statements usually but not always made against interest; statement is made by a party

(6) Res Gestae – statements relating to a startling event made while the declarant was under the stress of excitement caused by the event

(7) Contradictory Testimony – If a person testified in another case and testifies in a new case and contradicts previous testimony, use of the previous testimony is not considered hearsay.


(e) Motions
Submission to Jury and Return of Verdict FRCP 49, 51, 52
· Rule 49 – verdict can be given general or accompanied by written interrogatories upon one or more issues of fact the decision of which is necessary to a verdict or in a form of a special written finding upon each issue of fact

· Judge determines and then instructs the jury on the rules of substantive law that govern the case – rule of law given to jury may be specific or general depending on the judge. Jury then determines matter of fact.
· Submit to jury in 3 ways:

1. General Verdict – who wins/loses, how much

· Special Questions – judge asks relevant legal questions and jury answers bit by bit.

· ∆s like this because it’s harder for П to prove the case. This requires the jury to focus more specifically on elements of the case, it’s harder for a jury to disregard an element in a case like they can in a general verdict. 

· Judge will almost never grant special questions, prefer a general verdict because jury are kids when you ask special questions and they usually come back with the wrong answer, they’ll get confused and answer negative on the special question but positive on the general verdict; 

· Also on an appeal there is less risk with a general verdict, there are only two questions to answer on appeal: Is the charge supported by law?  Does the evidence support the verdict? 

2. Ask Special Questions with General Verdict 
· Rule 51 – gives the parties the right to file written requests for specific jury instructions; in order to raise the inadequacy of the instructions on appeal, a party must make an objection to them before the jury retires – objection must be specific enough to allow judge to see what’s wrong with it and to correct it; otherwise if you don’t object, you waive the right to bring it up on appeal 

Motion for Judgment as a Matter of Law FRCP 50(a) [DV/JMOL] 

Standard: No reasonable jury can find for non-moving party.
· Fact based/evidence presented at trial – no issue of material fact (like MSJ); a lot at risk of this motion is granted and it’s reversed on appeal, then case has to be retried from beginning so judge bends over backwards for non-moving party. 
· Can be made by either party after the other party has been fully heard on an issue (at the close of П’s or ∆’s case). Motion is not applicable to default judgments because of reliance on that amount by the defaulter. 

Renewed Motion for Judgment as a Matter of Law FRCP 50(b) [JNOV] 

Standard: No reasonable jury can find for non-moving party.

· A party whose motion for judgment as a matter of law at the close of all the evidence has been denied can move to have the verdict and any judgment entered on the verdict set aside and to have judgment entered in his favor despite the adverse verdict. 

· party must have made a motion for judgment as a matter of law earlier to have it renewed – otherwise this cannot be brought up for the first time

· Judge may withhold granting MJML but later grant JNOV even though he leans on the side of granting MJML. Avoids any apparent intrusion on the right to jury trial, leads to a verdict that the judge finds supportable on the evidence, and avoids the appeal that would likely follow if the judge had taken the case away from the jury and avoids retrying the case, instead just reinstates jury verdict.

· Less risk if reversed on appeal, just go back to the verdict; also gives the judge more time for consideration; however, is more disrespectful of the jury because they’ve already given their verdict

Motion for New Trial FRCP 59(a)(1) 

Standard: Error must affect the substantial rights of parties. The court must disregard any harmless error.

Presents error in trial and asks that the verdict and any judgment entered on the verdict be set aside and that the case be retried; has less risk of abridging 7th amendment than MJML can be granted on the following grounds:

· Judicial Error – improperly instructed jury, admit/exclude evidence
· Prejudicial conduct by party, witness, or counsel – creating substantial risk of unfair verdict
· Juror Misconduct – most common; must be shown by evidence from 3rd party

· Verdict Against Weight of Evidence – here judge makes a value judgment and acts as a 13th juror and decides that it would serve ends of justice to have another jury hear the case – granting new trial may be even more intrusive than taking case away from the jury since standard is less stringent ;

· Excessive or Inadequate Verdict – See Remittitur and Additur
· Newly Discovered Evidence

Grant of a new trial motion doesn’t end the case but leads to a second trial on all or part of the case. Thus, under federal procedure, the party who won the verdict may not immediately appeal the judge’s new trial grant since parties are only entitled to appeal when the case is over in the trial court – here there is no final decision from which to take an appeal.

Can grant partial new trials in appropriate cases – example, where liability is clearly supportable but damages greatly exceed the losses reflected in the evidence, the judge may order new trial as to damages only. Or where evidence supports verdict against one ∆ but not another – can grant new trial based on second ∆. 

New trial motion is less radical than JNOV because you start over. JNOV takes judgment away from one party and gives it to the other party. However, new trial is more inefficient.

A new trial can be granted even though the insufficiency falls short of what would support a directed verdict or a jnov motion. If the verdict goes against the weight of the evidence, the judge can weigh the evidence and grant a new trial. A judge is not allowed to do this on a jnov.

New Trial order is not appealable because it’s not a final judgment. A party who wishes to raise on appeal the granting of a new trial order must wait until the new trial has been carried out and has yielded a final judgment. He may then appeal from the final judgment and raise as an issue the new trial order. Review of orders granting a new trial in Emanuels page 272. 
Joinder of the Two Motions
A motion for new trial can be made with a renewed motion for judgment as a matter of law.

· If both are denied then the judgment on the verdict will stand

· If renewed motion is denied but the motion for a new trial is granted, verdict and any judgment will be set aside and the case will stand for trial

· If renewed motion is granted, the verdict and any judgment entered will be set aside and a contrary judgment will be entered. Motion for new trial will then be conditionally granted or denied.
Remittitur and Additur

· A judge may find the jury’s verdict excessive or inadequate, but may wish to avoid, if possible ordering a new trial. Hey may therefore conditionally order a new trial, the new trial to occur unless the П agrees to remittitur, a reduction of damages or the ∆ agrees to additur, a raising of the damages. 

· Remittur is valid. Additur has been found unconstitutional and a violation of the 7th Amendment and is therefore not allowed in federal trials. But allowed in some states. 
· Amount of remittitur – The usual test for determining the amount of remittitur is that it should reduce the verdict only to the highest amount that the jury could have properly awarded. 

–                                                                  

      Judgment                    

                                                                     –            
(a) Entry of Judgment [FRCP 58]

R58 - Final Judgment = Final decision (no issue remains open for lower court)

Exceptions to what can constitute a final judgment: Interlocutory Appeal, Mandamus, Preliminary Injunction

(b) Kinds of Relief Afforded by Judgment [FRCP 54, 57]

FRCP 54(c) – grant relief to which the party in whose favor it is rendered is entitled, even if the party has not demanded such relief in the party’s pleadings – except that a judgment by default shall not be different in kind from or exceed in the amount that prayed for in the demand for judgment 

· Money Damages – to compensate П for ∆’s wrongdoing

· Nominal Damages – restitutionary to prevent unjust enrichment

· Punitive Damages – to punish/make an example of 

· Restoration of Property 

· Decrees – orders losing party to do or to refrain from doing some act

(c) Costs

(1) Costs are normally awarded to prevailing party. Clerk “taxes” the costs, subject to the judge’s review and possible refusal to award costs. See FRCP 54(d)(1)

(2) Costs ordinarily don’t include counsel fees, so that each party pays his own lawyer. This is an American exception to fee shifting. US doesn’t have fee shifting because we view closing the door to meritous suits as greater problem than permitting frivolous suits (UK).

(3) Fee Shifting Good: Effects of settlement are unclear but fee shifting would lead good claims to settle for more and bad claims to settle for less
(4) Fee Shifting Bad:
· Fee shifting would increase risk of loss to litigants. Victory would be more complete but it would increase risk aversion to suits and discourage middle class from litigation.

· Would encourage litigants to escalate expenditures to get more $ if they win – impact on overall economic costs of litigation is unknown and is unknowable

· There is a substantial transaction cost of implementing fee shifting system, even more for courts to do

(5) Rowe’s Rational for Fee-Shifting
· Fairness – fair for loser to pay

· Compensation

· Punitive

· Private Attorney General Theory – public usefulness shouldn’t have to pay for it

· Desire to affect the relative strength of parties  

(d) Declaratory Judgment– Rule 57

(1) The Constitution requires the federal courts to only hear cases and controversies, may not make advisory opinions.

(2) A judgment of the court establishing the rights of the parties. Allows П to know decision before any violation of rights occurs. There must be a real fight between the parties. Must be a controversy involved - ok if contingent controversy.

(3) A case or controversy requires: each party must know what they are going to do; Must have concrete facts. Threat of suit is usually enough to create a case or controversy. 

(4) Is this efficient?

· No – This is a needless hassle for the court. The parties may never breach. This is simply speculative.

· Yes – Proof for the actual case would be identical and it allows the parties to make informed decisions before acting.

(e) Enforcement of Judgment [FRCP 69]

A legal judgment is not an order to the ∆; it is up to the П to enforce the judgment.

–                                                          CLUSTER 7: JOINDER – MULTI PARTY & CLAIMS*                                                       –
Every claim must have subject matter jurisdiction! Is there diversity? Federal Q? Supplemental Jurisdiction?

(a) When dealing with any multi-claim or multi-party devices, it’s vital to examine the requirements of personal jurisdiction, subject matter jurisdiction, and venue.

(b) Joinder = efficiency and consistency 

(c) Part 1 – Joinder of Claims and Joinder of Parties

(1) Rule 42 – allows judicial discretion in severing or joining claims for efficiency; but cases severed or joined must be pending in the same court; if it’s in a different court, then it must be transferred by that court via §1404

(2) Joinder of Claims FRCP 18(a) 

П is permitted to join any claims that they have against the ∆. The additional claims must independently satisfy SMJ requirements. Supplemental jurisdiction odes not apply to joined claims. However, the claims do not have to independently meet the amount in controversy requirement since aggregation of all claims by one П against one ∆ is allowed.
(3) Permissive Joinder of Parties FRCP 20  

Standard: T/O + C/Q
You can join any party whose claims (П) or liabilities (∆) stem from the same transaction or occurrence and there is a common question of law or fact that ties the parties together; T/O + C/Q;

· Requirements of subject matter and personal jurisdiction must be met as to each ∆.

· Efficient but messy b/c there may be a ton of parties.

(4) Compulsory Joinder of Parties – FRCP 19(a) – Emanuels Page 304
(a) How To View the Problem:
(1) Is the party necessary? 
(2) If so, is joinder possible – subject matter and personal jurisdiction – does adding party destroy diversity?

(3) If not possible, then proceed or dismiss?

(4) If you can’t join a necessary party, you either proceed without the party or dismiss the case. If case is dismissed, party is found to be indispensable.

(1) Standard Who Must Be Joined? – Outside party is necessary if any of the following tests are met:
(2) Prejudice to П/∆s in case - Absence of party prevents complete relief from being given to those in the case   

(3) Prejudice to Absent Party - Absent party’s interest may be harmed - rights impaired or impeded if they are not


joined 
(4) Absence of party may subject ∆ to multiple or inconsistent obligations 
(5) Public interest  and interest to courts in efficiency
(b) In case of compulsory joinder, you are trying to avoid prejudice, either to parties already involved or parties that aren’t involved in the action.

(c) A party can then make a 12(b)(7) motion – failure to join an indispensable party under Rule 19 

(d) Remember, joint tortfeasors aren’t necessary. A П is given complete freedom to pick and choose among joint tortfeasors. 

(e) If there is an outsider whose presence is essential (indispensable) to the action and you can’t join them b/c of lack of subject matter or personal jurisdiction then rather than dismissing the case for want of indispensable party – 19(b) says court can do the best they can, maybe withhold a portion of the damages for that party – in an insurance suit if only 90% of the parties are there, hold of 10% of the potential recovery for the outsider.

(d) Part 2: Cross Claims, Counterclaims, and Third-Party Practice / Impleader

(1) Counter-Claims [FRCP 13(a) Compulsory and 13(b) Permissive] – Compulsory counterclaim if same T/O; Failure to make a compulsory counterclaim is loss of the claim in future litigation. Compulsory counterclaims have supplemental jurisdiction. But no supplemental jurisdiction for permissive counterclaims. Permissive counterclaim must independently satisfy SMJ requirements.  
(2) Cross-Claims FRCP 13(g) – Standard T/O Claims between parties on the same side of the v, “co-parties”. Never compulsory, always permissive; once you have original jurisdiction, cross claims will take supplemental jurisdiction. 

(3) Recovering on Claim and Counterclaim – Rule 13(c) 
· If both П & ∆ win, and ∆’s recovery is less than П’s, judgment for recovery is in favor of П for the difference.

· If both П & ∆ win, and ∆’s recovery is greater than П’s, there will be an affirmative judgment in favor of ∆ for the difference.

· If П fails on his claim and ∆ wins counterclaim, there will be an affirmative judgment in favor of ∆.

(4) Third Party Practice / Impleader – FRCP 14(a) 

Standard: 3P∆ is or may be liable for all or part of П’s claim
(a) Rule 14 allows impleader for a ∆ to serve a complaint upon a 3rd-party ∆ (person not a party to the action) who [is or may be liable him for all or part of the plaintiff’s claim against the third party plaintiff] standard

(b) ∆ becomes a 3PП and impleaded newcomer becomes a 3P∆ with respect to the claim between them. The 3P∆ should cover part or all of the 3PП’s liability to the original П

(c) 3rd party-∆ can make counter-claims against 3rd-party П or cross claims against any other 3rd party ∆

(d) You are adding a new party – thus you have to get personal jurisdiction over the new 3P∆. You can use supplemental jurisdiction between the 3PП and the 3P∆ for SMJ. If venue is proper b/t original parties, it remains valid. But 3P∆ can challenge it if it’s inconvenient. 
(e) Impleaders claims come within the court’s supplemental jurisdiction. This means that 3PП and 3P∆ don’t have to be diverse to each other (and 3P∆ doesn’t have to be diverse to П), and 3PП’s claim against 3P∆ doesn’t’ have to be worth $75,000. But still need personal jurisdiction.
(f) Dismissal of Main Claim – If the main claim is dismissed before or during trial, the court still has the authority to hear the third-party claims based on it, if these are applicable, and if they are within the court’s supplemental jurisdiction. Whether to exercise this authority is generally left to the trial court’s discretion. 

(g) Optional to ∆. Impleader is not a matter of right; it’s a matter of discretion.

(e) Part 3: Intervention, Interpleader, and Class Actions

(1) Intervention – FRCP 24

(a) §1367b says that you can't intervene if it would destroy complete diversity (covers both plaintiff and defendant )

(b) SMJ requirements are applicable – there’s no supplemental jurisdiction

(c) Intervention as of Right – Mandatory – FRCP 24(a)(2)
Standard:

(1) Intervenor’s interest may be harmed. Disposition of the matter would impair or impede ability to protect himself. 

(2) Intervenor’s interest is not adequately represented by existing parties.
(3) If first two are not met, then party can intervene by statute 28USC§2403 

(d) Permissive Intervention – FRCP 24(b)(2)
Standard: To intervene on a claim or defense, there must be at least one common question of law or fact. C/Q
· Intervention in the discretion of the court   

· When intervention is declared to be permissive only, the court must first ascertain whether the interests of the original parties will prejudiced by allowing the outsider access to the litigation

(2) Interpleader – FRCP 22 – To Avoid Double Liability 

(a) Interpleader is a technique whereby a party who owes something to one of two or more other persons, but isn’t sure which, may force them to argue out their claims among themselves before coming to sue him; or he claims he isn’t liable but if he is liable, tell him who to pay. Claimants litigate amongst themselves while interpleader goes away until they figure out which claimant prevails.

(b) Interpleader is an equity device. It is designed to prevent the party from being made to pay the same claim twice.

(c) There are two types of interpleaders – rule interpleader: FRCP 22 and statutory interpleader: 28USC§1335 

(d) Interpleader is only effective if court can get all of the claimants before the court – there must be personal jurisdiction over all the claimants. 

(e) Ordinary rules apply – SMJ, PJ, Venue
(1) Is there subject matter jurisdiction on the interpleader claim?

· §1332 There must be complete diversity – no ∆ can be from the same state as any П

· §1331 Federal Question

(2) Is there personal jurisdiction?

(3) Is there venue?

(f) §1335 – Statutory Interpleader 
(1) Subject matter jurisdiction?

· Diversity is minimal. Measured between the claimants not between opposing parties. Only need to have 1 claimant different from 1 other claimant. 

· Amount in controversy rule is $500

(2) Personal jurisdiction? Nationwide service of process for §1335 is permitted by §2361; §2361 allows service of process on any claimant, no matter where in the US that claimant resides or is found
(3) Venue - §1397 - venue is appropriate where any claimant resides.

(4) Does it matter that these are contingent claims?

· §1335 says are claiming or any claim

· Rule 22- says persons having claims (not clear)

· But, the cases say persons having claims includes contingent claims.

(5) It is enough that the claimants are seeking the same pot of money and therefore there won't be enough to 

pay everyone to meet the double liability


(6) The stakeholder has to deposit the property in court (or post a bond) to use a statutory interpleader, but doesn’t have to do so for the rule interpleader.

(3) Class Actions – FRCP 23

· Only the class representative(s) must satisfy the requirements of personal jurisdiction, subject matter jurisdiction, and venue.

· if class action is based on a federal question, normal rule about subject matter jurisdiction continues, no problem. In a diversity based class action, there is a problem. In class action, you can aggregate the claims of the class members to meet the amount in controversy requirement.  

(b) Class action is an efficiency/economy device to aggregate common claims and adjudicate one action 

(c) Rule 23 Requirements
· Rule 23 (a) has 4 requirements which all must be met

· Rule 23 (b) has 3 types of class action and you must be one of them.

· Rule 23 (c) has notice rules, which must be complied with if the rule applies.

(d) 23(a) Prerequisites for a Class   
· Numerosity – must be so large that joinder is not feasible; <25 no,  >40, yes.  Between 25 and 40, other variables (geographical dispersion, size of the individual claims)

· Commonality - Common questions of law and fact.  One may be enough.

· Typicality - The claims of the representative must be typical of those of the class. Means that they are complaining basically about the same things.

· Adequacy of Representations – representative party and lawyer must fairly and adequately protect the interests of the class (due process) 

(e) 23(b) Class Types
· (b)(1) – This type of class action is allowed if individual actions by or against members of a class would create a risk of either (a) Inconsistent decisions that would establish incompatible standards of conduct for the party opposing the class and produce prejudice to class members or parties opposing the class. (b) The impairment of interests of members of the class who are not actually a party to the individual actions. No opting out. Ex. Prejudice actions
· (b)(2) – suits for injunctive or declaratory relief on behalf of whole class.  May be class of П’s only. ∆ has to be affecting the class as a whole. Does not apply where money damages are sole or primary relief sought. No opting out. 
· (b)(3) – The requirements are (1) common questions of law/fact predominate and (2) a class action is the most superior to other available method, most efficient way to resolve the controversy. Only claim you can opt out of. Most common type of class action (torts/damage). 
· Factors to demonstrate class action as superior method includes: Interest of members of the class in individually controlling the prosecution or defense of separate actions; Extent and nature of any litigation concerning the controversy already commenced by or against members of the class; Desirability or undesirability of concentrating the litigation of claims in a particular forum; Difficulties likely to be encountered in management of a class action. 

(f) 23(c) Notice
· The members of a class, other than the representatives, do not necessarily know that the suit has been commenced. Therefore, the court will normally require that these class members be given notice. 

· 23(b)(3) class is the only one that requires notice to each individual member of the class and allows you to opt out. If you don’t opt out, you are bound by the judgment.

(g) 23(e) - Settlement or dismissal of a certified class requires court permission. All members of the class in all class types get notice of settlement or dismissal. The purpose of approval requirement is to ensure interests of absent class members are adequately protected. 
(h) Jurisdiction and Venue
· For diversity, to figure out citizenship, you look only at citizenship of the representative, not all the class members. As long as representative is diverse from ∆ there is diversity. For amount in controversy, the courts are split over whether or not you can aggregate claims. 

· Only representative’s claim needs to meet amount in controversy, other class members can use supp jurisdiction. (Exxon)
–                                                                   CLUSTER 8: APPEALS*                                                                                     –
(a) Appeal to the Court of Appeals [FRCP 62]

· 28USC §1291 – final decision, generally understood as a final judgment; Judgment not final until all claims are final.

· Efficiency of Rule:

· Time of the Court of Appeals is more important than time of trial court

· Detriment – if you wait until the end and the appeal is granted, you have to fix it at the end and trial court has to start over ( inefficient 

· Benefit – When case/appeal gets to appellate court it’s a nicer package; it’s more efficient, doesn’t stop trial in the middle 

· 28USC§1292(a)(1) – interlocutory orders that grant, refuse, modify, or otherwise affect injunctions have a right of appeal, doesn’t include temporary restraining orders but does include preliminary injunctions 

· Cannot appeal until final judgment ends the merits of the case. 

· Exceptions [1292(a) and 1292(b), FRCP 23(f) and 54(b)] to final judgment rule are injunctions and mandamus because an appeal would be worthless after the final judgment. Can go on appeal midstream if you have a case with multiple claims and parties you can make an interlocutory appeal for an issue that is closed as to you even though it’s not closed to others.

(b) Appellate Procedure – Stay of Proceedings to Enforce a Judgment – Rule 62
· 28USC§1651(a) – application is made to the single justice assigned to the particular circuit from which the case comes

· If a court of appeals denies a stay of enforcement of the district-court judgment, immediate relief can be sought in the SCOTUS. 

(c) Review by the Supreme Court

· 28USC§1254 – provides for review by SCOTUS cases in court of appeals by certiorari or by certified questions; usual avenue is petition for certiorari

· Review on Certiorari

(1) Review on certiorari is not a matter of right but of discretion and will be granted only for compelling reasons

(2) Petition for writ of certiorari must contain the questions presented for review, a concise statement of the case, and an argument regarding the reasons relief on for allowance of the writ

(3) Certiorari is granted or denied by SCOTUS upon consideration of the petition and any brief in opposition and reply brief; there are no oral arguments.

(4) If petition is granted, it requires the vote of four of the nine justices. Case is then briefed on the merits and heard on oral argument. 

(5) Supreme Court by majority – six justices – affirms, reverses, or modifies the decision being reviewed, possibly remanding to a court below for further proceedings.

–                                        
  CLUSTER 9: RES JUDICATA, CLAIM/ISSUE PRECLUSION, & FFC 
                                  –
3 Flavors:

1. By Rule – FRCP 13 Compulsory Counterclaim must be asserted in action or it will be barred.

2. Res Judicata – Claim Preclusion; Bars both things you did and should have litigated
3. Collateral Estoppel – Issue Preclusion; Bars only things you actually litigated
It doesn’t matter which case got filed first, it only matters which case reaches final judgment first.
Doctrine of Res Judicata – One Bite At The Apple
· Prevents re-litigation of claims and issues. Two main categories: claim preclusion and collateral estoppel. 
· Res Judicata rules apply only to new actions subsequent to the action in which the original judgment was rendered – does not apply to further proceedings in the same action in which the original judgment was rendered. 
· Policy – based on principle that a party who has been given one fair opportunity to litigate a claim or an issue should not be given a second chance. This principle is based on two policy considerations: 
· Fairness to the victor requires that he not be required to re-litigate the claim or issue on which he has been victorious.

· Efficiency requires that litigation arising from a particular controversy not be continued indefinitely.

Claim Preclusion – Three Requirements:  
1. Parties in the second action must be the same as those in the first. 

2. Claims must be the same in the first and second suits. 
· Majority Rule: Claim = T/O

· Minority Rule: Claim = Each Right Invaded

3. There must be a final judgment on the merits. Every judgment entered will be deemed on the merits, unless: [See FRCP 41(b)]
· Judgment is on the merits unless court says “w/out prejudice”

· Based on lack of jurisdiction

· Based on improper venue

· Based on failure to join an indispensable party

· Default Judgment is not on the merits.

· Dismissal for failure to prosecute. Dismissal will be deemed on the merits in the sense that it will bar subsequent actions because the П had a full opportunity to litigate the merits in the first action. If she doesn’t choose to take the opportunity, she must accept the res judicata consequences. 

· 12(b)(6) Failure to state a claim. In modern courts, dismissal for failure to state a claim usually counts as an adjudication on the merits barring a second action unless the courts specifies otherwise. If court does not specify otherwise, П must either amend the pleading (if given leave) or appeal, he may not commence a new action.  
· Statute of Limitations Dismissal is considered on the merits. 

Same Claim Requirement:
· Majority rule is that a claim = transaction/occurrence. 

· Under the T/O test, preclusion turns on the right to join the claim in the original action, not on whether the claim actually was asserted. Consequently, claims need not have actually been litigated to be barred in a later action; they need only have been available to the П in the first suit. Omitted claims will be barred by res judicata. 
· Permissive Joinder of Parties: In many cases, claims against additional parties could be joined under the FRCP but will not be barred by res judicata if they are not. 

· Ex. – If A is in a three car accident with B and C, he can sue them both in a single suit. But he doesn’t have to. If A sues B alone he is not precluded from suing C in a separate action. 
· П’s right to recover from separate ∆s are considered distinct claims under res judicata, even though they arise out of the same T/O. In addition, the same parties requirement of res judicata is not met because the ∆s are different in the two actions. 
Claim Preclusion
· Prevents a claim from being re-litigated. Two sub-rules:

· Merger – If П wins the first action, his claim is merged into his judgment. He cannot later sue the same ∆ on the same cause of action for higher damages. 

· Bar – If П loses his first action, his claim is extinguished and he is barred from suing again on that action. 

· Rule Against Splitting of Claim – A claim can include more than П actually chose to state in his complaint. П cannot split his claim – if he sues upon any portion of a claim, the other aspects of that claim are merged in his judgment if he wins and barred if he loses. Rule applies even if П didn’t split her claim intentionally.
· Installment Ks – If the claim relates to payments due under a lease or installment K, general rule is that П must sue at the same time for all payments due at the time the suit is filed. 

· Acceleration Clauses – State whenever a ∆ defaults on one payment, whole balance is due. Courts disagree on whether П must sue for whole balance at one or whether he can sue for just those months which have actually elapsed. A strict application of splitting rule would require П to sue for entire amount.

· Ragazzo says each lease is a separate transaction. 
· Multi-Theory Actions – Splitting rule is also applicable to lawsuits which contain several claims, all arising from same set of facts and all alleging violation of same legal right but involving a variety of theories or remedies. 
· Transactional Test – There will be a merger or bar of all of the П’s rights against the ∆ with respect to all or any part of the transaction or series of connected transactions, out of which the initial action arose.
· Personal and Property Damage – Where a П suffers both personal injuries and property damage from the same accident, most states today follow rule that П has a single, not distinct claims for personal injuries on the one hand and property damage on the other. A single act caused all of the injuries so they should all be litigated together. (Promotes efficiency)
· Legal and Equitable Remedies – demand for legal relief and demand for equitable relief will both be deemed to be part of the same claim, so that both demands must be made in the same action.  
· Exceptions to Claim Preclusion Rules – Where two possible legal theories relating to same incident cannot be joined in any forum, claim preclusion is not applicable. If court trying first action would not have had SMJ of theory used in second action, there will be no bar or merger.  If you can’t bring the claim in the first case, then res judicata doesn’t apply.
· Suits in Different Jurisdictions – Where suit 1 and suit 2 are in two different jurisdictions, court hearing suit 2 must normally apply rules of claim preclusion of court in suit 1. Applies whether 2 different jurisdictions are state/state or state/federal.  
· Counterclaims - ∆ who pleads a counterclaim is a П with respect to that claim. He is bound by the outcome just as П is bound by the outcome of his original claim. 

· In some situations, a ∆ who could but does not make a counterclaim will be precluded from maintaining a subsequent action if:

· Nullify – Where П’s claim and ∆’s claims are related in such a way that if ∆ were to prevail on his claim in any subsequent action, the effect would be to nullify the prior judgment.

· Compulsory Counterclaim – If not asserted, it’s barred.
· Change of Law – Once a final judgment has been rendered, not even a change in applicable law will prevent res judicata from operating. Based on efficiency. But if there is a major constitutional change, claim preclusion may not be strictly applied. 

· Defense Preclusion - ∆ can’t use something they used as a defense later as a claim; only bars things you actually brought up as a defense.

Collateral Estoppel – Issue Preclusion

· Prevents re-litigation of a particular issue of fact or law. When a particular issue of fact or law has been determined in one proceeding, then in a subsequent proceeding between the same parties, even on a different cause of action, each party is collaterally estopped from claiming that the issue should have been decided differently than it was in the first action. 

· Collateral estoppel compels court in second action to make the same findings of fact on the identical issues that the first court made. 

· For an issue to be subject to collateral estoppel, 6 requirements:
· Exactly the same issue.

· Losing party must have had full/fair opportunity to litigate

· Incentive to litigate is the same

· Procedure in first court is sufficient to bind
· Issue must have actually been litigated. 

· Issue was necessary to judgment. Judgment can’t stand without it. Test – Does changing the finding on the issue change the result? If yes, it’s a necessary issue. 

· Judgment is final, valid, and on the merits. 

· Mutuality of Estoppel

· Must ask: Against whom is collateral estoppel asserted?

· Can only be asserted against one who was a party in Case 1

· Must ask: By whom is collateral estoppel used?

· Mutuality (traditional answer)

· Can only be used by someone who was a party in Case 1

· Non-Mutuality (modern trend)

· Can be used by those who were not a party to Case 1

· Non-mutual Defensive Collateral Estoppel

· D is party in Case 2, but not Case 1

· Non-mutual Offensive Collateral Estoppel

· P is party in Case 2, but not Case 1

· Most JDs reject this, but there is a trend to allowing it if it is “fair”…

· Full and Fair Litigation – The party against whom collateral estoppel is sought to be used must have had a full and fair opportunity to litigate the claim. For instance, if he litigated the claim, but important evidence bearing on that issue was rejected by the court without good reason, he would not be bound, on the grounds that he lacked a full and fair opportunity to litigate the issue.

· Alternative Independent Findings – Where either finding would support the judgment making neither really necessary:
· Majority Rule – Both alternate findings are preclusive. Exception – If you appeal and the Court of Appeals denies your appeal, then issues are not preclusive, no collateral estoppel.
· Minority Rule – Neither alternate findings are preclusive. Exception – If you appeal and the Court of Appeals affirms the findings, then issues are preclusive and there is collateral estoppel on the issues affirmed.

· Foreseeability of future litigation: There is an increasing tendency to apply collateral estoppel in a subsequent action only where that action was reasonably foreseeable at the time of the initial adjudication of the issue in question. This limitation has been followed by the Restatements. Re-litigation of an issue which was litigated and determined is permitted if it was “not sufficiently foreseeable at the time of the initial action that the issue would arise in the context of a subsequent action.”

· Courts of Limited Jurisdiction – Restatements recognizes that it will not be appropriate to attach collateral estoppel if a re-determination of the issue is “warranted by differences in the quality or extensiveness of the procedures followed in the two courts or by factors relating to the allocation of jurisdiction between them.
· Jurisdictional Amount – If only difference between two courts is that the first had a maximum dollar limit on claims which it could adjudicate, so that the claim in the second action could not have been disposed of by the first court, this will usually not be enough of a reason to deny collateral estoppel to first court’s finding. 
· Informal Procedures – If first court not only has a jurisdiction limited to certain dollar amount, but also has informal procedures, collateral estoppel will generally not affect second suit if that suit is in a court of general jurisdiction.  Ex. In A files against B in small claims courts, where there are no pleadings, rules of evidence, and usually no counsel present ( B will still be able to make a claim in a second suit.
· Surrogate or Probate Court – When jurisdiction of first court is limited by subject matter of dispute (as in surrogate or probate court), the procedures followed in these courts are of comparable rigor to those in courts of general jurisdictions. Therefore, collateral estoppel will generally apply and findings made by these courts will be binding in later general court actions.
· State/Fed Courts – When first action is brought in state court and second claim is brought in federal court and federal courts have exclusive subject matter jurisdiction over second claim, collateral estoppel will still apply – unless as a matter of statutory interpretation, court concludes that Congress, in establishing the federal right being sued upon, did not intend to defer factual determinations of state courts. 

·  Differences in Burden of Proof – Differences in the allocation of the burden of proof between the first and second suits may dictate that collateral estoppel not apply. If in the first action, the allocation of the burden of proof was more favorable to the party seeking to apply collateral estoppel than it was in the second action, collateral estoppel will not be allowed. 
· Settlement – In most jurisdictions, settlement of an action by consent of the parties has no collateral estoppel effect. Issue wasn’t litigated. 
· Findings of Law – Collateral estoppel will generally also apply to a court’s conclusion of law. In most situations, “it is unfair to the winning party and an unnecessary burden on courts to allow repeated litigation of the same issue in what is essentially the same controversy, even if the issue is regarded as one of law.”
· Exceptions – A conclusion of law should not be given collateral estoppel effect when:

· The two actions involve claims that are substantially unrelated.

· A new determination is warranted in order to take account of an intervening change in the applicable legal context or otherwise to avoid inequitable administration of laws.
· If between the first and second suits there has been a significant change in legal principles, the court may as a discretionary matter decline to apply collateral estoppel. This is especially appropriate where use of collateral estoppel would “impose on one of the parties a significant disadvantage or confer on him a significant benefit, with respect to his competitors.”
· Where 2nd Decision Fails To Apply Estoppel – If for some reason collateral estoppel is not applied in an action where it should have been and a new judgment results which decides an issue differently from the prior one, the second judgment receives binding effect by estoppel. The original finding is in a sense ‘overruled’ and will not be followed in a third action.

Persons Bound By Res Judicata (Claim Preclusion) & Collateral Estoppel (Issue Preclusion)
· All parties to the first action are bound by the finding on that claim/issue.
· If original party attempted to split his cause of action, the privy would be prevented by bar or merger from bringing the untried part of the claim. Claim preclusion bars both actions actually litigated and actions that should have been litigated.  

· Certain persons who are “in privity” with parties to the first action are also bound.

· Successors in Interest – One who has purchased or otherwise succeeded to an interest in real property is in privity with all previous owners. He is collaterally estopped from re-litigating any issue with respect to the status of that property that was tried by any of the previous owners.

· Beneficiaries of Trust – If the trustee of a trust is, in his capacity as trustee, a party to the first action, the findings of fact made in that action will be binding on the beneficiaries. Beneficiaries are in privity with the trustee. Rule also applies to other kinds of persons who are represented by a party to the first action such as heirs. 
· Other Representation – Privity from principal/agent or bailor/bailee

· Indemnitors – Persons who are obligated by either law or contract to indemnify another may be in privity with their indemnitee. Ex. Where insurer agrees to indemnify policy-holder against any liability judgment which may be entered against him. Or employer/employee relationship. 
· Vouching In – Indemnitee who is sued may vouch in his indemnitor by giving him notice of the action and granting him the opportunity to control the defense. If the indemnitor participates in the defense, he will be bound by all results of the litigation. Even if indemnitor doesn’t participate, he will (assuming he received notice of the suit) be bound as to the indemnitee’s liability in a later suit by the indemnitee. But he will not be bound as to the issue of whether an indemnitor-indemnitee relationship really exists. 

· Ex. - Cars driven by П and ∆ collide. ∆ notifies Insurance Co (who ∆ believes has written a valid policy on ∆’s car) of the suit. Insurance Co refuses to participate in defense of the suit, claiming it has not insured ∆. П establishes ∆’s liability and ∆ pays judgment. ∆ sues Insurance Co. to recover, on an indemnity theory, the amount paid to ∆. Insurance Co is collaterally estopped form denying ∆’s liability to П. But it may litigate issue of whether it validly insured ∆/existence of indemnitor/indemnitee relationship.
· Mutuality – General rule used to be that estoppels must be mutual, that is, the only parties who could invoke collateral estoppel were those who were involved in the suit in which the issue was initially decided. 
· Rationale – Notion of fairness. If litigant could not be burdened with the effect of a prior judgment and did not bear risk of losing on that issue in prior litigation, it seemed inequitable to allow him to benefit from it. 

· Demise of Mutuality – Courts no longer recognize general principle of mutuality. No longer a general rule that a stranger to the first action can’t benefit from findings of fact made against his adversary. 
· Persons who can benefit from estoppel: Even one who was not a party to the first action may in some circumstances benefit from estoppel. That person can assert in the second suit that her adversary, who was a party to the first action, is collaterally estopped from re-litigating the issue of fact or law decided in the first action. 
· When used by a ∆, it’s a defensive use of collateral estoppel and more accepted by courts.   
· When used by П it’s an offensive use of collateral estoppel. Usually a new П against the same ∆ in a new case.  
· Offensive Non-Mutual Estoppel – Courts apply case by case analysis in determining whether to allow. Courts consider following factors:

· Alignment in First Suit – Whether the party sought to be bound (∆ in second suit) was a П or ∆ in the first suit. If he was a ∆, this will work against the use of estoppel since he was less likely to have had the choice of the forum in which the issue was to be litigated. 
· Incentive to Litigate – Whether person to be estopped had a reasonable incentive to litigate the issue fully in the first suit. Was he able to fully and fairly litigate the issue in the first case? If not, he should likely not be estopped. The degree to which the second suit was foreseeable at the time of the first suit might also be considered in gauging whether there was an incentive to litigate fully in the first suit. 
· Discouraging Breakaway Suits – Whether П in the second action could have joined in the first action and “sat out” that first action in order to derive a tactical advantage.
· Multiple П Anomaly – Whether permitting offensive estoppel would present danger of multiple П anomaly. If there were numerous potential Пs waiting, court would be less likely to permit offensive estoppel than where the second suit would probably be the last. The court also might look to whether the potential multiple Пs had seemingly gotten together and selected the most appealing П to sue first. 

· Procedural Opportunities – Whether there are procedural opportunities available to a party in the second action that were not present in the first, which might make a difference in outcome. 

· Issue of Law – Whether issue is one of law or merely of fact. Where issue is one of law, stare decisis, rather than collateral estoppel should normally be applied. 
· Where Government Is A Party – Whether ∆ in second action is the government. Non-mutual offensive use of collateral estoppel will virtually never be allowed against the government. 
· Reason – Would thwart the development of important questions of law by freezing the first final decision rendered on a particular issue. 
Hypo: Lucy v. Ethel

· Case #1 is Lucy v. Ethel for personal injury from a car accident

· Case #2 is Lucy v. Ethel for property damage from the same crash

· Are both cases by same claimant against same defendant?

· YES

· Did Case #1 end in a valid final judgment on the merits?

· YES

· Did both cases involve the same claim?

· YES, if majority view

· NO, if minority view (personal injury and property damage are separate rights)

Hypo: Lucy v. Ethel

· Case #1 is Lucy v. Ethel

· Case #2 is Ethel v. Lucy for the same wreck

· Is case dismissed for Res Judicata purposes?

· NOOOO!!!

· P1 MUST = P2

· HOWEVER, may be dismissed as a compulsory counterclaim

 Full Faith & Credit
· The Constitutional requirement of FFC compels the courts of each state to give a judgment of another state the same effect that that judgment would have in the state which rendered it. This requires each state to apply the same rules of merger, bar, and collateral estoppel as the state which rendered the earlier judgment would apply. 
· 28 USC §1738 – requires federal courts to give FFC to state court decisions.

· Art. IV §1 – requires states courts to give FFC to other state court judgments

· Collateral Attack – The court in which enforcement of the judgment is sought may examine one aspect of the original judgment: jurisdiction (whether personal or SMJ), provided that the jurisdictional question was not litigated or waived in the first action.

· Waiver – The jurisdictional question will be held to be waived if the ∆ contests on the merits (as opposed to taking a default judgment) and does not raise the issue of jurisdiction. 

· Misinterpretation of Another State’s Laws – State A must give FFC to an adjudication of State B, even if that judgment was based on a misinterpretation of the laws of State A.
· Later Decision Binding – If State A erroneously fails to give FFC to a decision of State B, and reaches a decision of its own which becomes final, this second judgment is in turn binding on State B. In other words, a last in time rule seems applicable to FFC.

· No Duty to Decisions of Other Countries – There is no constitutional requirement that judgments of other nations be given FFC. The federal courts and most state courts will give FFC to ajudications of common law countries. As to civil law nations, practice varies. 

· FFC to Res Judicata Effect – A state must give to the judgment of any other state at least the res judicata effect that that judgment would have in the state of its rendition.
· Ex – A court of State A renders Judgment #1, which by the laws of State A would act as a bar to certain subsequent actions. Action 2, which is then brought in State B, would, if brought in State A, be barred by Judgment #1. Even if Action 2 would not have been barred by Judgment #1 had both been brought in State B, Action 2 must nonetheless be barred. FFC must be given to the res judicata effects of a judgment rendered by a sister state – a judgment must be given the same effect, with respect to res judicata, that it would have had in the state of rendition.
· Federal Suit Follows State Suit – If the first judgment is in a state court and the second one is in a federal court, the federal court must grant the state court judgment the same res judicata effect it would have in that state. 
· §1738 – Federal Courts required to give FFC to State Courts

· Partial Repeal of §1738 By Congress – It could be argued that whenever Congress creates a new federal statutory right, the new federal statute implicitly repeals §1738 with respect to any state court determination relevant to the federal right; if this argument were accepted, the result would be that a federal court need not grant to a prior state court judgment the res judicata effect of that judgment if doing so would affect a federal right. But this argument will fail unless Congress has made it very clear that it wishes to deny state court judgment res judicata effect in the federal proceeding. See Allen v. McCurry.
· State Administrative Agency Findings – §1738 does not directly requires that federal courts give state administrative findings the same preclusive effect they would have had in the state courts. It only requires the federal courts to give FFC to judicial proceedings of any state “court” with no mention of administrative decisions. But SCOTUS has held that as a matter of federal common law, the same result should normally occur where a state administrative agency has made a judicial type decision. See University of Tennessee, “When a state agency acting in a judicial capacity resolves disputed issues of fact properly before it which the parties had had an adequate opportunity to litigate, federal courts must give the agency’s fact finding the same preclusive effect to which it would be entitled in the State’s courts.” This is not based on statute but judge made law. If the court decides that Congress’ intent would be thwarted by giving a particular agency determination preclusive effect in federal court merely because it would have that effect in state court, then the preclusive effect will not be given. 
· May Not Give Greater Effect To Judgment – A state suit is followed by a federal suit. If the facts of the second suit are such that the state court would not give preclusive effect to its own earlier judgment, but general federal principles would dictate a preclusive effect ( the federal court may not give preclusive effect to the prior state judgment. §1738 requires the federal court to treat the state court judgment in the same way as the state court that rendered it. 
· Ex – If the initial state judgment comes from a state that odes not allow non-mutual offensive use of collateral estoppel, the federal court hearing the second suit cannot apply such collateral estoppel, even if the situation is one where it would be appropriate. 

· State Suit Follows Federal Suit – Where the first decision is by a federal court sitting in diversity, the state court in the second suit must give the earlier federal judgment the same preclusive effect as such a judgment would have been given by the courts of the state where the first (federal) court sat. But the court can decline to apply state rule where federal interests are strong. 
· Ex – If the first judgment is by a CA federal district court and the second suit is in MD state court, the MD court must give the first judgment the same effect as that judgment would have in the CA state court system. See Semtek.

· Diversity – Where the claim is based on diversity, as a matter of federal common law, the federal courts choose to have their judgments have the same claim-preclusive effect as it would have had if it had been rendered by the state court of the state where the federal court sits.
· Federal Question – Where the claim is based on a federal question, there is no forum state court whose law should be applied. Instead, the federal courts will develop their own case-by-case policies about when their judgment should have preclusive effects. 








