
A. General Info:
	3 elements in a transaction:
		1. the agreement in fact between parties
		2. agreement as written (may or may not agree with #1)
		3. the set of rights and duties created by 1 and 2
	Sub judice = under adjudication
	Formalists:
		Willistonian period
		Set of universal rules
		No moral or political influence
		Christopher Columbus Langdell 
		Williston (1st Rs)
		More objective
	Realists:
		1920s and 30s
		Facts and point of view
		Good faith
		Unconscionability
		Karl Llewellyn (UCC)
		Arthur Corbin (2nd Rs)

B. Types of Contracts:
	1. as to formation:
		1. Express K: oral or written; formed by language
		2. Implied K: formed by manifestations of assent other than oral or written language (ex. by conduct)
		3. Quasi-Contract: not really Ks
			Constructed by courts to avoid unjust enrichment
	2. as to acceptance:
		1. Bilateral Contracts – exchange of promises
			
		2. Unilateral contracts - Offeror gives promise of future performance in return for the offeree’s actual 					rendering of performance
			Williston section 73: “If an act is requested, that very act and no other must be given”		
		Rs § 45: Option K Created by Part Performance or Tender
			(1) Where an offer invites an offeree to accept by rendering a performance and does not invite a 				promissory acceptance, an option K is created when the offeree tenders or begins the invited 					performance or tenders a beginning of it.
			(2) The offeror’s duty of performance under any option K so created is conditional on completion or 				tender of the invited performance in accordance with the terms of the offer

		Modern view: most Ks are bilateral
			1. Acceptance by Promise or start of performance
				Under Rs and UCC you can form a bilateral K by the start of performance
				Rs §32: Invitation of Promise or performance
					In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to 					perform what the offer requests or by rendering the performance, as the offeree chooses
				UCC §2-206: Offer and acceptance in formation of K
					(1) Unless otherwise unabviguously indicated by the language or circumstances
						(a) an offer to make a K shall be construed as inviting acceptance in any manner and by any 						medium reasonable in the circumstances;
						(b) an order or other offer to buy goods for prompt or current shipment shall be construed 						as inviting acceptance either by a prompt promise to ship or by the prompt or current 						shipment of conforming or non conforming goods, but such a shipment of non conforming 						goods does not constitute an acceptance if the seller seasonably notifies the buyer that the 						shipment is offered only as an accommodation to the buyer
					(2) Where the beginning of a requested performance is a reasonable mode of acceptance an 					offeror who is not notifited of acceptance within a reasonable time may treat the offer as having 					lapsed before acceptance
				
			2. Unilateral Ks limited to two circumstances
				Under UCC and Rs, only two circumstances:
					1. where the offeror clearly (unambiguously) indicates that completion of performance is the 					only manner of acceptance
					2. where there is an offer to the public, such as a reward, which so clearly contemplates 						acceptance by performance rather than a promise, that only the performance requested in the 					offer will manifest the acceptance

			3. Test for bilateral/unilateral: Under UCC and Rs
				Bilateral: each party has a right and a duty
				Unilateral: one party only has a right and the other only has a duty

	3. Types of Ks as to Validity
		a. Void K – totally w/o legal effect
		b. Voidable K – one or both parties may elect to void or to ratify
		c. Unenforceable K – an agreement that is otherwise valid, but may not be enforceable due to various defenses 		extraneous to K formation, such as statute of frauds

D. Creation of a K
	1. was there mutual assent?
	2. was there consideration or some substitute?
	3. are there any defenses to creation of the K?


II. Mutual Assent – offer and acceptance
A. in general
Rs §17: Requirement of a bargain
	(1) Except as stated in sub§ 2, the formation of a K requires a bargain in which there is a manifestation of mutual 	assent to the exchange and a consideration.
	(2) whether or not there is a bargain a K may be formed under special rules applicable to formal Ks or under the 	rules stated §§82-94

	Refers to the concept of a bargain, which the parties manifest mutual assent.
	Traditional model parties go through offer and acceptance eventually reaching a deal (a manifestation of mutual 		assent) or breaking off negotiations.
*however a contract can be formed when parties do not partake in bargaining*
	A contract reached through mutual assent is probably the most common and important way, but not the only.

1. Intention to be Bound: The objective theory of contract
	Objective theory is based on facts, substance. Mutual Assent. Duty to Read
		forget what parties thought, just matters what they signed.
	Subjective theory is based on the intent of the party; “meeting of the minds”. 
		This differs from mutual assent because in this view it is the party’s intention, rather than conduct that 				determines their legal obligation
		forget what parties thought, just matters what they signed.

Ray v. William G. Eurice & Bros., Inc. (pg 23)
	Contractor signed K and didn’t understand specifications
	Court: Without fraud, duress, mistake – parties bound by signature in K
	Duty to read

2. Offer and Acceptance in Bilateral Contracts
	1) preliminary negotiations
	2) offerer makes an offer: a complete proposal which gives the offeree the “power of acceptance.”
	3) offeree can respond by acceptance or a counter offer or rejecting the offer without making a counter offer

3. Requirement of Definiteness of a K:
	Advertisement is request for an offer 
	Prelim Neg.≠ Offer. 
	Mailbox rule: Acceptance when sent; 
	Revocation, offer not revoked until received.
	An offer is a communication 
	Ad must have quantity and phrase like “first come first serve” to constitute an offer

The offer:
	Must create a reasonable expectation in the offeree
		1. was there an expression of a promise or commitment to enter into K?
		2. were there certainty and definiteness in essential terms?
		3. was there communication of the above to the offeree?
	Offer is interpreted objectively from offeree’s view point, so if offeree reasonably thought K, then = K
		(if Offeror was joking and offeree knew, then no K. If he didn’t know then = K)
	If unsure of whether it’s an offer, look to the prior practice of parties
	Essential terms:
		Identity of offeree, subject matter, price (see UCC 2-305 exception), time of payment, delivery or performance, 			quantity, and nature of the work
Examples:
	Real estate = must have land and price
	Goods (UCC) = must have quantity
	Employment = duration (if none, then assumed at will)

Rs §24: Offer Defined
	An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in 	understanding that his assent to that bargain is invited and will conclude it.
Rs §26: Preliminary Negotiations
	A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or 	has reason to know that the person making it does not intend to conclude a bargain until he has made a further 	manifestation of assent.
UCC §2-204: Formation in General
	(1) A K for sale of goods may be made in any manner sufficient to show agreement, including conduct by both 	parties which recognizes the existence of such a K
	(2) An agreement sufficient to constitute a K for sale may be found even though the moment of its making is 	undetermined
	(3) Even though one or more terms are left open a K for sale does not fail for indefiniteness if the parties have 	intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.
UCC §2-305: Open price term
	(1) The parties if they so intend can conclude a K for sale even though the price is not settled. In such a case the 	price is a reasonable price at the time for delivery if
		(a) nothing is said as to price; or (b) price is left to be agreed by the parties and they fail to agree; or (c) the 		price is to be fixed in terms of some agreed market or toher standard as set or recorded by a third person or 		agency and it is not so set or recorded.
	(2) A price to be fixed by the seller or by the buyer means a price for him to fix in good faith
	(3) When a price left to be fixed otherwise than by agreement of the parties fials to be fixed through fault of one 	party the other may at his option treat the contract as cancelled or himself fix a reasonable price.
	(4) where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fixed or 	agreed there is no K. In such a case the buyer must return any goods already received or if unable so to do must pay 	their reasonable value at the time of delivery and the seller must return any portion of the price paid on account.

Lonergan v. Scolnick (Pg 34)
	Letters sent by D were only solicitations and did not constitute offer and acceptance
	Preliminary negotiations ≠ offer
	Must be a meeting of the minds to form a K

Izadi v. Machado (Gus) Ford, Inc., (pg 38)
	Car ad = offer
	(Objective theory)
	The test of the true interpretation of an offer of acceptance is not what the party making it thought it meant or 		intended to mean, but what a reasonable person in the position of the parties would have thought it meant.
	A binding offer may be implied from the very fact that deliberately misleading advertising intentionally leads the 		reader to the conclusion that one exists. Bait and Switch = offer (usually by statutory violation)
	Note: Lefkowitz v. Great Minneapolis Surplus Store also used the “Bait and Switch” advertising method and was 		found to = offer


Termination of Offer
	Revocation terminates offer if before offeree accepts (bilateral) or begins performance (unilateral)
		1. Direct communication
		2. Indirect communication: offeree receives info to make a reasonable person know that offeror has changed 			his mind
		Revocation is effective when received (see Petterson)

	Rejection:
		Express
		Counteroffer = rejection (unless manifested a different intent)
			Mere inquiry ≠ rejection
		Rejection effective when received
		If offer rejected and offeree changes mind, a new offer (although same terms) is created

	Reasonable time
		Offer must be accepted within a reasonable time
		If offer specifies a time, the time starts when received by offeree





Terms and Counter Offers

Rs §39: Counter-Offers
	(1) A counter offer is an offer made by an offeree to his offeror relating to the same matter as the original offer and 	proposing a substituted bargain deffering from that proposed by the original offer.
	(2) An offeree’s power of acceptance is terminated by his making of a counter offer, unless the offeror has 	manifested a contrary intention or unless the counter offer manifests a contrary intention of the offeree
Rs §59: Purported Acceptance which adds qualifications
	A reply to an offer which purports to accept it but is condidtional on the offeror’s assent to terms additional to or 	different from those offered is not an acceptance but is a counter offer
UCC §2-207: Additional Terms in Acceptance or confirmation
	(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable 	time operates as an acceptance even though it states terms additional to or different from those offered or agreed 	upon, unless acceptance is expressly made conditional on assent to the additional or different terms.
	(2) The additional terms are to be construed as proposals for addition to the contract. Between merchants such 	terms become part of the K unless:
		A: the offer expressly limits acceptance to the terms of the offer;
		B: they materially alter it; or
		C: notification of objection to them has already been give or is geven within a reasonable timer after notice of 		them is received.
	(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a K for sale 	although the writings of the parties do not otherwise establish a K. In such case the terms of the particular contract 	consist of those terms on which the writings of the parties agree, together with any supplementary terms 	incorporated under any other provisions of the Act.

Normile v. Miller (pg 44)
	D made offer, P then changed terms and sent back a counter offer, which D thought he had time to look over
	P sold to someone else
	Classical rules of offer and acceptance
	If the seller rejects a prospective purchaser’s offer to purchase but makes a counter offer that is not accepted by 		the prospective purchaser, the prospective purchaser does not have the power to accept after the offer has 		been revoked.
	Counter-offer gives new offeror power; 
	Counter-Offeror not bound by time limits of previous offer or terms of previous offer.


5. Offer and acceptance in Unilateral Ks
Offeror gives promise of future performance in return for the offeree’s actual rendering of performance
	Williston section 73: “If an act is requested, that very act and no other must be given”
Rs § 45: Option K Created by Part Performance or Tender
	(1) Where an offer invites an offeree to accept by rendering a performance and does not invite a 				promissory acceptance, an option K is created when the offeree tenders or begins the invited 					performance or tenders a beginning of it.
	(2) The offeror’s duty of performance under any option K so created is conditional on completion or 				tender of the invited performance in accordance with the terms of the offer

Petterson v. Pattberg (pg 53)
	Guy was walking up steps to pay offeror when offeror said I revoke and wouldn’t accept payment	
	Court ruled that in a unilateral, if offeror can say “I revoke” before offeree accepts (done by performance in this 		case, payment) then offer is terminated (Williston view)		
	Offer can be revoked up to the nanosecond before acceptance, except in option Ks, firm offers, sub performance 		and reliance

Cook v. Coldwell Banker/Frank Laiben Realty Co. (pg 58)
	Employee worked towards bonus and accepted offer by substantial performance
	In a unilateral K, the offeror may NOT revoke offer if the offeree has made substantial performance.
	(in bigger modern picture, it would be any performance, not just substantial)



6. Other methods of reaching mutual assent

UCC §2-204: Formation in General
	(1) A K for sale of goods may be made in any manner sufficient to show agreement, including conduct by both 	parties which recognizes the existence of such a K
	(2) An agreement sufficient to constitute a K for sale may be found even though the moment of its making is 	undetermined
	(3) Even though one or more terms are left open a K for sale does not fail for indefiniteness if the parties have 	intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.

Harlow & Jones v. Advance steel co. (pg 64)
	Each party had own version of the K and nethier party had signed the others’ version
	Court determined that the K was orally entered into over the phone and terms that suggest a common 				understanding
	An agreement sufficient to constitute a contract may be found even though the moment of its making is 				undetermined. 
	 Court would not rescind K based on late delivery of steel (minor breach).


UCC §2-206: Offer and acceptance in formation of K
	(1) Unless otherwise unambiguously indicated by the language or circumstances
		(a) an offer to make a K shall be construed as inviting acceptance in any manner and by any 						medium reasonable in the circumstances;
		(b) an order or other offer to buy goods for prompt or current shipment shall be construed 						as inviting acceptance either by a prompt promise to ship or by the propmpt or current 						shipment of conforming or non conforming goods, but such a shipment of non conforming 						goods does not constitute an acceptance if the seller seasonably notifies the buyer that the 						shipment is offered only as an accommodation to the buyer
	(2) Where the beginning of a requested performance is a resonable mode of acceptance an 						offeror who is not notifited of acceptance within a reasonable time may treat the offer as having 				lapsed before acceptance



III. Consideration
A. Basically two elements:
	1. there must be a bargained for exchange between the parties
	2. that which is bargained for must be considered of legal value, or as it is traditionally stated, it must constitute a 	benefit to the promisor or a detriment to the promisee.

Moral obligation: (from Mills v. Wyman case) = is a sufficient consideration for an express promise, but is limited to 	cases where at some time or other a good or valuable consideration has existed. 
	Examples below that involve a pre existing legal duty; if no legal duty before, then courts are not accepting.

K’s that don’t require Consideration: According to Rs §17(2)
	Promise to pay debt after Statute of limitations; 					promise to pay debt after bankruptcy; 
	Promise to perform a duty in spite of non occurrence of a condition;	promise to perform a voidable duty; 	promise for benefit received (unless a gift or no unjust enrichment); 	Option K (must purport consideration, but 	Mod of executory K														if not paid = ok); 
	Promise inducing forbearance or action; 

	Voidable Obligation: a promise to perform a voidable obligation is enforceable despite the absence of new 			consideration.
			Ex. Infant’s ratification of a K upon age; a defrauded person’s promise to go through with the tainted K 			after learning of the fruad


Rs §71: Requirement of Exchange; Types of Exchange
	(1) To constitute consideration, a performance or a return promise must be bargained for.
	(2) A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and 	is given by the promisee in exchange for that promise
	(3) The performance may consist of
		(a) an act other than a promise; or
		(b) a forbearance, or
		(c) the creation, modification, or destruction of a legal relation.
	(4) the performance or return promise may be given to the promisor or to some other person. It may be given by 	the promisee or by some other person.



B. Gifts:
	1. it is not enough that the detriment has occurred, the detriment must be the price of the exchange
		Example: come to my house and I will give you my TV. There is no consideration b/c the promise of the TV was 		probably not made to induce the promisee to come to promisor’s house.
	2. the benefit to the promisor doesn’t have to be economic value.
		
Hamer v. Sidway (pg 72)
	Uncle promised nephew if he refrained from drinking etc, that he would give him money
	Waiver of legal right at request of another is sufficient consideration.

Daugherty v. Salt (pg 87)
	Aunt offers nephew money upon her death.  Not enforceable, no consideration.  Opposite Hamer. 
	Court will not enforce donative promise.

C. Past or Moral consideration:
	Generally it is not sufficient b/c past consideration was not given in exchange for the promise when made
		Example: Sherry saved Sam’s life, Sam promised to pay her $100 for life. There is no consideration b/c Sherry 		did not bargain for Sam’s promise

Exceptions:
	If promisee performed past acts at the promisor’s request the modern trend is to allow;
	
D. Adequacy of Consideration
	Courts do not usually inquire into the adequacy of consideration
		Exception: inquiring into unconscionability of the values 
	Token: if consideration is void of value it is not sufficient
	Sham: $1 not sufficient
	If possibility of value, is sufficient

E. Specific Situations
	If change in consideration, it is ok no matter how slight
	The performance of an existing legal duty is not sufficient consideration

Rs §73: performance of legal duty
	Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not 	consideration: but a similar performance is consideration if it differs from what was required by the duty in a way 	which reflects more than a pretense of bargain

UCC §2-209: Modification Rescission and Waiver
	(1) an agreement modifying a K within this Article needs no consideration
	(other sections omitted)

Penny Supply v. American Ash (pg 78)
	Ash gave Penny supply left over materials which were bad and Penny then had to dispose of them
	Two sides need not bargain for consideration to exist.  
	Promise induced the detriment and the detriment induced the promise. This would be consideration.
Holmesian Test is for Reciprocal Conventional Inducement (Promise Induce Detriment, Detriment induces Promise).


Rs §79: Adequacy of Consideration; Mutuality of Obligation (does away with benefit/detriment test)
	If the requirement of consideration is met, there is no additional requirement of 
		(a) a gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee; or
		(b) equivalence in the values exchanged; or
		(c) “mutuality of obligation”

Batsakis v. Demotsis (pg 93)
	Greek exchange of money.
	Mere inadequacy of consideration will not void a K

Plowman v. Indian Refining Co (pg 99)
	Employer told them they would get dues for life
	Past performance is not sufficient consideration

Agency: The power of agents to bind their principals
- If an agent has actual authority (contract between principal and agent saying so), the principal is bound by the actions 	of the agent.  Agent himself is not bound.
- Actual authority means the ability to take action implied in the principal’s manifestations. 
- Actual authority also means the agent has the authority to perform acts necessary or incidental to achieving the 	principal’s objectives.
- Without actual authority, the principal may be legally bound if the principal has done or said something to lead others 	to believe the agent does have actual authority.  (Apparent Authority).
- Where an agent has no authority at all, but does something and the board later approves of his actions, the principal 	will be bound by the agent’s actions through ratification.

Estoppel in Agency context:
	A principle may be estopped to deny that its agent’s actions were un-authorized where the principal by words or 	actions caused the other to rely to his detrimnet on the agency’s authority to act.

Rs §86: Promise for benefit received
	(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to 	the extent necessary to prevent injustice.
	(2) A promise is not binding under sub§ 1
		(a) if the promisee conferred the benefit as a gift of for other reasons the promisor has not been unjustly 			enriched; or
		(b) to the extent that its value is disproportionate to the benefit

F. Pre Acceptance Reliance:

	Substitutes for Consideration, See promissory estoppel


Firm Offer
G. Irrevocability by Statute: the “Firm Offer”
	
Can be no longer than 3 months.
If K says longer than 3 months, still only applicable for 3 months
If separate consideration is made and offer is for more than 3 months, it is not a firm offer anymore, but an option K

UCC §2-205: Firm Offers
	An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance of a form supplied by the offeree must be separately signed by the offeror.


H. Battle of forms and Additional Terms:
Boiler plate = from a K form; typically reused verbatim in many Ks
Mirror Image: treats offer with added terms as counter offer, preventing K to made on terms of original offer
Last Shot: determines when a counter offer is accepted; accepted by conduct indicating a lack of objection to it


UCC permits non matching communications to form a K if the parties apparently intended that they should.
Price quotes are not usually offers
Expressly conditional acceptance = counter offer; words “subject to following terms” does not suffice
Silence ≠ express assent
If additional terms are not objected to, they will become part of K
Conduct can be an assent to expressly conditional acceptance
If a party wishes to refuse to enter into a K except on its own terms it may do so with clear language in the document 	coupled with a refusal to perform or other acknowledgement of a contractual relationship.
If the party performs, then the terms are part of the K

Under Convention on Contracts for the International Sale of Goods (CISG) they use mirror image but soften by allowing a 	counter offer to be accepted when the additional terms are not material AND if there is no objection


UCC §2-207: Additional Terms in Acceptance or confirmation
	(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable 	time operates as an acceptance even though it states terms additional to or different from those offered or agreed 	upon, unless acceptance is expressly made conditional on assent to the additional or different terms.
	(2) The additional terms are to be construed as proposals for addition to the contract. Between merchants such 	terms become part of the K unless:
		A: the offer expressly limits acceptance to the terms of the offer;
		B: they materially alter it; or
		C: notification of objection to them has already been give or is geven within a reasonable timer after notice of 		them is received.
	(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a K for sale 	although the writings of the parties do not otherwise establish a K. In such case the terms of the particular contract 	consist of those terms on which the writings of the parties agree, together with any supplementary terms 	incorporated under any other provisions of the Act.
Revised UCC §2-206(3):
	A definite and seasonable expression of acceptance in a record operates as an acceptanceeven if it contains terms 	additional to or different from the offer. (just like un revised 2-207(1) it rejects the mirror image rule)


Rs also makes no preference to first or last form
Rs §59: Purported Acceptance which adds qualifications
	A reply to an offer which purports to accept it but is condidtional on the offeror’s assent to terms additional to or 	different from those offered is not an acceptance but is a counter offer
Rs §69: Acceptance by Silence or Exercise of Dominion
	(1) Where an offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the following 	cases only:
		(a) Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and 		reason to know that they were offered with the expectation of compensation.
		(b) Where the offeror has stated or given the offeree reason to understand that assent may be manifested by 		silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer.
		(c) Where b/c of previous dealings or otherwise, it is reasonable that the oafferee should notify the offeror if 		he does not intend to accept.
	(2) An offeree who does any act inconsistent with the offeror’s ownership of offered property is bound in 	accordance with the offered terms unless they are manifestly unreasonable. But if the act is wrongful as against the 	offeror it is an acceptance only if ratified by him.



Princess Cruises Inc. v. General Electric Co. (pg 144)
	Both sides sent many offers containing different terms, nothing was ever signed
	When a K is primary for services UCC is inapplicable; here it was primarily for goods (parts and materials)
	Court applies mirror image rule and last shot rule to determine that Princess assented to counter offer by conduct	
	Test for services or goods:
		Is the predominate factor, their purpose is rendition of service w/ goods incidentally involved or other way?
	Cookley factors: (?)
		1. language of K
		2. nature of the business of the supplier
		3. intrinsic worth of the materials

Brown Machine Inc. v. Hercules, Inc. (pg 153)
	Each sent own terms with K and never signed the others
	Hercules terms’ ruled b/c they expressly limited acceptance to their terms	


Missing Terms:
Classic view: As long as the parties know there is a central term not agreed upon, there is no K.

2. Two situations of imcomplete bargaining:
	1. Agreement to agree
		Where they have agreed on a number of matters but left one or more terms for the future
	2. Formal K contemplated
		Have reached agreement in principal, and have often reduced their agreement in principal to a written letter 		of intent, but not had a formal K

Contract to bargain in good faith has been accepted by a number of courts, other courts are skeptical. This contract only 	means that the parties are promising to negotiate in good faith.
 
UCC §2-305: Open Price Term
	(1) the parties if they so intend can conclude a K for sale even though the price is not settled. In such a case the 	price is a reasonable price at the time for delivery if
		(a) nothing is said as to price; or
		(b) the price is left to be agreed by the parties and they fail to agree; or
		(c) the price is to be fixed in terms of some agreed market or other standard as set or recorded by a third 			person or agency and it is not so set or recorded.
	(2) A price to be fixed by the seller or by the buyer means a price for hims to fix in good faith.
	(3) when a price left to be fixed otherwise that by agreement of the parties fails to be fixed through fault of one 	party the other may at his option treat the K as cancelled or himself fix a reasonable price.
	(4) Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fixed or 	agreed there is no contract. In such a case the buyer must return any goods already received or if unable so to do 	must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on 	account.	
UCC §2-204(3): Formation in General
	(3) Even though one or more terms are left open a K for sale does not fail for indefiniteness if the parties have 	intended to make a K and there is a reasonably certain basis for giving an appropriate remedy.
Rs §27: Existence of K Where Written Memorial Is Contemplated
	Manifestations of assent that are in themselves sufficient to conclude a K will not be prevented from so operating 	by the fact that the parties also manifest an intention to prepare and adopt a written memorial thereof; but the 	circumstnaces may show that the agreements are preliminary negotiations.
Rs §26: Preliminary Negotiations
	A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or 	has reason to know that the person making it does not intend to conclude a bargain until he has made a further 	manifestation of assent.


Walker v. Keith (pg 168)
	Parties left out price in a rental agreement and did not state a method to find it by
	If the parties did not fix a material term of the lease to any certainty, the court cannot either.
	Note that if they had stated a way to find the proper cost of rent, ex. “as comparative to other tenants”, then the 		court would probably enforce.
	(more classical view)


Quake Construction Inc. v. American Airlines, Inc. (pg 177)
	Court found the letter of intent ambiguous as to whether a K was intended to be formed by it
	Remanded to trial court to accept further evidence as to intent of letter

Penzoil/Texaco case (pg 188)
	Getty oil announced a K in principal with Penzoil
	While making K terms with Penzoil, Texaco offered better price and Getty went with them
	Penzoil sued Texaco and won one of the biggest settlements ever. (tortious interference with a K)


L. Electronic Contracting
Shrink wrap: warning is shrink wrapped to the outside of the product or package and states that use of the product if not 	returned within certain number of days means you are agreeing to their terms.
Click wrap: must scroll through terms and hit the “I agree” button. Usually software and other intangible products
Browse wrap: No click, but website will state that by using the site you are agreeing to their terms.

Electronic Contracting has two approaches:  
	Acceptance at physical acceptance
	§ 2-207 acceptance at phone transaction
(2-207 allows acceptance at time of order ?)

With consumers, the vendor makes the offer by shipping with terms, consumer accepts by performance of not returning
Some courts agree with the approach that §2-207 says that these terms are additional and must be agreed to
Software is intangible, so it is uncertain if the UCC applies to software

Brower v. Gateway (pg 195)
	Computer contained a shrink wrap terms page and included an arbitration clause
	Court found arbitration to be unconscionable b/c it would put great costs on the consumer
	Court remanded to trial court for substitution of appropriate arbitration

Register.com v. Verio, Inc. (pg 204)
	Verio was using information obtained from Register.com’s website violating the terms on the website.
	Court said here, whether or not there’s an I agree button, general K rules still apply
	When someone takes the benefit of the offer, they are accepting the terms if they do not reject them
	

Promissory Estoppel 
Liability in the absence of bargained for exchange; promissory estoppel and Restitution
Promissory estoppel: prevents a promisor from reneging on a promise, when the promisor should have expected that 	the promisee would rely upon the promise, and the promisee does in fact rely upon the promise to her detriment.
Note that prom est is successful in less than %10 of cases
	
Elements of promissory estoppel:
	1. promise
	2. detrimental reliance on that promise
	3. injustice can be avoided only by enforcing that promise

Rs §90: Promise Reasonably Inducing Action or Forbearance (promissory estoppel)
 	(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the 	promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided 	only 	by enforcement of the promise. The remedy granted for breach may be limited as justice requires.
	(2) A charitable subscription or a marriage settlement is binding under sub§ (1) without proof that the promise 	induced action or forbearance

Courts generally agree that prom est can be based on conduct as well as express promise

Pre Acceptance Context:

James Baird co. v. Gimbel Bros., Inc. (pg 109)
	Classical approach
	Sub made a mistake and bid 50% lower than it should have been
	GCs must formally accept bid of SubKs or SubKs bids are revocable.
	Prom est not applicable here (this is not the majority reasoning)

Drennan v. Star Paving (pg 112)
	Modern approach
	Promissory estoppel converts a revocable offer into an irrevocable option K in const. bid situations,  SubK can 			foresee GC’s reliance.
	Notes: exceptions to this rule where GC cannot use prom est:
		If D stated it was revocable
		Bid shopping
		Bid chopping: re negotiating

*out of both of these, Drennan has clearly prevailed!!!!*

Berryman v. Kmoch (pg 122)
	Sale of land, option K was made for 10$ and other consideration
	Court: option K is binding if supported by consideration. If no consideration it is only an offer which is revocable 		until acceptance
	Prom Est requirements:
		1. promise was made where promisor expected promisee to act in reliance on promise
		2. promisee acted reasonably be expected in relying on promise
		3. refusal by court to enforce promise must be virtually to sanction the perpetration of fraud or must result in 		other injustice

Pop’s cones, Inc. v. Resorts International (pg 128)
	D gave assurance to P that they would be awarded lease
	P relied on this to their detriment by not renewing current lease etc.
	Prom est is applicable here, judgment for P


1. Promises within the family
	Family rarely has formal K with each other

Kirksey v. Kirksey (pg 217)
	P showed reliance by moving into house, but court disagrees
	No consideration = a gratuitous gift unless there is reliance. 

Greiner v. Greiner (pg 218)
	Promissory Estoppel laid when the offer is definite enough to induce reliance.
	Prom Est only requires reliance to be reasonable
	Son moved and made improvements to house based on reliance.

Wright v. Newman (pg 222)
	Father was held responsible for child support of child that was not biologically his, but that he gave his last name 		and signed the birth certificate
	Mom relied on D promise by not searching for the bio dad, him signing birth certificate is implied promise to take 		on all parenting obligations

2. Charitable subscriptions
	 = enforceable if supported by consideration or reliance; 

King v. Trustees of Boston U (pg 229)
	MLK letters; 
	Promise to make an academic gift binding through reliance on that express promise.  
	Promisee need show reliance.  But King tried to recover them based on a Bailee/Bailor Relationship.
		Bailee/Bailor = One gives property to the other while retaining title and ownership

Rs §90(2):
	(2) A charitable subscription or a marriage settlement is binding under subsection (1) without proof that the 	promise induced action or forbearance.
This section has only been adopted by ONE jurisdiction!!!!

Eleemosynary = of, related to, or supported by charity

Katz v. Danny Dare, Inc. (pg 238)
	Worker (brother in law of boss) was severely injured on job and then offered pension to replace working
	Promise for pension enforceable because employee relied on the promise to provide for himself.
	
Shoemaker v. Commonwealth Bank (pg 244)
	Homeowners relied on word of bank to have insurance, fire then burnt down house
	Trial court erred in summary judgment b/c all elements could be present

Unjust Enrichment 
Restitution is based on unjust enrichment and has no particular relationship to K law.
Used when there is no promise, but one party has received benefit from the other without returning compensation.
	Note that in rescue situations, the court has allowed recovery from professionals only; non professionals may not

Elements of unjust enrichment:
	1. P has conferred benefit on D
	2. D has knowledge of benefit
	3. D has accepted or retained benefit
	4. it would be inequitable for D to retain benefit w/o paying

Terms:
	Implied in fact K: a K that the parties presumably intended as their tacit understanding, as inferred from their 			conduct and other circumstances	
	Implied in law K: An obligation created by the law for the sake of justice; imposed due to a special relationship of 		the parties or b/c one party would be unjustly enriched. NOT AN ACTUAL CONTRACT but a remedy to allow 		recovery
	Quasi K: implied in law K
	Quantum meruit: the reasonable value of services
	Quantum valebant: the reasonable value of goods and materials

Rs §370: Requirement That Benefit Be Conferred
	A party is entitled to restitution under the rules stated in this Rs only to the extent that he has conferred a benfit on 	the other party by way of part performance or reliance
Rs §373: Restitution when other party is in breach
	(1) subject to the trul stated in Subsection (2), on a breach by non-performance that gives rise to a claim for 	damages for total breach or on a reudiation, the injured party is entitled to restitution ofr any benefit that he has 	conferred on the other pary by way of party performance or reliance.
	(2) The injured pary has no right to restitution if he has performed all of his duties under the K and no performance 	by the other party remains due other than payment of a definite sum of money for that performance.
Rs §375: Restitution When K is Within the Statute of Frauds
	A party who would otherwise have a claim in restitution under a K is no barred from restitution for the reaon that 	the K is unenforceable by him b/c of the SoF unless the statute provides otherwise or its purpose would be 	frustrated by allowing restitution.
Rs of Restitution §2:
	Recovery is denied so that one will not have to pay for a benefit forced upon one against one’s will.
Rs of Restitution §116:
	Provides for restitution in favor of one furnishing emergency services in a situation where serious bodily harm will 	result
Rs of Restitution §107:
	When a person requests another to perform services for him or to transfer property to him, the law will infer a 	bargain to pay. Usually referred to as implied in fact Ks

Credit Bureau Enterprises, Inc. v. Pelo (pg 255)
	Guy was unstable and threatening suicide. Did not willfully go to the hospital.
	Defendant ordered to hospital because of dangerous disposition must repay hospital for its services.

Commerce Partnership v. Equity contracting (pg 266)	
	Elements for unjust enrichment are listed
	SubK sues owner after GenK goes bankrupt
	SubK may hold a quasi K against owner if:
		1. subK has exhausted all remedies against GenK
		2. owner hadn’t given consideration to any person for the work
	Here, D paid GenK full amount so unjust enrichment fails against the owner


Watts v. Watts (pg 273)
	Male co-habitee forced to repay Female for the real and personal property they bought together while in the 	relationship based on unjust 	enrichment. (court strictly refused “marriage by estoppel”)
	

Promissory Restitution
Restitution when there’s an express promise to pay for them, but only after the benefits are received.
	Classical theory – not binding b/c of past consideration ≠ consideration
Material Benefit Rule: if person receives a material benefit from another, other than gratuitously, a subsequent promise 	to compensate is enforceable.
Promissory Restitution is a middle ground between classical contracts and pure restitution


Rs §86: Promise for Benefit Received
	(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to 	the extent necessary to prevent injustice.
	(2) A promise is not binding under subsection(1)
		(a) if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly 			enriched
		(b) to the extent that its value is disproportionate to the benefit

Mills v. Wyman (pg 286)
	Father’s promise to pay for benefit to his adult son held non-enforceable because son was out of the house.  
	Court said that there must have been some preexisting obligation to form a basis for an effective promise.
		Such as debts of infants, SoL issues, debt after bankruptcy, and other equitable obligations
		B/c these promises are merely removing an impediment created by law to the recovery of debts honestly due
	Would have been enforceable if son was infant.
	
Webb v. McGowin (pg 291)
	Saving a man’s life is a material benefit to the promisor; Promise enforced under Promissory Restitution.
	Note that D had upheld promise of money every week until death, this suit is against his estate
	(where P had saved D from a pile of bricks falling)


Statute of Frauds: generally used as a defense
MYLEGS
	Marriage: K in consideration of marriage
	Year long provision:
	Land: Real estate, mortgage, easement, minerals, fixtures
	Executor of estate
	Goods over $5000
	Surety: paying another’s debt (this doesn’t allways apply: ≠ when promise is to promisor’s economic advantage;)
		(Usually only applies when promise is made to creditor himself)

Questions to ask:
A) Does it have to be written? 
B) Is there Sufficient Memorandum? 
		Must have terms, be signed by the party to be charged, and in writing
		Does not have to be in one document; tacking = using more than one writing
		If read together they must clearly relate to same transaction and the party to be charged has clearly 				acquiesced in the contents of the unsigned writing
C) Is there an Exception that Applies?
		Ex. Performance or reliance

	Can’t perform w/I one year, then the SoF applies
		If he offers to employ you for three years….is w/I statute
		Lifetime exception, if he offers to employ for lifetime…..not w/I statute
			b/c you could potentially die within a year, therefore, could complete in one year
			b/c courts and the law are hostile to the statute:

Writing does not have to be in one paper. 
Promissory estoppel defeats SoF
Part performance 
	Classical view: Can also defeat if action is in equity. It cannot defeat SoF in action at law. (Rs §129 comment c and 		Winternitz)
	However, UCC gives an exception for part performance when sale is goods. (Buffalo v. Hart)
	Most courts accept the transfer of possession of the property coupled with the making of valuable improvements 		as sufficient. Mere payment ≠ enough
	Cardozo: performance must be “unequivocally referable” to the alleged oral agreement.
	Part performance will allow for damages of that performance, usually not other damages
	Sometimes restitution is not available b/c statute forbids
All material terms must be in writing.
If it’s for sale of goods all needed is quantity purchased.
Needs to have been signed by the party to be charged
Note that signature doesn’t have to be formal, email sig ok
Numerous courts have also allowed an exception to SoF where the D promised the P to create writing of K (Rs 1st)

UCC §2-201: Formal Requirements; Statute of Frauds
	(1) Except as otherwise provided in this section a K for the sale of goods for the price of $500 (it has been updated 	to $5.000 now) or more is not enforceable by way of action or defense unless there is some writing sufficient to 	indicate that a K for sale has been made between the parties and signed by the party against whom enforcement is 	sought or by his authorized agent or broker. A writing is not insufficient b/c it omits or incorrectly states a term 	agreed upon but the K is not envorceable under this paragraph beyond the quantitiy of goods shown in such 	writing.
	(2) Between merchants if within  a reasonable time a writing in confirmation of the K and sufficient against the 	sender is received and the party receiving it has reason to know its contents, it satisfieds the requirements of 	subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is 	received.
	(3) A K which does not satisfy the requirements of sub§ (1) but which is valid in other respects is enforceable:
		(a) if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the 		ordinary course of the seller’s business and the seller, before notice of repudiation is received and under 			circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial 			beginning of their manufacture or commitments for their procurement; or
		(b) if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court 		that a K for sale was made, but the K is not enforceable under this provision beyond the quantity of goods 		admitted; or
		(c) with respect to goods for which payment has been made and accepted or which have been received and 		accepted.
UCC §1-201(39): Signed = any symbol executed or adopted by a party with present intention to authenticate a writing
UCC §1-201(46): Writing = includes printing, typewriting or any other intentional reduction to tangible form
Rs §110: Classes of Contracts Covered (under SoF)
	(1) the following classes of K are subject to a statute, comonly called the Statute of Frauds, forbidding enforcement 	unless there is a written memorandum or an applicable exception:
		(a) a K of an executor or administrator to answer for a duty of his decedent (the executor-administrator 			provision);
		(b) a K to answer for the duty of another (the suretyship provision);
		(c) a K mad upon consideration of marriage (the marriage provision);
		(d) a K for the sale of an interest in land (the land K provision);
		(e) a contract that is not to be performed within one year from the making thereof (the one year provision)
	(2) The following classes of K, which were traditionally subject to the SoF, are now governed by SoF provisions of 	the UCC: (not listed, see UCC provisions)	
Rs §129: Action in Reliance; Specific Performance
	A K for the transfer of an interest in land may be specifically enforced notwhistanding failure to comply with the SoF 	if it is est. that the party seeking enforcement, in reasonable reliance on the K and on the continuing assent of the 	party against who enforcement is sought, has so changed his position that injusrice can be avoided only by specific 	enforcement.

Crabtree v. Elizabeth Arden Sales Corp. (pg 306)
	Secretary wrote down provisions and were initialed by VP. Other documents were also introduced
	Documents together have all of the essential terms of the same transaction = sufficient memo
	One document must be signed and the unsigned docs must be clearly the same subject matter

Winternitz v. Summit Hills Joint Venture (pg 314)
	D reneged on an oral agreement to renew P lease and allow him to assign it to a third party
	Court said SoF applies here b/c it’s for land.
	Leasehold that is not in writing and not signed has the effect of interest at will only.

Alaska Democratic Party v. Rice (pg 323)
	Employee relied to her detriment on a verbal offer for employment; 
	Reliance makes K enforceable despite K was not in writing and under SoF.
	Ex of prom est beating SoF

Brookside Farms v. Mama Rizzo’s Inc.,	(pg 731)
	Basil case where 
	“Court has held that where one party reasonably relies on the oral promise of another to reduce an oral promise to 	writing, the failure to create such a writing will not prevent the relying party from taking the modification out of the 	SoF”


SoF under UCC:

Buffalo v. Hart (pg 336)
	Does a personal check = SoF? No, it was not endorsed by the right party
	But here, there is evidence that both agreed to the K, taking it out of the SoF

Merchant Confirmation Exception to SoF:
UCC §2-201(2): 
	(2) Between merchants if within  a reasonable time a writing in confirmation of the K and sufficient against the 	sender is received and the party receiving it has reason to know its contents, it satisfieds the requirements of 	subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is 	received.
*this makes the reciever unable to raise the SoF defense*


Principles of Interpretation
Interpretation = process by which a court gives meaning to K language when parties disagree
Construction = judicial role in determining the legal effect of that language

3 approaches:
	Subjective:
		If parties attributed materially different meanings to K language ≠ K
	External: normal usage
		2 grounds: Oliver Wendall Holmes
			1. Subjective approach made K too difficult to enforce
			2. external method fair b/c speaker should always expect his words to be understood in accordance w/ 			normal usage
	Objective: (Williston)
		Words should be interpreted in accordance with standard of reasonable person familiar with the 					circumstances
		But, this approach led to conclusion that K language could be given meaning that neither party intended

Modern Theory: modified objective: (Corbin)
	When interpreting a K, court should answer 2 questions
		(1) whose meaning controlls the tinterpretation of K
		(2) what was the party’s meaning

4 Corners Rule: if the K is not ambiguous, the court doesn’t have to leave the four corners of the paper
Contra Proferentem: maxim that ambiguity should be resolved against the party who drafted the language in question
Plain meaning rule: plain meaning of language should govern and that extrinic evidence is only admissible if the K is 	ambiguous.

2 kinds of ambiguity:
	Patent, or intrinsic (within the writing)
	Latent, or extrinsic (not apparent from words alone but visible due to circumstances)
Objective extrinsic = testimony of 3rd parties is permissable
Subjective extrinsic = testimony of 3rd parties is not permissable

Rs §201: Whose Meaning Prevails
	(1) Where the parties have attached the same emaning to a promise or agreement or a term thereof; it is 	interpreted in accordance with that meaning
	(2) Where the parties hav eattached different meaning to a promise of agreement or a term therof, it is interpreted 	in accordance with the meaning attached by one of them if at the time the agreement was made
		(a) that party did not know of any different meaning attached by the other, and the other knew the meaning 		attached by the first party; or
		(b) that party had no reason to know of any different meaning attached by the other, and the other had reason 		to know the meaning attached by the first party.
	(3) Except as stated in this Section, neither party is bound by the meaning attached by the other, even though the 	result may be a failure of mutual assent.
Rs §202: Rules in Aid of Interpretation
	(1) words and other conduct are interpreted in the light of all the circumstances, and if the principal purpose of the 	parties is ascertainable it is given great weight.
	(2) a writing is interpreted as a whole, and all writings that are part of the same transaction are interpreted 	together.
	(3) Unless a different intention is manifested,
		(a) where language has a generally prevailing meaning, it is interpreted in accordance with that meaning;
		(b) technical terms and words of art are given their technical meaning when used in a transaction within their 		technical field
	(4) Where an agreement involves repeated occasions for performance by either party with knowledge of the nature 	of the performance and opportunity for objection to it by the other, any course of performance accepted or 	acquiesced in without objection is given great weight in the interpretation of the agreement.
	(5) Wherever reasonable, the namifestations of intention of the parties to a promise or agreement are interpreted 	as consistent with each other and with any relevant course of performance, course of dealing, or usage of trade.

Joyner v. Adams (pg 352)
	Construction K called for defendant to have “developed lots” before he could be paid.  
	Builder said trade usage defined that as plumbing complete and ready, P said “developed” should have meant 			complete.
	 Court rules against Plaintiff b/c D used term as common in industry;
	 P only wins if she can prove D knew or had reason to know what P believed.
	D believed term as industry does, P believed term on her own definition, D had no reason to know P’s def was 			different

Frigaliment Importing Co. v. BNS International Sales (pg 361)
	D and P have a dispute over what “chickens” meant in their K.  
	Court looks at the parties course of performance (P accepted 1st K with bad chickens) and party’s course of dealing 		(P said “any chickens” would be fine.
	P also had a definition for “chicken” that was not common industry standard


Reasonable Expectations doctrine:
	Although historically applied only to insurance forms, it is typically applied to adhesion Ks in general
	Adhesion: standardized form, imbalance of bargaining power, and take it or leave it approach (adhere or reject)


C&J Fertilizer v. Allied Mutual Insurance (pg 370)
	P business broken into, but insurance refused to pay b/c no visible signs of burglary
	Court found for P b/c the definition of burglary used in insurance form was not the legal or layman definition and 		customers are not bound to unknown terms beyond the range of reasonable expectations.
	Doctrine usually applied to insurance Ks.
	Usually limited by requiring ambiguity in K
	Some courts resist anyways



Parol Evidence Rule
The rule that governs the admission of evidence in relation to a final written agreement. 
Covers oral and various types of writtne evidence as well	
Note that it is not an evidentiary rule, it is substantive law
Prom estoppel also trumps parol evidence rule


Court must first determine if it was meant to be an integration. 
If found to be integration by the judge, the parol evidence applies; There are two kinds of integration:
	Complete integration = meant to be final
	Partial integration = is intended to be final, but not complete b/c it deals with some but not all aspects of a 			transaction
	Adhesion Ks do not fit this “final agreement” category

To decide if integrated:
	Classical approach: Williston – prevailing, non modern view
		4 corners rule: must be determined from the four corners of the writing without extrinsic evidence
		Merger clause = will generally establish that the writing was integrated
			Exception is for bad faith

	Modern approach:
		Corbin: finding of integration should be based on the actual intent of the parties
		Merger clause ≠ solely determinative
		This approach allows evidence of all facts and circumstances to uncover intent and decide if it is an integration 			of the agreement
		Then apply the Parol Evidence rule to keep evidence from jury if judge finds it to be integrated
	
	Wigmore view: if the matter was mentioned or dealt with, we assume that the parties said everything they wanted 		to say

Parol evidence rule prohibits extrinsic evidence that seeks to vary, contradict, or add to an integration
	extrinsic= collateral evidence
	Also prohibits evidence contemporaneous agreements ( = happening or existing at the same time)
Exceptions:
	May supplement agreement if it is partially integrated; only final to some respects; These must not contradict 			though
	Collateral evidence is allowed if the promise relates to a subject distinct from that to which the writing relates.
		Collateral: only if it is an agreement that the parties would naturally and normally not include

Parol rule does not exclude:
	Evidence that the final agreement was subject to an oral condition precedent.
		Ex. Evidence that agreement was subject to a 3rd party’s approval within 2 weeks
	Evidence that agreement was invalid in some way
	Evidence to establish a “collateral” agreement between the parties
	Evidence that applies to the subject matter
	Evidence for clarification
	Evidence that party has not acted in good faith
	Evidence of fruad:
		Most courts allow fraud in the inducement (misrepresentations of fact that induce the other party to enter K)
		As well as fraud in the execution (fraud about what you’re signing…..?)
			Some courts only allow fraud in the execution

See Rs §209-218
UCC §2-202: Final Written Expression: Parol or Extrinsic Evidence
	Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a 	writing intended by the parties as a final expression of their agreement with respect to such terms as are included 	therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but 	may be explained or supplemented
		(a) by course of dealing or usage of trade (§1-205) or by course of performance (§2-208)
		(b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as 		a complete and exclusive statement of the terms of the agreement.

Classical view:
Thompson v. Libby (pg 385)
	Argument over a warranty not stated in final written K
	When there is a fully integrated K, no prior or contemporaneous verbal evidence will be admitted that contradicts 		the K.
	Warranty for sale of personal property ≠ collateral K

Modern view:
Taylor v. State Farm Mutual Auto (pg 394)
	Court looks at integration/meaning/intent of parties when parties dispute about whether or not final K contains 		certain provisions.  
	Court will allow parol evidence temporarily to determine if the parties intended on having provision in K.
	Judge will then decide whether or not to admit the evidence.


Sherrod, Inc. v. Morrison-Knudsen (pg 410)
	(Classical view)
	P claims it was purposely told its K required less work than turned out to be so.  (construction K)
	Courts still rule that the prior oral statements were excluded by the parol evidence rule.  
	Fraud only an exception to Parol evidence when fraud does NOT relate to subject of the K.
Strong dissent: parol evidence doesn’t exclude evidence of the circumstances under which the K was made!!

Note that Parol rule recognizes a general exception for fraud and many courts rule that not even a merger clause and disclaimer can sheild a party from a claim of fraud.

Note that prom est would probably beat this rule as well.

Nannakuli Paving & Rock v. Shell Oil Co. (pg 418)
	UCC governs: 
	Court allows performance, trade usage and prior dealings so long as they don’t contradict express terms.
	Here express term was ambiguous, so evidence allowed to clarify
	Most courts find trade usage admisable if it doesn’t contradict K

Course of dealing = established pattern of conduct
Course of performance = a sequence of previous performance after an agreement has been entered into, where the K 	involves repeated occassions for performance


Implied Terms, Good Faith, and Warranties

Implied in fact: any term that the court finds to be “implicit” in the parties’ words or conduct even though not literally 	expressed by them, but implied, in fact, by the parties’
Implied in law: a term that the court does not find in the parties’ agreement, even as broadly viewed, but that the court 	holds it should be “implied by law”.
		Either b/c statute so provides, common law precedents dictate, or court concludes that its implication is 			appropriate.

Wood v. Lucy, Lady Duff-Gordon (pg 438) Cardozo:
	Court implies consideration
	Court found D’s implied duty to use reasonable efforts even though D never promised. 
	 In general courts will hold that there are implicit terms in contracts that although not explicitly written, will still 		apply to the Ks because the parties intended them to.
	
Note that UCC §2-306(2) says that with exclusive Ks there is an implied “best efforts”


Good faith
Good faith: means honesty in fact and the observance of reasonable commercial standards of fair dealing.

The covenant of good faith has been applied in 3 general ways, largely unaffected by the parol rule
	1. covenant permits the inclusion of terms and condition which have not been expressly set forth in the written K. 		(the covenant acts in such instances to include terms that “the parties must have intended”)
	2. covenant has been utilized to allow redress for the bad faith performance of an agreement even when the D has 		not breached any express term, as in Sons of Thunder (this case is mentioned A LOT) 
	3.  covenant has been held, in more recent cases, to permit inquiry into a party’s exercise of discretion expressly 		granted by a K’s terms.

Supreme court consistently held that “implied covenant of good faith and fair dealing cannot override an express term 	in a contract.”
But instead of altering or overriding an express term, the implied Cov. Requires that a contracting party act in good faith 	when exercising either discretion in performing its contractual obligation, or its right to terminate.  Therefore, party 	can be found in breach of cov. even if the action complained of doesn’t violate a pertinent express term.
To determine what is considered a good faith performance, the court must consider the expectations of the parties and 	the purposes for which the K was made.


Default rules: implied terms that reflect a hypo bargain = the agreement the parties would have come to had they 	bargained over the issue
Penalty default rules: penalize parties for strategic behavior

UCC  §2-103: Definitions
	(1)(b) Good faith = in the case of a merchant means honesty in fact and the observance of reasonable commercial 	standards of fair dealing in the trade.
UCC revised §1-304 “every contract or duty” within it scope “imposes an obligation of good faith in its performance or 	enforcement.”
Rs §205: Duty of Good Faith and Fair Dealing
	Every K imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.

Leibel v. Raynor Manufacturing Co. (pg 442	)
	Distributorship K	
	Court says without requirement for good fair play, either party to distributorship could have been damaged. 	Therefore, b/c the distributorship agreement between appellee and appellant was one for sale of goods, appellee 		was required to give reasonable notification of intent to terminate distributorship contract.
	Reasonable notice of termination implicit in sale of good Ks  (and in general Ks…I think)

Seidenberg v. Summit Bank (pg 451)	
	D here breached the implied cov of good faith by not using efforts in the joint marketing program
	Obligation of good faith requires neither party shall do anything to destroy the other party’s ability to benefit from 		the K.
	 A court must allow parol evidence in determining whether a breach of the covenant of good faith has occurred. 
	A claim under the implied warranty of good faith and fair dealing is not negated merely because the claimant had 		equal bargaining power, had engaged counsel, or was not financially vulnerable when negotiating the 			agreement. 
	These are factors which the trier of fact may consider in weighing the sufficiency of plaintiffs’ claim but they are not 		the only factors.
Notes:
	This court says that b/c good faith deals with implied terms and not express terms, the parol evidence rule will 			ordinarily be irrelevant to the issue of its existence and application.
	Sons of Thunder v. Borden : important b/c says court may apply the cov of good faith even where the D has 			apparently acted in conformity with all the express terms in the K.



Morin Building Products Co. v. Baystone Construction Inc. 	(pg 465)
	Stucco at GM plant: stucco didn’t meet artistic standards
	Standard of good faith - employed when contract involves personal aesthetics or fancy.
	Ks must be performed to the satisfaction of a “reasonable person.” (Standard for Ks involving commercial quality).
	“Good faith” for aesthetics.  
Note that if parties had intended GM to have to right to refuse if not aesthetically pleasing, it would have been enforced

two standards in dissatisfaction:
	1. standard of reasonableness (reasonable person)
	2. standard of “honest” dissatisfaction (artistic views)
		Where 3rd party is deciding satisfaction, Rs is more lenient b/c a 3rd party will be less likely to act in bad faith

Rs §28: Satisfaction of the Obligor as a Condition
	When it is a condition of an obligor’s duty that he be satisfied with respect to the obligee’s performance or with 	respect to something else, and it is practicable to determine whether a reasonable person in the position of the 	obligor would be satisfied, an interpretation is preferred under which the condition occurs if such a reasonable 	person in the position of the obligor would be satisfied.


Locke v. Warner Bros., Inc (pg 470)
	D breached cov of good faith by making a K they had no intention to use.
	K said if they liked her work they would use her, and if not she would be paid a different sum, they had no intention 		of using her work ever.
	
Donahue v. Federal Express Corp.	 (pg 480)
	Breach of good faith will not hold for the termination of at will employment
	Termination does not require good or just cause (if at will)

			Two general exceptions to this are: denying payment for work done prior to termination; a promised 					evaluation must be in good faith
			Other exceptions to the at-will doctrine
				a. public policy: if they were fired b/c of refusing to go against public policy.
				b. additional consideration as basis of implied “for cause” term: 
					if additional consideration was proved, it would defeat the at will presumption and require just 						cause for termination
				c. employee handbook as basis of implied “for cause” term
					where the employer had committed itself, by public statements in personnel manuals or 							otherwise, to refrain from terminating employees except for good cause.
					Not all courts agree with this.
				d. Promissory Estoppel
					detrimental reliance by a discharged employee


Warranties
English courts in 17th c. developed “caveat emptor”: let the buyer beware
Implied warranties: imposed on seller by the court
	Non UCC implied warranties: Habitability; 
Express warranties: may be made orally; so could turn on the application of a parol evidence rule	

UCC §2-313: Express Warranties by Affirmation, Promise, Description, Sample
	(1) Express warranties by the seller are created as follows:
		(a) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes 		part of the basis fo the bargain creates an experss warranty that the goods hsall conform to the affirmation or 		promise.
		(b) Any description of the goods which is made part of the basis fo the bargain creates an express warranty 		that the goods hsall conform to the description
		(c) Any sample or model which is made part of the basis of the bargain formal creates an express warranty that 		the whole of the goods hsall conform to the sample of model
	(2) It is not necessary to the creation of an express warranty that the seller use formal words such as “warrant” or 	“guarantee” or that he have a specific intention to make a warranty, but an affirmation merely of the value of the 	goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a 	warranty.
UCC §2-314: Implied Warranty: Merchantability; Usage of Trade
	(1) Unless excluded or modified (§2-316), a warranty that the goods shall be merchantable is implied in a contract 	for their sale if the seller is a merchant with respect to goods of that kind. Under this section the serving for value 	of food or drink to be consumed either on the premises or elsewhere is a sale.
	(2) Goods to be merchantable must be at least such as
		(a) pass without objection in the trade under the K description; and
		(b) in the case of fungible goods, are of fair average quality within the description; and
		(c) are fit for the ordinary purposes for which such goods are used; and
		(d) run, within the variations permitted by the agreement, of even kind, quality and quantity within each unity 		and among all units involved; and
		(e) are adequately contained, packaged, and labeled as the agreement may require; and
		(f) conform to the promises or affirmation of fact made on the container or label if any.
	(3) Unless excluded or modified (§2-316) other implied warranties may arise from course of dealing or usage of 	trade.
UCC §2-315: Implied Warranty: Fitness for Particular Purpose
	Where the seller at the time of contracting has reason to know any particular purpose for which the goods are 	required and that they buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is 	unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose.
UCC §2-316: Exclusion or Modification of Warranties
	(1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or 	limit warranty shall be construed wherevenr reasonable as consistent with each other; but subject to the provisions 	of this Article on parol or extrinsic evidence, negation or limitation is inoperative to the extent that such 	construction is unreasonable.
	(2) Subject to sub§ 3, to exclude or modify the implied warranty of merchantability or any part of it the language 	must mention merchantability and in case of a writing must be conspicuous, and the exclude or modify any iplied 	warranty of fitness the exclusion must be by a writing and conspicuous. Language to exclude all implied warranties 	of fitness is sufficient if it states, for example, that “There are no warrranties which extend beyond the desription 	on the face hereof.” 
	(3) notwithstanding sub§2
		(a) unless the circumstances indicate otherwise, all implied warranties are excluded  by expressions like “as is,” 		“with all faults” or other language which in common understanding calls the buyer’s attention to the exclusion 		of warranties and makes plain that there is no implied warranty; and
		(b) when the buyer before entering into the K has examined the goods or the sample or model as fully as he 		desired or has refuesd to examine the goods there is no implied warranty with regard to defects which an 			examination ought in the circumstances to have revealed to him; and
		(c) an implied warranty can also be excluded or modified by course of dealing or course of performance or 		usage of trade
*NOTE: (3) does not include an conspicuousness (easily visible) requirement, but most courts infer one*
	(4) Remedies for breach of warranty can be limited in accordance with the provisions of this Article on liquidation 	or limitation of damages and on contractual modification of remedy. (§2-718-2-719).

*note some states have enacted nonuniform versions of disclaimers so that all disclaimers of the implied warranty of 	merchantability is ineffective on consumer transactions*


Bayliner Marine Corp. v. Crow (pg 500)
	P did not show express warranty for speed boat, “a statement purporting to be merely the seller’s opinion…does 		not create a warranty.”
	Implied warranty for particular purpose also not shown due to inability to make salesman aware that a 30mph boat 		would not work for him
	Warranty claim is valid if warranty is expressed, if good is defective, or if good doesn’t serve buyer’s expressed 			purpose.	
	
Caceci v. Di Canio Construction Corp. (pg 508)
	P bought house before its consturction, after a few years floor began to sag due to decomp trees in foundation
	Court applies the implied warrant of habitability: (implied by 2-314)
		There is an implied term in the express K between the builder-vendor and purchasers that the house to be 		constructed would be done in a skillful manner free from material defects.


Avoiding Enforcement: Incapacity, Bargaining Misconduct, Unconscionability, and Public Policy

Incapacity
Legal incapacity makes Ks voidable at the request of the incapitated party.
An infant may affirm the K upon age of majority either expressly, or by failing to disaffirm within a reasonable time after 	the age of majority
Exceptions where the infant cannot avoid the K:
	Necessities: infant is bound to pay for these
	Statutory Exceptions: student loans, insurance, etc.
Traditional infancy or minority doctrine.
	If a minor received services that cannot be returned or the minor received goods that have since lost value, courts 	have allowed disaffirmance and required the minor to return only what the minor still possess or any identifiable 	proceeds.
Mere ignorance to the minor’s age is no defense to the minor’s disaffirmance.
Courts are divided about minors in employment agreements

Rs §14: Infants
	Unless a statute provides otherwise, a natural person has the capacity to incur only voidable contractual duties until 	the beginning of the day before the person’s eighteenth birthday.

Dodson v. Shrader (pg 519)
	Infant 16 bought truck, wrecked engine, and car was hit while in yard
	Court adopted new rule that “where the minor did not overreach, there was no undue influence, and the contract 		was fair, the court held that the vender was entitled to reasonable compensation for the use, depreciation, 		and willful or negligent damage to the article purchased.”
	
Modern trend of balancing rights of infant and merchant. 2 minority rules:
	1. Benefit Rule: upon rescission, recovery of the full purchase price is subject to a deduction for the minor’s use of the merchandise. Can also be used to bound infant to K when he failed to restore what he received under the K.
	2. minor’s recovery of the full purchase price is subject to a deduction for the minor’s “use” of the consideration he or she received under the K, or for the “depreciation” or “deterioration” of the consideration in his or her possession.



Mental incompetency
	Ks are voidable by him or legal representative
	May affirm during a lucid interval even without formal restoration by judicial action
	A mentally incompetent person is required to make restoration to the other party unless special circumstances are 		present.

Rs §15: Mental Illness or Defect
	(1) A person incurs only voidable K duties by entering into a transation if by reason of mental illness or defect
		(a) he is unable to understand in a reasonable manner the nature and consequences of the transaction, or
		(b) he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to 		know of his condition
	(2) Where the K is made on fair terms and the other party is whtout knowledge of the mental illness or defect, the 	power of avoidance under sub§1 terminates to the extent that the K has been so performed in whole or in part of 	the circumstances have so changed that avoidance would be unjust. In such cases a court may grant relief as justice 	requ	ires.


Hauer v. Union State Bank of Wautoma (pg 526)
	3rd person talked Pinto investing, bank gave P a loan
	There was sufficient evidence that the bank should have known about Ps incompetancy, ruling for P

Intoxication is Rs §16: K is voidable if the other party has reason to know that by reason of intoxication he can’t 	understand or is unable to act in a resonable manner


Duress and Undue Influence
K are voidable and may be rescinded as long as not affirmed
Popular test for duress
	1. one party involuntarily accepted the terms of another
	2. cirumstances permitted no other alternative, and
	3. such circumstances were the result of coercive acts of the other party
		Must go beyond reluctance; must have resulted from the D’s wrongful and oppressive conduct and not by the 		P’s necessities.
	P must show that D intentionally caused him to involuntarily enter into a particular transaction.

Neumonic: INC
	Involuntarily accepted
	No alternative
	Coercive acts

Economic duress: voidable
	1. a wrongful or improper threat
		Rs threats to commit a crime or tort, and threats of criminal prosecution
	2. lack of reasonable alternative
	3. actual inducement of the K by the threat (subjective standard – particular victim)
	Had no choice but to K, if not then he would face serious financial hardship


	
Physical threat = K is void

Undue Influence: voidable
	1. a weakness that destroys the capacity of a person to K even though he is not totally incapacitated
	2. application of excessive strength by dominant subject to a servient object
	Overpersuasion:
		1) discussion of the transaction at an unusual or inappropriate time 
		2) consummation of the transaction in an unusual place 
		3) insistent demand that the business be finished at once 
		4) extreme emphasis on untoward consequences of delay 
		5) the use of multiple persuaders by the dominant side against a single servient party 
		6) absence of third-party adivsers tot eh servient party 
		7) statements that there is not time to consult financial advisers or attorneys.

		

Rs §175: When Duress by Threat Makes a K Voidable
	(1) If a party’s manifestation of assent is induced by an imporper threat by the other party that elaves the victim no 	reasonable alternative, the K is voidable by the victim
	(2) If a party’s manifestation of assent is induced by one who is not a party to the K, the K is voidable by the vicitm 	unless the other party to the K in good faith and without reason to know of the duress either gives value or relies 	materially on the transaction.

Rs §177: When Undue Influence Makes a K voidable
	(1) Undue influence is unfair persuasion of a party who is under the domination of the person exercising the 	persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a 	manner inconsistent with his welfare.
	(2) If a party’s manifestation of assent is induced by undue influence by the other party, the K is voidable by the 	victim
	(3) If a party’s manifestation of assent is induced by one who is not a party to the transaction, the K is voidable by 	the victim unless the other party to the transaction in good faith and without reason to know of the undue 	influence either gives a value or relies materially on the transaction.

Totem Marine Tug & Barge, Inc. v. Alyeska Pipeline Service Co.	 (pg. 538)
	Fishermen were hired but when they got to Alaska, they demanded more money for same job
	K voidable under Eco Duress: 
		One party enters into K invol., with no alternative, & circumstances result of the other party (Wrongful threat 		also involved).

Odorizzi v. Bloomfield School District (pg 548)
	P was arrested for homosexuality, boss came to home at night to convince him to resign
	Undue influence = persuasion which tends to be coercive in nature, persuasion which overcomes the will w/o 			convincing the judgment. “taking an unfair advantage of another’s weakness of mind; or…taking a grossly 			oppressive and unfair advantage of another’s necessities or distress.”
	K void-able under Undue Influence: taking advantage of another’s weakened state of mind.  



Misrepresentation and Nondisclosure
Misrepresentation:
	In K law all that needs to be shown is there was a misrep, it was relied on and it was material
	Two remedies available: (may have a choice between) tort action for damages; or avoidance of K through rescission
	Can use Misrep. As defense or in an affirmative action
	Party may rescind a K for a material misrep even if the misrep was not made with fraudulent intent
	Fraudulent misrep may include recklessly or negligently made statements.
	Also rescinded if innocent but material misrep
	
Rs §164: When a Misrepresentation makes a K voidable
	(1) If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the 	other party upon which the recipient is justified in relying, the K is voidable by the recipient.
	(2) If a aprty’s manifestation of assent is induced by either a fraudeulent or a material misrepresentation by one 	who is not a party to the transaction upon which the recipient is justifited in relying, the K is voidable by the 	recipient, unless the other party to the transaction in good faith and without reason to know of the 	misrepreesentation either gives value or relies materially on the transaction.

Syester v. Banta (pg 557)
	Dance lessons with old woman
	A Statement of opinion amounts to a misrepresentation of fact if the person giving the opinion misrepresented his 		state of mind.
	Statement of opinion may be actionable if the one giving the opinion stands in a relationship of trust or confidence 		to the recipient, is an expert on matters covered by the opinion, renders the opinion to one who because of 		age or other factors is particularly susceptible to misrepresentation.

Nondisclosure:
	Modern duty to disclose material facts where: See Rs § 161 below
	Classical view is that you couldn’t avoid a K for nondisclosure b/c you had duty to request info or inspect

Prof Kronman argues for economic difference:
	That there should be a distinction between info casually required and info obtained through a deliberate and costly 	investigation.

Fiduciary relationship:
	Duty of disclosure applies, but law also imposes additional obligations: terms must be fair and fully explained to the 	other party	

Rs §161: When Non-Disclosure Is equivalent to an Assertion
	A person’s non-disclosure of a fact know to him is equivalent to an assertion that the fact does not exist in the 	following cases only:
		(a) where he knows that disclosure of the fact is necessary to prevent some previous assertion from being a 		misrepresentation or from being fraudulent or material.
		(b) where he knows that disclosure of the fact would correct a mistake of the other party as to a basic 			assumption on which that party is making the K and if non-disclosure of the fact amounts to a failure to act in 		good faith and in accordance with reasonable standards of fair dealing.
		(c) where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or 		effect of a writing

Hill v. Jones (pg 567)
	Seller didn’t disclose past termite infestation
	Failure to disclose a material fact may justify rescission of a contract.
	
Park 100 Investors, Inc. v. Kartes (pg 580)
	Couple subleased business place to new people
	“Lease Agreement” was actually a personal guaranty
	Park 100 misrepresented that it was lease papers
	Judgment for Ds
	(good example of fraud in the execution)


Lawyer ethics
	3 main principles:
		Loyalty, competence, and conficentiality



Unconscionability
	Prevention of oppression and unfair surprise; usually used when there is substantially unequal bargaining power
	Notion of “unclean hands”
	Decided by Judge
	Some courts hold this only as a defense

	Procedural and Substantive Uncon.
		Procedural: lack of meaningful choice by one party or some defect in the bargaining process
			 (usually negated by unequal bargaining power)
		Substantive: fairness of the terms of the resulting bargain
				When considering fairness and reasonableness, consider all circumstances of general commercial 				background and commercial needs of the trade or case.
	Most courts require both elements. (sliding scale usually)
	* Originally it was only to apply to standard form K*

UCC §2-302: Unconscionable K or Clause
	(1) if court finds K or any clause unconscionable at time it was made, the court may refuse to enforce the K, or it 	may enforce the remainder of the K w/o the unconscionable clause, or may limit the application of any uncon. 	clause as to avoid any uncon. result
	(2) When it’s claimed or appears that the K or clause is uncon. the parties shall be afforded a reasonable 	opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making 	determination.
Whether the drafters of the UCC intended it to police the price term of a K is unclear from its history.
Courts are divided on price term issue.
Rs §208: Unconscionable K or Term
	Copies UCC (1) exactly (doesn’t include (2))


	A. Print form/boiler plate clauses:
		1. disclaimer of warranty
		2. “Add-on” clauses (see walker thomas)
			“Dragnet” Clause: Keeps a balance due on all things purchased.

UCCC (uniform consumer credit code) permits add – on clauses only to be allocated to goods in order of purchase, not pro rata like in Williams. This was a result of Williams

Williams v. Walker-Thomas Furniture Co. (pg 586)
	Unconscionability has generally been recognized to include an absence of meaningful choice on the part of one of 		the parties together with K terms which are unreasonably favorable to the other party.
	Must be a party of little bargaining power.
	In determining reasonableness or fairness:
		The test: terms are to be considered “in the light of the general commercial background and the commercial 			needs of the particular trade or case”
		Also considered as at the time of the K
		Corbin: are terms so extreme as to appear unconscionable according to the mores and business 						practices of the time and place.
		Remanded to trial court to see if terms pass the reasonable or fair test


Note 4: Ahern v. Knecht: 594
	Court upheld that while courts normally do not assess the sufficiency of consideration, a finding of gross 	inadequacy or failure of consideration, combined with other inequitable features, will justify equitable rescission of 	the agreement.


Consumer protection legislation: aimed to accomplish three goals:
	1. disclosure legislation: require commercial parties to disclose info to consumers in a meaningful fashion
	2. Substantive legislation: particular K provisions thought to be unfair are declared unlawful.
	3. improve enforcement: provisions designed to improve enforcement

	
	B. Adhesion Ks
		“take it or leave it”
		* many Calif. Courts (and others) have said that the fact of it being an adhesion K is enough to render a K 				procedurally unconscionable.*
		Factors: (from Adler)
			1. is K a standard form?
			2. prepared by one party and delivered on a take it or leave it basis?
			3. was there a true equality of bargaining power?


Higgins v. Superior Court of Los Angeles County	(pg 599)
	Kids on makeover home edition
	If the K is adhesive, then court must determine whether other factors are present to render it unenforceable.
	In unconscionability, there are two elements, general agreement is that they both must be met (sliding scale)
		Procedural and substantive
	Substantive here: no bilaterality; Arbitration clause made one party arbitrate but not the other


	C. Arbitration Clauses: under the Federal Arbitration Act:
		A court can’t consider a claim that the whole agreement is unconscionable, that must be heard by 					arbitrator. So here they are only arguing that the arbitration agreement is uncon.
		Arbitration agreement must meet basic requirements such as mutual assent, consideration to be a binding K.
		May be substantively unconscionable if excessive costs of arbitration effectively preclude the claimant from 			pursing relief.
		Courts may sever arbitration agreement and enforce the rest

Adler v. Fred Lind Manor (pg 610)
	Employee discrimination suit about arbitration agreement
	Adler’s K is an adhesion K
	Court says not enough facts on procedural or substantive
	Attorney’s fees and limitations provisions are unconscionable, so they sever these and enforce the arbitration K in 		general

Note: Arbitration agreements also frequently ban class actions. Courts have been divided on whether to enforce them.
Note: Zuver v. Airtouch: found confidentiality agreements to be substantively unconscionable
		

	Commercial Arbitration:
		Courts rarely give relief to commercial cases, however they occasionally have the right facts to do so. In cases 		where a commercial party successfully claims unconscionability, they usually assert a bargaining d


Skipping section about Arbitration….don’t think its important



Public Policy
	K where the K itself is untainted, but may be unenforceable b/c the K either violates or runs directly cantraty to 		some public policy.
	Often referred to be unenfoceable due to “illegality”; this is a misnomer b/c most are not really illegal
Rs § 178: when a term is unenforceable on grounds of public policy
	(1)Promise or term is unenforceable if legislation provides it, or the interest in its enforcement is clearly 			outweighed by public policy argument.
	(2) In weighing the interest of enforcement, take into account:
		(a) parties’ justified expectations
		(b) any forfeiture resulting if denied enforcement
		(c) any special public interest
	(3) In weighing the public policy against enforcement:
		(a) strength of that policy as manifested by judicial decision or legislation
		(b) liklihood that refusal will further that policy
		(c) serious of misconduct involved and if it was deliberate
		(d) directness of the connection between that misconduct and the term
Rs §188: Ancillary Restraints on Competition
	A restriction is unreasonable if:
		1. the restraint is greater than necessary to protect the employr’s ligitimate interest
		2. if that interest is outweighed by the hardship to the employee and the likely injury to the public.
Rs §187: Non-Ancillary Restraints on Copmpetition
	 preserves common law rule that a covenant not to compete is unenforceale unless it is “ancillary” to a valid 		transaction. (ancillary = a position of lesser importance)

Restraints on competition will not be enforced if:
	1. the restraint is greater than necessary to protect the employer’s legitimate interest; or
	2. if that interest is outweighed by the hardship to the employee and the likely injury to the public.
*note restrictive covenants are prohibited between attorneys*
	Restraint must also be limited to the particular speciality of the employement

Valley Medical Specialists v. Farber (pg 633)
	Restriction not to compete in employment situation
	K void on Public Policy grounds if interests of the Public outweigh interests on the Co. or other party.
	
	Courts can Blue-Pencil contracts and restrictive covenants.		
		Meaning, they can write in or change the K, but they can’t make a new K
		Strike out one small issue

R.R. v. M.H. & another (DH husband of MH)	 (pg 647)
	D entered surrogacy agreement, then wanted to back out
	Child was half hers, half Ps
	Court ruled that surrogacy agreement was contrary to public policy (statute in this case) that no mother can 			surrender custody earlier than the 4th day after birth

Rs §191: Promise affecting custody
	Promise is unenforceable due to public policy unless it is consistent with the best interest of the child.



Justification for nonperformance: 
Mistake, changed circumstances, and contractual modifications
	A. Mistake:	
		Mutual Mistake (Bilateral)
	When the mutual mistake is a mistake in the writing: reformation of the K to express the parties’ mutual intent is 		the normal remedy.
	When mutual mistake is not in the writing (meaning it does affect the substance), Relief is usually rescission, along 		with any restitution that is appropriate

	Rs §152: When Mistake of both parties makes a K voidable
		(1) where mutual mistake as to a basic assumption has a material effect of K, it is voidable by the adversely 		affected party unless he bears the risk of the mistake under the rule in §154			
		(2) In determining material effect, account is taken of any relief by way of reformation, restitution, or 			otherwise

	Rs §154: When a party bears the risk of a mistake
		(a) the risk is allocated to him by agreement
		(b) he is aware, at K time, that he has only limited knowledge with respect to the facts to which the mistake 		relates but treates his limited knowledge as sufficient, or
		(c) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances


Lenawee County Board of Health v. Messerly (pg 664)
	Ps bought apartments from D (who bought them from a third party)
	Sewage was awful, declared uninhabitable
	Mutual mistake cannot relieve a party who assumed the risk of loss in connection with the mistake
		Ps bought and had land inspected “as is”
*note that “as is” is not automatic of rescission, courts differ*


Cow case: Sherwood v. Walker
	The mistake affected the substance of the whole consideration, and it must be considered that there was no K to 	sell or sale of the cow as she actually was


		Unilateral Mistake
	Rs §153: When mistake of one party makes K voidable
		Where mistake of one party at time of K as to basic assumption and has a material effect on peformance, the K 		is voidable by him if he does not bear the risk of the mistake under §154, and
			(a) effect of mistake is such that enforcement of the K would be unconscionable, or
			(b) other party had reason to know of the mistake or his fault caused the mistake
		*Notice the OR!!!!*

	Note that in general, relief is refused for errors in judgment and allowed for clerical or mathematical mistakes.
	However, the facts surroinding the error and not the label should determine whether relief is granted.


Wil-Fred’s, Inc. v. Metropolitan Sanitary District	(pg 674)
	GenK bid to D, GenK used subK in bid and subK made a big mistake
	Unilateral mistake on GenK part should have put D on notice
	Unilateral mistake may have rescission when party should have known, when enforcement would be 					unconscionable


Changed cirumstances: Jury Questions!!!!!!
 Impossibility, Impractibility, and Frustration: one party has been denied the benefit fairly to be expected.

	Change of circumstances that occur between the making of the K and the time set for performance.
	EAAR: Event; non occurrence was an Assumption; party claiming not at fault; didn’t have assumption of risk
	Some court require that the event have been unforseeable at the K time, but commentators agree that 				forseeability of an event should not prevent relief.
	Basic elements:
		1) substantial reduction of the value of the K
		2) b/c of the occurrence of an event, the nonoccurrence of which was a basic assumption of the K
		3) w/o the party’s fault
		3) (Alternate) frustrated purpose must be the “Principal purpose”
		4) the party seeking relief does not bear the risk of that occurrence either under the language of the K or the 		surrounding circumstances

*It seems as though the book and Rs make Impossibility and Impracticability inseparable*
As does Chase


Posner economic analysis:
	Risk should be allocated to the superior risk bearer
		If expressly stated, then ok
		If not stated then it should be bearered by the party who is in the best position to prevent the event from 				occurring. 
		If prevention is not possible, then the party who is in the best position to mimize its consequenes at the lowest 			cost, typically by purchasing insurance.
		Ex. Grower and buyer; grower’s crop is destroyed, buyer is in a better position to buffer the risk b/c it buys 		from a variety of growers not all of whom will be hit.


Impossibility:
	When a person or thing “necessary for performance” of the agreement dies or is incapacitated, is destroyed or 		damaged, the duty of performance is accordingly excused. Usually death or destruction of subject matter.
	Must be Objective impossibility = no one could do it; not Subjective impossibility = I cannot do it
	Market conditions are usually not enough for impossibility or impracticability or frustration
	Natural disaster or war is usually not a defense for this either

UCC §2-613: Casualty to Identified Goods
	When goods identified in K suffer casualty without fault to either party before the risk of loss passes to the buyer, 	or in a proper case under a “no arrival, no sale” term then
		(a) if the loss is total the K is avoided; and
		(b) if loss is partial or goods have deteriorated as no longer to conform to the K, buyer may accept goods with 		due allowance from the K price for the deterioration or lesser quantity, but w/o further rights against seller
UCC §2-614: Substituted Performance
	(1) where without fault of either party where agreed berthing, un or loading facilities fail or carrier become 	unavailable and commercially reasonable substitue is available, sub must be tendered and accepted.
	(2) if agreed means or manner of payment fails b/c of domestic or foreign gov’t regulation, seller my withhold or 	stop delivery unless buyer provides a means or manner of payment which is commercially a substantial equivalent. 	If delivery already taken, payment by means or in manner by the regulation discharges the buyer’s obligation unless 	the regulation is discriminatory, oppressive or predatory.
UCC §2-615: Excuse by Failure of presupposed conditions
	Except where seller has assumed a greater obligation and subject to the preceding section on sub performance:
		(a) delay in delivery or nondelivery in whole or in part by seller who complies with (b) and (c) is not in breach if 		agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a 		basic assumption on the K was made or by compliance in good faith with any applicable foreign or domestic 		gov’t regulation or order whether or not it later proves to be invalid.
		(b) where (a) affect part of capacity to peform, he must allocate production and deliveries among his 				customers…….
		(c) The seller must notify buyer seasonably that there will be delay and when under (b) the estimated quota 		thus made available for the buyer



Impracticability
It is sufficiently different from what the parties had both contemplated at the time of contracting
	
Rs §262: Death or Incapacity of person necessary for performance
	Death or such incapacity make performance impracticable

Rs §271: Impracticability as Excuse for Non-Occurrence of a condition
	Impracticability excuses the non-occurrence of a condition if the occurrence of the condition is not a material part 	of the agreed exchange and forfeiture would otherwise result

Karl Wendt Farm Equipment Co. v. International Harvester Co.	(pg 687)
	Supplier decided not to offer a product any more, business buying from them sued
	D claimed impracticability b/c of recession OR frustration b/c they couldn’t profit
	Court says No to impracticability b/c market conditions don’t count
	Court says No to frustration b/c primary purpose wasn’t mutual profit (Rs comment says lack of profit ≠)


Frustration of Purpose
Exchange called for by the K had lost all value to the D, b/c of supervening change in extrinsic circumstances.
Must frustrate the primary purpose of the K

Rs §265: Discharge by supervening frustration
	After K is made, a party’s principal purpose is substanitally frustrated without his fault by the occurrence of an 	event the non occurrence of which was a basic assumption, his remaining duties to render performance are 	discharged, unless the language or circumstances indicate the contrary

Rell v. Henry
	Where man rented room to overlook king’s visiting route, kind got sick, D didn’t have to pay…..but this case does 	not have any true impossibility so this cases is explained as frustration of purpose (note that also the doctrine of 	mutual mistake could overlap here if neither knew of the king’s sickness at K)

Mel Frank Tool & Supply, Inc. v. Di-Chem Co. (pg 701)
	Chem Co rented space for storage; during lease ordinance changed so they could no longer store hazardous chems
	Court says frustration of purpose doesn’t work b/c they could still store other chemicals that weren’t hazardous
		It did not establish the storing of hazardous chemicals as its main purpose
Rs §264 recognizes gov’t compliance as a basis for impracticability

*force majeure clauses are about partial or total destruction of the leased facility or a change in zoning law. They also 	typically cover natural events like flooding, fire, etc. *



Changed Circumstances and Modifications
	Courts generally like to see new consideration for K modification, but it’s not required, but valid modification can be 		made w/o consideration.
	Pre-existing Duty Rule - Merely promising to perform an existing obligation will not serve as valid consideration for 		additional return compensation from the other party.  (with some exceptions…..see consideration)

Rs §73: performance of legal duty
	Performance owed to a promisor which is neither doubtful nor the subject of inset dispute is not consideration; 	but a simialr perfromance is consideration if it differs from what was required by the duty in a way which reflects 	more that a pretense of bargain.

Oral modifications: Courts go both ways: 
	Some say if the oral mod doesn’t materially change the underlying obligations, they are not barred.
	No oral mod clauses were generally not upheld at common law, BUT UCC says they can be upheld and that 			they create a private SoF
	UCC doesn’t require Consideration
	Courts accept even a small or modest change in performance enough to satisfy consideration. (ex. Paying rent one 		day earlier)
	Rs says no consideration needed if:
		Reliance on a promised K modification
		Mutual release = mutual rescission followed by new K

UCC §2-209: Modification, Rescission and Waiver
	(1) agreement modifying K  within this Article needs no consideration to be binding
	(2) Signed agreement that excludes modificatio or rescission except by signed writing cannot be otherwise modified 	or rescinded, but excetp as between merchants such a requirement on a form supplied by the merchant must be 	separately signed by the other party
	(3) Requirements of SoF section of this Article must be satisfied if the K as modified is within its provisions.
	(4) Althought attempt at mod or rescission doesn’t satisfy the requirements of (2) or (3) it can operate as a waiver
	(5) party who has made a waiver affecting an executory portion of the K may retract the waiver by reasonable 	notification received by the other party that strict performance will be required of any term waived, unless the 	retraction would be unjust in view of a material change of position in reliance on the waiver.
*note that there is still a good faith requirement*

Alaska Packers’ Association v. Domenico (pg 715)
	Fishers contract for $50; when they get to Alaska they want $60
		Supervisors agrees, but he didn’t have power anyways
	K unenforceable b/c of pre-existing duty rule

Kelsey-Hayes Co. v. Galtaco Redlaw Castings Corp.  (pg 723)
	D had financial problems and threatened to shut down, P then had to pay a much higher price
	A K modification is unenforceable if entered into under duress (UCC)
		Note that you must make some protest to put the other on notice that mod is not freely entered into

Brookside Farms v. Mama Rizzo’s Inc.,	(pg 731)
	K for sale of Basil leaves
	Parties then wanted to modify; b/c of provision in original K that said no modifications, D promised to write down 		mod on his copy.
	Court held that a party that promises to reduce K to writing is an exception under SoF
	Court also avoids SoF here by using performance



Third Party Rights
	Beneficiaries:
		3rd party beneficiaries must have a pecuniary interest and often must be known by both parties or at least the 			promisor.
		Intended: Can recover. Beneficiary was manifested in language of K.
		Incidental: Cannot recover. 

Intended/Incidental:
	Is the third party designated in the K?
	Is performance to be made directly to the 3rd party?
	Does the 3rd party have any rights under the K?
	Is there a relationship of the third party to the promisee that one could infer their benefit?

Who must have intent? Conflicting; Three lines of authority have developed:
		Both promisor and promisee intend to give the third party rights
		The intention of the promisee controls
		Promisor must know or at least have reason to know of the promisee’s intent to benefit the third party.

Historically only allowed for Creditor and Donee relationships.


Rs §302: Intended and Incidental Beneficiaries
	(1) Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an intended beneficiary 	if recognition of a right to performance in the beneficieary is appropriate to effectuate the intention of the parties 	either
		(a) the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; 		or
		(b) the circumsstances indicate that the promisee intends to give the beneficieary the benefit of the promised 		performance
	(2) An incidental beneficiary is a beneficiary who is not an intended beneficiary


	When do the rights of the intended beneficiary “vest” and are therefore no longer subject to change by agreement 		of the promisor and promisee?
Rs §142 says immediately upon the making of the K; §143 says not until there was reliance
		(not in our rules book)
Unless the K prohibits modification by the promisor and promisee, §311 permits variation of the rights of the 			intended beneficiaries until the third party does one of three things: 
			1. manifests assent at the invitation of the promisor or promisee 
			2. materially changes position in justifiable reliance on the promise
			3. or brings suit on the promise.


Lawrence v. Fox, NY court of appeals 1959: 
	A lent money to B, B lent money to C. Does A have a right to sue C if C doesn’t pay B? (assuming that C contracted 		with B to pay A)
	Court held that the cause of action would lie.
	This view is generally accepted and P is usually referred to as the 3rd party beneficiary of the D’s 	promise.
	Now that P is called a “creditor beneficiary” b/c he was a creditor of the promisee.
	Other cases raise the question if P can sue if he is not a “creditor” of the promisee.

Seaver v. Ransom, NY 1918:
	Elderly woman wanted to leave niece something in will, but didn’t have time.
	Husband promised to leave her it in his will, he didn’t, niece sued.
	Court held that the facts of Lawrence v. Fox should be held over to this case and cited some cases that allowed a 		third party standing to children and wives on the basis of “close relationship” they had with promisee.
	“Donee Beneficiaries” = promisee’s intent was to make a gift to the P

Vogan v. Hayes Appraisal Associates, Inc. (pg 745)
	Owners of house were third party B to K between bank and co they hired to monitor contractor
	Did D know benefit goes to P? Yes
	Was the element of recovery beyond Ds contemplation at time of K? No (Hadley v. Baxendale rule)
	So P can recover

Zigas v. Superior Court	(pg 754)
	P were tenants and claim to be 3rd P to the K between landloards and HUD (housing committee)
	When there is question as to whether 3rd party rights were intended by real parties, Court looks to K formation. 
	P are who the legislature intended to benefit, and civil code says “a K made expressly for the benefit of a third 		person, may be enforced by him at any time before the parties theto rescind it.”
	So, yes they are a third party beneficiarie



Assignment and Delegation of Right/Duties
They are generally ok as long as the nature of the duty or right doesn’t change
Defenses to third parties are the same as other Ks
Note that gov’t contracts are much harder to establish a third party on

Assignment:
	A right to enforce can be transferred or assigned. Even a partial assignment = ok
	Assigning a right creates a new right in the asignee, while at the same time extinguishin the corresponding right 		previously held by the assignor.
	For assignment to be valid:
		Assignor must make clear his intent to relinquish the right to the assignee and must not retain any control over 			the right assigned or any power of revocation.
		Obligor need not accept the assignment to render it valid
	UCC and Rs both allow assignment of some K rights even in the face of contract language expressly providing 			otherwise.
	Once obligor receives notice of the assignment, then payment to the assignor will not defeat the assignee’s rights.
	If there’s consideration it is irrevocable, if no consideration then it is revocable

Delagation:
	Transferring a duty = may delegate, meaning employ others to do it for you. 
	Such delegation is not always permissible however; whether it is will depend in a given case on the degree to which 		individual performance was called for by the K that created the duty in question.
	The Duty is not transferred though, so the person originally bound will still have a duty to perform until 				performance is complete

In cases where delegation or assignment had been attempted:
	Three steps:
		1. must ascertian the nature of what has been done. Was it an assignment or delegation?
		2. test its validity against the terms of the K and any other applicable rules of law
		3. if its valid, then there is a new set or rights and duties among three persons

UCC §2-210: Delegation of Performance; Assignment of Rights
	(1) a party may performe his duty through a delegate unless otherwise agreed or unless the other party has a 	substantial interes in having his original promisor perform or control the acts required by the K. No delegation of 	perfromance relieves the party delegating of any duty to perform or any liability for breach.
	(2) except as in §406, or otherwise agreed, all rights of either party can be assigned except where it would 	materially change duty of other party, or materially increase burden of risk, or materially impair his chance of obtaining return 	performance. A right to damages for breach of the whole K or a right arising out of the assignor’s due performance 	of his entire obligation can be assigned despite agreement otherwise.
This is really long……Read it in the book

Rs §317: Assignment of Right
	(1) an assigment of a right is a manifestation of the assignor’s intention to transfer it by virtue of which the assignor’s right to performance by the obligor is extinguished in whole or part and assignee acquires right to such performance.
	(2) a K right can be assigned unelss
		(a) substitution would materially change the duty of the obligor, or  materially increase the burden or risk on 		him, or materially impair his chance of obtaining return performance, or materially reduce its value to him, or
		(b) assignment is forbidden by statute of is otherwise inoperative on grounds of public policy
		(c) assignmentis validly precluded by K
Rs §318: Delegation of Performance of duty
	(1) Obligor can properly delegate performance of his duty to another unless it is contrarty to public policy or the 	terms of his K
	(2) Unless otherwise agreed, promise requires performance by a particular person only to the extent that the 	obligee has a substantial interest in having the person perfomr or control the acts promised.
	(3) Unless the obligee agrees otherwise, neither delegation of performance nor a K to assume the duty made with	 the obligor by the person delegated discharges any duty or liability of the delegating obligor.

Herzog v. Irace (pg 765)
	Jones assigned law suit settlement to P; D are lawyers
	D failed to pay P, but payed Jones b/c he said he changed his mind about the assignment
	Assignment means he extinguished his rights, so D should have payed P instead
	
Sally Beauty Co. v. Nexxus Products Co. (pg 770)
	Nexxus had K with Sally; Sally then sold to a Ps competitor
	Court says: The duty of perfomrance under an exclusive distributorship may not be delegated to a competitor in the 		market place without the obligee’s consent.
	Court ruled no assignment b/c barred by UCC 2-210:
		B/c they had a substantial interest in having the original party perform.
*note a Posner dissent and economic analysis; look up if you have time*

Notes: Assignment in Sally Beauty attempted to transfer both rights and duties. 
Rs says that general language will assign both unless indicated otherwise.
	





Express conditions and Material Breach

A condition precedent is “an act or event, other than a lapse of time, which, unless the condition is excused, must occur 	before a duty to perform a promise in the agreement arises”

When K specifies performance when a specified event has taken place
	Then, K is “conditioned” and the happening of that event is an “express condition”

Rs § 235(2) defines “breach” as: any non-performance of a contractual duty at a time when performance is due.
	Performance is not due if for any reason nonperformance is justified.

Express Conditions – Event that must occur
	Express = agreed to by parties
	Express conditions must be literally performed
	There are at least three ways to mute the effect of an express condition:
		1. Waiver 
	2. Prevention doctrine (where one party does something to hinder the other to perform, say doesn’t have)
	3. Excuse of the condition to avoid forfeiture.
		Estoppel (this is where the party invoking could say that it relied on the promise.
	Often a condition to the duty of only one of the parties
	When non occurrence of the condition is excused, the conditional duty is now unconditional and failure to perform  		is a breach
	Obligor = the party whose performance is conditioned, Obligee = other party
	Note that “unless and until” appears to be sufficient to constitute an express condition

Implied Conditions (doctrine of Constructive Conditions)
	Implied = by the court to do justice, 
	Implied are subject to substantial compliance as sufficient
	Courts will interpret doubtful language as embodying a promise or constructive condition rather than express 		condition; Especially when risk of forfeiture by the obligee would be increased by interpreting as express
	Doctrine of constructive conditions = developed in order to achieve a just result in cases where it seemed that one 		party’s failure to perfrom should constitute sufficient justification for the other party’s withholding of its 			performance in return.


Concurrent conditions = if acts can be performed at the same time, the readiness of each party to perfomr is a 	concurrent condition.

Conditions vs. Promises
Some promises are so plainly independent that they can never by fair construction be conditions of one another.
	Promises: insignificant, independent
	Conditions: dependent 

Waiver and estoppel of condition
Waiver is an intentional relinquishment of a known right

An obligor whose duty is expressly dependance on a condition may be under a duty to perform despite the 	nonoccurrence if the court finds that he has waived his right.
Waiver is effective w/o consideration or reliance, but only if the condition waived is not a material condition.
If material, could be estopped based on the obligor’s expression of intntion not to insist on it, followed by the P reliance 	on that manifestation of intention.
A court might justify enforceing the K in spite of the nonperformance of the condition to avoid forfeiture.


Prevention of condition
	Doctrine of prevention: condition is excused if the promisor wrongfully hinders or prevents the condition from 	occurring.

Rs §84: Promise to Perform a dutyu in spite of Non-Occurrence of a condition
	(1) except as in (2), a promise to performa ll or part of a conditional duty under an antecedent K in spite of the non-	occurrence of the conditio is binding, whether ht epromise is made before or after the time for the condition to 	occur, unless
		(a) occurrence was a material party of the agreed exchnage for the performance of the duty and the promisee 		was under no duty that it occur; or
		(b) uncertainty of the occurrence of the condition was an element of the risk assufmed by the promisor
	(2) if such a promise is made  efore the time for the occurrence of the condition has expired and the condition is 	within the control of the promisee or a beneficiary, the promisor can make his duty again subject to the condition 	by notifying the promisee or beneficiary of his intention to do so if
		(a) it is received while there is still a reasonable time to cause the condition to occur under the antecedent 		terms or an extension given by the promisor; and
		(b) reinstatement of the requirement of the condition is not unjust b/c of a material change of position by the 		promisee or beneficieary; and
		(c) the promise is not binding apart from the rule stated in (1)




Oppenheimer & Co. v. Oppenheim, Appel, Dixon & Co. (pg 786)
	P moved into building on K condition “only upon consent to proposed tenant work”
	This was an express condition, so substantial performance ≠ acceptable


JNA Realty Corp. v. Cross Bay Chelsea, Inc.  (pg 796)
	D didn’t remind P that it their lease was up
	Courts have recognized an equitable interest againt forfeitrue where a tenant has made improvements, and the 		failure to give notice was not willful, and the landlord is not harmed by equity’s intervention.
	Equity will protect a tenant who negligently fails to exercise a renewal option if failure to do so will result in a 			forfeiture
	Cardozo:  “gravity of fault must be compare with the gravity of the hardship”

Rs §229 comment b: 
forfeiture = the denail of compensation that results when the obligee losed its riht to the agreed exchange after it has relied substantially, as by preparation or performance on the expectation of that exchange

Cardozo: “felt that even though there may be no penalty or forfeiture in a strict or proper sense, equity should relieve 	against it if default has been due to mere venial inattention and if relief can be granted without damage to the 	lender.”




Material Breach 
Rs §241: Circumstances Significan in determinng whether a failure is material
In order to find Material Breach Court looks at:
1) Extent to which injured party will be deprived of the benefit he expected,
2) Extent to which the injured party can adequately be compensated for the part of the benefit he would have derived,
3) The extent to which the party failing to perform or to offer to perform will suffer forfeiture,
4) Likelihood that party failing will cure his failure, taking into account all circumstances,
5) Extent to which the behavior of the failing party to perform or to offer to perform comports with standard of good faith
(Cardozo disagrees with 5; says willful breach does bar recover)

Other recovery:
Restitution (quantum meruit) for reasonable value of its services
If K is “divisible” court may allow recovery for the portions that have been completed.
	Rs §240 doctrine of divisibility: first: it must be possible to apportion the performances of the parties into 		corresponding pairs of part performances. Second, must be proper to treat these pairs of part performance as 	“agreed equivalents” b/c  (explanation pg 814, block quote)



Jacob & Youngs, Inc. v. Kent	(pg 806)
	Redding pipe case
	Cardozo!
	Constructive Conditions are subject to substantial performance if the breach is minor.  
	Homebuilder required to pay the additional 3K in home K because failure of homebuilder to install “Reading” pipes 		in home was not a material breach.  Substantial Performance.
Note that Defects ≠ through whole work, or be so substantial that the allowance out of the K price will not give the 	owner essentially what he K for.


Total or Partial Breach 
Total breach has to be material (see Rs §241 above) and have two other factors:
Rs §242: Circumstances siginificant in determing when remaining duties are discharged
	(a) §241
	(b) the extent to which it reasonably appears to the injured pary that delay may prevent or hinder him in making 	reasonable substitute arrangements;
	(c) the extent to which the agreement provides for performance without delay, but a material failure to preform or 	to offer to perform on a stated day does not of itself discharge the other party’s remaining duties unless the 	circumstances, including the language of the K, indicate that performance or an offer to perform by that day is 	important.

Total breach relieves or discharges the nonbreaching party from his duties under the K, the 	nonbreaching party is 	justified in refusing to perform.
Partial breach doesn’t discharge other party who must continue to perform his obligations under the K.
Damages:
	 total = actual and future damages
	Partial = actual only


Sackett v. Spindler	(pg 817)
	P was going to buy stock from D, didn’t meet deadline but sent a letter later that he could pay then. P said No sale
	Aggrieved party may repudiate K only if there has been a total breach of performance.
	D’s repudiation was lawful, but his lawyer withdrew it later….


Anticipatory Repudiation

Rs §253: Effect of a Repudiation as a Breach and on other party’s duties
	(1) where an obligor repudiates a duty before he has committed a breach by non performance and before he has 	received all of the agreed exchange for it, his repudiation alone gives rise to a claim for damages for total breach
	(2) where performances are to be exchanged under an exchange of promises, one party’s repudiation of a duty to 	render performance discharges the other party’s remaining duties to render performance.
UCC §2-610: When either party repudiates the K with respect to a performance not yet due the loss of which will 	substantially impair the value of the K to the other, the aggrieved party may
	(a) for a commercially reasonable time await performance; or
	(b) resort to any remedy for breach, even though he has notified the repudiating party that he would await the 	latter’s performance and has urged retraction; and
	(c) in either case suspend his own performance or proceed in accordance with the provisions of this Article on the 	seller’s right to identify goods to the contract nontwithstanding breach or to salvage unfinished goods

Truman L. Flatt & Sons v. Schupf	(pg 825)
	D and P had K to sell land, provided they got a rezoning permit
		P wrote to D and said they withdrew their request for rezoning and offered lower price as is
		D said No, P said ok lets do the first K, D then said no you voided the K
	The language of the letter didn’t constitute a clearly implied threat of nonperformance but at most was an 			ambiguous implication. 
	Even if it did constitute a repudiation, the P timely retracted it. 
(you can retract a repudiation before the party has acted on it, or if they have manifested to rescind on it)

no notice is required to be given to the repudiating party if the aggrieved party materially changes its position as a 	result of the repudiation.

Rs §250: when a statement or an Act is a repudiation
	(a) a statemtnt by obligor to obligee indicating that the obligor will commit a breach that would of itself give the 	obligee a claim for damages for total breach under §243, or
	(b) a voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a 	breach.

Note that language of intent not to perform must be “definite and unequivocal”.

Rs §256(1): Nullification of repudiation or basis for repudiation:
A party who commits an anticipatory repudiation may change her mind and retract the repudiation so long as the other party has not relied to his detriment on the repudiation or notified the repudiation party that he is treating the repudiation as final. 


START HERE!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

Adequate Assurance:
UCC §2-609: Right to Adequate Assurance of Performance
	(1) when reasonable grounds for insecurity arise with respect to perfromance of either parrty the other may in 	writing demand adequate assurance of due performance and until he receives such assurance my if commercially 	reasonable suspend any performance for which he has not already received the agreed return.
	(2) grounds for insecurity and adequacy of assurance will be determined according to commercial standards
	(3) acceptance of any improper delivery or payment does not prejudice the aggrieved party’s right to demand 	adequate assurance of future performance
	(4) failure within 30 days of such assurance is adequate under the circumstances of the particular case is a 	repudiation of the K

Note that courts do not strictly adhere to the demand being in writing
	You may also have a right to request further assurance

Rs §251: When a Failure to give assurance may be treated as a repudiation
	(1) Where reasonable grounds arise to believe that obligor will commit a nonperformance that would give the 	obligee a cliam for total breach, he may demand adequate assurance and may suspend any performance fo which 	he has not already received the agreed exchange until he recieves assurance.
	(2) obligee can treat failure to provide assurance in a reasonable time as a repudiation

Hornell Brewing Co. v. Spry (pg 833)
	D was late on payment to brewing co and was fishy about getting credit
	Party anticipating that the other party will repudiate can seek adequate assurance of performance it is has 			reasonable grounds of insecurity.



Damages

Expectation Damages
To put the party in the position they would have been if full performance would have occurred
Expectation damages will be weighed in light of:
	Doctrine of avoidable consequences
	Limited by the requirement that special or consequential damages are foreseeable
	Damages proven with reasonable certainty


General formula
	loss in value + other loss – cost avoided – loss avoided

	1. loss in value: the difference between the value of D performance and what, if anything, was actually received

	2. Other Loss: Incidental and Consequential damages
		Incidental damages: additional costs incurred after the breach in a reasonable attempt to avoid loss, 					even if attempt is unsuccessful
				Ex. Pays for broker to find new substitute but is unseccessful
		Consequential damages: injury to person or property caused by the breach
			Must be foreseen and contemplated by both parties before they can be recovered.
				Ex. If services furnished to the injured party are defective and cause damage to that party’s 						property
*1 and 2 work for partial breach as well*

	 3. Cost avoided: saving of expenditure that would have occurred
		Ex. Builder stops work so cost of finishing work is saved and is cost avoided

	4. Loss avoided: salvaging or reallocating resources
		Ex. A builder using some of the materials on another project
		Ex. Also if party has actually saved money, meaning it is based on the actual; favorable 							arrangements


Net expectation: value of D performance – the cost of the P performance (full price to complete)

UCC §2-708: Seller’s Damages for non-acceptance or repudiation 
	(1) measure of damages for non acceptance or repudiation by the buyer is the difference in market price at the 	time and place for tender and the unpaid K price together with any incidental damages provided in this Article, but 	less expenses saved in consequence of the buyer’s breach
	(2) if (1) is inadequate to put seller is as good as position as performance would have, then damages is the profit 	(including reasonable overhead) which the seller would have made from full performance by the buyer, together 	with any incidental damages provided in this Article, due allowance for costs reasonably incurred and due credity 	for payments or proceeds of resale
UCC §2-713: measure of the buyer’s damages for nondelivery or repudiation by the seller is “the difference between the 	market price at the time when they buyer elarned of the breach and the K price toegher with any incidental and 	consequential damages proveded in this article, but less expenses saved in consequence of the sellers’ breach.
UCC §2-723: provides some flexibility on proof of market price.
	In the case where due to the breach the seller has made a K for less than market price, UCC §2-706 provides for 	“seller’s resale” and allows the seller to recover from a breaching buyer damages measure  by the difference 	between the K price and the seller’s resale price.
UCC §2-712: allows the buyer to “cover” her loss by purchasing substitute goods and to measure her damages by the 	difference between the cost of those goods and the K price.


Roesch v. Bray	 (pg 851)
	Buyers breach home sale contract. 
	Seller entitled to difference b/w K price (initial bargain) and what he sold it for (or market value in some juris).  	Remedy protects the benefit of non-breacher’s bargain.
		Note that damages for the utilities during unsold time period are not proper

Lenders = can recover not only loss of favorable interest rate but also profits lost from transactions that 	were 	prevented b/c the funds were unavailable.

Consequential damages are limited to:
	1. the requirement that damages be reasonable foreseeable (i.e. breaching party had reason to foresee the harm as 		a probable result at the time of the contract;)
	2. the prohibition on speculative damages (i.e. damages must be proven with reasonable certainty); and
	3. the duty to mitigate damages (i.e. damages may not be recovered to the extent that they could have been 			avoided or minimized by reasonable efforts.)

Incidental damages are those expenses made in seeking mitigation of damages
	Ex. Employment company, broker, ads for selling, etc.

Prejudgment and postjudgement interest

Postjudgment interest:
	 will usually accrue with respect to the amount of that judgement from its date of entry

Prejudgment interest:
	The period between the accruing of the cause of action and the date of judgment
	 Many K provide for this and this provision will be enofrced unless against some “usury” statute. 
	If no provision, then usually only where at the time of the breach, P’s claim was for a “liquidated” sum, meaning 		both the amount and due date are fixed and certain or both become definiely ascertainable by methematical 		calculation.


Handicapped Children’s Education Board v. Lukaszewski (pg 857)
	Employee breaches job K; 
	Employer entitled to K price of new employee – minus – original K price w/ 1st employee (plus consequential 			damages).  
	Remedy protects the benefit of non-breacher’s bargain.
		(note that here the replacement had to cost more than the original, Employer had no choice)


Two types of Construction Damages:
	1. Cost to replace
	2. Diminution of value: 
		Proper where substantial performance exists, but with defects which could not be corrected without 				economic waste.
		Typically used in construction where it may not be repaired without a substanital tearing down of the 				structure 
		Usually has unreasonable economic waste if made to perform
		Also appropriate where breached covenant is only incidental to the main purpose of the k, and completion 			would be disproportionately costly.
		Contractor must not have breached the K intentionally and must show substantial performce made in good 			faith.
		 = difference in value of land with defect and value of land without defect

Rs §348(2): if the loss in value to the injured party is not proved with sufficient certainty, damages may be measured by 	either (a) the diminution in market value of (b) by the reasonable cost of completing performance or of remedying 	the defects if that cost “is not clearly disproportionate to the probably loss in value to him.”

American Standard, Inc. v. Schectman	(pg 861)
	Constructer materially breached by not making land according to K specifications 
	Court rules owner entitled to cost to replace damages over Dimunition of Value


Restrictions on Expectation Damages
	Foreseeability, certainty, and causation


Incidental and Consequential Damages (other loss)
		Incidental damages: additional costs incurred after the breach in a reasonable attempt to avoid loss, 					even if attempt is unsuccessful
				Ex. Pays for broker to find new substitute but is unseccessful
		Consequential damages: injury to person or property caused by the breach
			Must be foreseen and contemplated by both parties before they can be recovered.
				Ex. If services furnished to the injured party are defective and cause damage to that party’s 						property

General or direct damages = those that arise naturally
Consequential (sometimes called special) damages = damages flowing from special circumstances

UCC §2-715: Buyer’s Incidentald and consequential Damages
	(1) Incidental damages resulting form the seller’s breach include expenses reasonably incureed in inspection, 	receipt, transportation and care and custody of goods rightfully refected, any commercially reasonably charges, 	expenses or commissions in connection with effecting cover and any other reasonable expense incident to the 	delay or other breach.
	(2) Consequential damages resulting from the seller’s breach include
		(a) any loss resulting from general or particular requirements and needs of which the seller at the time of K 		had reason to know and which could not reasonably be prevented by cover or otherwise; and
		(b) injury to person or property proximately resulting from any breach of warranty

Rs §351: unforeseeability and related limitations on damages
	(1) damages are not recoverable if they weren’t foreseeable as result of breach at K time
	(2) Loss may be foreseeable as a probably result of a breach b/c it follows from the breach
		(a) in the ordinary course of events, or
		(b) as a result of special circumstances, beyond (a) that party had reason to know
	(3) court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only 	for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to 	avoid desproportionate compensation.


Foreseeability: 
	1. whether such damages were in the contemplation of the parties “at the time they made the K”
	2. only necessary that the type of loss be foreseeable, not the manner in which the loss occurs.
	3. focus of foreseeability is on the breaching party
	4. loss must be foreseeable as a “probable” result of the breach
	Does not extend to remote losses.


Hadley v. Baxendale (pg 869)
	Ps mill was stopped by bad part; they sent part through delivery that took several days longer than promised
	If special circumstances are known to both parties, then the damages resulting from the breach would be the 			amount of injury which would ordinarily follow from a breach of K under these special circumstances.
	If special circs unknown, then he could only have contemplated the general damages from breach of K.
	Here, they weren’t known so cannot recover for consequential damages

Justice Holmes advocated a “tacit agreement” test for recovery of consequential damages:
	More strict than the Hadley rule.
	Special circumstances brought to attention of other party, but also that the other party “assumed consciously” the 		liability in question.

Loss of Profit
	Loss of profit is generally rewarded and recoverable if:
	1. the loss is within the contemplation of the parties at the time the K was made
	2. if the loss flows directly or proximately from the breach
	3. if the loss is capable of reasonably accurate measure or estimate

UCC §2-708(2) authorizes court to award lost profites if the market measure of damages set forth in 708(1) is “inadequate to put the seller in as good a position as perormance would have done”
	Three situations where 708(2) should apply:
		1. “lost volume seller”: buyer breaches and the seller makes a resale of the same item, seller may collect lost 			profits if it can prove that it had the capacity to make both sales.
			Note that the “due credit” language is interpreted to apply only when the seller sells uncompleted or 			otherwise unmarketable goods for scrap.
		2. seller who is in the process of assembling a product for sale when buyer breaches:
			Awarding lost profits based on the K price minus the cost of production would perhaps be the only way to 			compensate the seller
		3. “jobber”: middle person who purchases goods for resale. If buyer breaches with jobber before jobber 				acquires goods, courts may award lost profits as the best measure of the seller’s harm.


Florafax international, inc. v. GTE market resources, inc. (pg 874)
	D’s breach led to another customer of florafax pulling K
	Can a party recover for lost profits from a third party contract?
		If such damages are properly proved they are recoverable.
	B/c D knew of other K, it was foreseeable
	Court awards lost profits


Mitigation of damages
	Also referred to as doctrine of avoidable consequences
	Cost avoided = subtract the cost it would have cost to complete performance
	Loss avoided = recoup of expenditure already made (ex. Reselling materials no used, or applying them to 	another 		job)
Rs §350: Avoidability as a limitation on damages
	(1) except in (2) can’t recover damages for a loss that could have been avoided without undue risk, burden or 		humiliation
	(2) Injured party is not precluded from recovery by the rule states in (1) to the extent that he has made reasonable 	but unsuccessful efforts to avoid loss

Rockingham County v. Luten Bridge Co. (pg 887)
	Bridge co. didn’t quit building after other party repudiated
	Must mitigate damages by stopping construction when given notice of defendant’s breach.  
	Cannot be rewarded $ for work done past breach.
	
Havil v. Woodstock Soapstone Co., Inc.	 (pg 890)
	D fired P without just cause (just cause listed in procedural handbook)
	Employee entitled to K price (what she would have made – minus – substitute job).  
	Employee must seek similar employ to mitigate.  
	Employer must prove employee didn’t mitigate. (their duty)

Note When front pay is allowed, damages must be limited to a reasonable period of time, and amt must not be 	speculative. Length of employment prior to termination is a factor bearing on the determination that a front pay 	damage award is reasonable and not too speculative.
Note employee has duty to find substitute work comparable to the original employment.
	Ex. Star of play ≠ small role



Lost Volume

Jetz Service Co. v. Salina Properties (pg 904)
	P is Washing machine seller
	When injured party could have entered into the subsequent K even without the breach and could have had the 		benefit of both K is said to have “lost volume” and the other K is not a substitute.
	Therefore the other K is not subtractring from lost profits of this one
	As a lost volume lessee, P was not required to mitigate damages by using the equipment in another lease.




Nonrecoverable damages and UCC remedies
	Punitive damages, attorney’s fees, mental disterss

Zapata (Mexican) v. Hearthside (pg 911)
	 Attorney fees generally not allowed for breach of K.
	Winning Mexican co. can not receive attorney fees for breach of goods K under CISG.  

Attorneys fees only awarded if by K, statute or judicial exception.
	Some states have required an insurance co being sued by insurer to pay attorney fees based on the special 	relationship that exists there.
Note there’s nothing in UCC saying you can’t, but courts generally don’t


Erlich v. Menezes	(pg 920)
	Conduct amounting to a breach of K becomes tortious only when it also violates a duty independent of the K arising 		from principles of tort law.
	
Generally a tortious breach of K may be found when:
	1. the breach is accompanied by a traditional common law tort
		Ex. Fraud or conversion
	2. the means used to breach the K are tortious, ivolving deceit or undue coercion; or
	3. one party will cause severe, unmitigable harm in the form of mental nguish, personal hardship, or substantial 		consequential damages.
	Another exception could be when emotional concerns are the essence of the K.

Rs §353: Loss due to emotional disturbance
	Exlcuded unless breach also caused bodily harm or serious emotional disterss was a likely result.

Rs §355: Punitive Damages 
	Punitive damages are generally not available for ordinary breach of K unless conduct constituting the breach is also 	a tort for which punitive damages are recoverable.

Note: Amicus Curiae is a legal Latin phrase, literally translated as "friend of the court", that refers to someone, not a 	party to a case, who volunteers to offer information on a point of law or some other aspect of the case to assist the 	court in deciding a matter before it.




Review of UCC rights
1. Buyer’s remedies:
	Seller may breach in two ways:
		1. goods fail to conform to the K (breach of express or implied warranty relating to “quality” of the goods, most 			likely)
		2. seller fails to make proper “tender” of the goods, such as late delivery, too few or too many goods, failing to 			deliver
	When buyer does not have the goods b/c of failure to deliver or buyer rightfully rejects:
		Buyer may recover any part of the price that has been paid under 2-711
		And Obtain cover damages under 2-712 or market damages under 2-713
	Alternatively, they may pursue specific performance under 2-716

	When buyer has accepted and retained goods despite nonconformity:
		Damages are determined under 2-714
	May have consequential or incidental damages under 2-715


****if you have time look this up in 911-945 notes*******



Reliance Damages
	Induced by relying on the K
	If K is a loser, then can’t recover (D must prove K = loser)
	Use these when expectation damages are too speculative
	If theory of recovery is reliance, then limited to reliance damages
Including expenditures made in preparation for performance, or in performance, less any loss that the party in breach 	can prove with reasonable certainty the injured party would have suffered had the K been performed.
They (Fuller and Perdue) say only essential reliance damages should be limited by K price.
	Essential reliance = cost of performance of the K
	Incidental reliance = costs incurred in collateral transactions related to the K
Normal doctrines – foreseeability, causation, certainty, and mitigation – should apply to reliance damages. 


Wartzman v. Hightower Productions, Ltd (pg 965)
	Law firm breaches K with businessmen to incorporate their venture; 
	Businessmen receive reliance damages.  
	Court: For breach of K, Expectation Damages normally awarded unless those damages can’t be proven with 			reasonable certainty.

Walser v. Toyota Motor Sales, USA Inc.	 (pg 975)
	Businessmen told by Toyota representative that they would be awarded a Lexus dealership.  
	Toyota found in breach of promissory estoppel; Awarded reliance damages.  
	Court: Promises binding under R’ment 90 normally get Reliance damages.

Note: Rs §90 apparently contemplates full perf in prom est cases “full range of remedies are available, including specific 	performance in appropriate circumstances”


Restitutionary Damages
	Unjust enrichment
	If the obligations under the K have been “discharged” for some reason, such as incapacity or impracticability, either 		or both of the parties may be entitled to restitutionary relief.
	Full-performance Exception:  If the non-breacher has performed he can not ask for Restitution Damages.
	“Outside the K”
	Real Property exception: As long as the seller remains ready, able, and willing to perform a K for the sale of real 		property, the breaching buyer has no right to restitution of payments made prior to default.
	Recovery should be limited to the lesser of either (a) the value of the benefits conferred or (b)the D’s increase in 		wealth.

Rs §373: Restitution when other party is in breach
	(1) subject to (2) a breach of non performance that is a total breach or on repudiation, injured party is entitled to 	restitution for any benefit that he has conferred on the other party by way of performance or reliance.
	(2) injured has no right to restitution if he has fully performed and no performance remains other than money.
Rs §374: Restitution in favor of party in breach
	(1) subject to (2), if a party justifyably refuses to perfrom on grounds that his duties have been discharged by other 	party’s breach, the party in breach is entitled to restitution for any benefit excess of the loss that he has caused by 	his own breach.
	(2) If its agreed that in event of breach the party’s duties remain, then no restitution if value of performance as 	liquidated damages is reasonable.

Note: Mass. And NY do not allow breaching party to recover

United States ex rel. Coastal Steel Erectors, Inc. v. Algernon Blair, Inc. (pg 983)
	GenK breached, subK then stopped performance; GenK then hired new sub without paying P
	Non-breaching subcontractor may choose restitution damages over expectation damages when K was a loser.

Note: even though restitution is “outside the K” some courts use the K price as evidence of market value when deciding 	amount of recovery. Ex. Where D complete 24 of 33 barrels, court awarded 24/33 of K price

UCC §2-718: provides for a right of restitution on behalf of a defaulting purchaser of goods. (only by stating “either party 	may” ….)


Lancellotti v. Thomas (pg 988)
	P bought luncheonette business and leased land.  
	Although P breached, she can still seek restitution damages

Ventura v. Titan Sports, Inc. (pg 995)
	Ventura and Titan had no agreement concerning the payment of royalties for videotape exploitation of his 			performance as a commentator. (this was an oral K)
	“if an existing K does not address the benefit for which recovery is sought, quantum meruit is available regarding 		those items about which the K is silent.”


Specific performance
	Specific performance is not a remedy to which the P is automatically entitled
		Monetary damages are the norm, specific performance is the deviation
	Courts typically do not grant services where it is personal service, or where it is hard for the court to supervise
		(See Rs §367)
	Contracts involving the interest in land or unique goods are specifically enforced b/c of the clear inadequacy of 		damages at law for breach
	Failure to agree on material terms may result in denial of specific relief.
	Rs §360 says specific performance can be awarded to both buyers and seller, but sellers are not very common.
	Equity will not aid one who comes to the court with “unclean hands.”


UCC §2-716: specific performance “may” be decreed for a buyer where goods are “unique,” or “in other proper circumstances”

Rs § 359: Effect of Adequacy of damages
	(1) Specifci performance or an injunction will not be ordered if damages would be adequate…
	(2) adequacy of damages remedy for failure to render on part of the performance due does not preclude specific 	performance or injunction as to the K as a whole
	(3) Specific performance or injunction will not be refused merely b/c there is a remedy for breeach other than 	damages, but such a remedy may be considered in exercising discretion under the rule stated in §357

Rs §360: Factors Affecting Adequacy of Damages
	(a) difficulty of proving damages with reasonable certainty
	(b) difficulty of procuring a suitable substitute performance by means of money awarded as damages, and
	(c) liklihood that an award of damages could not be collected
Rs §364: Effect of Unfairness
	Be refused if unfiat b/c:
		Possibility that K was the product of mistake or unfair practice;	Exchange calls for is grossly inadequate; Terms 		of the K are otherwise unfair; Would specific relief cause unreasonable hardship or loss to the party in breach


City Stores Co. v. Ammerman (pg 1010)
	Court awards specific performance b/c a spot in a new mall is difficult to asses in monetary terms making damages 		inadequate
		
	*MFN Clauses:
		Most Favored Nations: clause that allows parties to agree on a term in the future that is at least as favorable as 			others.
		Here parties didn’t agree on price, but agreed it would be as good as other tenants.

Rs §362: Effect of Uncertainty of Terms
	Specific performance or an injunction will not be granted unelss the terms of the K are sufficiently certain to 	provide a basis for an appropriate order.
		Cmt b: specific relief will not be denied merely b/c the parties have lefts ome matters out of their agreement, 		or left some issues to be agreed on in the future, particularly when the parties have agreed on all material 		terms and other equitable factors are present.

Reier Broadcasting Co, Inc. v. Kramer (pg 1022)
	MSU coach whose K included exclusivity clause; P seeking injunction of the exclusivity clause
	Court ruled that issuance of an injunction would result in the indirect specific enforcement of the employment 			agreement.
	*(Wagner Case in notes rules other way and enforces injunction)

Rs §367: Ks for personal service or supervision
	(1) K for specific performance will not be specifically enforced
	(2) exclusivity for employer will not be enforced by injunction where result is to compel performance the enforced 	continuance of which is undesireable or will leave employee without other reasonable means of making a living



Agreed Remedies
	Absent fraud, mistake, or duress agreements are final:
		Agree on remedy for breach
		Agree on damages and litigate whether breach was unexcused
	Liquidated damages clause = a fixed amount agreed to at the time the K was made for a particular type of breach
		Typically will not be enforced unless they meet certain traditional tests
		Note late charges are liquidated damages
	Court distinguish between a term aimed at compensation (therefore enforceable) and one aimed at penalizing 		(therefore unenforceable)

Test for enforcement of liquidated damages clause
	3 pronged test:
		1. damages to be anticipated from the breach must be uncertain in amount or difficult to prove
		2. parties must have intended the clause to liquidate damages rather than operate as a penalty
		3. amount set in the agreement must be a reasonable forecast of just compensation for the harm flowing from 			the breach

	To determine penalty/damages:
		1. Did the parties intend to provide for damages or for a penalty?
		2. Is the injury caused by the breach one that is difficult or incapable of accurate estimation at the time of K? 			and
		3. Are the stipulated damages a reasonable forecast of the harm caused by the breach?
	“look at harm anticipated at the time of the K formation and the actual harm at the time of breach”

Rs §356: Liquidated Damages and Penalties
	(1) amount must be reasonable in light of anticipated or actual loss AND difficulties of proof of loss. Unreasonably 	large amounts are penalties and unenforceable b/c of public policy
	(2) hmmm…..

Westhaven Associates, Ltd. v. C.C. of Madison, Inc (pg 1032)
	Courts normally use Liquidated Damages unless those damages are a penalty.  
	Amount fixed must be reasonably relative to the anticipated or actual loss for breach.

If no injury, should a liquidated damages clause be enforced?
	Traditional: might be irrelevant
	Modern: it will make the clause invalid as a penalty.
	Rs §356: where it is clear that no loss at all has occurred, it should be unenforceable b/c of the absence of “difficulty 		of proof”

Amount too small?
	Cmt a to Rs §356 suggests that an “unreasonably small amount” might be unenforceable as “unconscionable”
	UCC §2-718(1) and comment 1: same effect

