I.      An Introduction to the Study of Contract Law (Class #1, 8/20/07, pp. 1-15)

· Contract – an agreement between two or more persons – not merely a shared belief, but a common understanding as to something that is to be done in the future by one or both of them.

· Contract has legal effects – creates obligations for which some sort of legal enforcement will be available if performance is not forthcoming as promised.

· Study of contract law ( the way agreements are made and enforced in our legal system.

· Sources of contract law: Judicial opinions (stare decisis, precedents, policy), statutory law (UCC – Uniform Commercial Code – governs sale of goods including consumer transactions but not real estate and a few exceptions), Restatements, Legal Commentary (Williston and Corbin, Perillo, currently Farnsworth), International Commercial Law (General Agreements on Tariffs and Trade or GATT, United Nations Convention on the International Sale of Goods or CISG [although does not apply to consumer transactions], and a private organization the International Institute for the Unification of Private Law or UNIDROIT).

· In most contractual relationships both parties should feel better off.  Contracts are volitional.  Most transactions are not instant but are set to happen in the future.  Future estimate of how resources should be allocated.  

· Contract law is to compel parties.  The nanosecond, when the contract is made – it is the magical moment - we will try to determine when that occurs.

· Specific performance v money damages – most often prefer money damages

· Classical – Williston – objective – contract law was a set of abstract rules that courts could use by deduction to decide individual cases - viewed as a set of universal rules distilled from decided cases - black letter of the law – courts not allowed to use moral or political values. Formalism.

· Modern – Corbin – believed contract law was to discover what the courts were actually doing and weave those into what he called the “working” law – doctrines such as good faith and unconscionability - to look at intention of parties – more subjective approach

II.    The Basis of Contractual Obligation: Mutual Assent and Consideration

(Class #2, 8/22/07, pp. 21-44)

A. Mutual Assent

· Rstmt (2nd) §17 states the formation of a contract requires “a bargain in which there is a manifestation of mutual assent to the exchange and a consideration”.

· This concept of bargaining in which the parties manifest mutual assent traditionally was a give and take process of negotiations designed to either ultimately reach a deal (manifestation of mutual assent) or break off negotiations.

· Contracts can be formed even when they parties do not engage in a bargaining process.

· Some noncommercial transactions involving family members, friends and charities may (but not always) result in contracts even though there was no formal negotiation.

· When parties are in a bargaining relationship, one party can incur legal obligations to another even though they have not entered into a contract – such as the doctrines of restitution and promissory estoppel ( these involve liability between parties even though no contract has been formed or even contemplated – these are additional bases of obligation.

· Even if a contract has been formed, a party may be relieved of that obligation if the other party has engaged in some form of bargaining misconduct (duress, fraud, or undue influence) or if circumstances that existed at the time of the contract have changed sufficiently to justify nonperformance.

1. Intention to Be Bound – The Objective Theory of Contract

a. Ray v. Eurice Bros. (1952)  – Ray had a contract drawn up to build a home and attached specifications – contract signed by both parties – Eurice Bros. later claimed that they didn’t realize the specific terms and they couldn’t build for the price agreed upon.  Trial court found for the Eurice Brothers – but appeal found for the plaintiff.  The court took an objective view and read the black letter of the law and that a reasonable person would have read the contract and known it was bound by the terms.

One central feature of classical contract law was that it ignored any imbalances in bargaining power.  

Presence of a Promise – a manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promisee in understanding that a commitment has been made.  

Mere expressions of present intention (as opposed to manifestation of actual intention) do not constitute promises. 

Is the promise serious? Sometimes the maker of a promise will claim it is a joke, or not serious, and that the other party either knew that or should have.

2. Offer and Acceptance in Bilateral Contracts

· Contracts typically involve an element of some course of action to be undertaken in the future.  Most contracts of commercial importance involve commitments on both sides – an exchange of promises.

· These are traditionally known as bilateral contracts – an exchange of reciprocal commitments and are seen by classical theorists as typically being the product of a negotiating process known as offer and acceptance.

· Usually involves a period of negotiation and then one party makes an offer (offeror).  

· An offer is a direct complete proposal that a contract be entered into, providing for an exchange of defined performances.

· The offer has the effect of creating the “power of acceptance” in the offeree

· If the offeree manifests acceptance of the offer in a legally effective way, then at that moment (the nanosecond), a contract comes into being. 

· If the initial offer is not acceptable, the offeree can respond with a counter-offer of her own to the offeror (which gives rise to a contract different from the original proposal).

· There may be no contract if the offer is rejected, or an acceptance is delayed too long (beyond an implied or explicit time limit), or by the offeror’s revocation of the offer. 

Applying the rules of classical contract law to disputes between persons who have engaged in the process of attempting to reach mutual agreement to a bargained for exchange.  

a.  Lonergan v. Scolnick (1954) – an action for specific performance – there can be no contract unless the minds of the parties have met and agreed upon some specific thing. This is usually evidenced by making an offer that is accepted by the other party.  
Issue: Was an offer made? No. The advertisement in the paper for a parcel of land was a mere request for an offer – an invitation for offers.

Time of acceptance – the mailbox rule – both an offer and a revocation (by the offeror) must be communicated to be effective.  Generally, an acceptance will treated as effective as soon as dispatched.  A revocation will be effective as soon as it is received.

However, the offeror is the master of the offer, so offeror can stipulate the time or method required for an effective acceptance.  

The CISG generally adopts the mailbox rule – providing that an otherwise revocable offer cannot be revoked once an acceptance has been dispatched.  

This has been modified by placing the risk of nonarrival of the acceptance on the offeree – to be effective in concluding the bargain – the acceptance must reach the offeror in a timely fashion.

b.  Izadi v. Machado Ford (1989) – ads that are misleading – bait and switch are an exception to the traditional rule that ads are not offers, but merely invitations for offers.  
The test of the true interpretation of an offer or acceptance is not what the party making it thought it meant or intended to mean, but what a reasonable person in the position of the parties would have thought it meant (Williston).

If an offer were conveyed by an objective reading of the ad, it does not matter that the car dealer may subjectively have not intended for its language to constitute a binding offer.

Court used a line of persuasive authority that a binding offer may be implied from the very fact that deliberately misleading advertising intentionally leads the reader to the conclusion that one exists.

(Class #3, 8/22/07, pp. 44-70)

c. Normile v. Miller (1985) - you snooze you lose

In consolidated cases, separate plaintiffs sued property owner for specific    performance of identical written contracts to sell same parcel of real estate. 
The Superior Court entered summary judgment in favor of one of the plaintiffs, and the other plaintiff appealed.  The Court of Appeals affirmed, and plaintiff against whom the court decided petitioned for discretionary review. 

Review was granted and court held that: 
(1) vendor's qualified acceptance of purchasers' offer was in reality a rejection of the original offer because it was coupled with certain modifications or changes not contained in the original offer; 
(2) thus, vendor's conditional acceptance amounted to a counteroffer; 
(3) time limit within which offer must be accepted, contained in purchasers' original offer, did not become a term of vendor's subsequent counteroffer; 
(4) purchasers rejected vendor's counteroffer, despite their mistaken belief that they had an option to purchase; and 
(5) by entering into contract with another purchaser, vendor manifested her intention to revoke her previous counteroffer to purchasers, and purchasers had no power to revive offer by any subsequent attempts to accept.  Modified and affirmed.

Offer to purchase land remains only an offer until the vendor accepts it on terms contained in the original offer by the prospective purchaser, and if vendor accepts terms in purchaser's offer, he denotes this by signing offer to purchase at the bottom, thus forming a valid, binding, and irrevocable purchase contract between vendor and purchaser.

Where a seller changed purchaser's original offer for land in several material respects, most notably in terms regarding payment of the purchase price, the qualified acceptance was in reality a rejection of purchasers' original offer, and additionally, amounted to a counteroffer.

 
If a vendor purports to accept purchaser's offer, but changes or modifies terms of the offer, he makes what is generally referred to as a qualified or conditional acceptance, which is actually a counteroffer and a rejection of the purchaser's offer. 

Purchasers who received vendor's counteroffer for sale of land rejected it, where they did not manifest any intent to agree to or accept terms contained in the counteroffer, despite purchasers mistaken belief they had an “option” on the property and that it was off the market for duration of time limitation contained in purchasers' original offer. A necessary ingredient to the creation of an option contract - a promise to hold an offer open for a specified period of time was not present – there was no independent consideration.

Accordingly, the court held that the defendant’s counter-offer was not transformed into an irrevocable offer for the time-limit contained in the original offer because the defendant’s conditional acceptance did not include the time for acceptance provision as part of its terms and because the defendant did not make any promise to hold her counter-offer open for any stated period of time.

Classical Principles of Offer and Acceptance

· The power of acceptance created by an offer will be terminated by the offeree’s rejection (or revocation by the offeror)

· An acceptance must be unequivocal and unqualified in order for a contract to be formed

· A qualified acceptance is a counter-offer and will have the same effect as a rejection as far as the original power of acceptance is concerned

Policy Analysis of Classical Rules

· The rule of termination-by-counter-offer Rstmt (2nd) §39(2) is not inflexible – and states that effect should be given to the expressed intention of either offeror or offeree to the contrary.

· Is probably not what most bargainers believe is happening – most believe they are negotiating and maybe even have an option to purchase

Option Contracts

· Plaintiff Normile thought that when he received the defendant’s counter-offer with the changes they didn’t like, he had a first option on the property

· The court found that the defendant Miller had made no promise to keep the offer open, so there was no option

· Even if there had been an expressed promise on the defendant’s part to keep the offer open for a stated period, it was still not an enforceable option contract because Normile had not provided “consideration” 

· Under the modern theory of consideration, a promise is generally enforceable only if the promissee has given either a promise or a performance in exchange for the promise that the promisee seeks to enforce

· Normille did not give Miller anything to hold the offer open

Possibility of Multiple Acceptances

· Because the parties failed to assent to the same things in the same sense, there was no “meeting of the minds” and hence there was no contract

           3.  Offer and Acceptance in Unilateral Contract

· A bilateral contract is formed when the parties exchange promises of performance to take place in the future:  each party is both a promisor and a promisee - the offeree’s communicated acceptance also constitutes in effect a promise to perform.

· However, if the offeror should offer to exchange his promise of a future performance only in return from the offeree’s actual rendering of a performance – rather than the mere promise of a future performance – then the transaction is a unilateral contract.

· R2K §45 Unilateral contract – only the offeror makes a promise and only the offeree’s rendering of the performance (traditional theory meant completed performance) constitutes acceptance – and that is the moment the contract is formed.

· There is maximum protection to the offeror who is not bound unless and until he has received the performance sought.

· Classical theory denied the offeree any protection or remedy if they had started to perform, but not completed the performance, and the offeror decided to revoke the offer.  Offeree could have a considerable investment at this time.

a.  Petterson v. Pattberg (NY 1928)

· John Petterson, of whose last will and testament the plaintiff is the executrix, was the owner of a parcel of real estate in Brooklyn.

· The defendant was the owner of a bond executed by Petterson, which was secured by a third mortgage upon the parcel. 

· On April 4th, 1924, there remained unpaid upon the principal the sum of $5,450. This amount was payable in installments of $250 on April 25th, 1924, and upon a like monthly date every three months thereafter 

· Thus the bond and mortgage had more than five years to run before the entire sum became due. 

· April 4, 1924, the defendant wrote Petterson as follows: "I hereby agree to accept cash for the mortgage which I hold against premises 5301 6th Ave., Brooklyn, N. Y.   It is understood and agreed as a consideration I will allow you $780 providing said mortgage is paid on or before May 31, 1924, and the regular quarterly payment due April 25, 1924, is paid when due." 

· On April 25, 1924, Petterson paid the defendant the installment of principal due on that date. 

· Subsequently, on a day in the latter part of May, 1924, Petterson presented himself at the defendant's home, and knocked at the door.

· Petterson went to Pattberg’s house and hollered through the closed door that he had come to pay off the mortgage.  

· Petterson was told by Pattberg that the mortgage had been sold.  Then he opened the door and Petterson tried to give the payment of the cash. 

· Defendant had the right to withdraw his offer at any time before payment was made and his statement that he had sold the mortgage was a definite notice to testator that he could not perform his offered promise and that a tender would be ineffective.   Pattberg refused to take the money.

· It clearly appears that the defendant's offer was withdrawn before it became a binding promise (before he accepted the payment) and that no contract was ever made. 

· Before Petterson had come to pay the mortgage, he had made a contract to sell the property free and clear of the 3rd mortgage to Pattberg.  And before Petterson arrived there, Pattberg had sold the mortgage. So Petterson had to pay the guy who bought the mortgage for the full amount of the bond and the mortgage.  He thought there was a breach of contract and he had lost the discounted price of $780 plus interest.

Clearly an offering party has the right to name the precise act of performance of which would convert his offer into a binding promise. Whatever the act may be until it is performed the offer must be revocable. In this particular instance the offer of the defendant was withdrawn before it became a binding promise, and, therefore, that no contract was ever made for the breach of which the plaintiff may claim damages.


Perhaps too harsh and that in cases of doubt, the courts should conclude the offeror intended to allow the offeree to accept by either making a return promise or rendering the performance requested. 

This would not apply if it was clear the offeror only wanted the specific performance

This would not apply if the offeree began the performance without an accompanying promise – so presumably in that situation the offeror would be free to revoke at any time prior to completion of the performance.

Rstmt §45 – once started the offeror is bound under a unilateral contract and cannot revoke his offer so long as offeree completes it within the terms of the offer.

This is considered an “option contract” although it is not truly an option contract…mostly because an option contract involves holding an offer open for a specified time period and this is for a reasonable time or in accordance with the terms of the offer.

Does not impose substantial performance – just that it begins and within the terms.

a. Cook v. Coldwell Banker

Issue: Was there breach of a bonus agreement that was a unilateral contract after the plaintiff had substantial performance and been partially paid?

Real estate broker promised agents a bonus system to induce them to stay and to increase there sales. The bonus program was announced orally and included a $500 bonus payable as soon as an agent earned $15k in commissions.  The next levels were to be paid at the end of the year.  Cook achieved the first bonus (but payment was not immediate).  In September the boss announced he would be paid in March of the following year.  Cook stayed till the end of the year but then went to another broker’s office.  She had achieved all the levels by the time the September announcement was made.  Because she was no longer working with the broker, he did not want to pay her the bonus and she sued for the bonus she had earned.

Jury awarded her the money.  Broker filed appeal.  Judgment affirmed.

A unilateral contract is a contract in which the wishes of one of the parties is made known – they make an offer and promise.  But there is no promise made (consideration) to the offeror.  

A unilateral contract lacks consideration for want of mutuality.  Once the promisee performs, consideration is supplied and the contract is enforceable.  It had always been revocable until the performance was complete, but that was unfair so under Rstmt (2nd) §45 it became enforceable once the performance had begun.

In this case, the bonus offer induced her to stay – she was an at-will employee and she could leave at any time – still she had performed and was owed.

Rstmt §45 imposes only that the performance has begun, not “substantial”, and within the terms.

Remedies for breach of contract

Other stuff

Irrevocable offers:

Standard option contract

Firm Offers – UCC §2-205

Partial performance §45

Detrimental reliance  §90

3. Other Methods of reaching Mutual Assent

UCC Article 2- deals w/ transactions in “goods” both commercial and consumer §2-102 (consumer-merchant, consumer-consumer, merchant-merchant)

Goods are defined as any tangible, moveable property, such as a car or computer. 

a. Harlow v. Advance Steele (1976) – alleged breach to buy steel – this was the battle of the forms and UCC §2-204 – even if one or more terms are left open, a contract for sale does not fail for indefiniteness – transaction of goods not services.
Article 2 governed the transaction for the sale of steel.

Under common law, a contract requires a bargain in which there is a manifestation of mutual assent (at least in commercial contracts). Under the UCC §2-204(1) a contract was formed by “several telephone conversations” – under the UCC the sale of goods in excess of $500 (now $5000) must comply with the written requirements of the UCC Statute of Frauds §2-201.

The UCC does necessarily require a formal signed contract in order to satisfy the statute of frauds.

§2-207 Battle of the forms – 

The parties exchanged conflicting documents but neither party agreed to or signed the other parties documents.  The court did not try to resolve issues regarding conflicts in the documents because it found the parties had agreed by their conduct to form a contract.

b. Introduction to the CISG – is the international equivalent to Article 2 of the UCC – involves foreign countries, commercial and not consumer sales, and if CISG would be applicable, the parties can agree to not use it or to use some other law to govern the transaction.

B. Consideration (Class #4, 8/27/07, pp. 71 – 93)

1. Defining Consideration

A promise is supported by consideration if 2 requirements are met: 1) the promisee gave up something of value or circumscribed her liberty in some way (legal detriment) and 2) the promisor made his promise as part of a bargain, that is, he made his promise in exchange for the promisee giving up something of value. 

a. Hamer v. Sidway – Benefit/Detriment Classical Case
      At a party an uncle promised a nephew $5000 when he became 21 if he would refrain from drinking – swearing, etc.  Found that the there was consideration because the nephew gave up something that he was legally entitled to do – a forebearance.  His uncle made a promise and he performed.  This was a unilateral contract and he completed performance (later we will learn he may have been able to enforce this under promissory estoppel?).

b. History of Consideration Doctrine

c. Pennsy Supply v. American Ash Bargain for exchange – more subjective than benefit/detriment
Pennsy was supplied aggrite for free to use in a paving project.  The aggrite was a waste biproduct and Pennsy using it relieved American ash of disposal costs.  The product failed and Pennsy requested American ash arrange removal and disposal – AA refused so when Pennsy had to dispose, they turned to AA to recover costs.  Trial court said there was no enforceable contract between the two because there was no consideration – but that Pennsy had recd a conditional gift and that there was no avoidance of the disposal costs in the bargain.

Consideration consists of a benefit to the promisor or a detriment to the promisee and must actually be bargained for as the exchange for the promise.  

The promise must induce the detriment and the detriment must induce the promise….did they seek the detriment in exchange for the promise?

American Ash’s promise to supply Aggrite free induced Pennsy to assume the detriment (of collecting and taking title to the material), which is what induced AA to make the promise to provide the Aggrite for free.

There was no discussion of avoidance of disposal costs – Pennsy didn’t even know it was a hazmat.  Pennsy didn’t bargain for disposal costs of the defective material. 

2. Applying the Consideration Doctrine

a. Dougherty v. Salt the death of formalism
Gift – could have given the money outright – put it in a trust or put it in a will.  No consideration – altruistic pleasure not sufficient

b. The Lawyer’s Role in Counseling for Legal Effect

c. Batsakis v. Demotsis (1949) (Tues 8/28/07 pp. 93 – 107)
Mere inadequacy of consideration will not void a contract.  

Court does not “weigh” the consideration – does not have to be fair or even exchange.

Rstmt § 79 – Adequacy of Consideration; Mutuality of Obligation

If the requirement of consideration is met, there is no additional requirement of a gain to the promisor or a loss  to the promisee; equivalence in the values exchanged; or mutuality of obligation.

d. Plowman v. Indian Refining – pension plan

Case where employees were on the payroll but only to get pensions and the company was sold – the pensions were not authorized by a proper agent – and the only thing the past employees had to do was show up weekly for their checks – this was a condition imposed on them to obtain a gratuitous pension and not consideration.  Court found that there were detriments to the defendants and not benefits – this was not consideration.   

Rstmt §86 – promise for benefit received - can make a promise enforceable to prevent past injustice – but not this case

Rstmt §81 – consideration as motive or inducing cause

Gratuitous arrangement without consideration voids a contract – past consideration is nonbinding – there was no proper agency relationship between the company rep and the retirees.

Does the alleged party have the authority to make the agreements?  No.

e. Power of Agents to Bind Their Principals

Agent must have actual authority designated, implied and necessary or incidental to achieve the prinicipals objectives.

C. Issues in applying the Concept of Mutual Assent (Class # 5   Wednesday 8/29)

1. Limiting the Offeror’s  Power to Revoke: The Effect of Pre-acceptance Reliance

a. Baird v. Gimbel Bros. (US 1933) sub protected, general not classical
Linoleum case – where the sub aggressively sought the job and made a big mistake when they measured the area underestimating the amount required by about 1/2.  Told everyone about the mistake as soon as possible but general had already submitted its overall bid. The general used this low bid in his bid for the project and claimed that they relied on the subcontractors bid.  Judge held promissory estoppel did not apply because there was no binding promise – that the general did not guarantee the job to the sub – and the generals rarely acted in reliance that way – they would submit bids and then go back out and shop for the lowest price again – there was no consideration.  This was not an option contract.  There was a mistake in bid by the subcontractor.

If an offer is withdrawn before accepted, the acceptance is too late

b. Drennan v. Star Paving - to protect the general contractor – reliance interest (1958) Detrimental reliance - 
In Drennan, used Rstmt §90 about reliance – makes a promise binding – promissory estoppel is a substitute for consideration – reasonable reliance is the consideration needed to make the offer binding.

Star Paving made a mistake and refused to do work at price given.

Pltf claimed he relied to his detriment and in this case the contractor actually used the bid and the subs name in the bid.  When he went to tell the guy, the Star paving dude said there was a mistake and they couldn’t do it for that amount.  The judge entered a judgment for the difference between the D’s bid and what it cost to have someone else do it plus costs.

DID PLAINTIFF’S RELIANCE MAKE THE DEFENDANT’S BID IRREVOCABLE?  Yes - §90 – relied on the bid 

After this case, drafters wrote RST 87(2) – option contract to avoid injustice – to avoid inequitable conduct which may occur if generals rely on promissory estoppel ( is found when a GC is bid shopping or bid chopping

Promissory Estoppel – not limited to reliance

c. Contract Law and Business Practice

2. Irrevocability by Statute:  The “Firm Offer” (8/29)

RST §87(1) – Standard option contract

RST §87(2) – detrimental reliance in bilateral contract

RST §45 – partial performance under a unilateral contract

UCC §2-205 – firm offer – has to have 3 things – a merchant, signed writing and explicit assurance the offer will be held open – DOES NOT REQUIRE CONSIDERATION – no longer than 3 months

3. Qualified Acceptance:  The Battle of the Forms

4. Postponed Bargaining: The agreement to agree

5. Electronic Contracting (Class # 7, Tuesday 9/4/07 pp 193 - 204)
The assumptions upon which classical bargaining was based had begun breaking down.

Most contracts involve parties with different bargaining power and are standard forms – there is little or no negotiation; they are often electronically formed.

Shrinkwrap – consumer receives product wrapped in plastic ( terms are enclosed ( use of product constitutes acceptance of terms or the failure to return the product within a specific period of time also constitutes agreement to the terms.   Also called “rolling contracts”, “layered contracts” or “money now, terms later” contracts.

Clickwrap – before completing an online purchase the consumer must scroll through the seller’s terms of sale and click an “I agree” button in order to complete the transaction.

Browsewrap – by using the website, the viewer/user agrees to the provider’s terms of use – the example was Dell’s website – there is no “I agree” button

a. Brower v. Gateway New York Supreme Court (1998)

Issue:  

Was the court correct allowing the defendant’s motion to dismiss, which was granted on the grounds there was a valid agreement to arbitrate between the parties?

Background:  

· Computer purchased through direct-sales system (mail or telephone).  It was Gateway’s standard practice to ship “Standard Terms and Conditions Agreement” along with the computer itself.  The Agreement begins NOTE TO CUSTOMER – and explains that by keeping the computer beyond 30 days, you agree to the terms.

· The terms included a paragraph about dispute resolution through arbitration ( which has to be conducted according to the Rules of Conciliation and Arbitration of the International chamber of Commerce( arbitration would be held in Chicago.

· Original suit filed because of customer service techs/reps unavailability and that Gateway was aware of this but kept advertising 24/7 tech support.

· Gateway moved to dismiss because there was an arbitration agreement.

· Plaintiff argued that the arbitration agreement was invalid (material alteration) under §2-207 and (unconscionable) under §2-302 and an unenforceable contract of adhesion.  That the provision for the arbitration was obscure – like who was the international chamber of commerce?  That when they did try to investigate the ICC they found the headquarters were in France so the rules were difficult to attain ( and in fact, the ICC was not registered with the secretary of state and the only way to contact the ICC was through the US Council for international business ( claims of under $50,000 still required an advance fee of $4000, and $2000 was nonrefundable ( the computer did not cost this much ( plus there would be travel expenses and all correspondence would be through the office in France ( seemed to be overly burdensome on the average consumer.

Result:  Appeals court agreed with the court’s reasoning in all aspects except for the unconscionability of using the ICC as the arbitration body.

1st – court properly rejected the argument that shipping the terms in the box, for the consumer to read was not a “material alteration” of the preexisting oral agreement under UCC §2-207.  The court held that it was not a material addition, but a single part of the sole contract.  The court explained that the contract was formed and acceptance was manifested NOT when the order was placed but when the consumer chose to retain the merchandise beyond the 30-day time frame….accordingly, the contract was outside the scope of §2-207 – that is, there were no additional terms imposed or material alterations.  

There was a precedent over this very arbitration clause in Hill v. Gateway and the judge there said the “terms inside the box stand or fall together” – it is wholly enforceable, not partially.  The court held the contract was not formed with the placement of an order or with the delivery of the goods, but an enforceable contract was formed only with the consumer’s decision to retain the merchandise beyond the 30-day period specified in the agreement.  Thus, the agreement as a whole was enforceable.

They also looked at the 7th Circuit decision in ProCD v. Zeidenberg, which was a software purchase and the terms were enclosed in the packaging – the UCC was said to be irrelevant for the software (originally was to be used for “battle of the forms and now is for any contract for goods to determine the terms).  Transactions involving cash now, terms later are common.  Court acknowledged that Hill and ProCD were not controlling (but they are in the circuit where the arbitration was designated)

2nd Unenforceable as a contract of adhesion ( no equal bargaining power but the consumer is free to return the product within the prescribed time so is not in a “take it or leave it” position – there are other products and outlets for buying computers the consumer can utilize.  In fact until the 30 days is up, the consumer has an unqualified right to return ( for no reason at all.

Returning the computer involves affirmative action and maybe some expense, but it’s a trade off because computers generally cheaper and more convenient purchased through this route.

3rd Unenforceable pursuant to UCC §2-302 on the grounds that the arbitration clause is unconscionable being unduly burdensome and costly for the consumer.  In New York, must show – both procedurally and substantively unconscionable when made.  Procedural element was fine – not hidden or secretive – consumer could reject – the problem lies with the substantive part.  Whether the terms are unfavorable to one party?  The location of Chicago does not alone cause this BUT the excessive cost factor of arbitrating before the ICC is unreasonable and the cost factor is meant to deter arbitration.  Because of this the consumer has no redress – barred from the courts by the arbitration agreement and barred from arbitration due to cost – consumer has no forum at all.

Notes and questions

1.  When a person orders software or hardware, it is not an offer.  The offer is extended by the vendor when the item is shipped and includes the terms of sale agreement – the vendor is “master of the offer”.  If the purchaser does not return within the prescribed time, she is bound by the terms because she has accepted the offer and the contract is formed.

There is an alternative view – the natural assumption that the purchaser is offering to buy the product and the vendor accepts the offer by charging the credit card and shipping the goods. See §2-206 – an offer may be accepted by prompt shipment of goods.

2.  Kloeck v. Gateway ( held it was the purchaser rather than the vendor that made the offer.  Under this reasoning the shrinkwrap terms were proposed additions to the terms and were governed by §2-207(2) – the merchants terms would not become part of the agreement unless agreed to by the consumer ( it was a material alteration and the consumer would have to agree.  This is the contract is formed when it is ordered approach.

III.    Liability in the Absence of Bargained-for Exchange:  Promissory Estoppel & Restitution (Class #8, 9/25/07, pp. 215-222)

A. Protection of Promisee Reliance:  The Doctrine of Promissory Estoppel

Rstmt § 90 – Promise Reasonably Inducing Definite and Substantial Action

A promise which the promisor should reasonably expect to induce action or forebearance of a definite and substantial character on the part of the promisee and which does induce such action or forebearance is binding if injustice can be avoided only by enforcement of the promise.

The essence – the maker of a promise may be bound by that promise even if not supported by consideration if the promisee relies upon the promise, to his detriment, and the promisor should have foreseen this reliance.  Reliance and foreseeability.

Being used by an increasing number of courts – drafters looked at R2 §90 as an exception to consideration and perhaps mutual assent.  Broadened by courts.

We have already seen the application of promissory estoppel to prevent revocation of an offer when the offeree has detrimentally relied on the offer (Drennan)

Earliest legal role for “un-bargained for reliance” ( as a substitute for consideration

1. Promises within the Family - 

a. Kirksey v. Kirksey (Alabama 1845) Historical case – Classical approach – gratuitous promise is unenforceable
RULE: A gratuitous promise is unenforceable and reliance is insufficient to supply a basis for enforcement.  

ISSUE: Is there a contract formed when a family member has suffered a detriment based on a promise from another family member, or is it merely a gift?

FACTS:  Brother-in-law promised his brother’s widow and her family a place to live.  She had a home she would likely try to secure except for the offer from her brother-in-law – she gave up her home and moved – everything was ok for a couple of years then the brother-in-law told her she had to move into a different – less comfortable house – then eventually ousted her altogether.

FINDINGS: The promise on the part of the defendant was a mere gratuity and so there is no cause of action.  The widow was awarded $200.

DISSENT: Judge Ormand thought the loss and inconvenience the widow suffered from packing up and leaving her home was sufficient consideration to support the promise ( the promise

NOTES AND QUESTIONS:

1. The plaintiff did suffer a detriment when she gave up her home and possibly an opportunity to own it.  The brother-in-law may have had a benefit from having his land cultivated or the widow’s children help work the farm.  

The court did not find this promise was supported by consideration ( typical for agreements in a family, which have different dynamics.

Compared to the “Tramp hypothetical” in Pennsy, which was used to distinguish a conditional gift versus a contract ( the trip was not enough to support consideration, it was a condition of receiving the gift ( uprooting a household and moving away from land you might one day own is more than just a condition to receive a gift ( it is detrimental reliance.

Today, this would have been enforceable under promissory estoppel – because she got rid of her place – the dissent said her loss and inconvenience was sufficient.

b. Greiner v. Greiner  (Kansas 1930) – reliance on a family member’s promise ( moral obligation is meaningless but ( promissory estoppel in complex family setting emerges as a means to enforce a promise
Maggie Greiner (mom) against Frank Greiner (her son) 

RULE: In complex gamily settings, sometimes promissory estoppel emerges as a means to enforce a promise
ISSUE: Is reliance on a family member’s promise a basis for enforcement of a promise?

FACTS:  Maggie Greiner commenced an action of “forcible detention” against Frank.  Frank said his mom had given him an 80-acre tract of land and she should give him the deed.  Court agreed and plaintiff appealed.

Dad died and left estate to his wife and some children – others were disinherited (Frank, Nicholas, Henry, Kate).  Henry died and left his estate to their mom.   She decided to place the other 2 disinherited sons on equal footing by giving them about 90-acres of land each.  Then for some reason, she paid Nicholas $2000 instead per a written contract.  Frank had moved to another town and had homesteaded a quarter-section of land for the past 16-17 years.

Originally, about 5 years after Henry died, the mom had Nicholas write to Frank about making a “settlement” – she wanted to just pay them but Frank wanted a home and a little land, not money.  She told him ok – and that she had a little house and land available.

A cashier at the bank prepared the contract between the mom and Nicholas ( substance was she brought Frank back and had plenty of land and she was gonna give him some – between 92 and 97 acres.

Another son, Louis, had heard several times that his mother was going to give Frank the land he was living on.  The mom had the available house moved to the 80-acre tract for Frank to live in and planned to make it his in her will and set a date to have the will drawn up.

Another favored son, Gustie, came home and told the mom if she made the will like that, the other kids would put her off her place – so she decided to just let Frank have it the way it was without a will.

Mom’s attorney argued that there were lots of future contentions but no contract.  However there was a promise and an action on Frank’s part - Frank relied on his mother’s promise.  At that point unenforceable because it was indefinite - the particular land and a specific time were not stated.  But then a specific piece of land was segregated out for Frank.

Plaintiff said there was no consideration

Court found Rstmt §90 applied – Frank gave up his homestead, moved, and established his family there – he made improvements and there were other expenditures, all relying on his mother’s promise.

Court ordered the mom to execute a deed.

2. Charitable subscriptions – (wed. 9/5 continued pp. 228-244)

· Evidence of an enforceable charitable pledge – an oral or written promise to do certain acts or to give real or personal property to a charity or for a charitable purpose ( promise must be supported by consideration or reliance

· if bargain theory of consideration has as a principal function to distinguish exchanges from gifts, then charitable contributions will generally fall towards unenforcement.

a. King v. Boston University

ISSUE: Were the papers left at BU a charitable pledge made by Dr. King? Was there consideration or reliance? (Both) Is donative intent established?

Does the letter dated 7/16/64 set forth a promise to transfer ownership of the papers?

Did BU take action in reliance on that promise or was it supported by consideration?

FINDINGS: 

After MLK’s death, Mrs. King wanted letters and documents left in the care of BU returned to her – said they were basically on loan and had been housed there because it was safer at the time than the undergrad institute where he really wanted them.  However, BU took extraordinary care of the papers.

Dr. King’s letter ( he legally retained ownership but intended to make a portion of the papers outright gifts each year until all had been given ( unless he died and then all materials on deposit there would become the absolute property of BU.

Donative intent is important as is the Bailor – bailee relationship ( Dr. King – BU

Bailment ( delivery of personal property for some particular purpose or on mere deposit – upon a contract – expressed or implied, that after the purpose has been fulfilled shall be redelivered to the person who delivered it, or otherwise dealt with according to his directions, or he reclaims it.

By accepting delivery, BU assumed the duty of care as bailee ( scrupulous care ( in fact, BU indexed all the papers and provided special care beyond what would be expected.

The bailment of Dr. King’s papers provided sufficient evidence of donative intent – so the question became, was there consideration or reliance on that promise.  

Jury decided that Dr. King made a promise in a letter and that the letter was not a contract.  It was however enforceable as a charitable pledge.  There was both consideration (the care surrounding the papers) and reliance (because?).  University wins based on the care it gave to and the reliance and Dr. Kings letter.

Rstmt §90(2) – does not apply to oral promises – only those that are written promise to a charity (charitable subscriptions are written promises to charities)- 

3. Promises in Commercial Context

a. Katz v. Danny Dare- promissory estoppel in the commercial context (Plowman ( pension case like Katz)
Katz got hurt and was making mistakes and they bargained with him for a long time until they got him to retire by offering him a pension. He retired and relied on the promise to pay the pension or he would not have (although they could have fired him).    

Detrimental reliance on the promise, injustice can be avoided only by enforcement.

Could have been solved on traditional grounds – bargain, acceptance consideration

B. Liability for benefits received – the principle of restitution  (Mon. 9/10 pp 253 – 266)

Liability is based on unjust enrichment – why the law might choose to enforce an apparently seriously intended promise – one party receives a benefit from another but has made no promise to pay for it.  (like the guy who plays violin under your window – you enjoy it but did not ask for it – do you owe?)

1. Restitution in the Absence of a Promise

a. Credit Bureau v. Pelo (Supreme Ct Iowa 2000) Quasi contract or implied in law contract
Small claims court decision against the defendant – I think this case sucks because he would not have owed anything if he had been taken to a state hospital as is covered in statute

Issue:  Did the district court err by entering a judgment against Pelo for payment of a hospital bill in which he was involuntarily hospitalized?

Facts:

· Pelo had argument with his wife 1/8/95 @ 3am; he went to a motel and called her and threatened “self harm” & purchased a shotgun.  Wife called police – reasonably – he was taken by police to municipal hospital for custody for 48 hours in the psychiatric unit

· He was given a form regarding his admittance and insurance– he refused to sign – at 5am he was forced to sign by nurse (or lose all his belongings ( this looks like duress to me) – this made him liable for all costs not covered by insurance

· Wife then filed app for involuntary hospitalization – there was an evidentiary hearing 1/13 with a judicial hospital referee – found he did have hx of bipolar disorder but lacked the req’d elements for involuntary hospitalization – further hosp not authorized and he was released

· Hospital bill was $2775.79 between 1/8 and 1/13 and Pelo refused to pay or to authorize his insurance to pay

· There was no statutory requirement that the hospital pay because it was a private hospital not a state hospital

As a matter of public policy and under a reasonable interpretation of the mental health and involuntary hospitalization statutes ( Pelo could not be permitted to receive court ordered services and then chose to ignore his legal responsibilities for the debt.

District court concluded that by signing hospital form, he had entered a valid enforceable contract ( and rejected his contention that it was signed under duress.  Bullshit.

In the alternative, Pelo was liable under a theory of contract implied in law or quasi-contract.  

Based on Pelo benefiting from the hospital and therefore should pay (theory is that he or a reasonable person would have bargained to be cared for if he had been in a position to do so, like the unconscious jogger) – transaction costs too high.

Review for errors of law – issue was defendant’s liability under an implied contract theory.

Pelo benefited from his hospitalization therefore he is liable to the hospital for medical services rendered.

Referee found that FURTHER hospitalization not necessary (Pelo says his hosp was unnecessary since referee said he didn’t need to be there) ( referee’s final decision NOT RELEVANT to his duty to pay for hosp services previously rendered ( and Pelo’s input irrelevant as to whether he needed or consented to hospitalization ( hosp was of benefit to him (he did not kill himself).

Hosp provided services in good faith, not gratuitously. Hosp is entitled to recover based on applied in law contract theory aka quasi-contract theory.

Note 1. Analyzing Pelo – may have been able to use duress or mental illness as a defense – hospital knew it his mental state and that alone might have prevented ant enforcement of contractual obligation.

Note 2. Claim in Restitution ( § 20 - protection of another’s life or health ( reasonable charge for the services rendered ( usually professional services provided without a prior agreement.




Note 3.  The court in Pelo goes to great lengths to note the liability is based in restitution and not in contract.  Implied in fact contracts ( express contracts  ( bargained for true contracts

Implied in law contracts ( quasi contracts

Note 4. Claim in Restitution ( § 117 preservation of another’s things or credit – provides restitutionary recovery in a case where plaintiff has acted to preserve things belonging to the defendant ( cannot have acted “officiously” (revised §21 Protection of another’s property)

Saved the boat assuming that the guy would want his boat saved.

Note 5. Economic analysis – transaction costs – in the case of a doctor coming upon a heart attack victim – no ability to bargain – assumption is the patient would want the doc to save his life and in turn, the doc would be entitled to reasonable fees ( the law allows this after the fact type agreement – no ability of one party to bargain and the other is operating with good faith ( transaction costs very high – if wait to bargain, could die.

The violin player under the window, the transaction costs would have been very low – if wait to bargain, no untoward effects - he would ask me and I would say no.

Constitutional claims regarding the right to contract do NOT apply to restitutionary claims.

b. Watts v. Watts (mon 9/10 cont. 273-286)

No promise – this was not classical by any stretch – this was a quasi-contract and unjust enrichment – tried to make it void based on a meritritious relationship 

Procedural – failure to state a claim upon which relief can be granted( originally dismissed

Appeal found there was a claim – did not evaluate merits but should be heard ( reversed and remanded.

Facts:  Plaintiff is Sue Ann Evan Watts; defendant is James Watts

Non-marital cohabitation for 12 years – 2 kids – 

Pleading stage is before the facts are all heard

Pltf – asked court to order an accounting of business assets 12/69 – 12/81 and to determine the pltfs share of the property – her claim rests on:

· equitable division of property

· estop defendant from asserting parties are not married

· damages from implied in fact contract

· unjust enrichment

· partition

Court was right re: unmarried couple ( nonmarital cohabitation does not render every agreement between them illegal or preclude one from relief

In 1969, pltf was 21 years old – assumed his name – had 2 kids with his name – joint income taxes and bank accts – he put her on his medical insurance as his wife – took out life insurance on HER as his wife and him as the beneficiary – she executed documents and obligated herself on promissory notes, as his wife.

She contributed homecare/child care/personal proerty/served as a hostess/ cooked and cleaned at def. Business from 1969-1975; then in 1973 –1976 she worked as a recpt and bookkeeper at hs office part-time; then in 1976 – 1981 she worked 40-60 hours per week – started a business with the def. sister.

In 1981, she was forced to leave home and was barred from her business.

Pltf cited Warden v Warden ( treated the parties as family; more of the cases disagreed with treating unmarried cohabitants as family ( court concluded the legislature did not intend the statute to provide for unmarried couples ( that the family code emphasized marriage – promotes marriage – foundation of society and families and THEREFORE the plaintiff has not stated a claim for poperty division based on family code.

Def attacks pltfs contract theory on 3 grounds (this is ugly) –

· contravenes Wisconsin family code (true) (Illinois Hewitt recognition of contracts would weaken institution of marriage – leaves one party enriched at the expense of the other)

· legislature, not the courts, should decide property and contract rights of unmarried couples (believe the courts ought to be able to decide this)

· parties relationship was immoral and illegal and any recognition of a contract between them or of the pltfs claim for a share of the property accumulated during the cohabitation contravenes public policy

Courts have generally refused to enforce contracts for which the sole consideration is sexual relations ( referred to as meretricious relationships ( this actually encourages the strong party to not marry in order to retain all accumulated assets.

This court found that the pltf has pleaded the facts necessary to state a claim for damages from the defendant’s breach of an express or implied in fact contract to share with the pltf assets accumulated by both parties during the course of the relationship.  Judgment of the circuit court was reversed and remanded – she has stated a claim upon which relief could be granted (to be determined by trier of fact) based on: Contract, unjust enrichment, or partition.

Quasi-contract ( does not arise out of an agreement – grounded on moral principal.

2. Promissory Restitution (Class #   , 9/11 pp. 286-299)

Previous section, party sought restitutionary recovery for benefits conferred on another where the party NEVER expressly agreed to pay for the benefits.

In this section, there is a promise to pay for benefits but it is made AFTER the benefits have been received.  Remember Plowman – classical case – and past consideration not binding.

Exceptions to classical requirements of consideration: promissory estoppel and promissory restitution.

Past consideration – gratuitous promises – moral obligations ( unenforceable

a. Mills v. Wyman (Mass 1825)
In this case there was an expressed promise to pay but was not enforceable.

Action of assumpsit brought to recover for care provided to Levi Wyman.

Pltf lived in Hartford, Ct. cared for def. son from Feb 5th – 20th; def lived in Shrewsbury, Ma.

Levi Wyman, 25, did not live at home, was at sea and became ill; died; was cared for by pltf.

Def wrote letter to pltf promising to pay expenses after his son had died (all expenses incurred).

There was no legal consideration for this promise – mere verbal promise w/no consideration cannot be enforced by action.  Benefits to the sick son were not bestowed at the defendant’s request; the pltf was merely acting as a good Samaritan until the young man died; 

Person who made the promise was the father and was not the person who benefited – the court will not necessarily enforce every promise – 

If you make a promise to pay a debt already discharged in bankruptcy, barred by statute of limitation, or entered into in infancy – these express promises founded on preexisting obligations may be enforced – there is consideration for those – there was originally a qui pro quo – for these there is a moral obligation founded upon an antecedent valuable consideration.

RSTMT promissory restitution § 82 barred by statute or limitations, § 83 bankruptcy, § 85 affirmation of a contract of a minor, § 86 promissory restitution or material benefits rule.

Note 1.  Maybe – if letter promised before son died, would not have been past consideration and the pltf would have been acting in reliance.  And if he was 16, then yes, there would have been an obligation to pay – infants and necessaries – parents are obligated d/t special relationship with or without the promissory letter.

Note 2. Moral obligations can become legal obligations if they were previously unenforceable and have been revived (promise to pay a debt discharged in bankruptcy).

Note 3. Promises to pay debts barred by time can become enforceable with a partial payment.

Note 4. Promises to pay debts discharged in bankruptcy can be revived – although a part payment does not necessarily revive it – stronger public policy.

Note 5. There are some statutory restrictions on promises to revive debts.

Note 6. Debts incurred by infants for benefits previously received are enforceable if for necessaries; contracts made by the minor as an infant are unenforceable, however, after reaching the age of majority the minor becomes legally liable for contracts made during infancy (voidable contracts) that the infant chooses to affirm.  A contract can be affirmed either expressly or by failure to disaffirm in a timely manner  §85 is even broader than the infants promise – it applies to promises to honor all voidable contracts.

b. Webb v. McGowin  (Alabama 1935) Material benefit rule in promissory restitution
Action is in assumpsit.  In this case there is actually an expressed promise to pay and it was enforceable.  Courts look for consideration substitutes in order to enforce – this case had a material benefit – is an exception to classical consideration.

Webb was working for Smith Lumber Co. and there was an accident – he saved McGowin from great bodily harm or death but was severely injured instead.

In consideration of the harm he prevented to McGowin and the injuries he had personally sustained, McGowin promised to pay Webb $15 every 2 weeks for as long as he (webb) lived.  And he did but then he died and the estate didn’t want to pay the $15 every 2 weeks.

Material benefit to McGowin – saved great bodily harm – became morally obligated and recognizing this, agreed to pay the $15 every 2 weeks and did for 8 years.

Court held the agreement was valid and enforceable – where the promisee cares for, improves, and preserves the property of the promisor, though done without his request, it is sufficient consideration for the promisor’s subsequent agreement to pay for the service because of the material benefit received.

This was not merely a moral obligation – the promisor had a material benefit constituting valid consideration.  McGowin was benefited.  Webb was injured.  Benefit to the promisor or injury to the promisee is a sufficient legal consideration for the promisor’s agreement to pay.

Payments were not gratuitous – the agreement of McGowin to pay and the acceptance of the payments by Webb conclusively shows the contrary (Hmmmm).

Contract declared on was not void under the statute of frauds

Note 1 – Material benefit rule( if a person receives a material benefit from another, other than gratuitously, a subsequent promise to compensate the person for rendering such benefit is enforceable.

Promissory restitution cases are a middle ground between classical contracts and pure restitution.

IV.     The Statute of Frauds (Wed 9/12 pp. 303-314) – is used as a defense against enforcement of an alleged contract

Mylegs – marriage , year long, land, executor, suretyship (cosignor), sale (of goods)

A. General Principals

Has to be on of the types listed above – written statement – signed by the party to be charged

1. Crabtree v. Elizabeth Arden

Pieced together an employment agreement that was for 2-years – D claimed no such agreement and further contended that if there had been one – its enforcement would be barred by the SOF.  The only question was if there was a signed writing and it was pieced together from payroll cards and personal notes on her letterhead – payroll memo forms that were initialed. Judgment for the plaintiff with costs.

2. Alaska Democratic Party v. Rice (Wed. cont 9/12 pp 323 – 332)

Offered a 2-year contract – by oral agreement – she gave up other opportunities and moved in reliance.  The court found that this case required the use of promissory estoppel to overcome the SOF.  Court found the SOF is largely formalistic and no really concerned with substantive rights.  PE is necessary to prevent injustice in employment disputes such as this.

Numerous courts have applied promissory estoppel to overcome the statute of frauds in cases where the defendant was shown to have promised the plaintiff a signed memorandum of their agreement. §139 directs the court to consider claims based on reliance as well as other remedies such as restitution.  Where the plaintiff has rendered partial performance to the defendant pursuant to a contract unenforceable because of the SOF, the court will ordinarily grant plaintiff a remedy in restitution for the reasonable value of that partial performance.  Such an award is not viewed as contravening the statute, since the theory of recovery is not enforcement of the contract but prevention of unjust enrichment.

B. Sale of Goods Statute of Frauds

Mon 9/17 pp. 349 - 370

V. The Meaning of the Agreement: Principles of Interpretation and the Parol Evidence Rule

Joyner v. Adams:  Case about rents and property development - where one party knows or has reason to know what the other party means by certain language and the other party does not know or have reason to know of the meaning attached to the dispute language by the first party, the court will enforce the contract in accordance with the innocent party’s meaning.  Ambiguity in contract terms must be construed most strongly against the party which drafted the contract.  See Restatement (Second) Contracts §206.  In this case both parties were sophisticated and equal power – that they were involved in protracted negotiations.  

Frigaliment Importing Co. v. B.N.S. International Sales Corp.:  Case about What is chicken? And is illustrates the application of the principles of the modified objective theory of contract interpretation:  A party is bound by the other party’s meaning if the first party either knew or had reason to know of the second party’s meaning while the second party did not know or have reason to know of the party’s interpretation.  The plain meaning of the language of a contract should govern and that extrinsic evidence is admissible only if the court concludes that the contract is ambiguous.  See Restatement (Second) §202.  UCC 2-202 rejects any ambiguity as a prerequisite to evidence of trade usage.  Under modern theory of interpretation, a court should examine all relevant circumstances in interpreting the agreement, including preliminary negotiations and communications between the parties.  Restatement (Second) §202(1).  Definitions of terms in statutes are not determinative of the meaning of such terms in contracts.  Restatement (Second) §201.  UCC 1-205 defines usage of trade and states evidence should be relevant to the interpretation of the parties’ agreement.  

C&J Fertilizer, Inc. v. Allied Mutual Insurance Co.:  Case illustrates the doctrine of reasonable expectations.  A contract will be interpreted to be what the reasonable expectations of the parties would be.  If a term eviscerates the reasonable expectations of the weaker party, the term is barred.  See Restatement (Second) §201. Policy for burglary – and it required damage to exterior – when the place was burglarized and all they could show was a damaged interior door – the claim was denied – makes a policy useless to the plaintiff.

The Parol Evidence Rule: Parol evidence of rule provides that evidence of prior agreement may never be admitted to contradict an integrated writing and may furthermore not even supplement an integration that is intended to be complete.

Thompson v. Libby: Complete integration refers to a writing that is intended to be a final and exclusive expression of the agreement of the parties.  Partial integration is a writing intended to be final but not complete.  Question of integration must be determined from the four corners of the writing without resort to extrinsic evidence. 

Taylor v. State Farm Mutual Automobile Insurance Co.: Modern courts adopt test in Restatement §201 in that a finding of integration should always depend on the actual intent of the parties and a court should consider evidence of all the facts and circumstances surrounding the execution of the contract as well as the writing in uncovering that intent. The “plain meaning” approach was used in this case.  

Sherrod, Inc. v. Morrison-Knudsen Co.: Inclusion of a merger clause would conclusively establish that the writing was integrated.  Excavation of the dirt bid was made in reliance on the figures provided by the defendant.    Started work before contract was signed and found there was way more excavation than they were led to believe.  Gov contract so would not consider more and threatened to withhold payment which the smaller sub needed.  Parol evidence rule prohibited the introduction of evidence about the statements of the contractors rep.

Nanakuli Paving & Rock Co. v. Shell Oil Co.: Court uses trade usage (1-205(2)), course of dealing (1-205(1)) and course of performance (2-208).  Evidence is almost always admissible even if it appears that the trade usage cuts down the express terms.    Paving in Hawaii – price protection was common in this trade in this area and had been done by shell before,

VI. Supplementing the Agreement: Implied terms, the Obligation of Good Faith, and Warranties  (Class # 12, 09/24/07, pp. 437-468)

This chapter takes in the possibility that the “contract” (meaning here, set of legal obligations) that the court enforces in a given case will include not merely those terms on which the parties have agreed, but also other terms, which the court finds to be implied in that agreement.

A.  The Rationale for Implied Terms

Implied terms – any terms the court finds implicit in the parties’ words or conduct even though not literally expressed in the agreement.

In this chapter – implied terms will also refer to terms not found in the agreement, even when broadly viewed, but that the court feels are “implied by law” ( made a part of the agreement by operation of the rules of law rather than by the agreement of the parties themselves.

Sometimes an implied term will be “implied by law” because of a specific statute or because of precedent (common law), or because the court decides it is appropriate for the particular case.

Implied-in-fact ( agreed to in some meaningful way by the parties themselves

Implied-in-law ( imposed by the court

Wood v. Lucy, Lady Duff-Gordon (1917) Best efforts obligation UCC §2-306(2) and Illusory promise

Special Term denied motion for defendant on the pleadings.

Appellate court reversed and granted the motion for defendant on the pleadings.

New York Ct of Appeals reversed the app. court and affirmed the order of the Special term.

Defendant Lucy ( creator of fashions & her name associated with a product helps sales.

Plaintiff Wood ( hired by Lucy to help her make money off her name.

Wood was to have the exclusive rights, subject to her approval, to endorse products in her name – other peoples and her own designs.

In exchange – she was to have ½ of all “profits and revenues” derived from any contracts he made – agreement was to last 1-year & continue year-to-year, unless 90-day notice.

Wood said he kept his part but she broke her part when she endorsed products without his knowledge and withheld profits.

Defendant says that plaintiff does not bind himself to anything.  

Court says that there are no specific words saying he will use reasonable efforts to place endorsements and market her designs but “such a promise is fairly to be implied.”  

A promise may be lacking but the writing, taken as a whole, is “instinct with obligation” that is imperfectly expressed.

The implication of a promise ( defendant gave an exclusive privilege and was to work through the agency of Woods.

The acceptance of the exclusive agency was an assumption of its duties; and that Woods has a business organization to place the endorsements and the implication is that his organization will be used for that purpose,

Defendant’s compensation terms ( her compensation is to be solely from his efforts – without his efforts, she would have nothing so there had to have been at least an implied promise.

He promised monthly accountings and patents, trademarks, copyrights to protect her.

In determining the intention of the parties, these promises have value and enforces the conclusion that the plaintiff had some duties

His promise to pay Lucy ½ of the profits from the exclusive agency and to render accounts monthly, was a promise to use reasonable efforts to bring profits and revenues into existence.

Note 1 – She entered into arrangement with Sears catalog and survived Titanic

Note 2 – The implication of a promise on Wood’s part was necessary to give the agreement “business efficacy”.

Eisenberg – agreement by one party who makes a nonbinding, illusory promise frequently reflect a rational bargain and should be enforceable.  The party making the nonillusory promise has bargained for a chance to show his performance is attractive.  Lucy knew she was bargaining for an illusory promise ( no reason to withhold enforcement of the parties genuine promise merely because the return promise is lacking in substance.

An implied obligation to use reasonable efforts will prevent a somewhat indefinite promise from being illusory.

Note 3 – Wood case is the beginning of UCC §2-306(2) that imposes a “best effort” obligation in contracts calls for “exclusive dealing”.  The court (Cardozo) said there was an implied duty on Wood’s part to use reasonable efforts on Lucy’s behalf.

Note 4 – She would have to show reasonable efforts not used to market her name/products.

Note 5 – Implied-in-fact (after UCC §2-306(2) – would also be implied-in-law)

Leibel v. Raynor Manufacturing (1978 Kentucky)

This is the garage door case – oral agreement (March 1, 1974)

Leibel – appellant ( was to have exclusive dealer-distributorship for Raynor’s garage doors in a 50-mile radius of Lexington, Ky.

( agreed to sell, install and service Raynor products exclusively

Raynor – appellee ( agreed to sell and deliver it’s garage doors, operators, and parts to Leibel at the factory distributor price

As a result Leibel borrowed money.

After 2-years of declining sales, Raynor terminated the relationship effective on the date of notification (June 30, 1976) and a new dealer was established and to be there source for products.

Raynor motion for summary judgment on basis it was an agreement for an indefinite period and could be terminated by either party at will.

Leibel argued that he was entitled to reasonable notice.

Circuit court granted summary judgment because of 4 reasons:

· UCC was not intended to apply to these situations
· And even if the UCC did apply, that it only required actual notice and written notice had been given
· Court concluded additional requirement of “reasonable notice” not necessary
· Finally the court concluded that if the court required reasonable notification for termination, it would be making a contract for the parties by stating the time for the duration of the contract.
Holding:  Reasonable notification is required in order to terminate an ongoing oral agreement for the sale of goods in a relationship of manufacturer-supplier and dealer-distributor.  Therefore the summary judgment set aside.

Issue:  Was the notification of termination reasonable in this case under the circumstances?

Court first determined that this was the sale of goods and so was governed by the UCC and that without a length of time it was an at-will relationship but was governed by good faith and fair play to prevent either party from being severely damaged (ie excess inventory). 

Because of this reasonable notification should be the minimum protection.  And the code requirement does not relate to the method of notification but to the circumstances and the amount of advance warning.

The length of time that would be considered reasonable is a material fact to be decided and the written notice given was not reasonable as a matter of law.

Summary judgment vacated and case remanded.

Note 1 – Gap filling provisions of Article 2 of the Code that will be implied as a matter of law in contracts for the sale of goods unless otherwise agreed to (place of delivery, time of payments, risk of loss, buyer’s right of inspection).  Some implied in law obligations imposed by UCC are mandatory no matter what the agreement of the parties may be. Terms based on fairness and economic efficiency so should reduce transaction costs – fewer terms to bargain over.  

Note 2 – Hypothetical bargain the parties would most likely have agreed to… courts have devised implied terms as default rules.

Some contracts are incomplete because of strategic behavior.  Ayers and Gertner advised that efficiency minded courts should adopt penalty default rules ( would penalize parties for strategic behavior and encourage the knowledgeable party to impart info to the other side.

Note 3 – Enforcing distributorship agreements – problematic under common law – if agreement did not impose a definite obligation on the dealer or was of indefinite duration the agreement was held as unenforceable for lack of consideration or lack of mutuality of obligation.  UCC §§2-306 and 2-309 eliminates this.

Note 4 – Assessing reasonable notice - §2-309 – has there been a reasonable time to find a substitute arrangement?  Also affected by the terms, prior agreement, investment, industry standards.

Note 5 – Effect of express termination provisions – still can be affected by reasonable notice per UCC.

B.   The Implied Obligation of Good Faith

§205 – extends the duty of good faith and fair dealing to every contract

Obligation of good faith can be viewed as a tool for protecting the bargain against later attempts by one side to undermine it.

Chp 3 – parties sometimes held to a duty to bargain in good faith while negotiating

Once a contract has been concluded, it is unanimous that its terms include an obligation of good faith binding on both parties.

UCC - §1-201(19) – honesty in fact

Article 2 - §2-103(1)(b) – defined for merchants as requiring not only honesty but “the observance of reasonable commercial standards of fair dealing in the trade”.

***ALL CONTRACTS ( obligation under code is stronger than when not under code ( application becomes unclear when other type of contract.

Seidenberg v. Summit Bank (NJ 2002)

Pltfs (Seidenberg and Ramond) filed a breach of the implied covenant of good faith and fair dealing.  Action was dismissed for failure to state a claim – held that decision was erroneous and premature.

Pltfs formed two corporations – Corporate Dynamics (1971) and Philadelphia Benefits (1985) – these corporations marketed and sold health insurance benefit plans to employers.

Both companies were sold to Summit Bank (defendant) in 1997 in exchange for 445,000 shares of Bancorp Corp. common stock (43.50 per share x 445,000 shares = $19,357,500) – pltfs agreed to put 49,500 shares (worth $2,153,250) into an escrow account for any existing but unknown liabilities that might arise.

Pltfs retained their positions as executives of the brokerage firms and were to be in charge of any other employee benefits insurance business that Summit might acquire.

Agreement acknowledged the parties joint obligations with respect to the future performance of the brokerage firms:

Summit and Plaintiffs shall work together to formulate joint marketing programs which will give the brokerage firms access to the market resources of Summit to the extent permitable by law and regulations.

In the 2nd amended complaint – pltfs alleged a host of bad faith dealings – a general lack of performance on the part of Summit which impacted the Pltfs reasonable expectations of compensation and future involvement – ie – they took less salary in exchange for a bonus program based on growth because they expected a synergistic relationship that would thrive with the additional resources of Summit.  There was also an expectation of continued employment – since the minimum term was 5 years and unless terminated by Summit, their employment would continue until retirement at age 70.

Pltfs allege that Summit never intended to perform and from the start was never committed to developing the businesses but rather to acquire the business and then seek out their own brokers to run/grow the businesses.  Pltfs were terminated in December 1999 and filed this suit.

February 2000 the complaint was filed – there was joinder and partial settlement and after the equity claims were resolved, the remainder was transferred to the Law Division in July 2000.  The remaining claim – the breach of the covenant of good faith and fair dealing – was amended and then the defendant filed a motion to dismiss – which was granted.

Law Division held that the pltfs were not claiming a breach of the implied covenant but were seeking to prove the existence and obtain enforcement of an oral agreement made beyond the 4 corners of the written document and in violation of the parol evidence rule.

Law Division – that orally, outside the written agreement the bank promised to do certain things which they failed to do and the pltfs were deprived of income.

Also placed an emphasis on the bargaining power of the parties – that they were all sophisticated and should have/could have included all those things within the agreement.

Appeal Court felt the Law Division judge’s misunderstood the nature of the cause of action and represented an erroneous interpretation of the evolving covenant of good faith and fair dealing.

Cited Sons of Thunder – “neither party shall do anything which will have the effect of destroying or injuring the right of the other party to receive the fruits of the contract” 

As this is an evolving area, the Appeal court could not say from the record in this case that an actionable claim could not be found in the pltfs allegations.  Appeal court understood the Law Division relied on two points when they dismissed: equal strength and oral discussions not contained in the written contract.

Sons of Thunder (clam fishing guys) and Bak-a-lum ( both stressed economic dependency and financial strength ( appeals court found both parties were sophisticated and financially strong and were well represented by able counsel ( so considered this but not sole consideration.

The Law Division judge believed the Pltfs would be unable to prove their claim because they were seeking to prove an oral agreement made outside the written contract – and that the parol evidence rule would make this insurmountable.

Appeals court found that erroneous ( the parol evidence rule prevents the introduction of evidence that would alter or vary an integrated agreement ( however in this case, it could have been admitted to provide an understanding of the parties intentions.

The parol evidence rule does not come into play until the true agreement of the parties is determined.   The rule cannot inhibit the application of the implied covenant because the covenant is contained in all contracts made in NJ by law.

Implied covenant of good faith and fair dealing – applied in 3 general ways ( first it permits inclusion of terms and conditions which have NOT been expressly set forth in the written agreement.  It includes terms the parties “must have intended because they are necessary to give business efficacy” ( Second it allows redress for bad faith performance even when the defendant has not breached any expressed terms in the written contract ( Third, the covenant has been held to permit inquiry into a party’s exercise of discretion expressly granted by a contract’s terms.

Supreme Court has consistently held that the implied covenant cannot override an express term in a contract.  Instead of altering or overriding an express term, the implied covenant requires that a contracting party act in good faith when exercising either discretion in performance of contractual obligations or in termination of the contract.  Party can be found to have breached the covenant even if it has not violated a pertinent expressed term.
Because of this, the parol evidence rule has no application here and the decision by the Law Division judge misapprehended “the scope of the covenant and the importance of the parol evidence rule.” 

The prohibition of the parol evidence to alter or vary a written contract relates in the present context only to the creation of the contract.  Pltfs question does not seek to alter but to question the defendants bona fides relative to both performance and termination.

To determine good faith performance will need to consider the expectations of the parties and look outside the written agreement and must allow for parol evidence.

Actionable claims might be for the early termination of the broker pltfs and that Summit failed to pursue or create leads, frustrated or delayed marketing efforts, etc.

Lastly, bad faith or ill motive as a possible cause of action – preventing the other party from receiving its reasonable expected fruits under the contract.  This is in the eye of the beholder and for the trier of fact.  

Morin Building Products v. Baystone Construction  (7th Cir.  1983)

Diversity suit – to interpret Indiana common law – Morin won and judgment affirmed.

Morin was a siding subcontractor for Baystone construction who was building an addition for a General Motors on a Chevy plant.  The dispute was about the appearance of the finish on the siding and how a standardized form applied and about the jury instructions.

Such cases are approached and evaluated based on a standard of reasonableness or a standard of honest dissatisfaction – cannot be left to the whim of one party if performance by the other seems reasonable and within the terms.  Contract was ambiguous, as it seemed to call for a product that by its nature would not allow for the type finish the agent was requiring.

This is the type of contract where the buyer cannot unreasonably withhold approval of the seller’s performance.  This case involved commercial parties  Rstmt 2nd §228

D.  Warranties  (Class #13, 9/25/07, pp. 497-515)
Early doctrine was “Caveat emptor” – let the buyer beware ( meant the seller bore no responsibility at all for the quality of the product he was selling unless he expressly guaranteed it or gave the buyer a “warranty”.

Chandelor in the 1600’s English courts was defendant goldsmith, sold a stone to the plaintiff and “affirmed” it was a bezar-stone – turns out it was not – but early courts held that affirming it was such a stone was not the same as warranting it to be so.

American courts adopted this in the 19th century (1800’s) – required a warranty, not just seller affirmation.  Late 1800’s in response to changing markets ( began imposing obligations on the seller as to quality of goods sold ( eventually Uniform Sales Act, which provided for implied warranties in the sale of goods (by description, by quality, by sample).

UCC §2-313 Express warranties created - does not require that the seller have the intent to create an express warranty (drastic change from Chandelor days).  Most common application is the written or oral express warranty given by a seller or manufacturer of a consumer product (car, appliance) concerning the quality or nature of the goods.

UCC §2-314 Implied warranty of merchantability – a merchant who regularly sells these types of goods impliedly warrants to the buyer that the goods are of a good quality and fit for the ordinary purposes for which they are used.  (This is automatic)

UCC §2-315 Implied warranty of fitness for a particular purpose – this is only created when the buyer relies on the seller’s skill or judgment to select suitable goods and the seller has reason to know of the buyer’s reliance.  Breach of warranty does not require defective goods, merely that the goods are not suitable for the buyer’s particular purpose.

Non-UCC transaction – Implied warranty of habitability in residential leases ( now recognized by most states.

Bayliner Marine Co. v. Crow (Virginia 1999)

Crow sued Bayliner, et al and won.  Appeal reversed.

Crow bought a boat – wanted it for offshore fishing – had it equipped differently than original literature described and had a smaller prop – complaint was it did not go fast enough to reach fishing grounds 90 miles away – bought it with the understanding it would run maximum of 30mph with full tanks at sea level and about 600 pounds load.

Crow kept the boat but max speed as he had equipped it (which was substantially different from the spec boat) was between 17 and 23 mph.

Crow filed motion for judgment in 1992 against Bayliner (manufacturer), Tidewater (seller), Brunswick (diesel engine manufacturer) for breached express warranties, and implied warranties of merchantability and fitness for a particular purpose.

At bench trial in 1994, Crow testified he had not used the boat since 1991 or 1992 but between September 1989 (when he took delivery) and September 1994 his coat had logged 850 hours (actual using time would have been September 1989 – 1991 by his testimony or at most 3 years – or about 250 to 300 hours per year) – average use in Virginia’s climate is 150 hours per year.

The issue of whether an affirmation of fact made by the seller constitutes an express warranty is a question of fact.  The prop matrixes relied on by Crow in his complaint were not relevant to the boat he bought – which was rigged differently – and so did not constitute an express warranty about the performance of the particular boat purchase by Crow.

Did Bayliner make an express warranty regarding the maximum speed in their sales brochure? Crow’s complaint the brochure “delivers the kind of performance you need to get to the prime offshore fishing grounds” – a statement purporting the seller’s opinion does not create a warranty.

Did Bayliner breach an implied warranty of merchantability?  Crow contends that because the boat is not fast enough, there was a breach.  Court agreed with Bayliner who contends that although the boat did not meet the needs of this particular sports fisherman, there was no evidence that the boat did not meet the requirement that the boat was generally not useful as an offshore boat. 

In order to claim a product is not merchantable, the complaining party must establish the standard of merchantability in the trade – the record did not contain any evidence – Crow failed to prove the boat would not “pass without objection in the trade”.

The record was examined and showed the boat had 850 hours ( evidence that he used the boat for offshore fishing and so that itself shows it was suitable for the purpose of offshore fishing.

The last question is whether Bayliner breached an implied warranty of fitness for a particular purpose – the buyer must prove as a threshold matter that he made known to the seller the precise requirements.  Although the seller knew he wanted a fishing boat, there was nothing in the record to indicate the salesman (Atherton) knew the exact speed requirements of Crow or that he knew the exact speed capabilities of the boat – in fact he had no personal knowledge.

Note 1 – Elements of an express warranty §2-313 – seller may provide a basis in several ways ( making a representation about the goods, giving a description, displaying a sample or model.

In Bayliner, the statement was “delivers the kind of performance you need to get to the prime offshore fishing grounds” – which can be proven so is more than “puffery” and sales talk – it does not say you will be the fastest boat out there.

Note 2 – Implied warranty of merchantability §2-314 – buyer must establish the seller is a merchant with respect to the goods sold.  If the seller is a merchant as defined by the code at §2-104(1) –having particular knowledge, then there are two frequently applied tests for assessing the merchantability ( whether the goods would pass without objection in the trade and are fit for the ordinary purposes for which such goods are used.

Perhaps could have made a better case for “pass without objection in the trade” if he had entered trade standard testimony from offshore fisherman who regularly fish or take out charters – they would have said the boat needs to go faster – time is money – but the only testimony he offered was his own, that it was too slow and the salesman who said it took a long time.  

Note 3 – Implied warranty of fitness for a particular purpose §2-315 – liability is not limited to merchant sellers and this only kicks in when the buyer has relied on the seller’s expertise and the seller is aware of this reliance.  Also, goods don’t have to be defective, just not suitable for the “particular” purpose.

Note 4 – Disclaimers of express warranties §2-316 ( the Code allows sellers to eliminate the Code’s warranties by agreement but validity of the disclaimers is governed by §2-316(1).

Note 5 – Disclaimers and implied warranties §2-316 (2) and (3) – governs these for merchantability (must mention merchantability and if in writing, must be conspicuous) and for fitness (less specific, but must be in writing).  Some states don’t allow disclaimers of these warranties.

Problem 
6-3 Action ( breach of warranty & merchantability? Goes to evidence of reliability of other tires – is there data on some that are more reliable and in what context is reliability judged in the trade?  Was it a particular flaw in this tire that caused it to fail, meaning there was a problem with merchantability? But no one would reasonably expect a tire to overcome all road hazards – especially a large chunks of metal in the road.  Does not seem it would fail on fitness for a particular use, everyone knew he would be driving on it and using it on the van – he didn’t buy it saying he would be driving over roads that frequently had large chunks of sharp metal – although the disclaimers seem adequate for the UCC – the tire purchase was within the warranty period – would expect a replacement tire but nothing more – had a 1-year replacement warranty – and it had a disclaimer. 

IF THIS WERE AN EXAM QUESTION:  

He said – there was no privity between the purchaser and the manufacturer but the manufacturer created an express warranty in their advertising ( under §2-313; Any affirmation creates one (but on the question of breach, probably not).  Elements of an express warranty §2-313 – seller may provide a basis in several ways ( making a representation about the goods, giving a description, displaying a sample or model, brochures.

Does it survive the disclaimer under §2-316? If they conflict, then the disclaimer is inoperative (no express warranties other than this document).  Disclaimers of express warranties §2-316 ( the Code allows sellers to eliminate the Code’s warranties by agreement but validity of the disclaimers is governed by §2-316(1).
Caceci v. Di Canio Construction (New York 1988)

Contractual liability on the homebuilder for skillful performance and quality of work.

November 1976 – entered into contract to build house

October 1977 – closed on the loan/title

December 1981 – dip in kitchen floor (basement beneath); defendant attempted repairs

November 1982 – dipping again and repairs attempted again

Plaintiffs hired affirm to assess the problem and found the problem was with the soil the foundation was built on – was deteriorating fill and causing excessive settling – remedy was to dig it all out, replace and pour a new foundation – took 7 months and $57k.

Plaintiff prevailed on 2 of 6 causes of action.  3 were dismissed. Breach of contract was rejected.  Negligent construction was upheld.  Breach of implied warranty of workmanlike construction was upheld.

Appellate court affirmed solely on the implied warranty theory, confirming that the trier of fact could determine form the evidence if the defendant knew the soil was a problem.

VII. Avoiding Enforcement:  Incapacity, Bargaining Misconduct, Unconscionability, and Public Policy (Class # 14, 9/26/07, pp. 517-526)

Under the statute of frauds, failure to execute a “writing” renders agreement unenforceable unless some exception to the statute applies; this chapter is about other grounds for avoiding the enforcement of an agreement.

Different policies than the statute of frauds: concerned with the competency of the parties, the bargaining process, and the substance of the resulting agreements.

Courts have been willing to expand scope of obligations to rectify unjust enrichment and to redress injury from detrimental reliance.

Widening the grounds for avoiding enforcement – now we look at defenses to contracts – ways to avoid enforcement – for these cases we assume a contract has been formed and the classical requirements have been met – question is can we void?

There are 3 groups – Minority and Incapacity, Defects in the bargaining process (undue influence, misrepresentation, unconscionability), Public Policy (for some reason for the good of public policy, the contract should not be enforced).

A. Minority and Mental Incapacity 

Certain parties lack capacity to contract.  Historically included minors aka infants, married women, slaves.  Minors = Infants  

Married women in earlier times had no right to contract.  They were a single legal entity with their spouse.

Infancy is a status based doctrine.

Problem 7-1  Infancy

James and Mary swan – sold car to Bob Byers 12 months ago – now he is trying to cancel the deal.

Bob was 17 when he purchased the car in Aug 2006.

Bob’s purchase agreement gave his DOB as 3/1/88 and now he says it should be 3/1/89 (he filled it out but no documents were examined to verify his age).

Wants return of the sale price of $6k – feels he is entitled because he is a minor.

Also, the car is now inoperable and the Swans should go tow the car off the street.

Issue: Whether Bob is entitled to a full refund of the money he paid or whether the seller is entitled to a setoff for the decrease in value of the vehicle while in Bob’s possession?

Has the minor been overreached in any way?

Was he subject to undue influence?

Was the contract fair and reasonable?

Was there actual money paid on the purchase price?

Was the article taken and used?

What is reasonable compensation for the use of or for the depreciation or willful neglect or damage?

He is now 18.  What is the age of majority?  What is a reasonable period of time to have allowed him to disaffirm after he reached the age of majority?

Dodson v. Shrader (Tennessee 1992)

Issue: Whether the minor is entitled to a full refund of the money he paid or whether the seller is entitled to a setoff for the decrease in value of the truck while it was in the possession of the minor.

Facts: 4/87 ( Dodson age 16 bought a used truck from the Schraders and paid $4900 cash; no representation of age by Dodson; no inquiry by Schrader but he believed Dodson to be 18 or 19.

12/87 ( 8 months later the truck developed mechanical problems ( burnt valve ( Dodson wither did not want to or could not afford to have fixed so he drove it until it blew up.

1/88 ( Truck now inoperable ; Dodson parked it in front of his parents home and contracted the Schraders to rescind the purchase of the truck and asked for a full refund; Schrader refused refund or to accept truck

Action filed ( warrant dismissed ( went to circuit court where Schrader refused to accept truck without compensation for depreciation.

During this, while parked on the street, the truck was hit and fender damaged ( truck now valued at $500.

11/88 Circuit Court ordered the Schraders to refund the full $4900 because he was a minor

Schraders appealed and case was remanded with the new rule.

Rules: Minority rules 

1) Benefit rule – Upon rescission, recovery of the full purchase price is subject to a deduction for the minor’s use of the merchandise.  2) Minor’s recovery of the full purchase price is subject to a minor’s “use” of the consideration he or she rec’d under the contract, or for the “depreciation” or “deterioration” of the consideration in his or her possession.

New Rule: Where the minor has not been overreached in any way, and there has been no undue influence, and the contract is fair and reasonable, and the minor has actually paid money on it and taken the item and used it, the minor ought not be permitted to recover the amount paid, without allowing the vendor reasonable compensation for the use of, depreciation, and willful or negligent damage to the item while in his hands.

Two exceptions for infancy doctrine – necessaries and willful destruction

Note 1 - Traditionally minors were allowed to disaffirm without restitution to the seller. 

Dodson – disaffirming minors make restitution for either the benefit rec’d or the depreciation of the value when minor is seeking to recover payment made to the adult.

Note 2 – Minor is liable for reasonable value of necessaries – recovery is based on restitution rather than enforcement of the contract

Note 3 – Rstmt (2nd) §14 Even if a minor enters into a contract that does not involve necessaries, the contract is not void but is voidable at the election of the minor.  Ratification – once the minor reaches the age of majority, she has the power to affirm or ratify a contract.  Contracts not disaffirmed or affirmed within a reasonable time period are considered affirmed by inaction.

Note 7 – effect of marriage – some states consider married minors as emancipated.

B. Duress and Undue Influence  (Class #15, 10/1/07, pp. 537-556)

Some agreements not enforced because the process involved in making them.  

Totem Marine v. Alyeska Pipeline (Alaska 1978)

Issue: Was there genuine issues of material fact such that summary judgment was improper?  Did Totem execute the release of claims against Alyeska under economic duress?

Facts: Totem was shipping for Alyseka and there were lots of problems – many caused by Alyeska, some caused by weather.  Totem became over extended trying to perform - explained financial straits to Alyeska who then took advantage – said they would delay payment or Totem could agree to a reduced amount.  Summary judgment granted to Alyeska.  Totem appealed.

Examination of the doctrine allowing avoidance based on economic duress – there is an increasing recognition of the law’s role in correcting inequitable or unequal exchanges between parties of disproportionate bargaining power AND a greater willingness to not enforce agreements which were entered into under coercive circumstances.  

Duress exists where (1) one party involuntarily accepts the terms of the other, (2) circumstances permitted no other reasonable alternative (may be an available legal remedy ( but not required to pursue if the remedy causes a delay that results in irreparable loss to the business) and (3) such circumstances were the result of coercive actions of the other party.

Rstmt §492 comment g

Rstmt §381 comment e

Note 1 – §174 – a contract is void if made under coercion involving a physical threat.

Contracts made under economic duress (rather than physical) are deemed voidable (as opposed to void) and will be binding unless disaffirmed AND may be implicitly or expressly ratified by the purported victim.

Note 2 - §175 – Courts tests require three elements – wrongful or improper threat, a lack of reasonable alternative, actual inducement of the contract by the threat.

§176 – a wrongful or improper threat includes threat to commit a crime or tort and threats of criminal prosecution  ( threats made in “bad faith” just to induce the agreement

Note 3 – Threat of criminal proceeding by an attorney in order to aid a client in a civil dispute may render the contract unenforceable and the attorney might be subject to discipline because of professional misconduct.

Note 4 – lack of reasonable alternative §175, comment b ( even if there is an improper threat the contract is enforceable unless there is no reasonable alternative: the availability of legal action if a viable alternative; alternative sources of goods, services, or funds when there is a threat to withhold such things; toleration if the threat involves only a minor vexation.

Note 5 – Inducement of involuntary assent §175, comment c ( the improper threat must induce the contract, the threat substantially contributes to the manifestation of assent

Note 6 – Must threatening party cause hardship? The fact that a party agreed to a settlement because they needed the cash could not be the basis for duress unless the threatening party caused that hardship.

Note 7 – Duress can also be used to avoid enforcement of contractual modifications

Note 8 – Prof. Giselle proposes – is there a lack of reasonable alternative and these four categories of wrongful threats: threat of criminal or tortiuous conduct, threat of criminal prosecution, bad faith use of civil process, bad faith conduct within an existing contract.

Odorizzi v. Bloomfield School District (California 1966)

C. Misrepresenation and Nondisclosure (Class #16, 10/02/07, pp. 556 – 573)
Syester v. Banta (Iowa 1965) dancing lessons

Section 164(1) of Second Restatement provides that a contract is voidable if a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying.”  A Statement of opinion amounts to a misrepresentation of fact if the person giving the opinion misrepresented his state of mind.  Restatement (Second) §159.  Under §169 a statement of opinion may be actionable if the one giving the opinion stands in a relationship of trust or confidence to the recipient, is an expert on matters covered by the opinion, renders the opinion to one who because of age or other factors is particularly susceptible to misrepresentation.
Hill v. Jones (Arizona 1986) termite damage

Failure to disclose a material fact may justify rescission of a contract. Restatement (Second) §161.  Restatement §161(a), (c), and (d) provide for rescission because of nondisclosure only in limited situations.  §161(b) states a broader basis for relief:  when the nondisclosure amounts to a failure to act in accordance with standards of good faith and fair dealing.  
D. Unconscionability  (Class # 20 10/08/07  pp. 584 - 608)

Anglo-American common law did not develop an explicit doctrine for dealing with unfair bargains.  Equity courts could deny specific performance.  Law courts could manipulate doctrines such as consideration, mutual assent, or interpretation.

Change was needed because there were more large commercial transactions and standardized forms with many “boilerplate” provisions favorable to the drafter.  Negotiations rare and parties rarely read the forms – was “take-it-or-leave it”

Doctrine of unconscionability codified in UCC §2-302 is judicial tool for dealing with unfair contracts.  §2-302 applies strictly for contracts for the sale of goods but it is incorporated in Rstmt 2nd §208.  

UCC §2-302 was designed to allow a court to examine contracts explicitly for bargaining unfairness.  (1) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable clause, or may so limit the application of any unconscionable clause as to avoid any unconscionable result. (2) When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.

Businesses and Consumers can gain relief

Expansion of the doctrine

RSTMT 2nd §208 – If a contract or term thereof is unconscionable at the time the contract is made a court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable term, or may so limit the application of any unconscionable term as to avoid any unconscionable result.

Why doesn’t §1-203 apply – good faith – because it is in the performance of the agreement and unconscionability reaches into the bargaining process – in particular procedural unconscionability.  

Unconscionability decisions made by the court, not by the jury.

Williams v. Walker-Thomas Furniture Co. (US App.  1965)

Facts:  Appellee – Walker-Thomas Furniture Co. ( a retail furniture store in DC ( between 1957 and 1962 sold household items on installment plans to several appellants.

**Add-on clause or dragnet clause – know this

Contracts were printed, standard form contracts – was a lease purchase type form with a stipulated monthly payment.  The title remained in the seller’s name until paid for.  If the buyer defaulted, the seller could repossess.

In addition, there was a clause that stipulated that each payment to be made under the present lease, shall be inclusive of, and not in addition to, the amount of each installment payment to be made by purchaser under such prior leases; and all payments now and hereafter made by purchaser shall be credited pro rata on all outstanding leases, bills, or accounts.

The idea was to keep a balance due on every item purchased until the balance due on all items was paid.  So each time a buyer purchased something new, if the previous items were not completely paid off, the seller had a right to repossess all of the items previously purchased.

Appellant Thorne – 5/12/62 bought furniture for $391.10.  Defaulted within a few months and the furniture store wanted to repossess all items he had purchased since 1958.

Appellant Williams – 4/17/62 bought a stereo for $514.95.  She also defaulted and the furniture store tried to replevy everything she had bought since 12/1957.  She only owed $164 on the original contracts – she had bought items valued at $1800 and had made payments totaling $1400 during that time.  She had 7 kids and got a welfare check of $218.

Court of General Sessions found for the appellee.

DC Court of Appeals affirmed.

Appellant’s principal contention is that some or all of these contracts are unconscionable and therefore not enforceable.

This court disagreed with the DC Ct of Appeals who felt that it should be left up to Congress to consider corrective legislation to protect the public from exploitive contracts like these.

“We do not agree that the court lacked the power to refuse enforcement to contracts found to be unconscionable.”  

This was a question of first impression for this court since they had never adopted or rejected such a rule.

Court quoted newly adopted UCC 2-302 and although it was adopted after these contracts were made, it did not mean that the common law of DC was different at the time, and since there was no precedent, they considered the UCC persuasive authority

Holding  - Where the element of unconscionability is present at the time a contract is made, the contract should not be enforced.

Unconscionability includes when there is an absence of meaningful choice ( meaningful choice often negated by gross inequality of bargaining power.  Also the manner it was entered into ( did each party have similar ability or reasonable opportunity to understand what the agreement was (education, maze of fine print, hidden terms).  

Court believed that when a party of little bargaining power and therefore little choice signs a commercially unreasonable contract with little or no knowledge of its terms, it is hardly likely that his consent or even an objective manifestation of consent, was ever given to all the terms.

Corbin looks at the terms being unconscionable when compared to the mores and business practices of the time and place.

The courts below felt they had to enforce so no findings were made on unconscionability and so there was no sufficient record for deciding the issue as a matter of law – therefore they remanded for a new trial.

 Danaher dissented and felt the Appeals court got it right saying congress should make the corrections in the law.

Note 1.  Procedural unconscionability – either a lack of choice by one party or a defect in the bargaining process

Substantive unconscionability – relates to the fairness of the terms of the resulting bargain.  

Later there were some changes in the use of add-on clauses in consumer credit sales so that money paid was applied to the oldest balances first.

Multifactor balancing approach: does seller believe the consumer will likely default? Will consumer receive substantial benefit from the transaction? Was there a gross disparity between the market price and selling price? Mental impairment or lack of education been taken advantage of?

Higgins v. Superior Court of Los Angeles (California Ct of Appeals 2006)

Extreme Home Makeover Case

Issue – Is the arbitration clause contained in the written agreement executed before the program aired unconscionable?

Facts -  5 siblings aged 21, 19, 17, 16, and 14.  Parents died in 2004.  Oldest son became guardian for the 3 youngest.  Moved in with church friends who had 3 kids the Leomitis

E. Public Policy  (Tues 10/9 pp. 632 – 647)

Problem 7-2 The Genetic Resaercher

Valley Medical Specialists v. Farber – RESTRICTIVE COVENANTS

VIII. Justification for Nonperformance:  Mistake, Changed Circumstances, and Contractual Modifications (wed 10/10 pp. 663 – 684)

This chapter deals with changes in circumstance that have either occurred or come to light since the original agreement was made.

MAC – material adverse change clause – the shit happens clause

Impossibility, impracticability, 

Contract Law is all about risk allocation.  Everyone believes the agreement will increase incremental wealth – the allocation of the risk is created at the time the contract is formed.

In light of the risk-shifting function that contracts perform, it would not be surprising to find contract law generally resistant to the suggestion that a contractual obligation might be avoided just because unforeseen or un-provided for circumstances made it less favorable to one of the parties than had originally been contemplated.

**If for one of the parties a circumstance not expressly provided for in the contract has adversely affected either performance itself or value thereof, should that party be permitted as a result to escape the obligation of performance the contract would otherwise impose?

A. Mistake – sometimes there is a mistaken belief that the parties were using the same language and had the same intentions but turns out they attached different meanings to the terms (Frigaliment – the issue is what is chicken?).  Sometimes the court will hold no contract exists but usually will try to choose one of the intended meanings and go with that.

Sometimes the court finds a mistake does deserve relief.

Lenawee County Board of Health v. Messerly (Michigan 1982)

The case where the Pickle’s are screwed by the “as is” clause

Issue:  Whether appellees should prevail in their attempt to avoid this land contract on the basis of mutual mistake and failure of consideration.

Holding:  The parties did entertain a misapprehension of fact, but the circumstances of this case do not warrant rescission. 

Facts:

Bloom owned an acre of land plus an additional 600 square feet that had a 3-family apartment complex.  

He installed a septic tank on the property without a permit and in violation of the health code.

In 1971 he sold the entire property to the Messerly’s as investment property.

In 1973 they sold it to the Barnes’ who lived there a short while but also used it as investment property.

In 1976 and with the Messerly’s permission, they sold the 1-acre parcel, and put the apartment building up for sale also.

The Barnes then defaulted on their land contract.

In 1977 the Pickles’ wanted to but the property but didn’t like the structure of the Barnes-Messerly deal so the Barnes quit-claim deeded the apartments back to the Messerly’s and then the Pickles’ AFTER inspecting the property contracted directly with the Messerlys for $25,500.  The contract included an “as is” clause.

Within the week – Pickles’ noticed sewage seeping and the county sued both the Messerly’s and the Pickles’ for an injunction against human habitation of the place unless the sewage problem could be fixed.

Injunction was granted.  The Pickles’ refused to pay.  The Messerly’s filed a cross-complaint seeking foreclosure, sale of the property and a deficiency judgment.  The fight was then between the Messerly’s and the Pickles.  Pickles filed a counterclaim against the Messerly’s for rescission and a 3rd party claim against the Barnes. Their claim was for (1) failure of consideration and (2) the Barneses willfully concealed and misrepresentation – a failure to disclose the septic system.  Pickles wanted to hold the Messerly’s liable in equity for the Barnses misrepresentations. They wanted the land contract rescinded.

Trial court – no cause of action because there was no fraud or misrepresentation ( the sewer problem was not caused by any of the parties involved and they had no knowledge of Bloom’s handiwork.  The property was purchased “as is” and after inspection – therefore the negative value cannot be blamed upon the innocent seller.   Ordered foreclosure and $25,943 against Pickles.

Appeals court – affirmed ruling for the Barnses.  Reversed the findings for the messerlys and concluded that a mutual mistake between the Pickles and Messerlys went to a basic (as opposed to collateral) element of the contract ( that they intended to transfer income producing property but it was actually worthless.

Mistake is a belief that is not in accord with the facts and the erroneous belief must relate to the facts in existence at the time of the contract ( both parties were mistaken as to the income producing capacity of the property.

Messerlys ( no mistake in the contractual sense because the defect did not arise until after the contract was executed

Pickles ( contend the Messerlys are confusing the date of the inception of the defect with the date the defect was discovered.

Factual evaluation showed the defect occurred before the Messerly’s bought the land – would take 2500 sq ft of property to support the septic system and with the sale of the 1-acre parcel there was no way to remedy.

Therefore there was a mutual mistake of fact…what is the legal significance?

Appellant’s Messerly cited:

Parties mistake relates only to the quality or value of the real estate transferred and that such mistakes are collateral to the agreement and do not justify recission:

A & M Land Development – 91 lots – could not get permits for septic on 42 of lots – wanted partial rescission because of mistake – was refused – was not a defect in the deed or something in the form or substance of the contract

Appellee’s Pickles cited:

Contend the parties were mistaken as to the very nature of the character of the consideration and that rescission is correct

Sherwood v Walker – the barren cow case – sold a barren cow that was actually pregnant and so the item that was sold “had no existence”

Rescission is indicated when the mistaken belief relates to a basic assumption of the parties upon which the contract is made, and which materially affects the agreed performance of the parties – this is true for this case.

Rescission is not available to relieve a party who has assumed the risk of loss in connection with the mistake

Rstmt §152 & §154

Read about the Westel Nauga case in notes – liked this case A LOT in lecture

Wil-Fred’s, Inc. v. Metropolitan Sanitary District (Illinois 1978)

B. Changed Circumstances: Impossibility, Impracticability, and Frustration (Mon 10-15 pp. 684 – 701)

Defense of mistake – mistake by 1 or both parties as to an existing fact at the time the contract was made.

The 3 doctrines impossibility, impracticability, frustration ( usually thought of as occurring between the making of the contract and the time set for performance (or discovered later).

Impossibility (Rstmt §262, 263, 264)

Contract liability historically a form of strict liability that has been evolving – nonperformance is actionable because defendant failed to perform – whether willful, negligent, or innocent – if it was in fact impossible to perform then specific performance is not a remedy (duh) but court could and would award damages to compensate for lost value of the defendant’s expected performance.

Historical cases:

Taylor v. Caldwell (England 1863)

Fountainhead of modern law of impossibility

Defendant Caldwell agreed to rent a music hall to plaintiff Taylor – hall burned down a few days before 1st performance – Taylor sued – court held because the hall was essential to the performance of the contract and the parties had contracted based on its continued existence – Caldwell’s duty of performance should be excused by its accidental destruction.

Has also been applied to contracts for personal service or for the sale of specific goods.

When a person or thing “necessary for performance” of the agreement dies or is incapacitated, is destroyed or damaged, the duty of performance is accordingly excused.

The doctrine of excuse for impossibility requires a showing of literal impossibility – the thing promised could not be performed at all ( objective impossibility ( no one could do it 

Subjective impossibility ( I can’t do it

Will not excuse simply because it has gotten difficult or more expensive or lost its value to that party.

Frustration (of purpose) (Rstmt §265, 266 and maybe 288 – frustration of object or effect)

The exchange called for had lost all value to the defendant because of a supervening change in extrinsic circumstances.

Historical case:

Krell v. Henry (England 1903)

Defendant had agreed to rent a room overlooking the route for the coronation procession of King Edward VII – King became ill and the procession was canceled ( made the room useless for defendant for the purpose it was rented on that day.  Court held defendant was excused from duty of payment.

Could have been performed literally but is a case of frustration of purpose.

If the contract had been formed and unknown to the parties the king was already ill, could have used “mutual mistake”.

Impracticability (Rstmt §261, 266)

Performance not literally (objectively – no one could do it) impossible or even subjectively impossible (I can’t do it) but it is sufficiently different from what both parties had contemplated at the time of contracting so as to be “impracticable”.

UCC §2-613, 615, 616

Karl Wendt Farm Equipment Co. v. International Harvester Co. (6th Cir. 1991)

931 F.2d 1112

Reversed and remanded in part; affirmed in part

Wendt appeals, IH cross appeals from a deficiency judgment and preceding verdicts

Dealer sales and service agreement – diversity action – arose from IH’s decision to leave the farm equipment business after a dramatic downturn in the market.

Karl Wendt – dealer of IH goods in Marlette, Michigan

IH - 

C. Modification

Problem 8.3 EXAM TYPE PROBLEM  UCC 2-615

§ Doctrine of changed circumstance 

Can Waller bros rely on changes in circumstance occurring since the time the agreement was made to justify nonperformance?

Force majeure clause ( typically provides for excuse where performance is prevented of or delayed by circumstances “beyond the control” of the party seeking excuse ( acts of God clause ( this is in the contract but won’t provide an excuse for change in price.

Impossibility? This won’t work – there does not seem to be a question about getting it done if Associated will agree to the new price ( UCC does not excuse performance because it has become more difficult or expensive ( the purpose of a contract is to lock in some security for changes in prices.

Frustration of purpose? No, has not lost all value to the flooring store; there will be little or no profit perhaps, but reputation is at stake as well.

Impracticable? Is it sufficiently different from what both contemplated as to be impracticable?

No – check the comments – a change in price is not enough reason.

If Associated agrees to pay the higher price for whatever reasons could we later refuse to pay the additional amount based on the prior agreement – either void for lack of consideration or bad faith or duress?

Seems there is a lack of consideration – the same job for what?  What does associated get from this change? Mainly economic duress – obligation of good faith

If an agreement to pay the increased price was enforceable, if you can avoid putting it in writing, can associated refuse to pay based on the contractual language of the original agreement?

There is a merger clause but there is ethical considerations when advising clients on how to proceed.

What law applies ? Rstmt? UCC?  Analyze both ways.  Under common law – requires consideration for a change – so if services, will be cl

Under UCC - 

Alaska Packers’ Association v. Domenico

      United States Court of Appeals

      117 F. 99 (9th Cir. 1902)

       
Parties: Alaska Packers’ Association ( Appellant company ( also respondents

            Domenico ( Plaintiff fisherman ( also called libelants

Issue:  Assuming the appellant’s superintendent at Pyramid Harbor was authorized to make the alleged contract of May 22nd, and that he executed it on behalf of the appellant, was it supported by sufficient consideration?

Holding: Consent to such a demand, under such circumstances, was, without consideration, for the reason that it was based solely on the libelants agreement to render the exact services, and none other, that they were already under contract to provide. 

Facts: Originally on March 26, 1900 the fisherman entered into a written contract to go from San Francisco to Alaska for the 1900 fishing season for $50 each and 2 cents for each red salmon caught.  

April 15, 1900 – 21 fishermen signed on under the same terms as the March 26 contract except being paid $60. They went to Alaska and started working.  The appellant had invested approximately $150k in the cannery.

May 15, 1900 – all the fishermen stopped work and demanded $100 instead of the $50 and $60 originally agreed to; said they would return to San Francisco; impossible to get replacements due to remote location and short season.

May 22, 1900 – the company’s superintendent gave in and copied their contracts – changed the amounts to $100 and had them signed in front of a shipping commissioner brought in by the fisherman – claims they were told them he was without authority

When the season was over, fisherguys demanded payment based on the May 22 contract and the company refused. Some of the guys got paid based on the earlier contracts and had to sign a release.

Fisherman claimed the fishing nets were defective and the increased base pay was because they would not be able to make money form the fishing (2 cents per salmon).  Court decided this was a matter of facts that were best determined by the trial court but seemed implausible that the company would provide faulty nets.

Court found the fishermen willfully and arbitrarily broke the agreement and in fact the appellant was entitled to damages.  The superintendent did not have the authority to alter contracts or enter new contracts and did not have authority to voluntarily waiver the terms of the original contract.

King v. Railway – a party who refuses to perform and coerces the other party to increase compensation for something already legally obligated to do is taking an unjustified advantage of the other party.

A party cannot lay the foundation of an estoppel by his own wrong where the promise is just a repeat of an existing legal promise.

The promise obtained through coercion cannot be legally enforced even though the coercing party has completed his contract and relied upon it.

Lingenfelder v. Brewing Co.- court held a contract void when a building owner agreed to an increased sum because an architect refused to complete the job unless he did.  Tried to claim it was a new contract.   The architect took advantage of the situation and would be like offering a premium on bad faith.

A promise to pay a man for what he is already obligated to do is without consideration.

Regarded as nudum pactum - in Latin literally means 'Bare or Naked Promise.' In common law, it refers to a promise that is not legally enforceable for want of consideration. An example of a nudum pactum would be an offer to sell something without a corresponding offer of value in exchange. Since the offer has not been created with any consideration, it is gratuitous and treated as a unilateral contract. The offer is therefore revocable at any time by the offeror before acceptance by the offeree.
The Uniform Commercial Code has invalidated the doctrine of nudum pactum as it applies to offers made by 'merchants' under the firm offer rule under certain circumstances. It holds that those offers are legally enforceable in a manner similar to option contracts.

Notes 

1. admiralty claim = libel ( hence the nomenclature in the case

2. Pre-existing duty rule (barrier to enforcement of a contract modification) ( merely promising to perform an existing obligation will not serve as valid consideration for additional compensation from the other party.

Could have asked for a wage increase IF they offered additional services to serve as consideration ( fix the fishing nets or something else they were not already obligated to do ( however there contract was pretty inclusive; maybe add a merger clause; argue the company’s man had authority – was cloaked in authority (what case was that from?)

3. Policing coercive behavior – plaintiffs claim that fishing nets were defective was found “highly improbable” ( that defendants interest were linked to the success of the fishermen.  Some theories suggest it would be better to enforce the contract modifications without new consideration subject to policing mechanisms of economic duress, unconscionability and good faith.

4. Threedy thinks( should have focused on cannery’s capacity ( was it exceeded ( that would establish a motive for limiting the catch.  And if being supplied by local tribes or there was evidence that other canneries spent more on equipment, that would have helped argument re: defective nets.

5. Modification of employment contracts – Contempo Design v. Chicago Carpenters (7th Cir) – despite a “no strike” provision, they did strike when employer was pursuing a big contract and under pressure from an overdue loan – employer agreed to a pay raise and other benefits but reserved right to sue union.

Courts majority relied on Alaska Packers to develop federal common law and held – the modified agreement was unenforceable for lack of consideration and noted that the pre-existing duty rule served to prevent coercive modification.

Personnel Manuals – deemed to become binding through unilateral contract formation process ( question about if the employer makes changes, are these revisions viewed as one-sided modifications of an existing contract requiring fresh consideration to be effective?  And if so, what would be the new consideration?

If an employer announces the changes and gives reasonable notice without interfering with employees vested interests, no additional consideration required.

Employer may also unilaterally replace previous for-cause termination policy with employment at-will ( this is not an issue of contract formation but of employment policy

6. Other exceptions to the pre-existing duty rule – courts generally require that a modification be supported by consideration on both sides – even if minimal.  

Exceptions are: 

(1) unforeseen circumstances (Rstmt 2nd §89a) – a promise of modification is binding if fair and equitable in view of the circumstances not anticipated by the parties when the contract was made ( may be applicable even if the unforeseen circumstances not fully qualified on the impracticability doctrine

(2) reliance (Rstmt 2nd §89c) – to the extent that justice requires enforcement in view of material change of position in reliance on the promise ( principle of §90 given a more focused application 

(3) mutual release (Rstmt 2nd 89b) – to the extent required by statute – example of the employment contract being torn up and then immediately reformed because the guy was offered a better paying job and the company wanted to keep him. 

IX. Rights and Duties of Third Parties (10/17 pp. 741 – 762)

3rd Party may have a standing to recover on a contract

Vogan v Hayes Appraisal Associates – Vogans were building a home – had building loan from MidAmerica bank – who hired Hayes to monitor progress on new home construction – bank was disbursing payments based on progress reports from the appraisal company.  Contractor defaulted before home was completed but all money had been disbursed.  

Hayes – Promisor, MidAmerica – promisee, Vogans – 3rd party beneficiaries

They were supposedly benefiting – the protection of their loan funds

Zigas v Superior Court

Public importance – HUD housing and the landlord was overcharging – tenants brought suit – Calif allows third party suits for breaches of contract where no government agency is a party to the contract. A contract made to benefit a 3rd party may be enforced by him at any time before the parties thereto rescind.

Assignment and Delegation of contractual Duties and Rights

Assignee – the one to whom the merchant accounts have been sold or pledged

Assignor – is the original obligee

A contract right can be assigned – such an assignment at once creates in the assignee a new right and extinguishes the right of the assignor.

Contractual duty is different – can delegate a duty to someone else – but getting someone else to do it does not extinguish the duty of performance of the contract from the original party (unless specifically released).

Herzog v Irace

The accident guy and the lawyer and the doctor who was assigned rights and didn’t get em

Sally Beauty v Nexxus

Nexus entered into an exclusive distributor of hair care with Best.  Best was acquired by Sally, Nexxus cancelled the contract – should not have to stick with a direct competitor.

Was it a personal nature of the services – no –was more about goods and so governed by the UCC and problem with the delegation – duty of performance – Nexxus didn’t want Sally Beauty’s substituted performance.  Agreement was one for best efforts and exclusivity and court did not believe that Sally would provide the same thing – cannot delegate duty to a competitor in the same market.

X. Consequences of Nonperformance:  Express Conditions, Material Breach, and Anticipatory Repudiation

Sometimes the express terms of an agreement will state that performance is not due until some specified event has taken place.  If so, then the agreement is said to be “conditioned” and the happening of that event is an “express condition” to the duty of performance.

The nonoccurance of a condition can be “excused” ( and then the conditional duty becomes unconditional and the promisor’s failure to perform amounts to breach.

When an express condition has simply failed to occur, the conditional duty never arises and the promisor is justified in not performing.


Another question is - What effect does the failed performance or partial performance of one party have on the performance obligation of the other party.

A. Express Conditions 

An express condition will often be a condition to the duty of one party to protect that party from having to perform – like unable to get financing.

The party whose performance is “conditioned” is the “obligor” ( the one whose performance obligation is at issue.

The other party is the “obligee” ( the one to who the performance obligation is owed, and the one who is trying to enforce it.

Oppenheimer & Co. v. Oppenheim, Appel, Dixon & Co. (NY Ct of App 1995)

About the formation and existence of a sublease.

Oppenheimer (Plaintiff) moved into a new building (World Financial Center) and had 3-years remaining on lease in the 33rd floor of the old building (One New York Plaza).  Oppenheim was on the 29th floor and wanted to expand so agreed to sublease.

Sublease agreement was conditional ( 1(a) the plaintiff must obtain the prime landlords written notice that the sublease was ok on or before December 30, 1986 or the agreement was null and void.  Then defendant was to immediately submit buildout plans and the plaintiff was to have a written consent on that work by Jan 30, 1987.  Plaintiff delivered the sublease agreement on time with the new deadlines (that were agreed to) but did not deliver a written agreement for the buildout approval by the new deadline of Feb 25 ( but plaintiff’s attorney phoned defendant’s attorney and told them they had permission.  Def attorney called pltf’s attorney on feb 26 and said the deal was off because they did not have the written agreement.

A condition precedent is an act or event, other than a lapse of time, which, unless the condition is excused, must occur before a duty to perform a promise in the agreement arises.

· Act or event which must occur before a party is obliged to perform a promise made pursuant to an existing contract

· Condition precedent can also be to the formation or existence of the contract itself

Conditions can be expressed or implied:

· Expressed are agreed to and imposed by the parties themselves ( must be literally performed

· Implied or constructive conditions are those imposed by law to do justice ( ordinarily arise from the language of promise and are subject to the precept that substantial compliance is sufficient.  

Issue: Whether the doctrine of substantial performance applies to the facts of this case.

Holding: Does not

Procedural history: 

Plaintiff won in trial court

Defendant moved for judgment notwithstanding the verdict.  Supreme Court granted motion ruling as a matter of law, the doctrine of substantial performance has no application to this dispute – agreement is free of ambiguity in setting the deadline that plaintiff did not honor.

Appellate division then reversed the judgment on law and facts, and reinstated the jury verdict( concluding the question of substantial compliance was properly submitted to the jury and verdict should be reinstated.  Said the plaintiff’s failure to deliver the written consent was inconsequential.

This court granted motion for appeal and reversed again.

C. Material breach

Jacobs & Young v Kent

The different brand pipe case

Sackett v. Spindler

Spindler selling newspaper to Sackett – difference between total and partial breach is based on materiality.

A total breach relieves the nonbreaching party from his duties under the contract -> actual and future harm

A partial breach – does not relieve the other party of the contractual duties ( remedy is the actual harm to date

C. Anticipatory repudiation (class #   , 10/29/07 pp. 824-833)

By rules of constructive conditions ( if one party commits a total breach when his performance is due, the other party is justified in treating her performance obligations as discharged.

If something happens before performance is due to cause the 2nd party to have serious doubt about the other parties willingness or ability to perform 

( for example the 1st party refuses to perform ( this is anticipatory repudiation ( can be expressed orally, in writing, or by conduct.

( even if 1st party does not actually repudiate his obligations, 2nd party may have reasonable grounds for insecurity about 1st parties ability to perform timely ( financial insecurity, shortage of materials.

***Must the party who learns of an anticipatory repudiation, or who has reasonable grounds for insecurity of performance, wait until the time specified for performance to exercise her  legal rights?  Or does the law give her the right to act immediately?

Truman L. Flatt & Sons Co. v. Schupf (Illinois 1995)

· Plaintiff filed for specific performance of a real estate contract 

· Defendant granted MSJ by trial court (basis was plaintiff repudiated the contract)

· Appellate court reversed and remanded

Facts:  Entered into a real estate contract in March 1993 for a parcel of land for $160,000 in March 1993 with closing to be on or before June 30, 1993, contingent upon zoning relief to allow an asphalt plant.

Contract was voidable by buyer if zoning not accomplished

May 21 ( plaintiff’s attorney sent the defendants attorney a letter describing the substantial public opposition and indicated they had withdrawn the request for rezoning rather than face almost certain defeat.

Indicated they were still interested in the land but was less valuable to them and stated the clients had authorized an offer of $142,500 – and asked to check with client’s to see if that revision was acceptable or not.

June 9 ( defendant’s attorney replied that the owners not interested in selling for $142,500.

June 14 ( plaintiff’s attorney replied that had rec’d letter and that after consideration had decided to go along with the original contract despite the zoning and wanted to set up closing date.

June 23, July 6 ( plaintiff’s attorney sent 2 more letters about closing and defendant’s preparation.

July 8 ( defendant’s attorney replied it was his clients position that plaintiff’s failure to waive the rezoning requirement and proceed with the contract at the time the rezoning was denied, coupled with a new offer on the price, effectively voided the contract. (Was this a counteroffer that would void the original?)

Plaintiff sent one more letter to try and get defendant to honor contract.

Defendants declined to honor contract and arranged to return earnest money.

Prior to hearing on the motions, plaintiff filed interrogatories about current disposition of the property – specifically found there was no other parties interested in the property.

Trial court found the plaintiff had repudiated the contract.

Plaintiff appealed arguing the trial court erred because (1) plaintiff did not repudiate and (2) even if it did repudiate, it timely retracted.

Summary judgment is proper when the case hinges on a question of law.

Issue: Was the defendant entitled to a summary judgment as a matter of law based on the facts (not in dispute)?


Doctrine of anticipatory repudiation – requires a clear manifestation of an intent not to perform by the specified date in the contract – and unequivocal manifestation that he will not render the promised performance when the time fixed for it in the contract arrives.


Rstmt §250 (comment b) adopts UCC §2-610 (comment 2) language ( language that under a fair reading amounts to a statement of intention not to perform except on conditions that go beyond the contract constitutes a repudiation.


Case law suggests that a suggestion for a modification of the contract does not amount to a repudiation (Calamari) and that request for a change in the price terms does not amount to repudiation (Wooten, Stolper).  Defendant claims that if you look at the letter and the totality of the circumstances – there was an implied threat of nonperformance if defendant did not agree.

Appellate court disagreed ( May 21 letter did not constitute a clearly implied threat. 


Illinois law requires a repudiation be manifested clearly and unequivocally ( the May 21 letter was “ambiguous” at most.

Finding: The trial court erred in declaring the May 21 letter anticipatorily repudiated the real estate contract as a matter of law.

Also, even if the plaintiff had repudiated the contract, the trial court erred in granting on this basis because plaintiff timely retracted its repudiation.

Case law (Refrigedora) ( holds that the repudiating party had the power of retraction unless the injured party has brought suit or otherwise materially changed its position ( basically Rstmt §256(1) ( changes position in reliance on repudiation or indicates to the other party that he considers the repudiation final.

Plaintiff argues that the defendants letter June 9 failed to treat the contract as rescinded and that absent notice or other manifestation defendants were pursuing other options, plaintiff is free to retract its repudiation – and plaintiff is correct.

Defendants admitted in interrogatories there was no other agreement or discussions with other parties ( if no material change in position, they must indicate to the other party they consider the contract rescinded ( by bringing suit, notifying the repudiating party, or other manifestation( prior to such indication, repudiating party is free to retract.

Even under common law, this case wouldn’t fly.

Holding: because plaintiff timely retracted any alleged repudiation of the contract, the trial court erred in granting the MSJ.

Reversed and remanded.

Note 1 

Hornell Brewing Co. v. Spry (New York 1997)

· Plaintiff Hornell a supplier and marketer of alcoholic and non-alcoholic beverages, including “Arizona” brand ice tea drink

· Defendant Stephen Spry and Arizona Tea Products Ltd, distributor of Hornell beverages in Canada

· Action for a declaratory judgment to terminate any rights of Stephen Spry to distribute Hornell in Canada

Facts:

· Spry approached Hornell’s chairman Vultaggio in late 1992 about a distributorship.

· Vultaggio had heard of Spry’s reputation as a successful and wealthy beer distributor who had recently sold his business.

· Base on Spry’s ambitious plan and reputation, in early 1993 granted a distributorship with the exclusive right to purchase Arizona products for distribution in Canada and Spry formed Canadian corporation, Arizona Ice Tea, Ltd.

· Originally oral agreement – then Hornell provided a letter in July 1993 regarding their exclusive arrangement so Spry could obtain financing – did not spell out details

· Usual course with a distributor was to spell out details after negotiations.

· During 1993 and until May 1994 ( sold on 10-day credit terms

· In May 1994, after problematic course of business dealings, Hornell terminated relationship (de facto)

· Problem was Spry’s failure to submit timely payments – between Nov and Dec 1993 and Feb 1994 ( unpaid invoice grew from $20k to $100k and a payment for $31k was returned for insufficient funds

· March and April ( meetings and calls etc ( re: Spry’s constant arrearages and the need for Spry to obtain a line of credit or a letter of credit that would place business arrangement on more secure footing ( to protect Hornell

· Some kind of letter March 27 from Vanguard which never materialized into a line of credit although Spry sent this letter to Hornell.

· Plaintiff had two distinct goals (1) to collect money owed by Spry and (2) stabilize any future relationship based on proven, reliable credit assurances

· March and April Spry continued to break promises to pay and Hornell questioned the validity of the Vanguard line of credit

· Next information had conflicting facts: during an April 15, 1994 meeting between Vultaggio and Spry, Spry put a guy named Worthy on the phone who was from Metro Factors, Inc. ( Vultaggio believed it was some lending guy who was going to verify a line of credit ( Worthy says he identified himself as a factoring company

· Worthy said that Vultaggio told him that once the arrears were cleared up ( Hornell would provide Spry a $300k line of credit – net 14 days – and that shipments would resume once he was paid in full and if he stayed current

· Promised payment by 4/19 – did not receive and instead got a letter on 4/25 from Spry to send to Metro (the Factors, Inc had been whited out from the copy sent by worthy to spry) – basically to outline the agreement – and it promised payment by May 2 on past due balance (79k) – and the LOC of $300k/net 14d.  

· No payment May 2, did receive a full payment from Metro on May 9 – after which Spry ordered a trailer load of stuff costing $390k - $450k.

· In the interim, Hornell learned that the Spry warehouses were empty – void of product, managers, employees ( sham operation

· On May 10, Hornell requested a letter confirming the existence of the 1.5 million LOC mentioned earlier (Vanguard?) – along with valid financial statements and a personal guarantee.

· Spry did not respond to the letter.  Never sent a copy of his agreement with Metro.

· May 26 Vultaggio met with Spry and gave him a letter of termination – Spry took it but did not sign – Hornell attempted to negotiate with Spry re: termination.  No response so this action filed.

Analysis:

· There was an enforceable contract (UCC 2-204(1), 2-206(1), 2-207(3)) – as indicated by the conduct of the parties

· Plaintiff demonstrated a basis for lawfully terminating contract per UCC 2-609 ( party can upon reasonable grounds for insecurity demand adequate assurance of performance

· Reasonable grounds is a matter of fact ( words, course of performance or dealings, nature of the contract and the industry

· Seller must properly request assurance (actually make it known to buyer – usually in writing, but not always)

· After demanding assurance ( seller must determine what adequate assurance is relative to commercial reasonableness and factual conditions

· Spry contends they had a right to demand assurances based on his shaky history with them but claim they satisfied those demands by the conversation between Worthy and Vultaggio, the “letter” to Metro, and the $79k payment and that the plaintiff had no right to demand further assurances.

· Court found that both def and pltf were wrong about only being one demand for adequate assurance and that after the assurance given april 15 by Worthy, there arose another occasion on May 9 in which Hornell had FURTHER reasonable grounds for insecurity and an additional basis for seeking further adequate assurances.

· There was a further change ( once payment of arrears was made, Hornell would release up to $300k worth of product/net 14 ( but by placing an order exceeding that proposed limit, there was no opportunity to test out whether Spry could be relied on to conform to the terms agreed upon before Spry would be indebted for a very large amount.

· At this point, still no verification (writing) as to an assurance for payment from Metro or Spry despite Hornell’s demand on May 10 (following the large order on May 2) ( these financials along with the info Hornell had about the lack of a valid operation in Canada created additional insecurities and entitled Hornell to ask for additional assurances which they did when requesting the documented line of credit or other guarantee (irrevocable letter of credit for 300k)

· Defendants failure to respond constituted a repudiation of the distributorship agreement which entitled plaintiff to suspend performance and terminate the agreement

· Even if had seen Metro’s agreement with Spry, there would have been reason for concern by Hornell since Spry said the order was for summer inventory so there would not be adequate receivables to factor within the 14 day payment window.

· The court determined the demands were commercially reasonable

· Court says it was influenced by Sprys regrettable lack of credibility – even much greater than Hornell was aware ( Spry engaged in improper and deceptive business practices. 

Problem: 

Early 2006
Mason acquired rights to the novel.

August 1, 2006
NBS entered written agreement w/Mason - miniseries w/Mason supervising.


NBS to pay Mason $1.5 million – 500K due at signing and then installments.  



NBS would hire write and engage in preproduction preparation. 

¶ 14 provided that NBS would notify Mason by August 1, 2007 (1-year) whether it planned to proceed.  If yes, NBS submits screenplay/preproduction report to Mason for approval.  Also, parties would meet within 30 days to develop budget and schedule.

  

If no, agreement terminates and Mason keeps 500K. 

May 2007

NBS notified Mason of delay and attempted to modify contract by extending deadline to February 1,  2008.  Mason did not sign.

August 1, 2007

NBS notified Mason it planned to proceed, but then failed to submit screenplay/preproduction report.  NBS then asked to meet with Mason.  

August 24, 2007
Mason met with NBS to discuss issues.  NBW would provide screenplay preproduction report in three months. 

One week later

Mason’s lawyer wrote to NBS (Because of failure to provide screenplay preproduction report, Mason had no further obligation.  Contract terminated. 

May 2007 request for modification could be seen by Mason as anticipatory repudiation; however, usually request for modification is not viewed as a repudiation.  Even if viewed as anticipatory repudiation, NBS retracted repudiation timely by notifying Mason on original deadline that it planned to proceed – although they did not meet the conditions.  Mason did not appear to have materially changed his position.  

NBS did meet timely with Mason within 30 days after notification of election to proceed to discuss budget and schedule.  

NBS did not submit screenplay or preproduction report but contract is silent as to when these are due although problem hints they were due upon notification.  NBS did begin screenplay and report, but both were incomplete at deadline.  Trier of fact would need to determine if three month time frame was reasonable or unreasonable.  

Mason may have breached contract at end of August.  NBS did not appear to have breached as it requested modification and then notified by deadline, BUT – did not have their paperwork ready only had begun screenplay/report, paid  $500K, met within 30 days.  

$500K appears to be express term:  In no event, however, shall Mason be required to refund the Advance Payment.  

Main issue:  Was three month timeline to provide screenplay/report unreasonable?  If yes, NBS breached.  If no, Mason breached.  Doesn’t appear NBS can recover $500K at all if viewed as express term.  

XI. Expectation Damages:  Principles and Limitations (11/5/07 pp. 845 – 857)

This chapter addresses the question of what remedies should be available to a party who has been injured by the other party’s unjustified failure to perform her contractual obligation.

It is assumed one party has committed an “actionable breach” – unjustified nonperformance.

Expectation damages compensate the injured party for the benefit he would have received had the contract not been breached, minus any amount he would have spent in performance of the contract.  Such damages must be proven with certainty, and may be measured by the contract price, loss in value, or lost profits.

Expectation damages – which may be general or consequential – must be foreseeable.  Hadley v. Baxendale, 156 Eng. Rep. 145 (1845). General damages are the natural and probable consequence of a breach and are deemed to have been within the contemplation of the breaching party.  A party seeking general damages need not offer further proof that the damages were foreseeable.  Consequential (or special) damages arise from the special facts and circumstances of the case and are not deemed to be within the contemplation of the breaching party unless he was made aware of such specific facts and circumstances.  A party seeking consequential damages must demonstrate that the damages were foreseeable at the time the contract was formed.

What kinds of remedies are available to give the plaintiff not merely symbolic justice but actual redress for the injury caused by the defendant’s breach?

Specific relief is not usually an issue.  People usually want money damages so the question is how do you calculate such damages?

Fuller and Perdue – modern approach to contract remedies – 3 basic interests to protect:

1) Restitution interest – to prevent unjust enrichment - Plaintiff has in reliance on the promise of the defendant conferred some value to the defendant – idea is to disgorge the value conferred on defendant.

2) Reliance interest – to undue the harm  - Plaintiff has in reliance on the promise of the defendant changed his position – the idea is to put him in as good a position as he was before the promise was made.

3) Expectation interest – without insisting on reliance by the promisee or enrichment of the promisor, the promisee valued the expected performance created by the promise – the object is to place the plaintiff in as good a position as he would have been IF the promise had been performed.

The normal rule of contract recovery has been to measure damages by the value of the promised performance.

Rstmt 2nd §344

Rstmt 2nd §347 

The rule of expectation damages survives as the stated norm for contract actions.  

A.  Computing the Value of Plaintiff’s Expectation

      The expectation that the court seeks to protect in its award of contract damages is the gain the plaintiff would have realized if the contract had been fully performed by both parties.

Damages = Loss of value + Other loss – cost avoided – loss avoided

Loss of value – the value to the injured party of the goods that were to have been tendered 

Other loss – additional costs incurred after breach in a reasonable attempt to avoid further loss

Cost avoided – the spending stops (by injured party in total breach)

Loss avoided – through salvaging or reallocating (by injured party in total breach) 
 

Both losses of value are adverse to the injured party and result in damages

Both avoided loss and costs are beneficial to the injured party and decrease the damages

Case 1 Expected to make $20,000 profit (value loss between the $200,000 – $180,000) and sustained other loss of $25,000 (difference between the amount paid ($95,000 - $70,000)and the amount spent already) less the amount ($10,000) he was able to recoup when he resold the materials (loss avoided) = $20,000 + $25,000 - $10,000 = $35,000 to builder
-----

Case 2 Total amount still expected under contract $75,000 (has already been paid for 6 months so remaining is the loss value) + $1,000 employment agency fee (other loss) – $45,000 salary from new job = $31,000 to wrongfully terminated employee 

Case 3 Using “expected net profit” = expected net profit on the entire contract plus the builder’s unreimbursed expenses.    ($200,000 - $180,000) + ($95,000 - $70,000 – $10,000) = $35,000 

Roesch v. Bray (Ohio 1988)

The real estate transaction between family members – this one seems wrong to me – they breached a contract!

Plaintiff Roesch (kids)– selling their home on Lincoln Avenue

Defendant Bray (parents)– were supposed to buy the home (Harry Bray is father of Janie Roesch) – ended up breaching

Facts:

Written contract 8/18/1982 for the kids to sell the parents their home.  5 days later the parents informed the kids they were not going to be able to perform.

Prior to the breach, the kids entered into a contract to buy another home (in Huron) – and were encouraged by the Brays to do so.

Agreement was for a purchase price of $65,000 with $45,000 to be paid at closing and the remainder of $20,000 to be paid when appellees sold their home.  No interest.  

Because of breach by the Bray’s, the Roesch’s had to borrow $45,000 at 16% interest to meet their obligations on the Huron home they were purchasing.

A year later they sold the Lincoln Avenue home for $63,500.  

11/26/85 ( trial court granted a partial summary judgment on issue of breach – damages determined by a referee ( recommended a damage award of $9163 (which included payment of utilities, taxes, yard maintenance, real estate taxes, advertising and interest on the $45k borrowed at a rate of 16%).  The trial judge adopted this allowing for interest from the date of the breach of 10%.

Appellants contend they should have rec’d more – the difference in the proceeds actually realized $65,000 - $52,149.20

Appellees contend the difference in the selling price ($65,000 - $63,500 = $1,500) plus interest is the only amount owed in addition to what has been recovered.

Court found the housing market was slow and the interest rates were high so not unreasonable to assume the market price a year later was a good indicator of fair market value.  Plus – the price was close to what the contract called for.  

Appellants are entitled to the benefit of their bargain: the contract price less the actual resale price.

Appelles not responsible for the costs of the appellants holding the property ( losses are usually limited to those reasonably expected as a probable result of the breach.  

Damage awards for ongoing expenses like those could cause harsh results – and mount indefinitely.

Court concluded that expenses such as the taxes, utilities, upkeep ( incidental to ownership

End result was for $1500 plus 10% from the date of the breach.

B. Restrictions on the Recovery of Expectation Damages:  Foreseeability, Certainty, and Causation (Class #   , 11/12/07 pp. 868 – 886)

Rstmt 2nd §347 distinguishes between two positive components of plaintiff’s recovery: Loss in value  (computed with respect to the value of performance actually received from the defendant) and other loss.

Consequential losses – losses that are extrinsic to the valuation of the defendant’s performance and subject to certain controls not applied to ordinary losses.

Hadley v. Baxendale (England 1854) ( gotta be a classic ( case about foreseeability at the time of contracting for determining consequential damages

Hadley is a miller and the mill stopped on 5/11 and on 5/12 determined it was because of a broken crankshaft. On 5/13 one of the servants went to the shipping office of Baxendale (Pickford & Co.) and told them the mill was stopped and the shaft had to go immediately.  Servant was told have there by noon any day and they would get it to Greenwich on the following day. Paid 2 pounds 4 shillings and told the defendant’s clerk to make a note if he needed to that this was a rush job. 

For some reason, there was a delay (neglect) ( new shaft was delayed by several days and the mill lost profit it did not have to lose.

Defendant’s objected that the damages of lost profits were too remote but the jury found that the damages amounted to 25 pounds more than the amount paid into court (?)

New trial on grounds of misdirection ( court then elaborated on the rule that the next judge should use to calculate damages.

The standard rule was: that the amount which would have been received had the contract been kept, is the measure of damages if the contract is broken.

The rule for this case: where the 2 parties have made a contract which one has broken, the other party should get damages that may be fairly and reasonably considered either as arising from such breach, or as reasonably could been supposed by both parties could arise, at the time of contracting.

If there are special circumstances that are communicated from the plaintiff to the defendant at the time of contracting and thus known to both ( could recover damages for such ( and may also have charged more for the greater risk they assume

The court then goes on to say the only thing the plaintiff communicated was the mill shaft was broken ( and the plaintiffs were millers ( although there seems to be more info than that in the facts.

Anyway the decision was that lost profits were not foreseeable because they were not communicated to the defendant and so do not flow naturally from the breach

Note 1.  Hadley v Baxendale places an appropriate rule of limitation on damages that would otherwise be recoverable under an unrestricted “expectation” rule.  Result has been studied as controversial – seems it should have allowed for damages unless the clear should have been even more explicit or a higher up of both companies been involved.  Hadley decision may have been an attempt to protect infant industries in the early stages of the industrial revolution. 

Note 2.  General damages – those that arise naturally from the breach aka “direct” damages.

Consequential damages – those that arise from special circumstances communicated at the time the contract is formed aka “special” damages.

Plaintiff need not make any special showing to recover general damages.

The most important type of consequential damages in commercial cases is lost profits arising from collateral contracts.

Note 3.  Foreseeability of the loss.

Rstmt 2nd §351 – Unforeseeability and related limitations on damages

UCC §2-715(2) – Buyer’s Incidental and Consequential damages

1st Liability for the foreseeable consequences of breach only applicable to those things known at the time of contracting – not at the time of breach (which would be more like law of torts)

2nd The type of loss must be foreseeable – not the manner in which it occurs

3rd The risks are referred to in terms of both parties but the focus of foreseeability is on the breaching party.

4th The standard for foreseeability is at least part objective – the liability for losses about which it had reason to know.

5th The loss must be foreseeable as a probable result of the breach – does not extend to remote losses.

Note 4.  Hadley under CISG – damages are a sum equal to the loss, including loss of profit, suffered by the other party as a consequence of the breach.

Note 5.  Tacit agreement test – even more limiting than Hadley – would require showing the special circumstances were made known to the other party and the other party “consciously assumed” liability.  This test largely rejected.

Epstein – damages should be viewed as a question of contract interpretation and if the contract specifies the measure of damaged – that provision should be enforced (unless duress, etc).  When the contract is silent as to damages, court should adopt the “default rule” of damages that the parties would most likely have agreed on had they considered the issue of damages.

Eisenberg – argues the utility of the Hadley rule depends on the communication between the parties and setting the price to reflect the risk – but this is not likely to happen in standardized markets – so he believes a rule that allows recovery of all losses proximately caused by the breach.

Florafax International, Inc. v. GTE Market Resources, Inc. (Oklahoma 1997)

Considering the jury award to Florafax for lost profits from cancellation of a collateral contract by Bellerose over a two-year period after GTE breached.  

Florafax - is a flowers-by-wire company – acts as a clearinghouse between florists throughout the US and internationally.  Florafax also solicits 3rd party clients to advertise to consumers in various forms so they can order floral arrangements via 1-800 calls.  

Florafax and Bellerose - One big 3rd party customer is Bellerose 1-800-FLOWERS – and Bellerose and Florafax entered a contract in early October 1989 where Florafax (and/or its designees) would handle the orders – and Florafax would be paid per order placed – the initial term was 1-year – to be automatically renewed month-to-month therafter – but either party could terminate with 60-days notice.

Florafax and GTE – GTE is a telecommunication and telemarketing service – provided a call answering center for business.  Florafax subcontracted out much of this work and in mid-October, about 2-weeks after the Bellrose agreement – the Florafax/GTE contract was entered – GTE promised it would via a call answering center handle the activities associated with incoming calls and place outgoing calls or computer transmissions directed to it by Florafax – and Florafax would pay certain fees depending on the type of service.  Term was 3-years but might terminate after 2 years based on a price-fee renegotiation clause.  

The termination clause also allowed Florafax consequential damages and lost profits in recognition that a breach by GTE would result in tremendous damage to Florafax.  In addition GTE knew it would be providing services for Florafax as well as others and knew that Bellrose was a huge customer that placed 100,000 – 200,000 calls per year – they considered this a good thing that Florafax was constatntly marketing  and promoting and soliciting 3rd party contracts.

Turns out GTE was not going to make much money.  Between Christmas 1989 and Valentines 1990 began to be performance problems with GTE.   After Valentines and leading up to the largest floral holiday, Mothers Day, performance declined and the most glaring breach occurring in the week preceding Mothers day – insufficient staff to answer the phones – orders and income lost.  In addition a GTE manager for the account told the Florafax manager to watch out for their interests – that GTE no longer wanted the account because they were not making money.

In addition, because of GTE’s failure to perform, Florafax lost the Bellerose contract in July 1990.  Bellerose president testified he had anticipated a long-term relationship with Florafax.  Also, Florafax incurred costs associated with setting up a call center to perform GTE’s duties.  

Florafax had an economist (calculated 1.9 million over a 3 year period using 100% growth) and GTE had a CPA (calculated $505k over 3 years with flat growth but believed $294k over 2 years more likely since the renegotiation clause) – as experts to help answer the question of damages from lost profits.  Both accounted for the fees that would have been paid to GTE.

Jury found GTE breached and awarded Florafax $750k in lost profit damages – based on a 2 year period – other damages were about $820k for the cost associated with setting up the call center.

On appeal GTE claimed the lost profits were not recoverable because they were 3rd party or because they were not entitled – but if they were recoverable they should not be extended more than 60 days because too remote relative to the Bellerose contract.

Court thought this was BS – said Oklahoma law allows recovery of lost profit that can be proven – even if a 3rd party contract – that they were aware of the Bellerose contract and the volume of calls and they even contemplated how serious a breach would be by the damages clause in the termination paragraph of the contract – also, there was an intentional breach by GTE, not accidental or unintentional.  Court also found the 60 day clause in the Bellerose contract does not preclude recovery of lost profits beyond the 60 day period – that Bellrose contemplated a long relationship and had been in business for 16 years – also evidence that Beelerose showed growth after the termination which supports the growth estimates as reasonable.

Appeals court thought the jury got it right.

Note 1.  If the contract were before the contract with Bellerose, would have been a real question of foreseeability of the sizeable damages due to loss of profit caused by the GTE breach.

Contract damages were consequential – the second prong of Hadley test - there were no direct damages from the breach since Florafax did not expect to make a profit off the contract with GTE – they were from collateral contracts.

Note 2. There was a contractual clause that allowed Florafax damages in the event of breach by GTE and it did not specify any limitations.

Note 3.  Some limitation in damages to prevent injustice when there is extreme disproportion between the price charged by the defendant and the liability imposed – Rstmt 2nd §351(3)

Note 4.  Cannot recover speculative damages Rstmt 2nd §352 – plaintiffs must prove their damages with reasonable certainty.  When a plaintiff establishes the fact of damage, the jury is given wide leeway in awarding compensation.

Note 5.  Pltff of lost profits generally requires expert testimony.  In computing these – the plaintiff is only entitled to net profits, not gross profits.  The award of the $$ to set up the call center is money that they should not have had to spend except for the breach – it allowed them to stay in business and when the damages were calculated – there was an allowance made for the fees that would have been paid to GTE.  

Pltf is not allowed to recover both a decrease in market value and the present value of future income ( it is actually two ways to measure the same damages.

Note 6.  New business rule – pltfs have great difficulty recovering lost profits in a new business because there is no prior history of profitability ( the evidentiary rule creates a higher level of proof needed to achieve reasonable certainty as to amount of damages.

Note 7.  Consequential damages in other cases – 

Lender’s breach can lead to unfavorable interest rate and prevent profits from transactions contemplated with the funds - §351, comment e ( consequential damages may be recovered in some cases for breach of contract to lend money and courts have allowed such awards if the requirements of mitigation (applied for other loan), foreseeability, and certainty have been met.

Employment contract – employee may recover as general damages the wages to have been earned under the contract less wages could have earned from comparable employment found through reasonable efforts.  Rarely pay for consequential damages related to damage in reputation, etc.

Restrictions on the Recovery of Expectation Damages: Mitigation of Damages (Class #   , 11/13/07, 886-904)

Limitation on expectation damages.

Once the breach is known – when the non-breaching party becomes aware – don’t pile up damages – and in fact – need to reduce if possible.

Minus factors that are to be subtracted from “total loss” when calculating the damages a plaintiff ought to receive.  

Rstmt 2nd §347 refers to them as “cost avoided” and “loss avoided” ( mitigation of damages.

Tort law – contributory negligence - even if the defendants actions have caused harm to the plaintiff, the defendant need not compensate the plaintiff to the extent that the pltfs own actions were a contributing cause of her injury.

Contract law – mitigation or minimization of damages – the pltf may not recover for those injurious consequences of the def’s breach that the pltf could have herself reasonably avoided.  Aka the doctrine of avoidable consequences.

Rockingham County v. Luten Bridge Co.  (4th Cir 1929 – NC) they should have stopped building the bridge case – failure to mitigate damages

Facts:

Luten Bridge Co tries to collect an amount due under the contract with Rockingham County for building a bridge. 

County admits the execution and breach but gave the bridge company notice of cancellation before construction was started ( and contends they are liable only for the damages the company would have sustained if it had abandoned the bridge at the time.

Some contention amongst the county commissioners and bridge contract authorized 3-2 vote.  One of the 3 quit resigned and the other 2 gained a member and elected not to honor the contract.  Thought is the bridge company might have believed the original majority might regain control – so they kept on building.

Court held that once a party repudiates, the non-breaching party must stop or do as much as possible to mitigate the damages ( they had no right to continue working and piling up the damages.  The only thing allowed here would be an amount sufficient to compensate plaintiff for labor and materials expended and expenses incurred in the part performance of the contract, prior to its repudiation, plus the profit it would have realized had the contract been carried out in accordance with its terms.

Rstmt 2nd §350 The “duty to mitigate” is not an actual duty but is a limitation on the plaintiff’s right to recover – if a plaintiff could have mitigated his damages but fails to do so. He will not be able to shift that portion of his losses to the defendant and must absorb them himself.

Could ask for adequate assurance under UCC §609 – and/or asked for a declaratory judgment.  Could the county have said the bridge builder was breach?

Case turns on whether the board is reasonable – and in this case, the road that was going to use the bridge was not being built.  Also, though, there was turmoil with the commissioners – not sure if the repudiation was valid.

Havill v. Woodstock Soapstone Company, Inc. (Vt 2004) They should have read their own employment policy manual case –

Woodstock appeals trial courts decision that Havill had an implied employment contract and that def breached the contract when it failed to adhere to their own policies outlined in the personnel handbook.  Contest the award of front pay and back pay.

Havill cross appeals and asks for bonuses and wage increases in the damages that she would have rec’d “but for” her improper discharge.

D. Nonrecoverable Damages: Items Commonly Excluded From Plaintiffs Damages for Breach of Contract

XII. Alternatives to Expectation Damages:  Reliance and Restitutionary Damages, Specific Performance, and Agreed Remedies   

A.  Reliance Damages (Class # 11/20/07 pp. 965-983)

Reliance damages compensate the injured party for expenses or loss incurred in reasonable reliance on the contract that was breached.  Reliance damages are only awarded when expectation damages cannot be proven, and may not exceed the anticipated benefit of the bargain.


Lecture 11/19/07

In contract law – there is a damages hierarchy – once we determine a promise has not been kept and we care – call it a breach and we award damages.

Purest form of expectation damages is specific performance – we don’t do that – its hard cold cash we want

$$$  
Liquidated damages – could be in the contract – liquidated damage provisions









Specific performance

Expectation damages – includes reliance which includes restitution


Reliance damages


Restitutionary damages

This is where he gave an example and I opened my mouth and then I had to stand.  Then Stacie. Then Danielle promises me great notes – despite hiding her face – she has to stand also.  Damn.  Here are Giselle’s notes:

Reliance damages:

What are they?  In contract law, there really is this hierarchy in damages…how we prefer 

Once we’ve determined how a promise has not been kept and we care…we call it a breach and we award damages…

If we really believe we should give someone expectation damages, the purest thing would be specific performance…do what you said you were going to do…

Cash is the top choice version of damages


(Liquidated damages) – This is on top because … freedom of contracts-you make your own damages and list them in the contract…as long as they’re punitive, they’re good…If there are none enumerated in the contract, then you go to:


Expectation Damages


Reliance


Restitution


Specific performance

(Listed in order of what gives you the most)

Imagine (3) concentric circles:

Expectation damages are the largest circle

Reliance damages are the middle circle

Restitution damages are the smaller circle

Builder agrees to build a home for $500K…it costs him $450K to build.  What are his damages…10% in, the homeowner breaches…

Expectation Damages – Looks to the future

Expectation - $95K  (10% of 450K=$45K…$45K + $50K = $95K)

Formula [(Loss in value =  the contract price less any funds received) + Other Loss] – [Loss Avoided - Cost Avoided] 

That would be the [($500k - $0) + 0] – [($450k-45k) –0]

Profit + unreimbursed expenditures (construction formula)
This problem assumed that the 10% completion or 10% in is a direct comparison – the $$ spent and the degree of completion

Reliance Damages-If this breacher hadn’t come along, this is the shape I’d have been in
 You remove the profit (when profit cannot be proved with certainty, you get reliance) (UNREIMBURSED EXPENDITURES = RELIANCE)

$45K-LEGITIMATE FUNDS SPENT IN PURSUING THE PERFORMANCE OF THE CONTRACT
Restitution is different…  It’s the value of the benefit conferred between the parties and, in this case, it’s $45K
Restitution is off the contract.  Expectation/Reliance are both ON THE CONTRACT…WITH REFERENCE TO THE CONTRACT

But, when the contract is a losing one (if for example, you could prove the builder would lose money on the contract), then the formula/relationship doesn’t hold.  He would, in a losing contract, lose the $95K…However, it doesn’t hold true in reliance damages.

Wartzman

Blue Sky – State Securities laws and compliance that’s required

Why didn’t the lawyers pay for the securities expert?  Who knows?  Chase won’t give (surprise) an answer.

Essential Rule:  In an act for BOC, when profits are too speculative, damages revert to reliance

It protects young, fledgling businesses because if there’s no track record/history of profit, those are necessarily speculative.

If you are a speculative/entrepreneurial type of business person, how would you prove…what evidence would you put on to prove the profits you’re going to make?  Financial analysts, investment bankers, similar enterprise business people…etc.

But, what about strange businesses like the flagpole sitting business?  The court responds by saying you have to be able to prove that you would have been able to make the profit.

Making a profit is the culmination of many things…the right financing, market, timing, luck..  Suing for profit, many would argue, is speculative always!  It just depends on how speculative.  

Another Wartzman lesson is about prejudgment interest…PI is interest accruing from the date of the judgment.

Essential reliance (Fuller/Perdue costs incurred performing the contract itself…Incidental reliance = consequential damages)  Notion:  A damage award shouldn’t exceed the contract amount

Essential reliance in Wartzman was attorney’s fees…Incidental reliance was everything else.  The courts don’t want to put you in a better position than you had been had the contract been performed.

Walser v. Toyota

Where the basis of liability is PE or is Reliance, then arguably the damage recovery should be limited to reliance.  Where the basis of liability sounds in reliance, recovery is limited to reliance

Where the theory of liability is PE, there’s an argument that the damage recovery should be limited to reliance.  It doesn’t have to be limited, however, to reliance.  JUSTICE MAY REQUIRE IT…BUT IT’S NOT WRITTEN IN STONE.

Contracts tries to damage appropriate damages, not windfalls.

Was there a contract?  The PE theory was in relief.  There really was no contract here….If there ever was a case to limit a case to reliance, this would be it.

Pre-acceptance reliance is the case here (Red Owl)…this is not a classical contract claim.

Reliance doesn’t require subtraction of expectation damages.  However, a pure expectation damage case would require subtracting loss.

Modern contract law recognized three interests as the basis for awarding damages: expectation, reliance, and restitution.

Wartzman v. Hightower Productions (Md. 1983)

The case where the flagpole guy’s promoter hired a crappy lawyer – sued and recovered for development costs because relied on the attorney and the venture failed at least partly because of this.  Making the attorney and his firm pay the price.

Doctrine of avoidable consequences – doesn’t apply where both parties could have mitigated the damages – and the 1st attorney as well as the plaintiff could have hired the expert.  Because of this they were estopped from asserting a failure of Hightower to mitigate its losses.

 

Facts: Hightower Productions, Inc. (P) was formed to employ an entertainer named Woody Hightower, who would live in a flagpole perch for several months as a publicity stunt.  P's principals consulted Wartzman (D), a lawyer (but not a securities lawyer), to help them with incorporating.  P sold $43,000 worth of stock to generate capital to build the perch, create publicity, and otherwise develop the project.  P ran low on funds and scheduled another shareholders' meeting to raise more, but D informed that it could not sell any more stock because the company had been structured wrong.  D failed to prepare an offering memorandum as required by state law.  Wartzman recommended Hightower hire a specialty lawyer and it would cost $10,000 to $15,000 to hire a specialist to prepare this document.  When it turned out Woody could not be exhibited across state lines because of the stock problem, the shareholders abandoned the project.  P sued D, claiming damages for individual and corporate indebtedness incurred in reliance on D's work, as well as accrued expenses.  The jury awarded P $170,508.43.  D appeals.

 

Issue: May a party recover its development costs incurred in reliance on the breaching party's proper performance of its duties?

Held: Yes. Judgment affirmed.

D claims that there was an insufficient correlation between his failure to properly advise P and P's failure as a business; otherwise, D would be in the position of an insurer of P's success.  However, P's need to raise adequate capital was the main reason P hired D.  P's inability to raise capital was the direct cause of the project's collapse.  No greater correlation is required.

A contracting party is only liable for damages arising from risks that were foreseeable at the time the contract was made.  A client who hires an attorney such as D has a right to D's diligence, knowledge, and skill.  D is properly held liable for the loss that P incurred as a result of D's failure to properly advise P.

 

D sought a jury instruction that P should not recover if P would not have been able to raise the money regardless of D's breach.  However, P's claim was based on reliance damages, not lost profits.  There was no basis for asking the jury to speculate on the ultimate success of P's venture (which would have been very, very speculative).

 

D claims that P could have mitigated its damages by hiring the specialist, but a party who is in default may not mitigate damages by showing that the other party could have reduced the damages by spending even more money.  The doctrine of avoidable consequences does not apply when both parties have an equal opportunity to mitigate damages.  D could have hired the securities expert, but declined to do so.

Note 1. Reliance damages as a substitute remedy.  Even if expectation damages would in theory be recoverable they may not be proveable with reasonable certainty – in such a case the plaintiff’s fallback position will usually be to seek recovery of reliance damages.

Note 2.  Contract price as limit on reliance damages.  There is an argument that there should be a distinction between the essential reliance (cost of the performance of the contract) and incidental reliance (costs incurred in collateral transactions related to the contract).  To the extent that essential reliance exceeds contract price ( losing contract.  Therefore an award of essential reliance damages in excess of the contract price would put the party in a better position than if the contract had been performed.  The contract price should not however limit the recovery of incidental reliance damages.

Note 3.  Limitations on recovery of reliance damages.  The doctrines that normally limit the recovery of expectation damages: foreseeability, causation, certainty, mitigation should also apply to the recovery of reliance damages (R2K §352).

Note 4.  Losing contracts. The defendant has the burden of showing the contract would have been a losing one.

Note 5.  Precontract reliance.  Courts may not allow a party to recover for reliance costs incurred before the contract was made. (What about restitution? What about the Toyota case? Was that because there was a contract based on promissory estoppel although not the full fledged contract of a dealership?)

Note 6.  Foregone opportunities as reliance damages.  Although reliance damages are ordinarily thought of as out-of-pocket expenditures made by the plaintiff, sometimes the gains a plaintiff could have made had she not relied on the promises of the defendant are also awarded as damages.

 

Walser v. Toyota Motor Sales, U.S.A., Inc. (8th Cir. 1994)

The case where the guys bought land before the deal was sealed but were awarded reliance damages based on the promissory estoppel claim.
Facts:

· 1987-Toyota extended prospective offers for dealerships in the Minneapolis/St. Paul Minnesota area one was to Walser and McLaughlin (owners of a BMW and Lincoln-Mercury dealership) were approached and were interested
· Toyota had a 3-step process to establish dealerships: formal application and propose a dealership plan; then if acceptable, Toyota would issue a letter of intent signed by lexus division head and to be signed by prospective dealer – it would contain final conditions that had to be satisfied; if all conditions were satisfied then a formal dealership agreement would be approved by Toyota and signed by the parties.
· W & M formally applied for the dealership and 10/89 were told by Haag that the letter of intent would soon be approved
· 12/89 - Haag phones W and says “you’re our dealer” and that the LOI had been formally approved.
· A few days later, H calls back and says a mistake was made and the LOI wasn’t approved yet and Toyota was requiring additional financial information 
· In the interim (the few days between), Wasler’s father had bought property for the dealership
· 2/90 – Haag informed W that the Lexus dealership not approved
Procedural History:

· 3/7/90 – W files a 7-count complaint against Toyota alleging numerous things, including 1) Breach of MN Motor Vehicle Franchise statute; 2) Breach of contract; 3) Promissory estoppel; 4) Joint venture; 5) Fraud; 6) Intentional interference with contractual relations; 7) Interference with prospective business advantage.
· Toyota filed for partial SJ (Granted – dismissing count 1 and recovery on count 4)
· Prior to trial they jointly agreed to dismiss without prejudice count 6 & 7
· Case went to trial on 2/92 for Breach of contract, Promissory Estoppel, and Fraud
· W & M sought $7.6 million in damages (which included expected lost profits)
· Jury found in favor of Toyota on the Breach of contract and the Fraud claims
· Jury found in favor of W & M on the Promissory estoppel claim and awarded amount of $232K according to the district court’s instruction to limit damages on the promissory estoppel claim to W & M’s out-of-pocket expenses
Issue:

· Whether the language in Restatement 90 allowed the trial court to limit damages to out of pocket expenses?
· If so, whether the court abused its discretion in doing so?

· Whether the court erred in limiting out of pocket expenses to the “difference between the actual value of the property and the price paid for it?

Argument:

· W & M argue that the court erred in instructing the jury that damages on the PE claim are limited to out-of pocket expenses make in reliance on Toyota’s promise.
· W & M argue that the jury should have been allowed to consider the lost profits of $7.6 million allegedly flowing from Toyota’s failure to keep its promise
Analysis:

· The court relied on Restatement 90, which is PERMISSIBLE, thus giving the court discretion on what to allow the jury to consider in the face of a question related to damages/Restatement 90 – remember “the remedy granted for breach may be limited as justice requires”.
· A district court’s discretionary decision will not be disturbed if it falls within the range of choices allowed it.  Also, there was no clear error of judgment
· Toyota presented evidence that the deal was FAR FROM CERTAIN and any profits would be very speculative since the deal had not been consummated.
· The negotiations, the court found, were still in preliminary stages
· It was believed that the land purchase was but the time frame was very short and they did not demonstrate any lost opportunity by relying on Toyota.
· Price paid for the land was $676,864 and the value was at least $550,000 and the actual damage would be the difference between the two, plus they got other expenses I guess.
Conclusion:

· Yes, Restatement 90 is permissive in its award of damages but often will only be awarded reliance damages.
· No, the court did not abuse its discretion in limiting damages to out of pocket
· No, the district court did not commit error in the way it calculated those damages
Rule of Law: When the basis of recovery is promissory estoppel, the trial court has discretion to award expectation, reliance, or some other form of recovery.

B. Restitutionary Damages – off the contract- consider this for losing contracts

· If a party cannot prove expectation damages with reasonable certainty, she may still recover damages measured by reliance interests (R2K §349). 

· Modern law also allows a nonbreaching party to chose to recover based on restitution rather than expectation (R2K § 373).

· Even a breaching party may be allowed some recovery through restitution because of partial performance (R2K § 374).

· If the contract obligations have been discharged for some reasons such as impracticability or incapacity ( either or both may be entitled to restitution (R2K § 375, 376, 377)

Restitution compensates a party for the benefit conferred on the other party as a result of partial performance or reliance, and is aimed at preventing unjust enrichment.  Restitution damages may be measured by:

· the reasonable value of the benefit received in terms of what it would have cost to obtain such benefit from another source

· the extent to which the value of the party's property has been increased or his other interests advanced.

Restitution may be available:

· in cases of breach, to either party

· where a contract is unenforceable (e.g., due to lack of consideration or writing)

· where a contract is voidable

· where a duty is excused or discharged due to impracticability, frustration of purpose, non-occurrence of a condition, or disclaimer by a beneficiary

· in void contracts to a party not in pari delicto.

Restitution by Injured Party

A party injured by a breach is entitled to restitution for any benefit he conferred on the breaching party by way of partial performance or reliance.  Restitution is not available, however, if the injured party has performed all of his contractual duties and the breaching party owes no performance other than payment for a definite sum of money for the injured party's performance. 

Restitution by Breaching Party

Where the aggrieved party justifiably suspends his performance on the ground that other party's breach discharged his remaining duties, the breaching party is entitled to restitution for any benefit he conferred by way of part performance or reliance in excess of the loss that he caused the aggrieved party by his breach. 

United States ex rel. Coastal Steel Erectors, Inc. v. Algernon Blair, Inc. (4th Cir. 1973)

Case about a subcontractor that supplied their own equipment and the prime contractor refused to pay for it so they sued for the rental value of labor and equipment – guys had to pay even though the contract would have been a loser if completed.

Issue: When the prime contractor breaches, can the sub recover in quantum meruit the value of labor and equipment already furnished, regardless of whether he would have been able to recover in a suit on the contract?

Facts:  

Blair refused to pay for the cranes.  Coastal completed 28% and quit.  New guys were hired.  Coastal sued to get what they were owed for crane rental.  DC found that Blair materially breached the contract by refusing to pay and justified Coastal’s nonperformance.  DC held that under the contract amount due, less what had already been paid, equaled $37,000.  Then the court found Coastal would have lost more than $37,000 if it had completed performance on the contract SO the court said Coastal was not entitled to recover anything.

Appeals court agreed there was a material breach and the normal rule of contract damages was stated correctly BUT that Coastal was permitted to recover under quantum meruit (hmmm – will define this in a minute).  In similar cases under the Miller Act (hmm – will also define this) – the promisee upon breach has the option to forego any suit on the contract and claim only the reasonable value of his performance.  Quantum meruit recovery not limited to an action against the prime, but may also be brought against the Miller Act surety. (sir ette ee) 

 Note 1.  Actions under the Miller Act – in any contract for construction alteration or repair to a public bldg of the US in excess of $100,000, the contractor is required to furnish both a performance and payment bond issued by a surety/insurance company.  Performance bond protects the gov against improper or incomplete performance.  Payment bond protects the subs from nonpayment by the contractor.  If a sub is not paid he may bring suit against the contractor and surety under the payment bond.

Note 2.  Market Value Restitution.  If the plaintiff elects to rescind the contract and recover in restitution, the contract effectively no longer exists; therefore any loss that might have resulted should not diminish recovery for the value of the services provided.

Restitution interest involving a combo of unjust impoverishment with unjust gain is the strongest (like this case ( Coastal is unjustly impoverished and Blair is unjustly gained.  

Maybe restitution interest is a stronger claim for judicial intervention than reliance interest.

The impact of quantum meruit is to allow a promisee to recover the value of services he gave to the defendant irrespective of whether he would have lost money on the contract and been unable to rcover in a suit.  Recovery is the reasonable value of the performance (what it would have cost for these services by another provider in that market) (§347) and is undiminished by any loss which would have been incurred by complete performance.

Opponents to rule of market value restitution say that even though this is a restitutionary action it is still a claim for damages as a result of breach of contract – so normal rules should apply – and a party should not be placed in a better position than they would have been if the contract had been performed.  That this line of thinking ignores the risk allocation function of modern commercial contracts.

Note 3.  The majority of courts folow the rule of market value restitution despite its critics.

Note 4.  Effect of Contract price in measuring restitution.  Contract price is sometimes used as probative evidence of market value – does this erode the significance of market value restitution? 

No – is just another way to try and evaluate the damages and prevent unjust enrichment/unjust impoverishment – maybe there is no good other market comparison – a unique job – only company that performs this work in that market and at that time – I don’t know – just being highly speculative….

Note 5.  Full performance exception to market value restitution.  In some cases the nonbreaching party cannot elect to sue for restitution.  If the nonbreaching party has fully performed and the only remaining duty of the contract is the payment of a liquidated or specified sum of money, the nonbreaching party may not elect a restitutionary recovery but is limited to expectation damamges.  In other words if all is done but you had a money losing contract and its just that the guy hasn’t paid – you can’t decide to forego the contract price and sue for restitution which would likely be more.  Shoulda quit before you completed performance I think.

Quantum meruit: is a Latin phrase meaning "as much as he has deserved". In this context it means something along the lines of "reasonable value of services".

Lancellotti v. Thomas (Pa. 1985)

Issue:  Whether a defaulting purchaser of a business who has also entered into a related lease for the property can recover any part of his payments made prior to default?

Holding:  Common law precluded a breaching buyer from recovering these payments but this is rejected today because it created a forfeiture of the breaching buyer’s payments and unjustly enriched the nonbreaching seller.  The new rule is R2K § 374 which is Restitution In Favor of Party in Breach : the party in breach is entitled to restitution for any benefit that he conferred by way of part performance or reliance in EXCESS of the loss he cause by his breach. 

Facts:  On 7-25-73 Lancellotti’s agreed to purchase the Thomas luncheonette business and to rent the premises where it was located. They bought the name, goodwill, and equipment but the inventory and real estate were not included. Agreed to pay $25,000 at signing and he would operate the business (not transfer or assign) and build an addition measuring 16’ x 16’ that would cost at least $15,000 and be 75% complete by 5/1/73 (which should read 5/1/74).

Lease agreement was for 5-years and a 5-year option for the property.  Rent was $8,000 per year 9-1-73 through 8-31-78.  This was a separate agreement from the sale of the business but there was a condition requiring the building of the new addition – in exchange for the parties agreement to build the addition, there would be no rent owed from 7-25-73 until 8-31-73.  Also if the structure not built as agreed the lease would automatically terminate. Addendum executed 8-14-73 that if building addition not as agreed they would owe rent in the amount of $6665 for the time period rent was waived for construction purposes and all the equipment would revert to the seller.

Of course, problems came up at end of 1973 season and the Buyers claim they could not get a bldg permit.  Sellers got one and gave it to them but they refused to build.  They did agree to reimburse the sellers if they went ahead with the addition – so they built a 20 x 40 addition for $11,000.  Then the buyers didn’t want the business anymore.  Thomas resumed control and found equipment missing.  No rent had been paid (for some reason was not due til May 15, 1974 – when the bldg was to have been completed by 75%?? Seasonal business maybe?)

Court found against the appellant and allowed the Thomas to keep the $25,000 (loss of business, goodwill, etc), and found for appellee Thomas to recover the $6665 in rent.

Appeal court says ( rules of contract law are not rules of punishment; the contract breaker is not an outlaw.  The breaching party should be allowed to recover any benefit he conferred in excess of the loss that he caused by his breach (R2K §374(1)).

Remanded.

Dissent thought it was a crock and there was no case law citing Pa had adopted the Rstmt view.  And that they cited the UCC which applies to goods – and not applicable here.  The guy learned the biz and then went back and reopened his own place again.  Restitution in this case constitutes a wholly unmerited reward for bad faith.

Note 1.  Origin of breaching party’s right to restitution.  Came from Corbin and was from examining cases of land default.

Note 2.  Case Law.  Opinions vary among the states.  UCC §2-718 allows right of 

restitution on behalf of a defaulting purchaser of goods.

Note 3.  Effect of a willful breach. Intentional variation from the terms will prevent a recovery in restitution – so if you build a building however you want, instead of what the buyer wants, even though they may have a benefit – you acted officiously and they don’t have to pay.

Note 4.  Measure of restitution.  Recovery should be limited to the value of the benefit conferred or the defendant’s increase in wealth.  No more than a rateable portion of the contract price where it can be determined.  Sometimes amount very similar to what would be awarded under the doctrine of substantial performance.  Large costs of the breach may exceed the benefit conferred and there may be no recovery on the theory of quantum meruit. 

Here is my wikpedia lesson on:

Quantum meruit 

Situations
Quantum Meruit is imposed to avoid the unjust enrichment of one party at the expense of another.

The concept of quantum meruit applies to the following situations:

· When a person employs (impliedly or expressly) another to do work for him, without any agreement as to his compensation, the law implies a promise from the employer to the workman that he will pay him for his services, as much as he may deserve or merit.

· When there is an express contract for a stipulated amount and mode of compensation for services, the plaintiff cannot abandon the contract and resort to an action for a quantum meruit on an implied assumpsit (which is an action for the recovery of damages by reason of breach or non-performance of a simple contract, either express or implied, oral or written).  However, if there is a total failure of consideration, the plaintiff has a right to elect to repudiate the contract and may then seek compensation on a quantum meruit basis.

Examples
The famous example used is usually as follows:

· A Man (plaintiff in this hypothetical) talks to a neighbor (defendant) and tells him he's going to build a wall on their property that will give a benefit to both the man and his neighbor. The neighbor neither agrees nor disagrees with what the man wants to build. The man builds the wall, and then asks the neighbor to compensate him for the benefit of the wall that he conferred on the neighbor (usually half the value of the wall). The neighbor refuses. The man is entitled to some compensation based on quantum meruit. This is because there was an implied promise between the man and the neighbor, which is derived from contract law, because the man was acting under the assumption that the neighbor would pay for part of his services (see estoppel). The plaintiff files suit in court on the basis of quantum meruit. The plaintiff makes an estimation of value conferred on the defendant, which the defendant has not paid. Plaintiff will likely win because of quantum meruit. The winning of the case will be directed as an assumpsit on a quantum meruit.

· This is not the only factual scenario where this will work. Quantum meruit will also work where there is a breached contract.  A contractor is contracted to work on a school. The contractor does some work but messes up part of the work (breach of contract). The school suspends the construction work because of the problem. The contractor is entitled to be paid for the services he has already done for the school on the basis of quantum meruit even though he was a screw up.

· If a plaintiff is prohibited from completing work based on a long term service contract where other contracts have been negotiated, the plaintiff may ask a court to determine a judgment based on the amounts that the defendant benefited. Third parties may also bring actions against the plaintiff.  A Promoter enters into a long term service contract with a Theatre to exclusively present events for a specified period. The promoter books events and contracts with others to perform during the entire period but alleges that the theatre is unsafe. The Promoter withholds payments until the theatre is made safe. The Theatre performs no repairs. Instead the Theatre terminates the entire service contract before the benefit of the events occurs to the plaintiff and refuses to repair the theatre. After the contract is terminated, the theatre operates the events negotiated by the promoter and gains a significant benefit but does not pay the promoter anything. The theatre also cancels some events without cause. A court determines that the promoter is entitled to an assumpsit on a quantum meruit. 

C. Specific Performance (1008 –1021)

Specific performance is not a remedy to which the plaintiff is automatically entitled.

Land is often thought of as “unique” and therefore, specific performance regarding land issues are usually the remedy sought. 

Farnsworth on Specific Relief – 

Typical judgment at common law awarded money damages.

Enforcement of promises in equity developed along different lines – will not coerce performance:

· will not compel performance of personal nature or undertakings requiring extensive supervision by the court

· equitable relief was considered extraordinary so an adequacy test was developed to prevent encroachment by the chancellor on the powers of the common law judges – and money damages generally adequate

· in sharp contrast to the civil law approach, money damages were regarded as the norm, and specific relief was the deviation

· land was considered unique therefore if a vendor defaulted on his promise to convey the title to land, not even money would be a substitute – so specific relief would be granted.

· A second limitation (besides being extraordinary) is that equitable relief is discretionary – might withhold relief when considerations of fairness and morality.

Courts grant or withhold equitable relief on the basis of a number of other, more particular policies, such as hardship to the D or others, hostility to the merits of the P’s case, or values such as freedom of speech or freedom from compulsory service. 

City Stores Co. v. Ammerman (1968)
Shopping center used a store to help gain zoning and then wanted a Sears store instead – the court held that there was a valid unilateral contract and it was ok even if all the terms were not specified and certain.

Sued for specific performance of the lease and an injunction to prevent the last available space from being leased.

Facts:  To get the necessary zoning for a shopping center, Ammerman (D) offered City Stores Co. (P) a place in the center on a favorable rental basis in return for P’s favorable letter to the zoning board. D got the zoning, but refused to accept P as a tenant when he got a better offer from Sears. 

P had been negotiating for a space at Wheaton Plaza and learned about the Tyson’s Corner Center – D asked for a letter from P showing interest which could be used to help gain zoning – D also brought other letters and most were unwilling to express a preference for this location over Wheaton – but the P in this case did express a preference over other areas and they wanted to be a major tenant.  

At this time the D says they had not reached agreement on rental and specific terms for an agreement at Wheaton Plaza (and letter was written to try and gain the favor of the D so they could get a spot at Wheaton – get real) but in fact, there was an objection by Montgomery Ward, a tenant that had a right to approval of other tenants.

P contends that the letter for the zoning board was written in exchange for a promise that plaintiff would be given an opportunity to become a major tenant at Tyson’s Corner on terms similar to other major tenants.

Court found that the Lerner-Gudelsky interests did make a promise in exchange for help with the zoning; and the D signed and gave a letter concerning the D promise and this letter along with the P full performance of the requested services was enough to satisfy the Statute of Frauds.

The letter used to support the zoning request was adequate consideration for a valid unilateral contract, which was binding on defendant’s interest.

P contends it is an option contract and D says its not – but even if it were it is not definite enough (for specific performance).

Generally an option contract describes specifically the subject offered and all the material terms.  Obvious not exactly like that but examined it further:

**What we have is a contract with certain conditions precedent to its operation.**

1st - condition precedent – securing zoning

2nd – entering into leases with other major tenants so the terms of their leases could be used for terms offered to P

**At the time the D secured those leases, they were under an immediate contractual obligation to tender a lease with P with all the terms at least as favorable as those extended to the other major tenants.

Holding as a matter of law was that the Lerner-Gudelsky letter was a binding unilateral contract and gave P the option to accept a lease at Tyson’s Corner, and that the existence of expressed and implied conditions precedent do not render it invalid or too indefinite to be a contract.

Separate question about specific performance because terms may not be definite enough.  Will a court of equity grant specific performance of a contract which has left substantial terms open for future negotiation.

D cited numerous cases but none in this jurisdiction that would support the contract could not be specifically enforced.

Holding as a matter of law was that the mere fact that a contract, definite in material respects, contains some elements still negotiable, will not bar a decree for specific performance, if the court feels it should be granted.

Would damages be inadequate (land or unique chattels) or impracticable (like this case)?

Money damages would in no way compensate the P for the loss of the rights to participate in the center and for almost incalculable future money damages – therefore the appropriate remedy is specific performance.

Joy v City of St Louis – classic case on complex nature req. court supervision of specific performance

D wanted to claim it would require lot of supervision but court didn’t find that to be the case if everyone acted in good faith and the P was only held to the terms like the other store (the Hecht lease).  If they can’t agree on something after negotiating in good faith – can appoint a special master or they can voluntarily go to arbitration.

D claim they can only have 3 major department stores and if they grant one to Lansburgh’s then Sears is out and Sears would be more valuable to them – larger lease space – more business – more profit to the center (&age of profits over a certain amt).

Didn’t say it would ruin them or be impossible.  Not P fault they already leased to two and must exclude one now – or that they agreed to limit it to two – it was the D that placed these limitations.

Also – P did always let them know they intended to hold them to their contract – but the obligation did not ripen until the condition precedent (lease with a major tenant) was completed – so plaintiff could not have brought a case for anticipatory repudiation because of the impossibility of assessing damages and could not have brought an action for specific performance because the enforceable contract did not yet exist.

Found that the P has exercised its option and is entitled to specific performance of a lease on terms equal to those contained in the Hecht lease. 

P sued for specific performance, and D defended on the basis that the terms of the option were too indefinite to enforce and that specific performance was an inappropriate remedy. 

Issue:  Is specific performance available to enforce an option contract that has many uncertain terms? Was there a valid contract and whether it is sufficiently definite so that specific performance should be decreed.

Analysis:  An option contract is enforceable even when important terms are undecided, at least where it is possible to infer these material terms from the surrounding circumstances, such as D’s relationship with other tenants regarding the amount of space, rental fees, etc. The contract in this case was valid. 

A contract may be binding yet have such substantial terms open for future negotiation that specific performance would be inappropriate. Yet an incomplete contract may be subject to specific performance in the court’s discretion. 

The essence of specific performance is not the nature of the contract but the inadequacy of legal remedies. In this case, even if it were possible to calculate a precise measure of damages for the breach of a long-term lease contract, money damages could not compensate P for the loss of the advantages of participating in the shopping center and extending its geographic coverage. 

Some courts will not grant specific performance of contracts for construction of building because of the need for extensive supervision by the court. The better approach is to grant specific performance so long as the difficulties of supervision do not outweigh the importance of specific performance to P. In this case, there are sufficient objective bases for evaluation of the parties’ contract to minimize court supervision.

Conclusion

Yes. Judgment for P. 

1.  Effect of indefiniteness on specific performance.  

1st there was an enforceable contract.

2nd were the obligations imposed by the contract sufficiently certain and definite to be susceptible to specific performance? 

Specific relief will not be denied merely because the parties have left some matters out of their agreement, or left some issues to be agreed on in the future, particularly when the parties have agreed on all material terms and other equitable factors are present. See Restatement (Second) §362. 

Failure to agree on material terms may result in the denial of specific relief. 

2.  Inadequacy of damages at law.

Modern American courts will routinely grant specific performance to purchasers of real estate. Cases awarding specific performance to sellers, however, are not very common. 

3.  Specific performance of development contract. 

Ordinary building contracts are unlikely to be specifically enforced, both because of the difficulties of supervision and because construction services can readily be purchased on the market with a money award in damages. The courts are probably more willing than they were at an earlier day to decree specific performance in cases where some degree of service of labor will have to be performed by the D. 

4.  Other factors affecting award of specific performance. 

RESTATEMENT (SECOND) §364 – READ!

Some are: product of mistake or unfair practice, would specific relief cause unreasonable hardship or loss to the party in breach

5.  Effect on third parties.  

Need to read Restatement (Second) §364(1)(b). 

6.  Scholarly analysis.

Some people believe that the test of “uniqueness” needs to be expanded. They say specific performance should be the normal remedy for a breach since:

Money damages are under-compensatory

It would eliminate litigation of complex damage issues. 

7.  Specific performance under the UCC. 

UCC §2-716 declares that specific performance “may” be decreed for a buyer where the goods are “unique” or “in other proper circumstances.”

The comparable provision for sellers, §2-709(1)(b), allows goods to be forced on the buyer and the price obtained when the goods are not reasonably subject to resale to others. 

Specific Performance is the exception - BUT

· Fee simple real estate is an exception and 

· another are truly unique chattels (not very many)… like certain software coding.

Services – difficult – 13th and 14th amendment – involuntary servitude – don’t wanna force people what they have to do with their time.

Also reluctant to use injunctive relief.

D. Agreed Remedies

Central question – liquidated damage provision – is it a penalty?  That determination is supposed to be made at the time the provision is written.


Arbitration - Favors the stronger party – arbitrators are economic interests – wont get used if antagonistic to the industry

Contract cd’s say to use the term reasonable and good faith sprinkled in your exam answer like salt 
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