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Contracts Outline

Content of Course( 6 Questions

	1. What law applies?

2. Was there a K?

3. What were the terms of K?
	4. Did someone breach?

5. Is the breach excused?

6. If not, what damages?


I. Contract Remedies


Standard: When dealing with a breach of contract, the general rule is that you award expectation damages unless there is a good reason not to treat it like a commercial contract.


The following are exceptions to this general rule…

A. When K Involves a Doctor’s Promises (Ponzetti’s Promise 45.0)

Standard: There is something about medicine (the lack of precision, different interpretations of doctor’s promises) that makes us hesitant about treating medical contracts like commercial contracts.


Exception: When there is a specific promise, inducement (Hawkins)

Sullivan v. ‘Connor (1973)

An entertainer had a nose job and she became horribly disfigured; ( won on med mal charge put lost on contracts issue

Are medical contracts enforceable? Goldilocks( expectancy is too high, restitution is too low, reliance is “just right

(Hawkins v. McGree( Medical case where expectation damages were awarded

Boy had skin graft on scarred hand from skin on chest; he ended up with a hairy hand

Should damages give him back the scarred hand or the perfect hand he was promised? The court said the perfect hand because there was a specific promise and inducement from doctor

Zehr v. Haugen (1994)

Mother underwent tubal ligation and became pregnant afterwards

Can she sue for cost of pregnancy and future costs of child? Court concludes that claim is not too speculative because consequences are reasonably foreseeable

Singelton v. Stegall (1991)

Man in jail sues attorney for failing to file papers in time to get him “his day in court” The court allows claim, but limits his recovery to damages separate from those proximately flowing from his encounter with legal process

B. When K Involves Economic Waste & Land (Lap Pool 46.0)

There is something special/different about a person’s land

Standard: If cost to repair is greater than total value of property, then it causes unreasonable economics waste (not material to breach)

Exception: If owners will really pay anything to get what they want; they will use the money awarded to rebuild

Willie’s Construction Co. v. Baker (1992)

( wanted 100 in. basement walls, but ( only gave them the standard 80 in.; Courts awards cost to repair (tear down house) reasoning that it is better to overcompensate wronged party that worry about overcompensation

Hancock v. Northcutt (1991)

(’s earthen pod home has severe problem in Pod #7; fear of collapse; ( was awarded nearly three times the value of the house; Court ruled that instruction to award cost of repair (and break rule) must include requirement that ( will rebuild

C. When parties will negotiate around it anyway (Coase Theorem)

Coase Theorem and Principle of Efficient Breach

1. Coase Theorem—in a world where there are no transaction costs, the legal rule is irrelevant; the same mix of goods and services in society will always exist because  bargaining will always yield the same result; goal is to maximize the benefit to society

2. Principle of Efficient Breach—rebuttal to argument that contract breaching is immoral abd it is should be punished severely

Economics suggests that it is a good thing that services do not always go to the first person (widget example)

We don’t want to overdeter contract beach because sometimes breach is actually a good thing( But what’s wrong with this?
· Litigation is not costless 

· Most people won’t sue if you have a modest breach; our legal system does not function perfectly (we deter criminals)

The rule in contacts is not about deterrence; it is about expectation damages. It is better to allow some evil people to take advantage of this, than to deter efficient breach

D. When Equitable Relief is Appropriate (Gabby Hayes 47.0)

	Equitable Remedies
	Legal Remedies

	· Specific performance

· Injunction

· Awarded when damages are too speculative or there is no substitute for (’s performance
	· Money Damages

· Usual remedy for contract breach

· 3 kinds: expectation, reliance, restitution


Standard: Courts generally do not order specific performance

Exception: 3 pre-conditions to granting equitable relief:

1. Money damages must be inadequate

2. Contract terms must be definite

3. Court’s task of enforcing/supervising must not be unduly difficult

Pingley v. Brunson (1979)

Organist and restaurant owner made a contract and organist stopped showing up

Can ( get specific performance? The court said no because the remedy was in law; there were other organists available of equal ability to do the job

Cahill v. Board of Education (1982)

Biology teacher left job and became trained in library science; ( got job offers from other schools; ( filed suit because ( failed to employ her in library science; Court would not allow injunction because they believed that ( received adequate remedy at law
Clark v. Pennsylvania State Police (1981)

Policeman got promise that he would be promoted to Captain if he received legal training; he went to law school, but his request for a promotion was denied; Court would not order specific performance because it was not shown that money was inadequate

E. When You Want More Than “Run of the Mill” Loss (Spare the Rod 53.0)

Hadley v. Baxendale (1854)( “The Pennoyer v. Neff of Contracts”

( operated a mill, which suspended operation because of a broken crank shaft; carrier negligently delayed delivery of shaft and the mill suffered great economic loss due to closure; ( knew that shaft was for mill, but was not told that mill was closed because of shaft

Are economic damages too unforeseeable for recovery? Court did not allow recovery of lost profits

Standard: Hadley v. Baxendale Rule( The general rule is that you get “run of the mill” damages (what the average person would suffer) unless…

Exception:

1. The damages arise naturally from the breach itself

2. The damages arise from special circumstances that were communicated by the ( to the (, and ( accepts the risk

Starmakers Publishing Corp v. Acme Fast Freight Inc. (1985)

Starmakers entered contract with Acme for delivery of printed matter; the delivery was late and Starmaker’s lost a valuable customer; Because Acme did not have actual notice, the court enforced Hadley and refused special damages

Affiliated Foods Inc. v. Puerto Rico Marine Management Co. (1986)

( was supposed to deliver produce to cruise ship, but when truck opened, there was only cheese; ( had to pay for alternate transportation of fruit

Are (’s liable for cost of alterative transport because any idiot would know that failure to deliver fruit to cruise ship would annoy people? Court rules for ( because they are reluctant to hold people to pay big damages if it was not crystal clear that they knew about it

F. When Restitution is a Better Choice (A Slippery Path 50.0)

Standard: Restitution is mainly used when…

1. A non-breaching ( has partly performed

2. A breaching ( has not substantially performed (Brtitton v. Turner)

*Often used for quasi-contract action

**In some jurisdictions, restitution is limited by contract price


Lee v. Foote (1984)( situation 1

( was supposed to do carpentry and ( was supposed to do plumbing; ( did some carpentry, but ( never started plumbing so ( sued; court first said that correct award was cost to hire other plumbers; then they said ( was entitled to the reasonable value of his carpentry
Constantino v. American S/T Achilles (1978)( situation1

( cleaned 24/33 storage tanks and ( ordered them to leave

Does contract price put a limit on recovery? Court says no although some think that ( should not get more by being ordered to leave than if he would have finished
Britton v. Turner (1834)( situation 2

( was supposed to work for one year, but he left for no reason after 9 months; court says that ( is entitled to recover what his work was reasonably worth because of a general understanding that people should be paid for what they do; even breaching party can be entitled to  restitution
Jaeger v. Slovak American Charitable Association (1987)

Jaeger ((, general contractor) ceased work on building and sued association for breach of construction contract; association eventually sold the property for a lot of money; 

Were windows the only benefit? Rule = after partial performance, defaulting builder can recover benefit received from non-breaching party; evidence shows that partial performance conferred no benefit on the association therefore, award is affirmed
G. When Reliance is a Better Choice (Durin’s Bain 49.0)

Standard: Reliance is mainly used when…

1. It is impossible to measure the (’s expectation interest accurately

2. The ( recovers on promissory estoppel (additional reasonable losses)

*Where do you draw the line with reliance?


L. Albert & Son v. Amrstrong Rubber Co. (1949)

Buyer ordered 4 refiners and got 2 then 2; he refused to accept; seller sued for value of equipment to prepare; this is a case where they made a losing deal, and if contract had been performed they would have lost money( you don’t want expectation damages; court said “sorry, you can’t play that game; if you made a losing deal, you made a losing deal”

Bausch & Lomb v. Bressler (1992)

Medical sales contract violated; agreement included down payment; breaching party sued and non-breaching party got down payment back as a restitution award

H. When Liquidated Damages are Valid (Grand Trip 48.0)

Standard: A liquidated damage clause is valid when it meets 1 (sometimes 2) of the following requirements:

1. The amount is reasonable relative to actual loss from breach

2. Harm caused by breach must be uncertain or very difficult to calculate

*A LD clause is not valid when it is a penalty (why? Penalties fail to promote efficient breach & are oppressive) and when it is not a reasonable damages of what damages would be

Vines v. Orchard Hills, Inc. (1980)

Home purchasers paid 10% down, but could not purchase because of job transfer; court allowed ( to have day in court to prove that LD clause should not be enforced; factors include willfulness (Dean R has issue with this) of breach and accuracy in relation to actual damages (house increased in value)

Mason v. Fakhimi (1993)

( won 6 units in auction, but stopped payment to check because Nellis base was closing; court said that LD clause was not enforceable because actual damages were 1/3 predicted damages
Lake River Corp. v. Caborundum Co. (1985)

C made powder and LR was to provide distribution services; LR installed new bagging system on C’s request; contract included a minimum quantity guarantee; C failed to meet this amount; LR stopped shipping and C had a third party ship remainder; contract provided liquidated damages( difference between quantity bagged and quantity guaranteed

Does the formula in minimum guarantee clause impose a penalty or is it a valid liquidated damages clause? This is a penalty because it is designed to always give Lake River more than its actual damages

I. When Damages are Too Speculative (Top Cream 52.0)

Standard: ( can only recover for losses, which he establishes with “reasonable certainty”

Nominal damages( breach is recognized, but no consequential damages ($)

Freund v. Washington Square Press (1974)

( had publishing deal with company, but they ended up not publishing his book; court said no to specific performance; should he get nominal damages or more? He should get nominal damages because the court does not want him to come out better than if contract were performed

Contemporary Mission Inc. v. Famous Music Corp. (1977)

Christian priests wrote “Virgin” and sold it to Famous with agreement to create Crunch record label; promise was broken and ( sued; statistical evidence of damage was presented; court awarded almost entire judgment to P; if damages are certain, but amount is not certain then ( should not be denied

J. When a Warranty Presents Special Risk ($17.60 54.0)

Two types of warranties…

1. Express: things seller is telling you about product to get you to buy it, advertised

2. Implied: seller does not directly giving them; they arise from contracts (everything has implied warranty of merchantability according to UCC)

Rule: There is only 1 way to get ride of the warranty of merchantability; the disclaimer must use the word merchantability and it must be explicit (can’t be in small print)
What to know( Contract price can be an indicator of special risk

Vitol Trading v. SGS Control Services (1988)

Vitol contracted SGS to test their crude to determine if it was “poor” and SGS guaranteed accuracy; testing was inaccurate and Vitol had to sell poor crude at a loss; court said that SGS breached a duty to perform in a workman-like manner, but the breach did not cause harm (the crude was poor regardless); this is the theory that “you can’t shoot the messenger”

Sundance Cruises Corp. v. ABS (1993)

Sundance hired ABS to inspect ship and ABS approved; ship sank because of two holes and valve problem not reported by ABS; Sundance sought $264M even though contract was ony $85K; court gave summary judgment to ABS because small fee was not intended to protect against large damage

Perini Corp. V. Greate Bay Hotel & Casino (Sands) (1992)

Sands bought Brighton Hotel and entered into casino renovation contract with Perini; Sand terminated contract because Perini was not performing on time; lower court awarded Sands lost profits, contract balances, etc. Was it wrong to award more than Perini’s fee? Court says that Perini was aware of its exposure to liability for lost profits at time of contracting so disproportionate award is OK

International Ore & Fertilizer Corp. v. SGS Control Services (1994)

Interore hired SGS to inspect shipment of fertilizers; SGS negligently represented cleanliness of cargo; court dismissed contract claim because of low contract price and informal dealings; appellate court believes that SGS owes full damages because this was not a one-time hiring; they knew the risks of business; however, appellate court could not change monetary award?

K. When Failure to [take incentive to] Mitigate Reduces Award (Pippin’s Place 55.0)

Standard: Reasonableness( if ( could have avoided an item of damages by a reasonable effort, he may not recover for that item if he fails to make effort

Parker v. 20th Century Fox (1970)

Shirley McLaine (() was offered part in “Bloomer,” but company decided not to produce movie; they offered her a part in “Big Country” instead

Should her damages be reduced because she did not take the part? No, because the parts were not equal; other employment must be comparable and similar (this can be tricky)

O’Brien v. Black (1994)

Tenant (() had 5 year lease, but he left; landlord did not seek another tenant, but he sued for damages from the moment ( moved out until someone new moved in (waited for a national chain store that would pay high rent)

Should his damages be reduced because of failure to mitigate? Landlord cannot impose cost of decision on tenant; issue is not whether or not it was a sound business decision, but whether ( can charge abandoning ( with risk

II. Consideration

Standard: (R2d 71-81) Consideration is required to make an agreement enforceable. Consideration must be sufficient (value) & adequate (how much). A promise is supported by consideration if 2 requirements are met

1. The promisee gave up something of value (legal detriment)

2. The promisor made his promise as part of a bargain, or in exchange for something

Exception: Promissory Estoppel( (R 2d 81-95) Doctrine designed to enforce promises that are not supported by consideration, but induce the detrimental reliance by the promisee
Detriment to promisee + benefit to promisor
	Only( Promissory Estoppel
	Only & extreme( Webb v. McGowin


A. Consideration vs. Gift Promises (“B” is for Beresford 3.0)

Hamer v. Sidway (1891)

Uncle promised nephew $5000 if he stopped drinking and smoking; the nephew did, but estate would no surrender money when uncle died; 

Was this just an unenforceable gift? Court said that nephew gave up a legal freedom so there was a legal detriment and contract is enforceable; you don’t need both benefit to the promissory and detriment to the promisee; it’s enough that you give up something; forbearance of a legal right (not an invalid claim) is sufficient consideration
Kirksey v. Kirksey (1854)

( was wife of (’s brother; ( promised ( place to stay if she moved; ( travels and incurred expenses; the court determined that this contract was not enforceable because the moving was just a prerequisite to receive gift; there was no bargaining (this is a case to apply promissory estoppel)

B. Consideration vs. Conditioned Gifts (Datamagic 3.3)
St. Peter v. Pioneer Theater Corp. (1940)

( and husband won award at bank night, but when they heard there name called, they could not find announcer and three min time limit passed; court says that; promise is enforceable because it was made to be accepted by doing act (signing and waiting)

Birmingham Television Corp v. The Water Works (1974)

BTC ((, bailor) stored goods at ( bailee’s warehouse; they were damaged by a water main break; warehouse receipt limited time to sue to 9 months; trial court erred in holding 9 month time limit enforceable; there was no evidence that provision was brought to (’s attention therefore ( did not accept agreement

C. Past Consideration (Estate of Vernon Gagne I 4.0)

Standard: Past consideration is usually not valid


Exception: Sometimes relief from moral obligation is sufficient consideration

1. Ex-infant reaffirms old promise made during infancy

2. Statute of limitations runs out, new promise made

3. Where there is obvious benefit to promisee (Webb v. McGowin)

Wolford v. Powers (1882)

Old man ( promised that he would leave (’s son $10,000 if he was named “Charles Lehman Wolford; ( named child and performed services for (; court said that naming and various services rendered were valid consideration for (’s promise

Mills v. Wyman (1825)
(’s son (25 years old) became sick on return from voyage and ( cared for him; ( promised to compensate ( for nursing, board etc.; court ruled that there was no consideration since services were not given at (’s request

Manwill v. Oyler (1961)

( made payments to ( for several years and also  gave him farm assets; ( orally promised to repay (; ( argues “material benefit rule”(( has received something from (; if there is moral obligation, there is consideration for promise; court says that there must be something beyond a promise; moral obligation does not create consideration
Webb v. McGowin (1935)

( prevented saved ( in emergency situation, ( was crippled; ( promised to take care of ( and made payments to him for 8 years, but when he died, estate stopped paying; court said that (’s promise is enforceable even without consideration because ( was so benefited from (’s act

D. Promissory Estoppel (Estate of Vernon Gagne II 5.0)

Standard: Substantial, foreseeable, reliance on a promise or injustice would otherwise occur (i.e. donative promises)

Ricketts v. Scothorn (1898)( Gifts

Grandfather (() gives Granddaughter (() promissory note telling her that she does not have to work anymore; she quits her job and his estate will not pay; court says that note is enforceable because ( justifiably and reasonably relied on promise

Feinburg v. Pfeiffer Co. (1959)( Pensions

Employee (() retires shortly after employer (() promises her a pension shortly before she retires at 57; she relied at least partly on this money; court says that promise is binding under promissory estoppel because ( reasonably and detrimentally relied on it

III. Offer and Acceptance

A. Importance of Offer & Acceptance (How Much for that Houseboat 7.0)

Standard: For a contract to come into existence, there must be a bargain in which there is a “manifestation of mutual assent to the exchange and a consideration” (offer and acceptance)

Offer = statement that creates power of acceptance; R 2d( “manifestation of willingness to enter into a bargain”

Acceptance = statement that indicates offeree’s immediate intent to enter into deal

*Offeror is “master of his offer”( if he says you have to accept by standing on one foot and singing then that is how you have to accept

B. Offer

1. Bilateral Contracts

· Both sides make promises

· Offeree accepts by performing

“I promise to pay you $100 on April 15th if you promise to walk across the Brooklyn Bridge”
2. Unilateral Contracts

· Exchange of offeror’s promise for the offerree’s act

· Acceptance is by promise rather than performance

“I promise to pay you $100 if you walk across the Brooklyn Bridge”

3. Counteroffer

Counteroffers destroys power of acceptance unless

· It is an option contract

· Mere inquiry rule

Owen v. Tunison (1932)

( agreed to sell ( “Bradley Block” for $16K; ( accepted offer and then ( said he was not willing to sell; court says there can be no contract for sale unless there was an offer to sell; “would not be possible for me to sell for less than $16K” is not an offer to sell for $16K

C. Revocation

· Offeror can revoke as long as revocation comes to notice of revokee before acceptance

· Indirect revocation (i.e. true information from a third party) is sufficient to revoke the power of acceptance

Brooklyn Bridge Hypo( “I promise to pay you $100 if you walk across the Brooklyn Bridge”

You get halfway across, and I catch up with you and say “I revoke”( This is not allowed; in a unilateral contract, ability to revoke is frozen for a certain amount of time

D. Acceptance

Ruble v. Ruble (1951)

Brothers own property together; ( orally offered to sell ( his interest in property and ( sold house to get money, but only provided part of money; court says that “an acceptance must be in terms of an offer to create a contract”; here the “acceptance” was really a rejection of original offer and a counter offer on different terms

Dibley v. Pan American Airline (1980)

Airplane crash resulted in many lawsuits; suit held airline liable and settlement negotiations began; Dibley sent letter to PA accepting offer; Dibley later called to withdraw offer & confirmed with letter

Was the Dibley response a valid acceptance? The court says no acceptance because acceptance had extra provision that made it a qualified acceptance and a new proposal

Forester v. West Pub. Co. (1920)

Shipping company lost books and proposed several offers to compensate; Book company replied by saying he would accept is they did not like his “square deal,” stated that he had no choice but to accept one of their proposals as a choice between evils

Was this an acceptance? Court says no because acceptance must be unconditional, but here Book Company intended to accept offer

Standard: Mailbox Rule (when a contract exists in mail communications)

Acceptance is affected as soon as it is mailed

Exception: if acceptance must be received during a certain time period or if it requires receipt

E. Battle of the Forms (Clockwork Fabrications 12.0)

Standard: Common Law vs. UCC

	Common Law

Mirror image rule: Offeree’s response operates as an acceptance when it is a mirror image of offer

Problems(
1. Party can slip out of deal

2. Party who fired last shot (sent last proposal) has advantage

If acceptance is slightly different, it is technically a counteroffer


	UCC §2-207

In some cases, a contract can be created when the acceptance does not match the offer

Exception:  acceptance requires express agreement to new terms

Major changes(
1. Abolishes mirror image rule (document can be an acceptance even though it states additional or different terms)

2. Additional terms proposed in acceptance can become part of contract in certain circumstances if other party (offeror) remains silent

*only applies to transactions of goods


Revised §2-207( if terms are not agreed upon by both parties, they are knocked out and default rule is applied

Flow Chart of Original §2-207

Two situations that will cause §2-207(1) to come into affect:

1. Battle of forms = many forms combined to make one contract

2. Written confirmation of oral agreement




Columbia Hyundai v. Carll Hyundai (1997)

( negotiated with ( to buy Hyundai dealership; contract contained clause that allowed modification in writing only if approved by both parties; Gibbes signed and added; no contract in this situation because 2-207 should not apply to some cases ( specific provision and exchange of numerous drafts)

Dorton v. Collins & Aikman Corp. (1972)

( purchased carpet from ( under contract with hidden arbitration agreement; carpet was low quality; both are merchants therefore arbitration clause is enforceable unless it materially altered terms of contract

Gardner Zemke Co. Dunham Bush Inc. (1993)

R sent order to B( B responded with acknowledgement containing warranty disclaimer and statement that R has to notify B if terms are unacceptable( R did not notify and paid for goods; court held that acknowledgement was a counteroffer that was binding when goods were accepted

F. Indefiniteness (Emmanuel p. 61)

Standard: Do I have a contract or is it void for indefiniteness?

2 prong test(
1. Intention to make a contract

2. Remedy

	Restatement Test:

Sufficient if terms of contract “provide a basis for determining the existence of a breach and for giving appropriate remedy”
	UCC Test:

Contract does not fail for indefiniteness if “parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy”


G. Modification (Emanuel p. 125, 482)

Standard: Relationship between modification and consideration

	Old Rule (Common Law):

You cannot modify a contract without new consideration
	New Rule (UCC):

If consideration can be as tiny as a peppercorn, then to hell with it; you can modify without consideration if you are modifying in good faith


Zen( a lot of contracts say “no oral modifications”

Can parties modify that orally? Courts are split (the grand “it depends”)

IV. Regulation of the Bargaining Process

A. Statute of Frauds (The Birthas 18.0)

S of F is an affirmative defense(
· NS (non-signing) party gets sued for breach of K.

· NS answers w/the affirmative defense that the K isn’t enforceable due to the S of F.
Standard: “The Formality Requirement” Certain kinds of contracts must be in writing (& signed) to be valid; you won’t win on this, but you can get to the jury; five main types…

1. Answers to the debt of another

2. Marriage agreements

3. Land contracts

4. Contracts that cannot be completed within one year*

5. Contracts for sale of goods over $500 (see 2-201 below)

*One year is measured from time of execution of contract; the mere possibility that it can be done it one year is enough

Mantra:  "If it's within [the S of F], it's without [the ability to enforce the K against the non-signer].”
Standard: UCC §2-201

A contract for sale of goods over $500 is not enforceable unless there is some writing sufficient to indicate that a contract has been made (explains what is sufficient)

Exceptions: §2-201 (3)( exceptions where there is a contract even if it is not in writing

· Goods specially manufactured (i.e. tailor-made locker)

· Pleading or testimony (admission that a contract exists)

· Admission by conduct (goods accepted or paid for)

B. Parol Evidence Rule & Construction (Humphrey’s Bonus 28.0)

Standard: Governs affect of written agreement on any prior written or oral agreements

	Partial integration = document is not intended to include all details
	No evidence may be admitted if it contradicts the terms of the writing

	Total integration = document is intended to include all details
	No evidence may be admitted if it either contradicts or adds to the terms of the writing

	Not integrated
	PER does not apply at all; usually there is no FWC in the first place





Exceptions: Ways to get around PER

· Later negotiations or modifications.

· Evidence that the K isn’t valid in the first place (forgery, fraud, duress, joke, etc.).

· Interpretation of terms of the agreement.

· Conditions precedent, so that the K hasn’t kicked in yet.

· Scrivener’s error 
Standard: UCC Parol Evidence Rule( §2-202

Terms in writing may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented by…

Exceptions:

1. Course of dealing; or

2. Usage of trade (§1-205); or

3. Course of performance (§2-208); and

4. Evidence of consistent additional terms
UCC has 3 different sources, which may be used to interpret terms of contract…

1. Course of performance = refers to the ways parties have conducted themselves in performing contract at hand
2. Course of dealing = refers to how parties have performed with respect to past contracts
3. Usage of trade = the meaning attached to a particular term in a certain region or industry (see UCC §1-303c for definition)

Johnson v. Curren (1981)

Contract with band to perform; oral agreement with band leader that band could be fired with 2 weeks notice; club owner enforced this and band sued; evidence of firing provision not permitted under PER since even if contract is only partially integrated, it includes a time period so there is contradiction

Mitchill v. Lath (1928)

( sold a farm to ( and they made oral agreement that they would remove nearby icehouse, but they did not do this; oral contract is not enforceable because this provision is one that one would normally expect to be in the contract for sale of land

Kilday v. Baskette (1953)

( bought (’s farm in auction and signed notes based on agreement that he could pay some back before maturity; this oral agreement is enforceable because PER does not apply when extra agreements are made as an inducement and form the basis for consideration of the contract

C. Interpretation (A Retired Cowboy with Nothing Better to do 30.0)

Frigalment Importing Co. vs. BNS International Sales Corp. (1960)
The chicken case; contract to sell chickens where ( interpreted chickens as young broilers and ( interpreted chickens as anything that would meet contract specifications; whose interpretation wins? Court says that ( did not meet burden of proof to show more narrow meaning 

Evidence court used to decide…

· Dictionary

· Government definitions

· Negotiations of this contract

· Trade usage

· Course of dealing

· Price at time contract was made

Vagueness = could be one point in a range of a thing/characteristic (i.e. purple could be one color in a continuum)
Ambiguity = could be one of two or more different things (i.e. bass could be a fish, an instrument, or a male singer)

D. Unconscionability (Scuba Accident 24.0)

Standard: 2 kinds of unconscionability

1. Procedural: one party was induced to enter the contract without a meaningful choice (boilerplate salespeople, illiterate customer, contracts of adhesion)

Contract of adhesion( violates reasonable expectations OR is unconscionable
2. Substantive: clause is unduly unfair and one-sided (excessive price, modification of buyer or seller’s remedies)

Key difference = if it is procedural, you can solve the problem by better information (i.e. showing ( in Walker-Thomas a video about how her debt will be paid)

1. Secured Loans

Williams v. Walker Thomas Furniture (1965)

Single welfare mother purchased items in store with clause that allowed payments for any items to be credited pro-rata against other purchases; therefore, you can never pay off s ingle item entirely at Walker-Thomas; she defaulted after paying off a substantial amount and everything was repossessed

Are these kind of secured loans unconscionable? The court says that this cross-collateral clause may be unconscionable; unconscionable = absence of a meaningful choice
2. Personal Injury Releases

Hiet v. Lake Bancroft Community Association (1992)

( entered triathlon under encouragement from fellow teacher and sustained injury that rendered him a quadriplegic; does signing pre-injury release ( from liability? Virginia courts say no; you cannot release your abilities to sue for personal injury (maybe for property) because it violates public policy

Hewitt v. Miller (1974)

Scuba accident where student diver disappeared; does the fact that diver signed a release form prohibit family from recovering for negligence? Washington courts say yes; in Washington, you can release yourself from personal injury; in this case, the signing was not unwitting and scuba diving is not a public duty

3. Arbitration Clauses (Justice by Any Other Name 27.0)

What is so bad about arbitration (“kangaroo court”)?

· Bias of board; ( is picking judges (Kasier had control of who made decisions)

· Standard of review gets progressively tougher

(when idea began, arbitration was actually a pro-( idea)

Broemmer v. Abortion Services Inc. (1992)

21 year-old ( went to abortion clinic and signed form with arbitration clause in short amount of time under stress; she suffered a punctured uterus; is the arbitration clause enforceable? Not enforceable because it is a contract of adhesion; if unconscionable or in violation of reasonable expectations( adhesion; in this case, it violated her reasonable expectations because there was no bargaining; no treatment if she did not sign

Morris v. Metriakool (1984)

( had dental procedure done and signed arbitration clause; later he objected to going to arbitration because medical members could be bias; the court says that ( must go to arbitration; medical members have no interest (financial or otherwise) in being dishonest

Sanchez v. Sirmons (1983)

( had abortion and signed “Consent to Abortion” form with hidden arbitration clause; is the clause enforceable? Court says clause is invalid and unenforceable; patient should not have to think about where to go to trial minutes before surgery; clause was hidden

Moore v. Fragatos (1982)

( had cervic disc surgery and signed arbitration clause; is the clause valid? No, clause is invalid because ( was not informed; Party seeking to assert waiver of patient’s rights must show:

1. Patient did not have to sign agreement

2. Patient would receive same quality care regardless of signing

3. Treatment cannot be refused for not signing

4. Signing is entirely up to the patient
Engalla v. Permanente Medical Group Inc. (1997)

Immigrant worker enrolled in Kaiser health program (with arbitration clause) and doctors failed to diagnose lung cancer; lawyer attempted to initiate arbitration process, but it took a long time; Kaiser delayed because payout would be less if ( was dead; it took a long time, but it was quicker than court

4. Surrogates (Here’s Danny 16.1)

RR v. MH & DH, the husband of MH (1998)

Surrogacy agreement; woman decided to keep baby after accepting payment; is surrogacy agreement enforceable? For public policy reasons, these agreements are not enforceable; consent should not be recognized unless it is four days after birth (adoption law); payment of money to influence custody decisions can cause poor women to use their body and have their children taken away

5. Capacity (Cooked Pudding 19.0)

Standard: Until a person reaches an age of majority, any contract, which he enters into, is voidable at her option (see Restatement 12 for others)


Exception: Necessaries (food, shelter, clothing, emergency surgery)


Exception: If infant is (, ( has limited right of restitution



Central Bucks Aero Inc. v. Smith (1973)

20 year old leased an airplane and damaged it beyond repair; when a minor disaffirms a contract, unless the contract is for necessaries, the other party cannot; the only remedy is replevin; no item( no remedy; no remedy for airplane owner because he should not have engaged in business with minor

Pankas v. Bell (1964)

Beauty salon employment; minor signed employment agreement with a non-compete clause that bound him to work for Pankas; minor became partners in another salon and gave card to Pankas customer; minor should not be able to utilize benefits, training, or knowledge derived from such contract to the damage and detriment of his former employer; purpose of rule is “protective cloak”; minor enjoined from exploiting what he gained
Fisher v. Cattani (1966)

Infant (() entered into employment contract with (; ( resigned from job after one month; should ( have to pay fee? Infant properly disaffirmed contract; need to work can be a necessary, but not in this case
Gastonia Personnel Corporation v. Rogers (1970)

19 year-old ( is emancipated and married; he obtained employment from (, but did not pay service charge claiming infancy; infant may bind himself to pay for necessaries; this is a necessary exception
Cohen v. Brunswick Record Corp. (1961)

15 year old ( entered into agreement to record songs for (; agreement could not be enforced against infant; defense of infancy is a perfect defense for personal services contracts
6. Duress

Standard: Duress can be a defense if there was unfair coersion, “any threat or wrongful act which overcomes the free will of a party” (subjective standard)

Examples (threats of below count too):

· Violence

· Imprisonment

· Wrongful taking or keeping of property

· Threats to breach or commit other wrongful act

7. Fraud (Keanne SAAB 22.0)

Misrepresentation can be used as…

· A defense against enforcement

· Grounds for rescission or damages by misrepresented-to party suing (
Standard: To rely on misrepresentation, the following elements must be proven

1. Other party’s state of mind (negligent or innocent enough)

2. Justifiable reliance

3. Misrepresentation is one of fact rather than opinion

Singleton v. Thomas (1997)

Thomases (() purchased property from Singletons ((); septic system did not meet health department standard; ( stopped paying note when they had to vacate; 3 elements

1. Misrepresentation is material

2. Misrepresentation is relied upon

3. Reliance was justifiable

Thomases used misrepresentation, mutual mistake, and frustration to support rescission claim; court said misrepresentation applied

Nematollahi v. United States (1997)

Property case in which water was contaminated; ( (purchasers) filed suit to get some money back based on misrepresentation, but ( sought summary judgment claiming that there were no warranties or representation; plain language stated no warranty and court did not think ( reasonably relied on alleged misrepresentations since real estate is caveat emptor; court said there was no misrepresentation

Wagner v. Rao (1994)

Car auction; Rao (() bought car from Wagner (() and signed a “sold as is” document; there was rust on the entire undercarriage (Wagner said it was show room quality) so ( did not pay; Rao’s fraud counterclaim was not precluded by “as is” clause

V. Performance Standards

A. Nondisclosure (A Fisher of Sorts 23.0)

Standard: More modern rule says that there is no general duty to disclose except in certain situations…


Exceptions:

· Half-truths = part truth that creates overall misleading impression

· Positive concealment = positive action to conceal truth

· Failure to correct past statement = situation changes and there is failure to correct

· Fiduciary relationship = one believes the other is looking out for his interests

· Failure to correct mistake = one party knows other is making a mistake about basic assumption

Caveat emptor is OK unless there is a chance for loss of life (see Schlemeyer)

Mallon Oil Company v. Bowen/Edwards Associates (1997)

Complicated situation with contract to use land for exploration and production; Boyce turned over data that he was instructed not to; ( says that ( had duty to disclose their findings of gas in the subject land from geological tests; court says that ( had no duty & Boyce was not a geological trespasser; factors = no initial misrepresentation, no relationship of confidence

Berger v. SPICS (1990)

( was hired to head Recovery Plus and let go 8 months later after moving and buying house; the company knew that her division was going under when they hired her so ( sued for fraudulent concealment; does duty to disclose exist? Court says that there is sufficient evidence that SPICS breached duty to disclose; duty to disclose exists if statements are made that will create a false impression unless other facts are disclosed

Obde v. Schlemeyer (1960)

( sold house without entirely fixing termite problem; seller made affirmative statements that termites were eradiated; does duty to disclose exist? Court says that there was a duty to disclose because this is positive concealment; previous case where landlord had duty to disclose to tenant; court extends this to purchases
B. Promise & Condition (The Bonus 31.0, Shooting a Database 32.0)

Standard: Test for whether something is a condition or a promise

What if it does not happen?

	Promise or Condition?
	WITD
	Remedy

	Promise
	Breach of contract
	Sue for damages

	Condition
	Otherwise existing duty excused
	No duty

	Condition precedent
	Any event other than lapse of time that must occur before performance on contract is due

	Condition subsequent
	An event which operates by agreement of parties to discharge a duty of performance after it has become absolute (i.e. insurance clauses which say that suit must be brought within certain time or it is discharged)

	Promissory condition
	Material breach
	Sue for damages


*Example: promise to mow lawn and pay $100, no lawn mowing; if it is just a promise, non-breaching party should pay $100 and sue for $130; if it is a condition non-breaching party just doesn’t pay

Factors to distinguish conditions and promises

· Intent of parties: language, choice of words

· Interpretation as promise preferred: (condition) if non-performance duty is completely discharged even if there is little damage

Holiday Inns of America v. Knight (1969)

Option for buyer to purchase land if installments made; 4th installment may have been a day late (fact issue) and seller claimed this caused loss of option (property value went up so there was incentive not to sell); Traynor’s opinion: Whether the words of a contract mean what they say depends on whether the other party is hurt( there are almost never any conditions

Jacobs and Kent v. Young (1921)

Agreement between buyer (() and builder (() to install Reading pipe in house; builder installed equal pipe (only difference was location of manufacture), and it would cost a lot to fix 

(( Reading pipe was an express condition therefore duty to pay is discharged

Should buyer be forced to repair and be penalized far beyond what ( was damaged? Cardozo said that a trivial and innocent omission may not be a breach followed by a forfeiture; the installation of Reading pipe was a duty of ( under the contract and owner can recover nominal damages for breach of this duty; duty was met by substantial performance
Forfeiture = occurs when one party has relied on the bargain (performing or preparing to perform) insistence on strict compliance with the condition would cause him to fail to receive expected benefits from deal (i.e. Jacobs)

Oppenheimer & Co. v. Oppenheimer, Appel, Dixon & Co. (1995)

( and ( had a sublease agreement; ( was to provide landlord’s written confirmation of tenant work by a certain date or contract was null and void (paragraph 4c); ( gave oral confirmation late and claimed that ( could not invoke 4c

Was there special performance? No, language in contract was clear
The Big Point

A has a contract with B and A’s performance is due first; A performs to some extent, but not all

The Bs of the world have 2 options…
	Option 1
	Option 2

	Perform and sue: perform their end of bargain and sue A for shortfall

Risk: A might not be able to pay
	Claim condition: if B claims that A’s performance was a condition

Risk: Giant risk that if A’s obligation to do remaining performance was merely a promise then it is not A who is in material breach, it is B; once B has materially breached, A’s duty is discharged

If A made the Hadley warning, B can be totally fucked


Judgment phone call to lawyer: is A’s failure to finish performance a material breach or not; what do you need to know?

Language( just because it says something does not mean that is what it means (PER floating around, trade usage, course of dealings, commercial logic( the chicken case)

C. Express vs. Constructive Conditions

Standard: Express vs. Constructive Conditions

	Express condition
	Agreed by parties (implied in fact)
	Strict compliance

	Constructive condition
	Supplied by court (implied in law)
	Substantial compliance


D. Mistake (Detroit Lions 36.0)

Standard: A mistake is a belief that is not in accord with the facts, mistaken belief about existing fact not what will happen in the future; 2 kinds

1. Mutual mistake

2. Unilateral mistake

Traditionally, only mutual mistake could serve as grounds for avoidance, but the Restatement allows for avoidance based on unilateral mistake too; there are 3 requirements

1. Basic assumption: mistake concerns a basic assumption of contract

Test: Unexpected, unbargained for gain on one hand and loss on other

· Existence or quality of subject matter

· NOT market conditions or financial ability

2. Material effect: mistake has a material effect on agreed exchange of performances

3. Risk of mistake: The one seeking avoidance cannot bear the risk of the mistake

Sherwood v. Walker (1887)

( purchased cow from (; both parties agreed that cow was barren, but it turned out that it was pregnant; ( refused to deliver the cow; discrepancy in worth $75($850; mistake affected character of animal for all time; the thing delivered is different in substance from thing bargained for; seller (() may rescind contract

E. Impossibility, Impracticability, and Frustration of Purpose

Parties may be discharged from performing contract for these reasons

1. Impossibility and Impracticality (Agate Dog 37.0 & Alvert’s Pool 39.0)

Impossibility

Standard: Performance made impossible by occurrence of unexpected events

· Destruction or unavailability of subject matter

· Death or incapacitating illness of party

· Supervening illegality
Restatement (261) calls impossibility and impracticality the same thing

Impracticability 

Standard: Performance of party made highly impractical by occurrence of unexpected events

Restatement 261 has 4 requirements…

· Event occurred after contract was made
· Non-occurrence was a basic assumption on which contract was made

· Event was not the fault of party seeking discharge

· Language or circumstances don’t deny discharge

Extreme impracticability = impossibility
Posner:  3 step process to test which party is the superior risk bearer:

1. Which party can better estimate or influence the probability of loss

2. Which party can better estimate or influence the magnitude of the loss

3. Which party is better situated to situated to insure against loss (spread risk)

Appears to be directed to impossibility or impracticability

Taylor v. Caldwell (1863)

( contracted to hire (’s music hall, but hall was destroyed by fire after contract; ( was discharged from performing so his nonperformance was not a breach; parties looked at existence of hall as a foundation of the contract

CNA International Reinsurance Co Ltd. Phoenix (1996)

River Phoeniz OD’ed and could not be in film; film company tried to recover from family because contract had provision about not doing anything to interfere with performance; death made it impossible; there was some fault, but court does not want to go down that road; estate is excused by impracticability

Green v. McGrath (1986)

( formed a partnership to purchase horse (Shergar), but Shergar disappeared; Nonperformance of contract was excused

Butler Manufacturing Co. v. Americold Corporation (1994)

Fire in underground warehouse facility; Safeway leased space from Americold and several people who lost goods sued Americold; Safeway discontinued its lease payments; impracticability & frustration do not apply in this situation; fire did not make Safeway’s obligation to make lease payments impractical; this should have been anticipated by Safeway

Houston Ice & Brewing Co. v. Keenan (1905)

( leased building to ( for purpose of opening saloon; then prohibition made alcohol illegal; court said that ( is not bound to pay

Opera Co, of Boston v. Wolf Trap (1987)

Contract to do four operatic performances; electrical storm caused the fourth to be canceled; Wolf Trap (()  failed to make final payment; claimed contract was excused under impossibility of performance; judgment for (; forseeability if only one factor

Elements

1. Unexpected intervening act

2. Non-occurrence was a basic assumption of agreement

3. Occurrence made performance impractical

Security Sewage Equipment Co. v. McFerren (1968)

Sale & installation of sewage treatment system; Health Department refused to approve plans submitted by (; ( seeks damages because ( failed to get approval; risk of rejection assumed by seller, not purchaser; ( does not have to pay
2. Frustration of Purpose (The Problem with Bones 40.0)

Standard: Unexpected events completely or almost completely destroy a party’s purpose for entering the contract

Distinguished from impossibility( performance is not impossible, one party’s purpose is just frustrated

Factors to consider:

· Forseeability

· Allocation of risk

· Extent to which event deprived promise of all anticipated benefit from contract

· Fault of party seeking discharge

Krell v. Henry (1903)

One of coronation cases that established doctrine; ( rents apartment to ( to view coronation of King Edward VII; coronation is cancelled because of king’s illness; ( does not use apartment and refuses to pay; ( is excused because his essential purpose for entering contract was frustrated; coronation as the “foundation of the contract”; he would not receive the benefit therefore he is excused from performing

City of Miami Beach v. Championship Sports Inc. (1967)

CS (() entered into a lease with City of Miami Beach (() to rent convention hall to host fight; Sonny Liston was going to fight Patterson; Liston could not fight because of knee injury; no performances became impossible( CS could still pay and City could still lease

Is frustration of CS’s goal in making deal (to host fight) enough to discharge duty to pay rent? Court was hostile to notion of frustration; clause says lessee should bear risk of loss

7200 Scottsdale Road General Partners v. Kuhn Farm Machinery (1995)

Resort case where convention was cancelled because Saddam’s threat of terrorism during Gulf War; Kuhn wanted to hold convention to bring Europeans in and terrorism kept Europeans from coming; primary purpose was to bring in people from Europe, but Kuhn did not communicate this; Kuhn is not entitled to relief from contract under either impracticability or frustration of purpose

Molnar v. Molnar (1981)

Parties divorced and custody of child was awarded to ( wife; ( was to pay money to support child; when child died, he sued claiming that his purpose was frustrated; the purpose of making payments no longer existed; the purpose was frustrated; the father was excused
VI. Breach

A. Anticipatory Repudiation: Common Law (Sherman Trainer I 41.0)

Standard: Party makes it clear before his performance is due that he does not intend to perform. Can the other party institute a suit for breach before time for performance has arrived?

	Common Law

	Yes

What constitutes repudiation? 

“Positive statement by the obligor to the obligee which is reasonably interpreted by the obligee to mean that the obligor will not or cannot perform his contractual duty” (R2d §250)

· Statement by promisor that he intends not to perform

· Action by promisor making his performance under contract impossible

· Indication by the promisor or via some other means that promisor will be unable to perform, although he desires to perform

Under Rapoport’s rules…

· You just have to show that you could have tendered performance

· Performs early, but does not do a good job( allowed to cure until performance is due


Hochster v. De la Tour (1853)

contract for ( to be a courier during trip for ( beginning on June 1; ( wrote and cancelled trip offering no compensation; ( sued for breach on May 22; court says that action was not premature; they thought it would be unfair for ( to have to cancel contract or continue as if ready to perform and turn down other jobs

Argonaut Partnership LP v. Sidek (1996)

( (Argonaut) had agreement with ( (Sidek) that required exchange of money by March 14 via Eurotransfer; Wall Street Journal reported that Sidek was going bankrupt and ( asked repeatedly whether or not performance would occur; the parties met, but there was no definite answer from Sidek; ( did not perform and sued; ( claimed that they did not affirmatively repudiate; court said repudiation in WSJ was not followed by retraction therefore ( can sue

Truman L. Flatt v. Schupf (1995)

( agreed to sell ( land for asphalt plant; ( was supposed to get approval from zoning committee; ( sent letter after public meeting explaining that this would be impossible to do and offered to buy land for lower price; ( rejected offer; ( filed for specific performance and court granted (’s motion for SJ; higher court reversed because doubtful and indefinite statements are not anticipatory repudiation; it is not a doctrine to be taken lightly

B. Anticipatory Repudiation: UCC (Sherman Trainer II 42.0)

Standard: UCC 2-610
	UCC

	Yes

What constitutes repudiation? 

Governing Principle unless installments (2-601) = perfect tender rule( everything must perfectly conform with contract and if it doesn’t the buyer has three options…

1. Reject whole thing: 2 big rules for rejection in 2-602 (biggest damages)

a. Timely

b. Tell the right person

2. Accept it( then you only have 2-608 to reject (can sue, damages will be smaller)

3. Divide it into commercial units; accept some, reject some

Default rule is acceptance unless you have proved rejection

Installments( see 2-612

Details 2-603 through 2-612


AMF Inc. v. McDonald’s (1976)

McDonald’s bought a prototype cash register computer, installed it in store, and ordered 23 others; the prototype had a lot of problems and AMF was not capable of providing and servicing the other 23 ordered; the parties met several time and McDonald’s cancelled order

McDonald’s justifiably repudiated contract; it had a right to cancel order

Canteen v. Former Foods (1992)

Canteen (() had agreement to buy popcorn from ( (TLF=Former Foods) for vending machines; contract included quality assurance clause and requirement that 30 day notice be given; ( had problem with popcorn and stopped buying exclusively from (; ( invoked arbitration and board found that ( breached and rendered judgment for ( ($.5 million); ( filed order to vacate arbitration award; Canteen breached section 12 by terminating without giving TLF 30 days to cure

(  never invoked §2-609; arbitration award affirmed

VII. Warranties

A. Types of Warranties

A warranty is a guarantee or promise by the seller that the goods will have certain characteristics

Standard: UCC §2-312 through §2-618, 3 kinds of warranties

1. Title warranty = “I am not sure what I have, but I will sell it anyway” (i.e. copyrighted art, stranger on Canal Street)

2. Express warranty = explicit promise that the goods will have certain qualities

a. Affirmation of fact

b. Description of goods

c. Sample or model

“Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty.” (UCC §2-313)( watered down requirement that buyer rely on seller’s warranty

An opinion = mere puffery

3. Implied warranty = a merchant is held to an implied warranty of merchantability that the goods he sells are fit for a particular purpose (UCC §2-314)
To disclaim( must mention the word “merchantability,” does not have to be in writing, but if it is, it must be conspicuous (cannot be buried in fine print)
B. Breach of Warranty

Buyer must prove…

1. ( made a warranty 

2. Goods did not comply with warranty at the time of sale

3. Buyer’s loss was proximately caused by defect

4. No affirmative defense (i.e. disclaimer, statute of limitations, lack of privity, lack of notice, assumption of risk

C. Remedies

Standard: UCC §2-718 through §2-719

Liquidated damages (§2-718): You can liquidate damages if it is a reasonable amount

Limitation on damages (§2-719): There is a general right for seller to limit buyer’s remedies with two limitations…

1. “Failure of essential purpose” = if product has so many defects that buyer is deprived of substantial value of bargain (example: Dean’s watch that keeps breaking) 

Shake and faith doctrine( good fails so, so much that you are afraid to use it; it has shaken your faith

2. Unconscionability = limitation on damages may be unconscionable

a. Personal injury( limiting damages is prima facie unconscionable

b. Commercial loss( one who suffers loss has burden of proof to show that limitation is unconscionable

D. Privity

Standard: When privity is necessary for third party to recover

			
			
			

	
	
	

	
	
	

	
	
	

	Alternative A
	Extends warranty to any natural person who is in the family or household of buyer and is reasonably expected to use good
	Most strict


Most broad

	Alternative B
	Extends warranty to all cases of personal injury involving any person who is reasonably expected to use good
	

	Alternative C
	Extends warranty to all persons and corporations who may reasonably be expected to use good
	


VIII. Sales Contracts

A. Buyer’s Remedies

Standard: Generally, where goods have not been accepted, buyer can

1. Cover & recover ( between contract price and cover price
2. Decide not to purchase the goods elsewhere and recover ( between the contract price and the market price

3. Some times specific performance (we did not talk about this)

+

incidental and consequential damages

If you accept, you pay money and sue. 

If you don’t accept, you give the goods back, don’t pay, and sue.

§ 2-711: non-delivery, repudiation, rightful rejection

§ 2-712: acceptance, revocation of rejection

1. Cover (Go Blue 56.0)

Standard: Cover must be “reasonable” and “in good faith and without unreasonable delay”

Is cover a vehicle for betterment?

Carlson v. Rysavy (1979)

( bought mobile home and did numerous repairs during South Dakota winter; 21 defects in all; what is the right amount of damages? Court says that cost of repairs is not the proper measure; so many repairs that repairing alone cannot place ( in position they would be in if ( had performed; UCC is to be liberally construed

Bemidji Sales Barn Inc v. Chatfield (1977)

( purchased 62 cows from (; auctioneer said that they had been vaccinated for shipping fever, but they got sick and infected (’s herd; ( did not breed his crop until spring; court says that ( may recover lost profits from delay in breeding, but he did not because ( failed to adequately prove that his loss was result of (’s breach (could have bred)

Martella v. Woods (1983)

another cow contract; Woods (() purchased cows from Arkavalley (() with agreement that he would sell them back; they grew too slow so he sold them to someone else and ( had to purchase cows from third parties; they were fatter, better cows; cover is permitted, but the cows purchased were not like-kind substitutes; ( placed themselves in a better position by covering; damages for cover not allowed
2. Self-Cover (VisualBooks 57.1)

Standard: Self-cover must be “in good faith”; recovery for overhead not allowed unless there was a loss in profits because resources were tied up in cover project

Dura-wood Treating Co. v. Century Forest (1982)

Dura contracted with Century to provide cross-ties to Smith; Century notified them that they would not be able to provide order and Dura determined that it was cheapest for them to manufacture replacements; Can a buyer cover by purchasing from itself? Yes, because code is to be liberally construed, but cover from internal manufacturing must be in good faith

Chronister Oil Co. v. Unocal (1994)

Unocal (() was supposed to supply gasoline to Chronister (() within a certain time period, but there was too much water; Unocal diverted gasoline to protect itself from Chronister’s breach; Chronister bought from Enron and lost on price of gasoline; breach was a godsend; can damages put ( in a better place? No, judgment for Unocal for nominal damages only

3. Risk Shifting Insurance Contracts (57.2)

Also called = forwarding contract, cost plus contract, fixed resale contract

Standard: Should contract market damages be awarded even though they put non-breaching party in a better position than he would have been had performance been rendered?

	Majority View (Tongish)
	Minority View (Allied)

	Yes

Entitled to full contract market damages even if it would put party in better position
	No

Recovery limited to profit non-breaching party would have made in reality had performance occurred


Allied Packers & Canners v. Victor Packing Co. (1985) Minority View

Allied had contract to buy raisins from Victor with plans to sell them to Japan at a fixed price; Victor breached, but because raisin price soared, contract market differential damages would put Allied in a much better position than if Victor had performed



Should Allied get contract market differential damages? No, recovery is limited to profit buyer would have made

Conflict between §2-713 and §1-106

	§2-713

Allows contract market damages
	§1-106

Permits recovery to put party back in position before breach

	Specific
	General

	Pros

Uniformity 

Stability
	Cons

Results in windfall

Overpenalizes

Ignores broad provision
	Pros

No windfall, based in reality
	Cons

Ignores other more specific provision

Encourages breach that isn’t always efficient (contract price = floor price)


Tonigsh v. Thomas (1992) Majority View
Tongish (() agrees to sell Coop (() seeds; Coop contracts to sell them to Bambino; price skyrockets before delivery date so Tongish repudiates and sells to a third party (Thomas); procedural weirdness( is Coop entitled to contract market damages? Yes, because giving less encourages seller to breach and makes contract price a floor price

KGM Harvesting Co. v. Fresh Network (1995)

Sale of lettuce; seller refused to supply and buyer went to open market and purchased lettuce to fulfill obligations to fast food restaurants; Buyer may recover difference between cost of cover and contract price

Texpar v. Murphy (1995)

Texpar contracted to buy asphalt from Murphy and sell it to Starry; $80 = market price $53 = contract price; they negotiated a middle amount; Full contract market damages awarded
B. Seller’s Remedies

Standard: Generally, seller has following remedies

	Accepts
	Wrongfully Rejects or Repudiates
	Resells

	Recover contract price
	( between contract price and market price (CM)
	( between contract price and resale price (CR)

Public vs. Private sale §2-706


Seller can also recover lost profits if red and yellow are not adequate

No formal acceptance( entire contract price

· Goods have been accepted under §2-602(1)

· Lost or damaged within a reasonable time

· Goods identified to contract and seller unable to resell §2-709(1)b

No consequential damages (just incidental)


1. Accepting/Rejecting (The Thinge 58.0)

Unlaub v. Sexton (1977)

Unlaub (() had contract to sell to Paul Rees ((,Sexton); Sexton signed papers, but did not pick up goods when delivered at tender or pay money; court says goods were accepted under 

§2-606(1)(b); district court granted SJ for Unlaub and decision was affirmed on appeal

Dehahn v. Innes (1976)

Dehan (() was a road commissioner and he agreed to sell Innes (() his business and equipment when he was not reelected; ( claimed that equipment was not in a “ready to go” condition and cancelled the contract without paying; Rule = if buyer unjustifiably revokes purchase, seller can get difference between contract price and market price; §2-703 enumerates seller’s remedies when buyer rejects

2. Lost Volume (Power Pod 59.0)

Standard: Hard to get, awarded when new customer would have bought item anyway regardless of first customer’s breach (infinite supply)

Neri v. Retail Marine Corp. (1972)

Action by buyers to recover deposit they made on boat they intended to purchase from (; Retailer ( was allowed to recover lost profits and incidental damages; applied UCC
RE Davis Chemical v. Diasonics (1987)

Contract to purchase medical equipment and buyer repudiated; buyer sued seller for restitution of down payment; seller adequately established case for lost profits; seller could recover eve though they could not trace which exact unit was ordered
Always remember( §2-718(1): damages can be liquidated if you are not happy with what you would get under UCC (it just has to be reasonable)

IX. Third Parties & Assignments

A. Vocabulary (Burnham 202-212)

	Term
	Definition

	Assignment
	Transfer of contract rights

	Delegation
	Transfer of contract duties

	Transfer
	Rights are assigned and duties are delegated

	
	

	Obligor
	Party with obligation to perform a duty; an obligor can be a delegator if he delegates his duty to perform

	Delegatee
	Third party to whom delegation is made

	
	

	Obligee
	Party with right to receive performance; an obligee can be an assignor if he assigns 

	Assignee
	Third party to whom assignment is made

	
	

	Transferor
	Party who assigns and delegates

	Transferee
	Third party to whom assignment and delegation are made


Assignment is generally permissible unless there is an anti-assignment clause

Delegation is allowed if duties are delegatable (obligee has substantial interest in having delegator perform)

B. Third Party Beneficiaries (A Man’s Word 60.0)

Standard: Who can sue?

	Old Rule
	New Rule

	Third party can sue if they are a creditor beneficiary or a donee beneficiary

1. Creditory beneficiary = performance would satisfy promise to third party

2. Donee beneficiary = promisee entered contract to confer gift on third party
	Second Restatement says that third party can recover if he/she is an “intended beneficiary”
Intended beneficiary = giving him the right to sue would appropriate the intentions of the parties,; he must also fit into one of two categories

1. Payment of money: performance will satisfy an obligation to pay money 

2. Intended benefit: promisee intends to give beneficiary the benefit

Others are incidental beneficiaries and may not sue


Lawrence v. Fox (1859)

Holly owes ( (Lawrence) $300; he loans $300 to ( (Fox); ( promises to pay ( back, but he does not; (the suspicious mind might think that there is no Holly, gambling debt between Fox and Lawrence); Can the ( bring this action even though promise was not made to him? Court says that ( may recover as a third party beneficiary

The Cretex Companies v. Construction Leaders (1984)
Travelers handled agreement for Cretex to do contract work for Construction Leaders; CL became insolvent and some of contractors were not paid; performance bond between CL and Northland (landowner); Northland wants to make sure that if CL messes up that they will get their building built 

Are unpaid materialmen intended beneficiaries? No, because the intention of the agreement is to protect Northland

Jacobs Associates v. Argonaut Insurance (1977)

Construction contract with surety bond where one party became bankrupt; materialmen wanted to be covered by bond; PGE = owner





2 hurdles for third party to recover( (1) subcontractor is third party beneficiary of promise (2) intent

Tait( said promise to pay third party was a condition, not a promise

This court overturned Tait and progeny, claiming that ( has a right of action against surety

C. The Meaning of Intent…in Iowa (A Chewer 61.0)

Standard: Factors used to determine who is intended beneficiary

· Reasonable for third party to rely on contract

· Performance runs directly to third party

· Part of parties’ overall objective

· Intent of promisee is generally considered

*Varies by state (Iowa pushes the envelope)

Midwest Dredging c. McAninch (1988)

McAnich contracted Midwest to do dredging for construction project; DOT had contract with McAnich that described dredging work and they also approved subcontracting to Midwest; Midwest had problems because DOT messed up tests and rocks were too big for their equipment

Midwest became insolvent trying to complete job and brought suit against both parties

Can Midwest enforce DOT’s warranty to McAnich regarding test? The court says that because DOT specifically approved delegation to Midwest, Midwest is an intended beneficiary; extending warranty to Midwest is just; in Iowa, intent means knowledge

Tredrea v. Anesthesia & Analgesia (1998)

Gensis was having problems with anesthesiology department so they contracted to do exclusive business with A&A; contract had provision that allowed them to contract with existing independent anesthesiologists ((); contract allowed three extensions, but A&A refused the third

Does ( have enforceable right under Genesis-A&A contract? This turns on whether or not they are an intended beneficiary

Intent need not benefit third party directly

Each party comes to the table with own intent; the intent of the contract itself has no purpose

Promisor’s intent is usually to get consideration from promisee

Bargaining to preserve independent contractors did not rise out of the kindness of Genesis’ corporate heart, but this does not prevent them from being an intended beneficiary; ( has right as a third party beneficiary
Vogan v. Hayes Appraisal Associates (1999)

Vogans (() got mortgage from MidAmerica; MidAmerica contracted with Hayes for them to monitor progress of construction; the cost of home exceeded amount; Vogans claimed that Hayes overstated progress

Are Vogans a third party beneficiary of MidAmerica-Hayes agreement? Contact included names of Vogans therefore Hayes had reason to know that the purpose of MidAmerica obtaining periodic progress reports from them was to provide Vogans with protection for money they invested in home; Vogans = intended beneficiary
D. Unjust Enrichment (Gitchee Gummie Mosiquitoes 62.0)

Standard: A person is enriched if he has received a benefit; it is unjust if the retention is unjust
	Old Test
	New Test

	1. Benefit conferred on ( by (
2. Benefit was appreciated by (
3. Benefit was accepted under circumstances that it would be inequitable to be retained
	1. At (’s expense

2. The ( received a benefit

3. Under circumstances that would make it unjust for ( to retain benefit without paying


*Unjust enrichment is only applicable if person is not an officious intermeddler

Valid reason for conferring benefit( not on officious intermeddler

DCB Construction v. Central City Development Company (1998)

CCDC entered into a 5 year lease with tenant to rent building for gambling; Tenant hired DCB to do work on the building and CCDC approved; Tenant posted a notice that CCDC is not liable for a lien; Tenant did not pay and DCB stopped work; Tenant also defaulted on lease; DCB claim against CCDC for unjust enrichment

Failed the second prong; it needs to involve injustice; CCDC’s retention of benefit is not unjust; injustice requires improper, deceitful, or misleading conduct
Curtis v. Becker (1997)

Beckers owned Lots 14 and 15; Curtis tried to have entire length of Eastgate Drive paved; Beckers objected to this and erected barricades; Curtis asked for payments to the improvements of their lot and Beckers refused Is it OK for Becker’s to retain benefit without paying Curtis?

Unjust enrichment is applicable only if person is not an “officious intermeddler”

Clean hands doctrine = a party who seeks equity must enter the court with clean hands, court can deny relief based on unfair and dishonest conduct

Curtis sought equitable recovery and did not come to the court with clean hands (made improvements to 14 and 15 without approval( dishonest, fraud)

Curtis was an officious intermeddler therefore Beckers could justly keep benefit
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FWC





Negotiations or agreements = Modification





Negotiations or agreements = PER





Kinds of Damages


Expectation—used to put ( in position he would have been in if ( has performed


Reliance—used to put ( in position prior to making of contract, out-of-pocket expenditures


Restitution—used to give back ( what ( benefited from unjustly, return to ( value of performance he has rendered to (





AFTER





Most specific to least specific:


C/P: this very K


C/D: many other Ks between these parties


T/U: industry





These customs can be introduced to interpret the meaning of a FWC even if it s complete integration
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Victor





Allied





Japanese





Normally Allied would bear risk, but here Japanese do





§2-710: + incidentals





§2-705: Stop delivery





§2-704: Identify 





§2-706: ( K price & public or private sale


§2-708(1): Market price


§2-709: Action for price


§2-708(2): Lost volume





§2-703: Road Map





Construction Leaders ((2)


Contractor





Travelers ((1)


Insurance Company





Cretex (()


Subcontractor





Jacobs Associates


 (()


Subcontractor





Target ((2)


Contractor





Argonaut ((1)


Insurance Company





Formula: (Value of (’s promise) – (benefits ( received from not having to complete contract)


(Cost to ( of work already performed) + (total profit ( would have made)


Profit = (Contract price) – ((’s total cost of performing)











Formula: Value rendered to ( regardless of cost or injury to (





Formula: cost of work already performed





§2-207(1): An acceptance that purports to be an acceptance is an acceptance even if it has additional or different terms unless there is a proviso clause


Proviso clause = acceptance requires express agreement to new terms, “provided that…”


If no proviso clause( counteroffer





§2-207(2): What happens to additional terms that sellers have proposed











§2-207(3): No contract, but it looks like there is because of performance


Contract consists of terms on which parties agree + supplementary terms from the UCC standards





If both parties merchants(


Added terms become part of contract unless…


Buyer objects subsequently under c or before under a


If they would materially alter original offer (strip those out, but keep the rest)





If not merchants(





Added terms are construed as proposals for addition to the contract
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