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1. What limits can the government place on your right to inherit, and when does government regulation become unconstitutional?
a. We’re probably dealing with rational basis scrutiny because no suspect classes are involved, nor fundamental right or interests like free speech.

b. Hodel v Irving (1987) p.3; the regulation at issue required that if a fractional piece of land was below a certain percentage of the overall parcel, it could not be willed to a relative, it had to escheat to the tribe.  
i. Congress was concerned because there were so many fractional interests, the administration costs were higher than the $ the land generated.  The law intended to stem the fractionalization.
ii. US Sup Ct determined the law was a 5th amendment taking of property.  But how do you put a $ value on the right to will your land to someone?
iii. Rational basis scrutiny will probably allow 98% of the things government want to do in this area, but there is at least an outer limit to what government can do, as established by this case.

2. Shapira v Union National Bank p.24; dad dies and his will says that his two sons only get their shares if they marry a Jewish gal with Jewish parents within 7 years.  If he doesn’t, then son Daniels’ share reverts back to the state of Israel.
a. Daniels’ challenge fails, the will condition is sustained.

b. His ability to marry whomever he pleases is not restricted, it just means he won’t get his inheritance.  This is why the present case is differentiated from Shelley v Kraemer (restrictive covenants keeping blacks out of neighborhood).
c. Daniel argues that the condition violates Ohio’s public policy, a very amorphous concept.

d. Consider the result though if Daniel were gay, would the public policy argument be better received then?

e. What about a condition requiring that the recipient of the property divorce his current spouse? Wouldn’t work because there is well established policy against disrupting the family.
f. Weight factors in marriage condition cases:
i. Does the condition operate in substance to preclude marriage? Courts tend to not like that.

ii. Does the condition operate in substance as a restriction on religious faith (e.g.  can only inherit if person marries a catholic).  
iii. Is beneficiary being pressured by the condition into getting married?

iv. (More modest factor) – is there a gift-over provision where if the condition isn’t met, the property goes to an alternate beneficiary?
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Definitions:

a. Testator – one who executes a will

b. To die testate – is to die with a will

c. To die intestate – or in a state of intestacy – to die without a will

d. One can die partially testate and partially intestate
e. Intestate can also be a noun referring to the person who dies in a state of intestacy

f. Probate assets are assets which will be controlled by your will if you have one; other assets will pass to your heirs.  
g. Joint tenancy, life insurance policies, revocable trusts – these assets are not owned outright by the decedent, they pass by virtue of contract, therefore they are not probate assets.
h. A codicil is an amendment to a will and is executed in the same way as wills are executed

i. To admit a will to probate is to have a court of appropriate jurisdiction declare that the will is a valid will.

j. Personal representative – one who is responsible for managing a decendent’s estate
a. Administrator – a PR for the estate of one who dies intestate

b. Executor – a PR for the estate of one who dies testate

k. Legatee – a beneficiary who receives personal property under a will

l. Devisee – a beneficiary who receives real property under a will; devisee has become an inclusive term for beneficiaries of both personal and real property under a will.

m. Heir – a beneficiary of the estate of an intestate, of one who dies in a state of intestacy.

n. Beneficiary or distributee – takers of an estate.

o. Collateral kindred are all persons who are related by blood to the decedent but are not ancestors or descendants.

p. First line collaterals are descendants of the decedent’s parents (other than the decedent and the decedent’s issue).

q. Laughing heirs – persons so remote in their relation to the intestate deceased that they experience no mourning.
Class Two
· In modern times there are much of a person’s possessions that do not pass through probate because they are arranged for by other means (e.g.  designated beneficiary on a 401K account).

· “Governing instrument” essentially means any wealth/asset shifting writing, it is an all-encompassing definition.  Unfortunately this definition exists in the Uniform Probate Code, but not the Texas Probate Code.

· Texas: at least 5 different ways to administer an estate under Texas probate law:
· 1.  The small estate, in probate code at §§137-144

· To qualify there are criteria:

· Must be an intestacy, someone died without a will

· You cannot be seeking a formal administration of the estate

· Value, exclusive of homestead, does not exceed $50K

· Need an affidavit signed by two disinterested parties and the prospective heirs; streamline method, judge can just look over paperwork and heirs don’t need to be there.  Signed order from judge can be taken to third parties to collect assets.

· 2.  Dependent administration, code §§178-414

· You want to avoid this at any cost

· Every move of the personal representative needs court approval

· 3.  Independent administration, code §§145-154
· All of the things requiring advanced court approval under other circumstances can be done by the independent executor without prior court approval.  This saves time and money.
· If a will names someone independent executor, except for the very worst situations, the courts will inevitably approve the naming of a person as independent executor.
· 4.  Determination of heirship, code §§48-56
· Happens when an estate is too large to quality for small estate method
· There is no will, and while the estate is large it is also “clean” – no ownership issues, no creditor claims that are hard to deal with.

· Having heard sufficient proof presented, the court will declare certain persons as heirs, and they can take that signed order to third parties.
· 5.  Probate of will as muniment of title, code §89 and 180
· Involves a clean estate with obvious beneficiaries under the will

· Will beneficiaries go to court and get a determination that no administration is necessary, and the court probates the will as muniment of title only, with no requirement of administration.
· Will beneficiaries can then go to third parties to collect assets given to them under the will.

· §73 – Will must be probated within 4 years.

· Self-proving affidavit: in Texas, attaching one of these allows a will to “prove itself” without the need to bring witnesses into court.

Class three:

What happens when the drafter makes a mistake?

i. Texas along with a few other states continues to hold that a lack of privity of contract between a will drafter and the beneficiaries prevents a malpractice action by the beneficiaries.

ii. Hotz v Minyard (1991) pg.66 – cautions us as to the special ethical considerations posed by representing different members of the same family.  While the attorney Dobson had no duty to disclose the existence of the second will against his client’s (Mr.  Minyard’s) expressed wish, he owed the plaintiff, Judy, the duty to deal with her in good faith and not actively misrepresent the first will.
I N T E S T A C Y

i. The state has to decide, by statute, whom gets the probate assets if there is no will.

ii. The main policy goal is to ensure the orderly distribution of such assets, and in-so-far as possible, to carry out the intent of the intestate.

iii. If a personal representative is appointed to handle the estate, e.g.  under §37 of the Texas Probate Code, the representative has a right of possession of the estate for as long as necessary to ensure proper administration of the state.

iv. Title to probate property shoots through immediately on the moment of death to heirs in law at the moment of death.

v. Share of spouse:

a. Typically polls show that most folks without a will who have a spouse want their goodies to go to the surviving spouse, even (or perhaps particularly) when there are children.
b. Uniform Probate Code §2-102 (Share of Spouse)
i. If there is no descendant or parent of the decedent, the surviving spouse gets it all

ii. If there are descendants of the decedent, but they are also descendants of the surviving spouse, then the surviving spouse still gets it all.

iii. If the surviving spouse has one or more surviving descendents who are not descendants of the decedent, the first $150K plus ½ of any balance of the intestate estate goes to the surviving spouse, if all of the decedent’s surviving descendants are also descendants of the surviving spouse.

c. Texas Probate Code
i. Texas law on separate property…Separate property is property acquired by a person before they enter the marriage; any property acquired after marriage, either by a direct gift, by will, or by descent (they are an heir) remains separate property.

ii. If you bring 1,000 GM shares into marriage, and you keep your records straight, you can sell it and reinvest in Exxon and the property will continue to be separate.  If you don’t keep your records, all doubts are resolved in favor of the community.  If you sell the 1,000 shares at a profit though, the profit is community property.
iii. For accounting purposes, you can think of the 1,000 shares as being a tree producing fruit, the fruit being dividends.  The fruit is community to the extent it is earned during marriage.  Salaries, wages, business income, everything else coming in during the marriage is community.  
iv. The separate property issue is very intricate, e.g. husband is injured and loses a leg; in Texas tort damages are considered separate property.

v. Each spouse at all times has an undivided ½ interest in the community property, thus when one dies, they don’t have to inherit their own ½ of the property because they always have been a one-half owner of the community estate.  The only thing passing by intestacy is the husband’s half of the community property. This is the part governed by code §45.
vi. If there’s no child, the surviving spouse gets the deceased spouse’s half.

vii. Also if there are children, but they are children of the surviving spouse and the deceased spouse alone, then the deceased spouse’s half still goes to the surviving spouse.  Texas doesn’t care if the surviving spouse also has other children.  It’s only when the deceased spouse has one or more descendants that are children by other than the surviving spouse.  In that case, §45 b directs some property to those other kids.
viii. §45(b) Community Estate “On the intestate death of one of the spouses to a marriage, if a child or other descendant of the deceased spouse survives the deceased spouse and the child or descendant is not a child or descendant of the surviving spouse, one-half of the community estate is retained by the surviving spouse and the other one-half passes to the children or descendants of the deceased spouse.  The descendants shall inherit only such portion of said property to which they would be entitled under Section 43 of this code.  In every case, the community estate passes charged with the debts against it.”
ix. §38(b) Intestate Leaving Husband or Wife – If the deceased has a child(ren), the surviving spouse takes 1/3 of the personal (property) estate and the balance of the estate shall go to the child of the decedent and their descendants. Surviving husband or wife shall also be entitled to an estate for life, in 1/3 of the land of the intestate, with remainder to the child/children or the intestate and their decedents.

x. Who is a “surviving spouse”? If you are legally married, or common law (which is recognized in Texas: 1. agreement to live together as husband and wife 2. actual cohabitation – sex 3. holding out to third parties that they are husband and wife) then you are considered a “surviving spouse”.  Note that if you are a common law husband or wife, you can be dragged into divorce court just the same as if you had been married in church.
xi. There is also a doctrine called the putative spouse – anyone who cohabited believing in good faith they were married, but it turns out they weren’t, were married for purposes of inheritance.  This covers the case of traveling salesmen with multiple wives who don’t know about each other.  They are collectively treated as one spouse for inheritance purposes (no arguments about who was married the longest).
xii. Terminology: descendants are people who come along after you (kids, grandkids). Ascendants are people who came before you (parents, grandparents). Collaterals are brothers, sisters, cousins and so-forth.
d. People dying in close proximity.

i. Janus v Tarasewicz (1985) pg.78 – the Tylenol laced with arsenic case.

ii. Illustrates that some states have simultaneous death statutes, and that you may have to prove which spouse died first if you want the goodies.

iii. If you are drafting an instrument, you should have a 5 (or 10 or 30) day clause to cover such eventualities.  Texas, the UPC and many other states hold that unless the governing instrument (will) says otherwise, if a person doesn’t survive the decedent by 5 days, they shall be considered to have predeceased the decedent. See §47 Requirement of Survival by 120 hours.
e. Share of Descendants:

i. The Texas constitution prohibits primogeniture (oldest son always takes).
ii. Per stirpes means “through the root” – the root of someone above you.

iii. Black letter: 

a. If there are at least one or more surviving descendants, collaterals and ancestors get nothing.

b. You cannot take through someone above you who is alive.

c. If a child dies before the decedent and leaves no descendants, then that child will not be counted in computing shares.
iv. At what level will the first division occur?
a. Strict per stirpes makes the first division at the level of descendants at the level closest to the decedent: you count up the number of alive children, plus the number of dead children who have left living descendants, and that give you the number of shares. In hypo 3, C1 C2 and C3 are all dead, but they have living children. 1/3 goes to C1, 2 and 3. C3 has 3 children, 2 alive, 1 dead, so you do a mini strict per stirpes on G4, G5 and G6, who get a 1/3 of a 1/3 (i.e. a 1/9) each.
b. Modified per stirpes (used in TX) (sometimes called per capita with representation) – the first line of the division is the line that has at least one living person in it. In Hypo 3, there are no living people at the child level, but there are at the grandchildren level: 4 alive, 2 deceased with living descendants. Count up the number of living at that level, and the number who are dead but have living descendants; in hypo 3 that means 6 shares of 1/6 each. G6’s share (G6 is dead and has two living children) drops down to GG2 and GG3 and they get 1/12 each.
c. UPC approach “per capita at each generation” – starts out just like modified per stirpes: go straight to the generation that has at least one living person in it. Count up the number of alive people plus dead people with living descendants.  Give each of the alive people their share (1/6 each to G2-G5 in hypo 3).  But that still leaves 1/3 of the estate.  You now “play like” everyone who has received a share and their descendants are dead/vanished.  Then you look to the next generation with alive people in it; in hypo 3, that would be GG1, GG2 and GG3.  You give each of them 1/3 of the remaining 1/3 of the estate (i.e. a ninth).  The aim of this method is to provide exact equality of distribution at each horizontal generational level (hence “per capita at each generation.”)
f. Negative disinheritance:
i. Under the common law, to avoid one of your issue taking under you will, you would have to affirmatively give the property to someone else, otherwise they’d still take.

ii. Now you can write “My son John shall take no part of my estate” and it will be honored.
g. Shares of ancestors (parents, grandparents, etc) and collaterals.
i. Every state has a statute determining how ancestors take.
ii. Parentelic system: inheritance goes up to grandparents, then down to descendants.

iii. UPC has decided that at some point, the estate should stop going to remote heirs and should escheat to the state; under the UPC it goes no further than grandparents.

iv. In Texas, under the probate code, the estate goes up the ancestral ladder “without end.”

v. Half bloods: where brother and sister have only one parent in common (i.e. they are stepbrother/stepsister).
a. The UPC approach says everyone takes equally.

b. The Mississippi approach says that if there is at least one full-blood sibling still alive from the then existing marriage, the prior children take nothing.

c. Texas approach: §41(b) – you have to use algebra:

a. X = number of whole bloods

b. Y = number of half bloods

c. Formula is 2X + Y = number of shares

d. Texas Example: if there were 3 whole bloods and 2 half bloods, you do 2X (2 x 3) + 2 = 8; you then divide the 8 shares by giving 2 shares to each of the 3 whole bloods, then 1 share each to the half bloods. The Texas rule is that each whole blood gets twice as much as each half blood.
vi. Adopted children:
a. All of the following speaks to inheritance in the absence of a will – this is the statutory result in these jurisdictions when someone dies intestate.

b. UPC approach: no inheritance rights flow back and forth between the adopted child and the adopted child’s natural relatives. Exception: In the adopting step parent hypo, full inheritance rights continue to flow back and forth between the adopted child and the natural parent who married the adopting step parent. As to the other natural parent, a one-way street approach: the adopted child and its descendants can continue to inherit from and through that parent, but that parent and his or her relatives cannot inherit from or through the adopted child.

c. The Maryland approach: No inheritance rights flow back and forth between the adopted child and the adopted child’s natural relatives. Exception: in the adopting step parent hypo, full inheritance rights continue to flow back and forth between the adopted child and the natural parent who married the adopting step parent. No inheritance rights flow back and forth between the adopted child and the other natural parent.

a. Exception example: natural father is out of the picture (e.g. dead, or gave up parental rights), natural mother remarries, and the new man adopts the child. If this happens, child can still inherit from natural mother and vice-versa, but can’t inherit from the natural father who is out of the picture.

d. The Texas approach (Probate Code §40): Total one-way street: The adopted child and the adopted child’s descendants can inherit from and through the natural parents of the adopted child (if they can be identified), but the natural parents and their natural relatives cannot inherit from or through the adopted child. Note that in the adopting step parent hypo, the natural parent who marries the adopting step parent does not, under the Texas approach, lose his or her right to inherit from the adopted child. The other natural parent, however, when consenting to adoption by the step parent (as would be required for the adoption to be valid) does lose his or her right to inherit from the adopted child. 

a. Texas policy seems to be that it’s not the adopted child’s fault that (s)he was adopted, so they shouldn’t have to give up the right to inherit from natural parents. On the other hand, the parents chose to put their kid up for adoption, so Texas says they lose the right to inherit from the child they gave away.

h. Issues surrounding modern science and non-traditional families:
i. Adult adoption is permitted in most states, including Texas. Often used to avoid will challenge problems, e.g. gay dad wants to adopt younger boyfriend to leave everything to him instead of his kids getting it.
i. Illegitimate children:
i. Texas Probate Code §42(a) and (b) govern:

ii. (a) Maternal Inheritance.  For the purpose of inheritance, a child is the child of his biological or adopted mother, so that he and his issue shall inherit from his mother and from his maternal kindred, both descendants, ascendants, and collaterals in all degrees, and they may inherit from him and his issue.
iii. (b) Paternal Inheritance.  (1) For the purpose of inheritance, a child is the child of his biological father if the child is born under circumstances described by Section 160.201, Family Code, is adjudicated to be the child of the father by court decree as provided by Chapter 160, Family Code, was adopted by his father, or if the father executed an acknowledgment of paternity as provided by Subchapter D, Chapter 160, Family Code, or a like statement properly executed in another jurisdiction, so that he and his issue shall inherit from his father and from his paternal kindred, both descendants, ascendants, and collaterals in all degrees, and they may inherit from him and his issue.  A person claiming to be a biological child of the decedent, who is not otherwise presumed to be a child of the decedent, or claiming inheritance through a biological child of the decedent, who is not otherwise presumed to be a child of the decedent, may petition the probate court for a determination of right of inheritance.  If the court finds by clear and convincing evidence that the purported father was the biological father of the child, the child is treated as any other child of the decedent for the purpose of inheritance and he and his issue may inherit from his paternal kindred, both descendants, ascendants, and collaterals in all degrees, and they may inherit from him and his issue.  This section does not permit inheritance by a purported father of a child, whether recognized or not, if the purported father's parental rights have been terminated.
iv. Hecht v Superior Court (1993) pg.117 – this is the case about the guy (Kane) who froze 15 vials of his sperm cryogenically, willed it to his girlfriend (Hecht), then shot himself in a Vegas hotel room. Kane’s kids from a former marriage weren’t happy about Hecht getting his sperm. The court enjoined the lower court’s holding that the sperm be destroyed.
a. Court found nothing in California’s laws indicating it was against public policy to artificially inseminate women, or to do so after the sperm donors’ death.
b. They deferred all the peripheral issues on the validity of the contract between Kane and the cryogenic facility, whether sperm was the type of property subject to being willed, etc. Very limited holding.
v. Should children born after the decedent’s death be allowed to take from the estate? There is a public policy argument that they shouldn’t because as long as the sperm is frozen and subject to possible use, the then existing heirs are in limbo wondering if there will be others to share the estate with.
j. Advancements:
i. An advancement is essentially receiving property from a person in lieu of inheriting after that person dies, e.g. instead of giving Amy a part of the ranch in his will, Carl gives her $100 today.
ii. Modern parents typically give their children support on an ongoing basis and are very unlikely to perceive that support as an advancement. Sahadi’s maid probably doesn’t count against his inheritance.
iii. Texas Probate Code §44 copies the UPC exactly, and holds that unless there is something in writing from the decedent saying that property given is an advancement, or the child signed something acknowledging it was an advancement, no property given from parent to child will be considered an advancement.
iv. Example: $50,000 probate estate. A receives a $10K advancement. Use an accounting device where you add the $10K A has been given on to the $50K probate estate, which gives you $60K. B and C, the other children, get $20K each, and A’s $10K advancement counts against his $60K, so A gets only $10K.
k. Bars to succession:
i. In re Estate of Mahoney (1966) pg.141 – the case in which the wife was convicted of her husband’s manslaughter, the issue was whether she could take from his estate.

ii. The UPC has a statute holding that if one person wrongfully and intentionally kills another, the killer shall not inherit from the deceased.

iii. Texas case named Pope v Garrett, 211 S.W.2d 559 (Tex. 1948) – Buchanan says it’s a good case to read for a demonstration of protective trusts to avoid gain from wrongdoing.
l. Disclaimer:

i. If a person dies intestate, their heir cannot avoid taking title to the property by operation of law, even if they want to, but they can of course decline to accept it, in which case it passes on to the next in line.

ii. If a person dies testate though, the heir can refuse to accept title to the devise and disclaim the gift altogether.

iii. Troy v Hart (1997) pg.151

a. Facts: Old man is in an old folks’ home. Once he exhausted his own money, Medicare started paying for his expenses. He had three sisters, one of whom died leaving a $300K estate. One of the two surviving sisters stopped by the home, and had him sign a disclaimer for his $100K share. At the time, old man had an attorney handling his affairs.
b. There is a policy concern at issue that people on Medicaid that stand to inherit funds might redirect those funds to other family members by disclaimer, which would keep the money out of this hands and avoid the government forcing them to apply it to their health care costs.
c. This court decides the best policy is that if a recipient disclaims an inheritance that would cause him to be disqualified from Medicare, the disclaimer should cause the same penalty of disqualification from benefits that acceptance would have brought about.
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m. Mental Capacity
i. In re Strittmater (1947) pg.159

a. Mrs. Strittmater had an irrational hatred of men and exhibited some bizarre behaviors during her lifetime. She left her estate to the National Women’s Party and died a month after writing her will. Her only relatives are a few cousins she saw little of in her last years.
b. Denial of probate of her will was upheld.
ii. UPC §3-407 says that contestants of a will have the burden of establishing lack of testamentary capacity.

iii. In Texas, the burden for petitioners is the same as the UPC.

iv. Test of mental capacity: the testator only need have the ability to know:
a. The nature and extent of his property

b. The persons who are the natural objects of his bounty

c. The disposition he is making, and

d. How these elements relate to form an orderly plan for the disposition of his property

v. Even if a person is incompetent and under the care of a conservator doesn’t mean they can’t execute a valid will during a lucid moment. The standard of competency for a will is lower than a contract or gift because the need to protect a dead person from impoverishment isn’t there.
vi. Insane Delusion: a provision in a will, or perhaps the entire will, may fail for lack of testamentary capacity if part is caused by an insane delusion.
a. In re Honigman (1960) pg.166: Frank H. executed a will one month before his death giving $5K to each of his grandnieces and cutting off his wife Florence with a life estate in her minimum statutory share, plus $2,500.

b. Before his death, in the presence of different witnesses, Frank had expressed that his wife was unfaithful. He had also stated that there was something wrong with him, and that he was sick in the head.
c. The issue before the court is not whether Mrs. H was unfaithful, but whether Frank had any rational basis for believing that she was.
d. This court doesn’t accept the will proponents’ argument that additional reasons to probate the will as written are Mrs. H’s considerable independent fortune, and the financial need of those who stand to gain from the will.
e. Ends up being sent back for a new trial; there was a problem with New York’s dead man’s statute and testimony of the wife as to her conversations with Frank.
vii. An insane delusion is a belief not susceptible to correction by presenting the testator with evidence indicating the falsity of the belief. 
a. This is distinguished from a mistake, which is susceptible to correct when the truth is presented.
b. Courts generally don’t reform wills because of mistake.

n. Undue Influence:
i. Undue influence will typically involve coercion. It may occur with or without a confidential relationship between the parties. Proof can be wholly inferential and circumstantial. Influence can be by a beneficiary directly, or a third party imputed to a beneficiary.
ii. Texas elements of undue influence:

a. Existence and exertion of an influence

b. Effective operation of such influence so as to subvert or overpower the mind of the testator, with special emphasis on at the time of execution

c. Execution of an instrument that the testator would not have executed but for such influence.

iii. Judges have tried to get a handle on this ill-defined concept by saying that to establish undue influence it must be proved that:
a. The testator was susceptible to undue influence

b. The influencer has the disposition and opportunity to exercise undue influence

c. The disposition is the result of undue influence.
iv. Lipper v Weslow (1963) pg.177
a. Contest of Sophie Block’s will. Plaintiffs are her 3 grandkids by a deceased son, defendants are her 2 surviving kids; the will left her estate to the two surviving kids with nothing to the 3 grandkids.
b. The will was written by Frank Lipper, her son, an attorney, and a beneficiary and the independent executor of the will.
c. There was a lengthy section in the will in which Sophie apparently explains that she is choosing to disinherit the grandkids and wife of her deceased son because they have taken no interest in her, and have been unfriendly.
d. Frank lived next door to his mother Sophie, and evidence was that he and his deceased brother did not get along. Also evidence that the disinherited were much friendlier to Sophie than the will said.
e. This court’s test for undue influence: “whether such control was exercised over the mind of the testatrix as to overcome her free agency and free will and to substitute the will of another so as to cause the testatrix to do what she would not otherwise have done but for such control.”
f. Court says that all of the evidence indicates Sophie was of sound mind, strong will and in excellent physical condition. She also told 3 disinterested witnesses what she was doing with her will, and why.
g. Held: Jury verdict that there was undue influence by Frank does not have enough evidence of probative force to support it.

o. No Contest clauses:
i. These clauses hold that a beneficiary who challenges the will shall take nothing. Most jurisdictions have adopted a “probable cause” test – if the contestants had probable cause to contest, even if they lose, they don’t forfeit their entitlement to take under the will.

ii. Texas uses probable cause with a “good faith kicker” as well.
iii. In re Will of Moses (1969) pg.188: Mrs. Moses became a lover of Mr. Holland, an attorney. She wrote a will leaving all to Holland (he did not know of the will); her sister attacked the will for undue influence; the chancellor agreed and denied probate; he appeals.
iv. This court agrees with the chancellor that because Holland was her attorney at the time of the will being made, there is a presumption of undue influence because of their relationship.

v. The attorney who wrote the will was just a scrivener, he wrote down what she wanted to do, he didn’t advise/inquire about leaving anything to blood relatives; the chancellor felt this wasn’t enough to overcome the presumption of undue influence.

vi. Court affirms the chancery court; attorney Holland loses. Court says the sexual morality of the relationship isn’t at issue, but the intimate nature is relevant to the extent that, because they had an intimate relationship, that warranted an inference of undue influence.
vii. See, also: In re Kaufman’s Will: gay couple in the 50’s; jury found evidence of undue influence but appears to be a question as to whether the finding was merely based on disapproval of the lifestyle.
viii. See, also: The Basia Johnson story re the Johnson & Johnson fortune; Leon Jaworski advises, as a precaution, having the client hand write what he wants done in the will, the attorney replying by letter detailing the consequences of the disposition on the heirs, and emphasizing the disinheritance of one or more of them, and asking for a letter setting forth the reasons for the disposition; once the attorney gets that letter back, he drafts the will as the clients wants.
ix. Another option is to videotape, in front of witnesses, the testator explaining why they wish to dispose of the property in the manner provided in the will.
x. Extensive documentation of the testator’s mental capacity (e.g. affidavit from a doctor or nurse) was involved in the J&J case each time a will was signed; not doing so to stave off a later will contest might be malpractice.

xi. Ethics rule 3.7 preventing an attorney from being an advocate in a matter in which the attorney is likely to be necessary as a witness means that a lawyer who witnesses a will is disqualified from acting as counsel in a lawsuit over the will.
p. Fraud:
i. Fraud in the inducement: the testator or decedent is intentionally led to believe a false thing, in order to benefit someone who might not have received had the testator been aware of the true facts.

a. Relief can take several forms, depending on what is going on.

ii. Fraud in the execution: example would be O, with poor eyesight, asks H to bring her will for signing. H instead brings something else, knowing it is not O’s intended will. O signs it, believing it to be her will.

a. In a case like this, the court might assign a constructive trust against H, and the goodies would be distributed as if O’s intended will had been signed.

iii. What happens if a woman is married by a “marital adventurer” – a bigamist? If the wife dies and leaves her estate to her husband, can he take it?

iv. Latham v Father Divine (1949) pg. 215

a. Testator has executed will-1 leaving goodies to Father Divine; she become disenchanted and wants to leave her property to X instead; she is prevented by force, eventually by murder, from executing the will that will leave goodies to X.
b. If these allegations are found true, then a constructive trust is imposed against those who will take under the will, and in favor of those who would take under the will she intended to sign.
c. Once the presence of fraud has been proven, then the court has a variety of remedies they can employ to do justice in the particular case.
d. §5A of the Texas Probate Code, it’s expressly stated that the probate courts have the power, in equity, to impose constructive trusts.

v. Tortious interference with expectancy – this is a suit you could always try if you’re unable to get relief in the probate courts. You sue the wrongdoer for interfering with your inheritance.  But if you contest the will and lose, you may be barred by res judicata.

W I L L S: F O R M A L I T I E S  &  F O R M S
Execution of Wills
a. What is a will?

a. An instrument that disposes of profit

b. It is revocable during the life of its maker

c. It takes legal effect at the death of its maker.

b. Codicil is just a mini-will amending the underlying will, but executed in exactly the same way.

c. UPC and TPC:

a. Under the UPC and TPC, a will can be nothing more than a document that identifies an independent executor.

b. Direct who may not get the testator’s property.

c. Does nothing more than revokes another will.

d. Types of wills can be defined by the method of execution:

a. “ceremonial” or “attested” wills (witnesses gather, testator declares it his will, etc.)

b. “holographic” wills – recognized in many jurisdictions, including Texas; wills in the handwriting of the testator

c. “nuncupative” – fancy word for oral: not recognized under UPC, but §60 of TPC does recognize them.
e. Functions served by wills:

a. Ritual – helps to impress in the mind of the testator that something significant is happening

b. Evidentiary – we want to know the testator’s true intent

c. Protective – may have had more relevance in older times when wills were executed on death beds.

d. Channeling – testator knows that if he fulfills the formal requirements, he will be channeled into a safe harbor; by choosing to execute this instrument, he is reasonably assured his will shall be done re his estate.

f. Questions on formalities of ceremonial will formation:
a. Should the testator’s signature be required on the will? Should it be allowed to be made by another person in his behalf?

i. In Texas and the UPC, signature is required. §59 of TPC.

ii. TPC and the UPC both allow another to sign if in the presence and by direction of the testator. Presence means close geographically.
b. Should the testator’s signature be required to be placed at the end of the will or at any specified place on the will?

i. You can sign anywhere on the will.
c. Should the will be required to be dated?

i. No, the will does not have to be dated – neither the UPC nor the TPC requires it. It is stupid not to date it (there will be a fight over which version came first), but you aren’t required to.

d. Should witnesses be required? How many?

i. Yes, for ceremonial wills, they are required. Two or more.

e. Should the testator be required to sign the will in the presence of witnesses?

i. Not required.
f. Should the testator be required to tell the witness that the instrument involved is his will (this is known as “publication”)?
i. TPC §59 governs; if the testator signs in front of the witnesses, so they can see him, that should be enough. Should also be enough for him to acknowledge another’s signing on his behalf, or acknowledge that it is his will.
g. If the testator is permitted to sign the will before bringing it to the witnesses, should he be required to show the witnesses his signature and to acknowledge the signature as his (this is known as an “acknowledgement”)?
i. See above.

h. If acknowledgement or publication is required, should this occur in the presence of all of the witnesses at the same time?
i. This is not literally required under the UPC or TPC, e.g. testator could go to one witness to sign one day, and a different witness the next day.

i. Should the witnesses be required to sign the will?
i. UPC: They must sign within a reasonable time after one of the following: (1) watch the testator sign before their eyes; (2) testator acknowledged the signature before them; (3) testator came in and said “this is my will” – publication. This is the so-called “triple option.”
ii. TPC: uses the words “attested by two or more credible witnesses” but what does “attested” mean?

1. In the presence of the testator?
a. TPC – the two witnesses must be in the geographic proximity of the testator.
b. UPC – must sign within a reasonable time of witnessing the will’s execution. The fact that witnesses signed after testator’s death would not defeat the will under UPC (but it would in TX).

2. In the presence of each other?

a. No, under UPC and TPC. Witnesses normally sign in same place at same time, but they don’t have to.

j. Why require any formalities other than a written instrument and the testator’s signature?
i. Buchanan just threw this in as a policy issue for us to ponder.

g. Does it have to be a formal signature in the traditional sense?

a. No, the mark just has to be intended to be the testator’s signature.

b. Placement of the signature is irrelevant under the UPC and TPC, though any intelligent attorney would put it at the end.

h. In what order must testator and witness sign?

a. General rule is that if everyone is in the same room and its one continuous transaction, the law doesn’t really care about the order, but the careful attorney will have the testator sign before the witnesses.

i. In re Groffman pg.227 (English case from the 60’s): silly holding to this case; will was clearly the testator’s intent but it wasn’t executed properly under the statute. Decedent had his two buddies witness for him, but each one in turn went into a different room and signed the will the decedent had already put his signature on. Statute required the witnesses to either see him sign it (both of them at the same time) or hear him attest that it’s his signature. Because they didn’t see him sign it at the same time, the court deep-sixes the will.

a. Peripheral issue in this case was bad lawyering: the attorney who wrote the will didn’t explicitly instruct the testator on how to execute the will, he figured he would read the attestation clause and work it out himself. Should have provided more explicit guidance.

j. Competency of the Witnesses:

a. TPC requires that witnesses be “credible.”

b. Credible essentially equals disinterested – i.e. receiving no “gratuitous enhancement” under the will.

c. Unlike TPC the UPC doesn’t care whether the witness is interested or not. UPC 2-505(b).

k. Estate of Parsons (1980) pg.236: involves application of California Probate Code §51 which requires that, if one of the signing witnesses to a will is “interested” (i.e. they stand to inherit a devise under the will they’re witnessing) then the gift to them and to everyone else is no good. Here the interested witness was only getting $100 and disclaimed her gift later on, but the court said the disclaimer didn’t matter because what matters is that she was interested at the time of signing.
a. UPC 2-505 provides that an interested witness doesn’t forfeit a gift under the will.

b. Some states have “purging statutes” which strip an interested witness of anything the will gives them beyond that which they would have received but for the will (e.g. an interested son will only get his statutory share, rather than the entire estate the will left him).

c. TPC §61 – allows an interested person to receive what they would have gotten from the estate had there been no will, to the extent it does not exceed the value of the bequest to them in the will

d. TPC §62 – the bequest to the interested witness won’t be void if his testimony proving up the will is corroborated by one or more disinterested and credible persons who testifying the interested witnesses testimony is correct.

l. Recommended Method of Executing a Will pg. 242

a. Don’t rely on satisfying only the formal requirements in the lawyer’s state; highly mobile society, people tend to move a lot. Also consider that the validity of disposition of real property in a will in determined under the probate law of the state where the property is located. If you live in Texas and will a condo in Florida, Florida law governs the validity of the devise.
b. If this procedure is followed a will should be valid in all states, regardless of where the testator is domiciled at execution or death, or where property is located:
i. If there is more than one page, fasten them securely; the will should say how many pages it consists of.

ii. Be certain the testator has read the will and understands its contents.

iii. Gather the lawyer, the testator and two disinterested witnesses and a notary public in one room, and exclude everyone else. If the lawyer is a notary, you don’t need another one. Close the door; nobody enters or leaves until the ceremony is over.

iv. Lawyer asks the testator the following 3 questions:
1. “Is this your will?” (publication)

2. “Have you read it and do you understand it?”
3. “Does it dispose of your property according to your wishes?”
a. Make sure the testator answers “Yes” out loud so all can hear.

v. Lawyer asks testator: “Do you request _________ and __________ (the two witnesses) to witness the signing of your will?” Get him/her to say “Yes” aloud.

vi. Have the witness position himself where all can see and have him sign the margin of every page of the will, then sign and the end of the will; margins are signed to prevent page substitution.
vii. A witness reads aloud the attestation clause which attests that the foregoing things were done. Attestation’s aren’t technically necessary (a witnesses signature will do it) but the book says they are important to rebut any later claim that the formalities weren’t met (particularly good if it was videotaped). Example of attestation:
1. “On February 11, 2005, Darágh Carter declared to us, the undersigned, that the foregoing instrument was his last Will, and he requested us to act as witnesses to it and to his signature thereon. He then signed the Will in our presence, we being present at the same time. We now, at his request, in his presence, and in the presence of each other, hereunto subscribe our names as witnesses, and each of us declares that in his or her opinion this testator is of sound mind.”

viii. Each witness then signs and writes his/her address next to the signature.
ix. Self-proving affidavit: typed at the end of the will, swearing before a notary public that the will has been duly executed, is then signed by the testator and the witnesses before the notary public, who signs it and attaches the required seal.

1. Affidavit makes it easy to probate the will.
2. Helpful if witnesses have moved or are dead.

3. Probate usually involves witness testifying in court or signing affidavits after the testator’s death anyhow.

4. UPC 2-504 authorizes two kinds of self-proving affidavit:
a. 2-504(a) authorizes a combined attestation clause and self-proving affidavit so the testator, witness and notary only sign their names once.

b. 2-504(b) authorizes a separate affidavit attached to an already signed and attested will; testator and witnesses must sign in front of notary after will is signed and the witnesses have signed the attestation clause. Authors recommend this route – permitted in more states than the first one.
x. UPC 3-406 says that a self-proved will is conclusively presumed to comply with signature requirements for execution.
xi. TPC §59 contains a form for a self-proving affidavit. Any careful lawyer should include a self-proving affidavit with a will.
xii. TPC §84(a) tells us that if a will is self-proved, there is no need for any further proof of its execution necessary to make it a valid will.

xiii. TPC says that a will can still be challenged on all grounds, including lack of due execution, but the self-proving affidavit can still help you because it puts the burden on the party contesting the will to get past what the affidavit indicates.

c. Safeguarding the will: what do you do with the physical document once it has been executed?
i. Attorneys might be tempted to keep the will in their office for the client, but there might be a solicitation issue there.
ii. You don’t want multiple, duplicated copies of an executed will with original signatures (though photocopies should be alright). This relates to revocation of prior wills.

iii. In re Pavlinko’s Estate (1959) pg.247

1. Vasil and Helen Pavlinko both had wills drawn up by an attorney, leaving their property to one another, but by mistake she signed his will and he signed hers. The court wouldn’t reform the will in light of the mistake and substitute “husband” for “wife” in the will Helen signed (etc).

d. UPC 2-503 “Harmless error” made a big change to courts’ ability to reform wills in light of mistakes. It gives a court the power to dispense with formalities if there’s clear and convincing evidence that the decedent intended the document to be his will.

e. Inter vivos instruments (contracts and such) are reformed in equity all the time, but reformation is a very rare remedy in the wills context.

f. Courts have been unwilling to use constructive trusts as a remedy for mistakes such as the switched wills hypo, though it seems plausible that they could do so.

g. In re Will of Ranney (1991) pg.252

i. Ranney’s will consisted of 4 pages plus an attached 5th page which was a self-proving affidavit. Ranney himself signed the last page of his will, the attestation clause had been omitted so the 2 witnesses did not sign the will. But Ranney and the 2 witnesses did sign the affidavit, which was duly notarized. Issue is whether the will should be admitted to probate as-is.
ii. This court says that the formal requirements of the statute governing signatures on a will was not met here, but that the will may be admitted to probate if it “substantially complies” with those requirements.

iii. Court says that an attestation clause and a self-proving affidavit are similar, but they serve different purposes, so they aren’t interchangeable. 
1. Attestation clause = facilitates probate by providing prima facie evidence the testator signed the will voluntarily in the witnesses presence; also permits probate of a will when witness has forgotten the details of the execution or is dead.

2. S.P. Affidavit = sworn statements by eye witnesses that the will has been duly executed. Permits probate without either witness having to appear.
iv. Here the court decides to adopt substantial compliance and rules that probate in these circumstances should proceed in solemn form (i.e. when the affidavit is signed but not the will). 
h.    There is also some called a “dispensing power” which is arguably distinct from substantial compliance, whereby a court can dispense with formal requirements of a will if there is satisfactory evidence (adjudged against a certain standard) that the decedent intended the document to be his will.
i. TPC §59(b) – says that if the self-proving affidavit was signed, but the will wasn’t, then the SP Affidavit signatures can function as the will signatures, but the price you pay is that you no longer get the benefit of the self-proving affidavit proving-up the will.
Holographic Wills
a. States that recognize holographic wills: Alaska, AZ, Arkansas, CA, CO, HI, Idaho, KY, LA, Maine, Mich, Miss, MO, Nebraska, Nevada, NJ, NC, ND, OK, PA, SD, TN, TX, UT, VA, WA, Wyoming.

b. §60 of the TPC governs: if the testator write the will wholly in his own handwriting and signs it, the attestation of subscribing witnesses can be dispensed with (i.e. you don’t need witnesses). Also testator can attach an affidavit to self-prove the will to the effect that the instrument is his last will, he was 18 when it was executed, that he was of sound mind, and that he has not revoked such an instrument.

c. Non-holographic matter (i.e. printed matter on stationary for example) can be ignored. Integration test asks whether non-holographic matter was intended to be integrated into the will or not.
d. But if you go to a store and buy a will form, the printed matter is probably intended to be integrated into the will, so it fails in Texas because it is not wholly in the testator’s handwriting.

e. Material provision jurisdictions:
a. The significant impact test: Does removal of the non-holographic matter have a significant impact on the dispositive scheme? If not then the will should still hold up, because the material provisions of the will are in the handwriting of the testator.

b. Extrinsic evidence is always admissible to show the lack of the requisite intent that a document serve the legal intent it purport to (e.g. a document with contract written on it can be challenged with extrinsic evidence proving it was a joke).
c. In re Estate of Johnson (1981) pg.264:
i. Issue here was that the non-holographic matter, in this case a will form, contained the extrinsic evidence that the instrument was executed with testamentary intent.

ii. This court said that the holographic material alone must contain the demonstration that there was testamentary intent.

iii. But this is contrary to the UPC, which says that portions of the document not in the testator’s handwriting can be used to demonstrate testamentary intent.

d. Kimmel’s Estate (1924) pg.271

e. Factors to consider in identifying conditional wills:

i. “Inducement language” speaks more to why the person chose to sit down and write their will (e.g. I am going for a high-risk surgery tomorrow), rather than “condition language” which indicates a will is only valid under certain circumstance (e.g. If and only if I do not return from safari…).

ii. Conflicting language – if one part of the will speaks of giving in absolute terms, but another part speaks in conditional terms.

iii. Producing a “just result” in close cases – courts are bound to take this into account in trying to fulfill the will of the testator.

Nuncupative (Oral) Will
a. Not recognized by the UPC

b. TPC §64 and 65 – because §64 mentions only “personal property”, an oral will won’t work for real property.
c. Language of §65 sets the conditions: “No nuncupative will shall be established unless it be made in the time of the last sickness of the deceased, at his home or where he has resided for ten days or more next preceding the date of such will, except when the deceased is taken sick away from home and dies before he returns to such home;  nor when the value exceeds Thirty Dollars, unless it be proved by three credible witnesses that the testator called on a person to take notice or bear testimony that such is his will, or words of like import.”
Revocation of Wills
Revocation by writing or physical act
a. All states permit revocation of a will via two means: (i) by a subsequent writing executed with testamentary formalities, or (ii) by a physical act such as destroying/burning the will.
b. TPC §63 governs revocation in Texas: “No will in writing, and no clause thereof or devise therein, shall  be revoked, except by a subsequent will, codicil, or declaration in writing, executed with like formalities, or by the testator destroying or canceling the same, or causing it to be done in his presence.” “Like formalities” does not mean the same formalities as required for the prior will.
c. In Texas the burden is on the proponent of a will to show that a will offered for probate has not been revoked, however in 98% of cases that can be taken care of in the pleadings by stating that the will has not been revoked.

d. Oral revocations invite fraud, so an oral declaration that a will is revoked without more is ineffective in all states.

e. UPC 2-507 covers revocation by writing or act; a will can be revoked by executing a subsequent will revoking the previous will or part thereof, expressly or by inconsistency; or by performing a revocatory act performed with the intent and for the purpose of revoking the will, either by the testator of someone acting at his instruction in his conscious presence; it can be a revocatory act even if it does not burn/tear/cancel any of the words on the will.

f. 2-507(c) says that a testator is presumed to have intended a subsequent will to replace rather than supplement a previous will if the subsequent one makes a complete disposition of the testator’s estate; if the presumption arises and isn’t rebutted by clear and convincing evidence, the previous will is revoked and only the subsequent will is operative on the testator’s death. [this codifies the Woerner rule]

g. 2-507(d) says that if the subsequent will doesn’t make a complete disposition of the testator’s estate, it is presumed to supplement rather than a previous will. Can be rebutted with clear and convincing evidence; unless rebutted, both wills are operative at testator’s death.

h. Revocation by inconsistency problem: if a subsequent will completely disposes of the estate differently to a prior will then it can revoke by inconsistency, but if the second will does not completely dispose of the estate, it’s treated as a codicil.
a. Example: Darágh executes a will in 2001 giving his entire estate to Amy. He executes a will in 2004 giving his guns to Grant and his car to Graham. Even though the 2004 will makes no reference to the earlier will, it is ordinarily called a codicil.

i. Revocation by instrument can be express or implied; express can be targeted at a specific prior instrument (e.g. “that will executed on 01-04-2001 I hereby revoke.”

j. Common law rule of destruction of codicils: if the 2nd instrument is labeled as, or functions as, a codicil, and is destroyed, the underlying will comes back into full force as if the codicil had never been executed.

k. Woerner rule: says that if a 2nd instrument (that’s not a codicil) disposes of the entire estate, even though there’s some similarity or overlap between the schemes of the two documents, it’s presumed to have revoked the earlier instrument entirely.

l. Page rule: says if the 2nd instrument is not a codicil, it only revokes the earlier instrument to the extent of its inconsistency.

m. Implied revocation:

a. When faced with two conflicting instruments and the 2nd will does not contain an express revocation, courts decide that the first instrument is impliedly revoked.

b. Implied revocation by instrument – a working hypo.

i. Hypo One:

ii. Instrument One gives greenacre to A and “all the rest, residue, and remainder of my estate to X.”

iii. Instrument Two gives greenacre to B and “all the rest, residue, and remainder of my estate to X.”

iv. The testator revokes Instrument Two by act to the document (the testator tears up the Instrument in front of 20 bishops, shouting “I revoke this will.”)

1. Instrument two does indeed dispose of the entire estate, because it has a “residue clause” that would take care of everything not specifically given.
2. Under the UPC rule, Instrument One has been wiped out; in the USA, the revoking power of Will 2 revokes instantly at the time of it’s own execution (i.e. you don’t wait until the testator dies). This is true in every state of the union.
3. But because Instrument 2 is revoked by act, the end result is intestacy.
4. In Texas either the Woerner Rule or the Page Rule would be applied, because TX has no statute on point.
5. Texas is a “non-revival jurisdiction” – so if will 2 is destroyed, will 1 does not come back into being. An absolute revocation by a subsequent will kills off the first will in Tx.
6. If in Tx the court decided to go with the Page Rule, the only inconsistency between will 1 and 2, is with regard to Greenacre going to A, but then to B, however the gift to X of the residue is still good. And under the Page Rule, the earlier will, will 1, is revoked to the extent of its inconsistency, so the gift of Greenacre to A is revoked by giving it to B under will 2, but then when will 2 is revoked by act (destruction), X would get Greenacre along with the residue because it isn’t going to B (will 2 revoked by destruction) and it isn’t going to A (will 1 inconsistency revoked by will 2).
v. Hypo Two:

vi. Instrument One give Greenacre to A and “all the rest, residue and remainder of my estate to X.”

vii. Instrument Two gives Greenacre to B.

viii. The testator revokes Instrument Two by act to the document as in Hypo One.

1. UPC result: will 2 does not dispose of the entire estate, so it is regarded under UPC 2-507(d) as a supplement to will 1; thus instrument 2 has the effect of giving Greenacre to B (instead of A under will 1). But then when will 2 is revoked by being destroyed before the bishops, and instrument 2 which is treated as a codicil is no longer valid and will 1 is revived.
2. Texas result: a Tx court would probably call will 2 a codicil, as would most other jurisdictions; if they do label it that way, the underlying instrument (will 1) probably pops back into force (even though Tx is a non-revival jurisdiction).
n. Holographic wills can revoke earlier ceremonial wills and earlier holographic wills – provided the subsequent instrument is executed as a will is required to be, it doesn’t matter what form the prior wills took.

o. Harrison v Bird (1993) pg.277

a. (Bird is a cousin of Speer wanting the estate administered as intestate.) Daisy Speer executed a will in 1989 naming Harrison as beneficiary; Speer’s attorney kept a copy and Harrison got an executed copy also. In 1991 Speer phoned her attorney and said she wanted to revoke her will; the attorney in his secretary’s presence tore the will into four pieces, then wrote Mrs. Speer a letter saying the will was revoked, and he included the pieces.

b. Speer died; the postmarked letter from the attorney was found in her stuff but not the will pieces. Harrison popped up wanting to probate the copy of the will she had. The lower court ruled: (i) will wasn’t lawfully revoked because it wasn’t torn up in her presence; (ii) there can’t be a ratification of her will’s destruction; (iii) because the pieces of the will were mailed to her, but not found in her stuff, there’s a presumption Mrs. Speer revoked the will herself. Lower court said the presumption hadn’t been rebutted by Harrison, so it should be administered as intestate.

c. This court says that the burden is on Harrison to present evidence to convince the trier of fact that the absence of the torn up will from Speer’s stuff wasn’t tantamount to evidence she had revoked it. Harrison failed to carry her burden, lower court’s judgment is affirmed.
p. Presumptions:

a. If a will was last seen in the possession of the testator, and is not forthcoming at the testator’s death, it will be presumed the testator revoked it.

b. If the lost wills contents can be proven up, the lost will can be probated, provided there was no evidence of intent to revoke it.

i. Texas adds a factor: the cause of the non-production must be proved; this means having to show that the will was in fact lost, but this can be very hard to prove.
q. Probate of lost wills:  Absent a statute, a will that’s lost or destroyed without the testator’s consent, or with consent but not in compliance with the revocation statute, can be admitted into probate if its contents are proved. A copy in the lawyer-drafter’s office will do, or any other clear and convincing evidence. Some states prohibit the probate of a lost/destroyed will unless the will was “in existence” at the testator’s death (and destroyed after that) or was “fraudulently destroyed” during the testator’s life.
r. Thompson v Royall (1934) pg.280

a. Issue is whether Mrs. Kroll’s will had been revoked shortly before her death.
b. Kroll signed a will on Sept 4, 1932; a codicil was typed and witnessed on Sept 15, 1932; on Sept 19, 1932 Kroll asked her lawyer and Mr. Brittain (the executor) to come to her house with the will and codicil, where she told them to destroy both. Instead her lawyer suggested she keep it as a memo in case she decided to write another will; on the back of the manuscript cover (attached to the will) her lawyer handwrote that the will was null and void and kept by the executor only as memorandum; it was dated and Kroll signed it.

c. Same notation was made on the codicil sheet, except that her attorney was to keep it; she signed this too.

d. Kroll died Oct 2, 1932; left a $200K estate; numerous nieces and nephews, some were not mentioned in the will. A jury found the Sept 4 and 15 instruments were her last will.

e. Per the governing statute, the handwritten notations aren’t effective as “some writing declaring an intention to revoke” (e.g. because they aren’t in her writing). The argument of those seeking to get the will thrown out is that the notations she signed “cancel” the will per the statute.
f. Judgment of the trial court is affirmed because there was no evidence of mutilation of the writing on the will, and the attempted “written cancellation” did not meet the formal revocation requirements of the statute. The will stands.
s. Note that the UPC revocation provision 2-507 would have made Kroll’s revocation okay, even though the cancellation didn’t touch any of the word on the will (but they can’t be written on another document).
t. Revocation by Act, continued:

a. Two elements: the intent to revoke and the revocatory act.

b. Maybe you could argue for substantial compliance in the case of an attempt to revoke (like the Kroll case above) that doesn’t meet formal requirements; this might be a good argument if you’re in a UPC jurisdiction (but Texas has no such statute).

u.  Partial revocation by act to the document: (PRAD)
a. Remember that every jurisdiction allows partial revocation by instrument, but here we’re talking about by act.
b. O duly executes the following ceremonial will: “I give $1,000 to A. I give the residue of my estate to X.”

i. What result for the following:

1. O later draws a line through the words “I give $1,000 to A.”

a. In a PRAD jurisdiction: X gets the whole estate, including the $1,000, because A’s gift is eliminated by the scratch-out.
b. In a non-PRAD state: nothing happens, it’s as if the scratch-out was not there.
2. O later draws a line through the words “I give $1,000 to A.” and writes immediately above the crossed-out words, “I give $1,000 to B.”

a. In a PRAD state: (the newly added words are called an “interlineations”); also – when you see an interlineations, it’s best to deal with its validity FIRST, then worry about the scratch out. Interlineation validity checking is done by the same process everywhere: (1) first thing you do is see if the newly added words make sense in isolation (i.e. not in the context of the rest of the will); (2) also validity depends on whether you’re in a jurisdiction that recognizes holographic wills, and whether a signature next to the interlineation is required. Assuming the interlineation is valid here, in a PRAD state the scratch out of the gift to A should revoke it, and the gift will go to B.
b. In a non-PRAD state (like Texas): the scratch-out is no good, because Texas is non-PRAD; there is now a gift of $1,000 to A and also a gift of $1,000 to B…but this result comes about because $1,000 in cash is non-exclusive, whereas if the gift was unique (e.g. a painting, or a horse), then there is a partial revocation by instrument by virtue of the added in gift to B. 
3. O later draws a line through the name “A” and writes, immediately above “A” the name “B.”

a. This is not a valid interlineation because “B” by itself, in a vacuum, does not make sense.
c. In Texas, interlineations on a holographic will in the testator’s handwriting are valid. The only formality required is that the will be wholly in the handwriting of the testator. Every time you make a handwritten change to a holographic will, you are in effect re-executing it.

d. A ceremonial will which has been marked up in writing before it was executed can still be valid, it’s just not very neat.
v. Dependent Relative Revocation (DRR) and Revival
a. The doctrine of dependent relative revocation says that if the testator purports to revoke his will upon a mistaken assumption of law or fact, the revocation is ineffective if the testator would not have revoked his will had he known the truth.

b. Typically occurs a situation where the testator destroys his old will because he’s had a new one drawn up, but the new will is invalid – had he known that, he would not have destroyed will number one, so will 1 is probated.
c. Example: Testator’s will says “I give $1000 to A and the rest of my estate to X.” But then testator scratches out A and writes in B. In either a PRAD or non-PRAD state, the interlineations “B” fails, because it doesn’t make sense in a vacuum. Also assume A and B are in a loving marriage, if the devise to B is invalid, we’d at least like the gift to A to still be good. DRR can achieve that end. Testator is induced by a mistake of law or fact because testator thought the interlineations would be effective in giving the gift to B.

d. In every DRR situation there will be 3 dispositive schemes operating: 

i. what the testator wants and cannot have because of some independent rule of law
ii. the scheme that results from applying DRR

iii. the scheme that results from not applying DRR, and letting the revocation stand

e. DRR models:

i. Anti DRR Model (where you would not want to apply DRR)
1. T executes Will 1, leaving all of her estate to her niece, X.

2. Later, T becomes estranged from X, burns her Will with revoking intent in front of 20 Bishops, and says that she intends to make another will at a later date in favor of her son, S.

3. T dies without executing a new will.

4. S is T’s sole heir-at-law.

ii. Buchanan says it is iffy whether there is a mistake of fact or law causing a revocation here – if there really is one, its that T thought she would executed another will later on in favor of her son S. Finding this mistake is the “entry step” into any application of DRR.
iii. What T had wanted but cannot have is a will executed in favor of her son S – she can’t have one because she never executed it. The scheme that results from not applying DRR is the revocation of Will 1; if that will is brought back to life, estranged niece X will get the estate.  The scheme resulting from not applying DRR is that the revocation of Will 1 stands, T dies intestate, and everything goes to son S (which is what T wanted anyway).
iv. Pro DRR Model (where you would want to apply DRR)
1. T executes Will 1, a holographic Will, leaving his entire estate to his favorite nieces and nephews, X, Y and Z.

2. T is told by a friend that holographic wills are not valid. So, at his friend’s advice, T types and signs Will 2, repeating exactly the language of Will 1. Will 2 is not properly witnessed and attested due to faulty advice from T’s friend.
3. T then destroys will 1, telling his friend that Will 1 is no longer needed because of Will 2.

4. T dies, leaving his estranged daughter, D, as his sole heir-at-law.

v. Here what T wants, but cannot have, is for Will 2 to be valid (because it doesn’t have the requirements of a ceremonial will). The mistake of law or fact is that will 2 would be valid. If we apply DRR and bring will 1 back to life, X,Y and Z will get the estate. If we don’t apply DRR and let the revocation stand, estranged daughter D gets the estate. 

f. Carter v First United Methodist Church of Albany (1980) pg.286

i. Mrs. Tipton left two wills, one dated in 63, which was folded together with a handwritten instrument dated in 78, captioned as her will but unsigned and unwitnessed. She died in 79.

ii. Pencil marks had been made through the property disposition portions of the 63 will, and one of the co-executors had been scratched out.

iii. The argument is essentially over would Mrs. Tipton have preferred intestacy (because the handwritten document doesn’t qualify as a will), or would she have preferred that the old will, which had portions scratched out, be probated.
iv. Held: the trial court was correct to admit the will to probate because the presumption against intestacy (or in favor of the continued validity of the 63 will) remains unrebutted in this case.

g. Courts have limited the DRR doctrine, typically holding that it applies to:
i. Where there is an alternative plan of disposition that fails, or

ii. Where the mistake is recited in the terms of the revoking instrument or, possibly, is established by clear and convincing evidence.

h. Estate of Alburn (1963) pg.292
i. Ottilie Alburn died in 1960; her sister Adele filed a petition for appointment of an administrator, alleging O had died intestate; Viola, a grandniece of the O filed a petition for probate of a 1955 will executed in Milwaukee; Lulu and Doris Alburn (not next-of-kin, Lulu is a sister-in-law) filed a petition for probate of a 1959 will executed in Kankakee.
ii. Issue on this appeal is whether the lower court’s finding that O revoked the Kankakee 1959 will under the mistaken belief she was reinstating the Milwaukee will is against the greater weight of the evidence.

iii. The court decides that the following evidence supports the notion that O destroyed the 1959 will under the mistaken belief that the 1955 will would control on her death (note that the 1959 will contained a revocation clause, revoking the 1955 will): her statement to another person that she wished the 1955 will to stand, that she didn’t make a new will after destroying the 1959 will, and the inference that she didn’t wish to die intestate.
iv. Buchanan’s commentary on this case: Wisconsin (like Texas) is an absolutely non-revival state (the exact same outcome would occur in TX). O anticipated when she tore up the 59 will, the 55 Will would be revived: this is her mistake of law or fact (she thought she lived in a revival state, but no dice in WI). Applying DRR here would bring the ’55 Will back; not applying DRR would mean the ’59 will and ’55 will were revoked and O died intestate. Because the 55 and 59 will have dispositive schemes with about 90% overlap, the better course of action is to revive the K will using DRR, rather than allowing intestacy.
v. Another DRR example: Testator’s Will says “I give $1000 to my nephew Charles.” Later T scratches out $1000 and writes-in $1500. In either a PRAD or non-PRAD state, the interlineations is no good because it doesn’t make sense in a vacuum.  In a non-PRAD state the scratch-out is no good as a revocation, but it is effective as a revocation in a PRAD state. So in a PRAD state, we’d rather apply DRR so that the original gift of $1000 is no longer revoked, the alternative being Charles gets $0, which is further from T’s intent. He may not get the $1500 T intended, but at least DRR can resurrect the $1000 gift.
i. Revival: Jurisdictions tend to handle this theory in one of three ways:
i. Will # 2 is not legally effective until the testator’s death, so provided will # 2 is destroyed with the goal of reinstating will # 1 before death, will # 1 can still be probated and isn’t cancelled by # 2 (technically this isn’t revival because # 2 never came into legal effect).

ii. Most jurisdictions assume # 2 revokes # 1 when # 2 is executed, but they divide into two groups.

1. A majority of states hold that on revocation of #2, will #1 is revived if the testator so intends; this intent may be shown from the circumstances surrounding revocation of will #2 or testator’s contemporaneous/subsequent oral declarations that will #1 is to take effect.

2. Minority take the view that a revoked will can’t be revived unless re-executed with testamentary formalities or republished by being referred to in a later duly executed testamentary writing.
j. UPC 2-509(a) Revival of Revoked Will: If a subsequent will that wholly revoked a previous will is thereafter revoked by a revocatory act, the previous will remains revoked unless it is revived. The previous will is revived only if it is evident from the circumstances of the revocation of the subsequent will, or from the testator’s contemporaneous or subsequent declarations that the testator intended the previous will to take effect as executed.
k. 2-509(b): If a subsequent will that partly revoked a previous will is thereafter revoked, a revoked part of the previous will is revived unless it is evident from the circumstances of the revocation of the subsequent will or from the testator’s contemporaneous or subsequent declarations that the testator did not intend the revoked part to take effect as executed.
l. 2-509(c): If a subsequent will that revoked a previous will in whole or in part is thereafter revoked by another, later, will, the previous will remains revoked in whole or in part, unless it or its revoked part is revived. The previous will or its revoked part is revived to the extent it appears from the terms of the later will that the testator intended the previous will to take effect. (This deals with someone making three wills)
m. Buchanan notes on revival: Here are possible options for revival a jurisdiction can choose from:

i. Absolute revival of will 1

ii. Absolute non-revival of will 1 (Texas, Wisconsin)

iii. Presumption in favor of revival

iv. Presumption in favor of non-revival

n. TPC §69 / UPC 2-804: if a divorce occurs after the will is executed, any devises to the spouse in the will are revoked. 
COMPONENTS OF A WILL
a. This section is primarily concerned with two doctrines that have the effect of determining who takes what: (i) doctrine of incorporation by reference, and (ii) doctrine of acts of independent significance. But there are two other doctrines that are sometimes confused with them:

a. Integration of wills: wills are usually written on >1 sheet; the doctrine of integration says that all papers present at the time of the execution, intended to be part of the will, are integrated into the will. The attorney can avoid integration problems by fastening the pages together before the testator signs, and by testator initialing and numbering each page for identification.

b. Republication by Codicil: under this doctrine, a will is treated as re-executed (“republished’) as of the date of the codicil. This doctrine is not applied automatically, but only where updating the will carries out the testator’s intent. The fundamental difference between republication by codicil and incorporation by reference is that the former applies only to a prior validly executed will, whereas the latter applies to incorporate into a will instruments that have never been validly executed.
i. Typically occurs when will 1 is validly executed, remains so, and is then republished by a codicil that comes along later.

b. Incorporation by Reference:

a. Unlike republication, this does not only apply to documents executed as wills are required to be.

b. UPC 2-510: test for whether another writing can become part of the will-- Any writing (i) in existence when a will is executed may be incorporated by reference if the language of the will (ii) manifests this intent and (iii) describes the writing sufficiently to permit its identification.
c. Texas law: Texas, with respect to attested wills, does recognize the doctrine, and applies the 3 prong common law test above. Holographic wills can pose a problem for the doctrine if you’re trying to incorporate by reference a typed document—would that mean the holographic will is no longer in the testator’s handwriting? There is a Texas case that says a holographic will cannot incorporate non-handwritten matter. But what about incorporating unsigned holographic matter? No Texas case on point, but Buchanan says he sees no reason why not.
d. UPC 2-513—Separate writing identifying bequest of tangible property: (jewelry, books, paintings, etc): whether or not the provisions relating to holographic wills apply, a will may refer to a written statement or list to dispose of items of tangible personal property not otherwise specifically disposed of by the will, other than money. To be admissible under this section as evidence of the intended disposition, the writing must be signed by the testator and must describe the items and the devisees with reasonable certainty. The writing may be referred to as one to be in existence at the time of the testator’s death; it may be prepared before or after the execution of the will; it may be altered by the testator after its preparation; and it may be a writing that has no significance apart from its effect on the dispositions made by the will.
i. Texas does not have anything like this provision.

e. Johnson v Johnson (1954) pg.311
i. DG Johnson sits down one day and types out a fairly complete testamentary disposition of his estate, but he doesn’t sign it and there are no witnesses. At a later date, he adds in his own handwriting at the bottom of the same page “To my brother James I give ten dollars only. This will shall be complete unless hereafter altered, changed or rewritten. Witness my hand this April 6, 1947. Easter Sunday, 2.30pm” then he signed it twice.

ii. Integration—asks which documents constitute the will. The rule is that all papers present at the time the will is prepared, intended to be part of the will, is integrated into the will. Integration won’t work here, because if the handwritten and typewritten parts are integrated, you have a defective holographic or defective attested will, because it is not entirely in testator’s handwriting (fails holographic), nor is it properly witnessed (fails standards for attested will).
iii. Republication—problem here because republication only applies to a prior validly executed will, and this guy’s will was never signed nor witnessed.
iv. Incorporation by reference—here is a holographic codicil that is going to try and incorporate into it the typewritten material that surrounds it. Applying the 3 prong common law test:

1. The typewritten stuff was in existence at the time the handwritten part was added

2. Is there a manifested intent that the typewritten material be part of the will? Maybe at a stretch…it does refer to it at least.

3. Does it describe the writing sufficiently to permit its identification?
v. In Texas, if you’d got this far, you’d lose, because a holographic will can’t incorporate non-holographic matter.

vi. For incorporation by reference to work here, you’d need to be in a state that kept a pretty open mind re passing the 3 prong test, and where they recognized holographic wills and allowed them to incorporate non-H matter.
vii. Authors probably put this case in to show how the three doctrine might operate against a genuine fact pattern.
c. Acts of Independent Significance
a. Example of application: see pg. 318, Case 2.

i. T’s will devises “the automobile that I own at my death” to her niece; at the time the will is executed, T drives an old Toyota; shortly before her death, T buys a new Lexus. T probably just wanted a nicer car, it isn’t likely she did it to change her device to niece.

b. If the beneficiary or property designations are identified by acts or events that have a lifetime motive and significance apart from their effect on the will, the gift will be upheld under the doctrine of acts of independent significance.

c. The thought behind the doctrine is to allow acts that can affect devises under a will without requiring that those acts be performed with the testamentary burdens associated with wills.
d. These acts with incidental (but not motivated by) effects on who takes what are distinguished from situations where the testator sits down and deliberately draws up a list of who gets what; the list-drawing would involved testamentary intent.

d. Contracts Relating to Wills
a. A person may enter into a contract to make a will or a contract not to revoke a will.

b. TPC 59A: (a) A contract to make a will or devise, or not to revoke a will or devise, if executed or entered into on or after September 1, 1979, can be established only by:

i. (1) provisions of a written agreement that is binding and enforceable;  or  

ii. (2) provisions of a will stating that a contract does exist and stating the material provisions of the contract.

(b) The execution of a joint will or reciprocal wills does not by itself suffice as evidence of the existence of a contract.

c. Beneficiary can enforce a written agreement by taking it to probate court and showing it to the court; court will apply contract law.
d. In Texas you need a written contract, or evidence of the contract in the will to be enforceable in Texas.

e. UPC 2-514—Contracts Concerning Succession: A contract to make a will or devise, or to die intestate, if executed after the effective date of this Article, may be established only by:

i. Provisions of a will stating material provisions of the contract;

ii. An express reference in a will to a contract and extrinsic evidence proving the terms of the contract; or

iii. A writing signed by the decedent evidencing the contract.

The execution of a joint will or mutual wills does not create a presumption of a contract not to revoke the will or wills.

f. Contracts not to revoke a will:

i. Buchanan said that he and Mixon have discussed the possibility that detrimental reliance could be so great that specific performance would be awarded of a contract not to revoke a will that did not fit under one of the TPC 59A conditions. They think maybe it could happen, but would have to be an extreme case.
ii. Via v Putnam (1995) pg.323
1. Edgar Putnam and first wife Joanne executed a joint and mutual will; included a clause saying that whomever lives the longest shall do nothing to disrupt the distribution scheme they had agreed upon (i.e. they each contracted not to revoke the wills they had drawn up).

2. But then Edgar remarries Rachel Putnam. Rachel wants the surviving spouse’s statutory share under FL law; absent a contract, she’d be a “pretermitted spouse” and would get 50% (even though the will was giving everything to his children from his first marriage).
3. But there is a contract, and it says everything goes to the children; so its children versus second wife. Second wife wins in this instance. 
iii. Assume for purposes of discussion that we have an enforceable contract not to revoke—how do you enforce it?

iv. If wife and husband both sign wills saying they won’t change the dispositive scheme; wife dies; husband decides he wants to leave the estate to Y instead of X, per the agreement with wife. X will go to the court and ask for a constructive trust against Y.
g. Contractual Wills Hypo:

Clara---------Lester-----------Lisa Mae



↓

Sam (wife is Nell) 



↓




Mary
i. Assume contractual wills between Clara and Lester. On death of survivor, all to Sam.

ii. After Clara’s death, Sam dies (before Lester), willing his entire estate to his wife, Nell. Lester then dies. What result?

iii. Instead, the result should turn on the nature of Sam’s interest. There are three ways to view this issue:

1. Sam gets a vested equitable interest that “locks-in” at Clara’s death. Under this view, Sam now owns a “cow” and can will his interest to Nell. Therefore, Nell wins.
2. Sam’s interest will vest only if he survives Lester. Because he did not, we look to the K will, which still controls. Under this view:

a. If K will provides for an alternate disposition, then follow that disposition; for example, K Will says: “If Sam does not survive Lester, then over to Mary.”

b. If no alternative disposition is in the K Will, then perhaps an anti-lapse statute will protect Mary. (More on this later in the course).

3. Finally, could construe K will as no longer a K if Sam predeceases Lester. Under this view, the K is “off”, and Lester is free to execute a new will in favor of X (or Lisa Mae).

h. The surviving spouse may not spend lavishly to defeat the contract (but what can anyone really do about it?).
i. What about if the surviving spouse comes in to possession (e.g. by inheritance) of a lot of valuable after-acquired property (after the death of the other spouse); courts have very generously construed language in contracts such that it picks-up after-acquired property and makes it subject to the contract.

Will Substitutes: Non-Probate Transfers
a. Contracts with Payable on Death (POD) Provisions

b. Will substitute issues:

a. Is the transaction a valid, non-testamentary transaction? Or, phrased differently, is the transaction valid even though it is not evidenced by an instrument executed as wills are required to be?

i. The designated at-death B vs.

ii. The takers of the decedent’s probate estate

1. The designated at-death B wins; TPC 436-450; UPC 6-101, 6-201, 2-216

b. Survivorship requirement: Must the designated at-death B survive the decedent in order to take?

i. Transaction can stipulate

ii. Multiple party bank accounts

iii. Non-bank account transactions: if no stipulation, up for grabs in TPC and UPC

1. Under UPC, note that 2-706 and 2-702 extend lapse and 5-day survivorship rules to will substitute transactions via the governing instrument technique.

c. Changing at-death B by Will

i. Multiple party bank accounts

ii. Non-bank accounts: under both TPC and UPC, transaction can stipulate, but if transaction is silent, up for grabs

iii. Revocation problem if B designation can be changed by Will

d. Rights during lifetime of decedent

i. Multiple party bank accounts: under both TPC and UPC, belongs to the parties in proportion to the net contributions of each unless there is clear and convincing evidence of a different intent – TPC, 438; UPC 6-211(b)

ii. Non-bank accounts: no general rule

e. Rights of creditors of decedent

i. Multiple party bank accounts: under TPC 442 and UPC 6-215, creditors of decedent can reach these accounts if probate assets are insufficient – the accounts abate ratably

ii. Non-bank accounts: no general rule

f. Rights of survivorship: How absolute? Discuss in class

i. For bank accounts: TPC 439(a) and 439A; UPC 6-203,204,212

ii. Non-bank accounts: the shadow knows! Perhaps subject to clear and convincing evidence of contrary intent.
Planning for Incapacity
a. Durable power of attorney:

a. You can set these up when you’re alive and of sound mind, or set up a “springing” durable power of attorney that comes into effect if/when you go nuts.

b. Allows the agent to take care of health care decisions for the principal.

c. “Durable” because it continues to endure even after the principal loses mental capacity. Don’t confuse mental capacity with death.

Construction of Wills
Admission of Extrinsic Evidence
Interpretation of Wills
a. Generally speaking, inter vivos instruments can be reformed (literally changing/rewriting the instrument to make it conform to the true intent of its creator).

b. To reform an inter vivos instrument:

a. First you must show that the creator of the inter vivos instrument was affected by a material mistake.

b. Second: must show with reasonable particularity what would have been the intent of the creator had he been aware of the mistake.

c. Third: must show both these things by clear and convincing evidence.

c. Will reformation however is different:

a. Generally no reformation is allowed

i. Mistake in description

ii. Mistake in inducement (Gifford v Dyer rule)

iii. Mistaken omission

b. There’s also DRR, but that’s not really a rewriting/reformation, it’s more a comparison of two dispositive schemes to divine the true intent of the testator.
d. Fleming v Morrison (1904) pg.414

a. Case involving the guy who had his attorney draw up a “dummy will”; testator told the attorney after it was prepared so he could get some poor gal to sleep with him.

b. This case seems more about testamentary intent than it does about some kind of screwed-up description in the will. Remember—even with wills you can always haul in extrinsic evidence to show the instrument wasn’t executed with the requisite intent.

e. Exercise on mistake and ambiguity
a. Hypo One:

i. T owns a 1990 Chevrolet at the time he executes his will.

ii. The will contains the following clause: “I give my Ford to X.”

iii. T dies in 1995 still owning the 1990 Chevrolet as his only car.  T has never owned a Ford.”

iv. In a number of oral statements during the final six years of his life, T referred to his Chevrolet as “my Ford”. Is this oral evidence admissible?

v. If so, why?

1. This probably falls under the “personal usage” exception; the testator has an idiosyncratic name for a person, place or thing that differs from the normal usage everyone else understands (e.g. calling your Chevy a Ford).
2. In this case you’d be allowed to admit evidence to show what the testator really means when he used the word “Ford.”
vi. If not, what effect if any, do we give to the quoted clause in the will? 

b. Hypo Two:

i. T owns a 1990 Chevy at the time he executes his will

ii. The wills contains the following clause: “I give my Chrysler to X.”

iii. T dies in 1995 still owning the Chevy as his only car. T has never owned a Chrysler.

iv. In a number of oral statements during the final six years of his life, T stated that he wanted X to receive his only car at his death, but never referred to the car by any other phrase than “my only car.” Is this oral evidence admissible?

v. If so, why?

vi. If not, what effect, if any, do we give the quoted clause in the will?

1. The thinking behind introducing the extrinsic evidence here is to show lack of testamentary intent, which is very different from the purpose in the previous hypo.
2. If a portion of the will was written without testamentary intent, you can excise it from the will and leave the rest.
3. Classic example of scratch-out is if the testator writes the name of a house incorrectly: scratch out the street number and leave the name.
c. Chart on the construction of wills through the use of extrinsic evidence:
	Function of extrinsic evidence
	Pure Ambiguity (latent or patent), a description that fits, more or less exactly, two or more persons or things
	All other Erroneous Description Situations

	Admit extrinsic evidence to show lack of testamentary intent as to all or part of the gift (i.e. to remove the part of the gift not inserted into the will with testamentary intent)
	All types of evidence: Yes
	All types of evidence: Yes (the Arnheiter technique) (i.e. the scratch-out technique)

	Admit extrinsic evidence to effectuate the gift that T truly intended to make (i.e. to reform the will to make it accord with T’s true intent)
	All types of evidence: Yes
	Intent evidence: no

Circumstance and Code evidence: theoretically, No—in practicality, type and function of evidence do not mesh, so attempt would be rarely made

	Admit extrinsic evidence to show what the words in the will meant to T (i.e. to show the T’s dictionary or the T’s code)
	All types of evidence: Yes
	Intent evidence: Yes, say cutting edge decisions; No, say more conservative decisions.

Code and circumstance evidence: Yes in all cases say modern decisions; No, in “plain meaning” cases say old-line decisions.


Erickson v Erickson (1998) pg.427

Issue is whether the trial court should have admitted extrinsic evidence regarding decedent’s intent that his will would not be revoked automatically by his subsequent marriage.

This court said that where a scrivener’s error has misled a testator into executing a will on the belief that it will be valid notwithstanding the testator’s subsequent marriage, extrinsic evidence of that error is admissible to establish the intent of the testator that his or her will be valid notwithstanding the subsequent marriage. If the scrivener’s error and the effect on the testator’s intent are established by clear and convincing evidence…
Compare with Texas law: Lang, 35 S.W.3d 636 (Tex. 2000)—testator Ruth left her estate one half each to a niece and nephew, and the residuary of her estate to the San Antonio Area Organization (a charity).  The Lang family owned a 219 acre tract they were subdividing and selling; some lots were sold and promissory notes given in return.  These notes are the issue—the nephew and niece want those notes executed before testator’s death, and so does the charity.
Nephew/niece want to introduce evidence that (i) would show the land, notes, etc was a development that the family considered part of a package, not separate concerns; also wanted to introduce (ii) evidence that it was her intent that the niece and nephew get the notes.
The charity wants to push hard for the plain meaning rule, that the niece/nephew get “real property” and that just means land, not notes.

In this case the Texas Sup Ct clearly aligned itself with the plain meaning rule—no extrinsic evidence allowed, the charity gets the notes.
Gifford v Dyer test: The mistake must appear on the face of the will, and it must also appear what would have been the will of the testatrix but for the mistake.

Buchanan says this test is of little help because it will rarely be the case that the conditions will be met.

Mistake by omission: there’s a gap in the will, and if there were just one more word added it would make perfect sense. The rule on this type of mistake is: “to uphold a legacy by implication, the inference from the will of the intention must be such as to leave no hesitation in the mind of the court, and to permit of no other reasonable inference.”
Lapse: 
Lapse Hierarchy (1 is “most powerful”, 4 is least):
1. Substitutionary language in the will—the testator provides for an alternative disposition of the gift in question.

2. Basic Anti-lapse statute.

3. Any other Anti-lapse statute.

4. Common law rules of lapse.

Lapse occurs when, for e.g. testator leaves $100K to A, but A predeceases testator.
Common law: 

For a gift to an individual outside the residue, where there is no substitute language in the will, the gift lapses and goes to the residue.

Let’s say the residue is left to A, B and C in equal shares, but A predeceases the testator. At common law, A’s share does not go to B and C, but go to the testator’s heirs at law.

Any Other Anti-Lapse Statute
TPC §68(a) is the “basic anti-lapse statute”; 68(b)-(d) apply only if (a) does not.

A basic-anti lapse statute will trump common law and any other anti-lapse statute.
TPC 68(b) – says that if a devise, other than a residuary devise, fails for any reason, it becomes part of the residuary estate.
TPC 68(c) – says that a residuary estate devised to two or more persons where a share to one or more fails, then the lapsed portion of the residuary goes “sideways” to the other residuary devisees. 

Basic Anti-Lapse Statute
There will be a “triggering class” – those persons who if they die before the testator trigger the statute and a “recipient class” – if the death of a person who triggers the statute (i.e. is in the triggering class), the recipient class stand to get something.
The first part of TPC 68(a) identifies the triggering class as: “If a devisee who is a descendant of the testator or a descendant of a testator's parent is deceased at the time of the execution of the will…”—note the closeness of the relationship: testator’s descendant or descendant of testator’s parent.
The UPC has a much broader triggering class than the TPC.

TPC 68(a) identifies the recipient class as “…descendants of the devisee who survived the testator by 120 hours take the devised property in place of the devisee.”
Substitution language in the will
Allen v Talley (1997 pg.441

Court interpreted language in the will reading “living brothers and sisters” to trump the anti-lapse statute.

TPC 68(e) says that the section applies unless the will provides otherwise.

Jackson v Schultz (1959) pg.446

Testator’s children contract to sell a house they claim they own under the terms of their stepfather’s will. Stepfather’s will said he gave his property to his wife and“…to her heirs and assigns forever.”
The prospective buyer is concerned that the kids don’t have the ability to convey the house.

The kids are arguing that they are substitutionary beneficiaries for their mother, who predeceased the stepfather.

The other side is arguing that the gift lapses, because it was to the wife only, and she is dead therefore the gift would go to the residue.

In this case the court did read the language as substituting the kids for the wife.

Hypo:

O executes a will giving the entire estate to A B and C in equal shares, naming them.

After execution of the will, a new child D is born to O, and A dies. 

Then O dies.

If this is seen as being gifts to individuals, the gift to A will lapse, and absent a lapse statute B and C will each get ½ of the estate. D’s birth doesn’t matter.

Now assume the gift is to “my children.”

At common law (waiving lapse statutes), if the gift is to a class then all members living at the time of the testator’s death take an equal share.

So what do lapse statutes do to class gifts?

UPC: if the testator leaves estate to “all my children” and one of the children, A, dies leaving issue, the UPC statute says that it doesn’t matter whether A dies before or after the testator, A’s issue will get the share A would have received.

TPC 68(a): a dead devisee under a class gift is treated as a devisee unless they die before the will’s execution, the surviving members of the class will take alone, and nothing will go to the issue of the dead devisee. (But if they die after the will’s execution, but before the testator’s death, then in Texas their issue will still get their share).
Weight factors for deciding if a gift is to individuals or a class:

a. If individuals are specifically named, versus just saying “my children.”

b. Same relationship factor—if the gift is to people standing in same relationship to each other and to the testator, that indicates a class gift, e.g. “To my nephews.”
c. Fixed share factor—the more you can read the will as giving named beneficiaries an un-fluctuating fixed share, the less likely it is to be seen as a gift to a class; class gifts tend to need to fluctuate.

Changes in Property After Execution of Will: Specific and General Devises Compared
Types of Legacies:

A. Specific – focus on specific, identified assets

B. General – focus on economic equivalent and not on assets

C. Demonstrative – a specific-general legacy hybrid (e.g. I give $10K to A, first to be paid out of my account at Bank of America)

D. Residuary – gift of a share or fraction of the residuary

The type of legacy question:

A. A question of testator intent

B. Type of legacy weight factors

a. Possessory language

b. Degree of identification of gift
c. Economic equivalence or cash reference

Ademption and Specific Legacies:

A. Definition: disappearance or destruction of the subject matter of a specific legacy before the testator’s death

B. Applies only to specific legacies

C. Weight factors bearing on whether ademption has occurred

a. Testator volition—crossing the “VTB”
b. Formal v substantive change in asset

c. The “at what time” factor (my home v Ashgrove hypos)

D. If ademption strikes:
a. Lord Thurlow approach—objective inquiry—no exploration of testator’s intent—but note incompetent T cases

b. Probable intent of testator theory—tracing permitted
General legacies and valuation problems:

A. Stock split cases—different valuation formulas

a. Old approach

b. Modern approach—Bostwick case—Texas agrees

B. Gut the residue hypo
Stock Split and Stock Appreciation Hypos:
1. Stock is on hand at testator’s death

a. Bostwick approach

b. Texas case – O’Neill v Alford, 485 SW2d 935 (Tex. Civ. App 1972) (O’Neill follows Bostwick approach)

c. Legatee gets the benefit of any stock split regardless of whether the gift is specific or general

2. Stock not on hand at testator’s death

	ONE

General legacy

No stock split

I give 1000 shares of GM Corp. to X
	TWO
General legacy

Stock split, 5 for 1

Same gift

	THREE

Specific legacy

No stock split

I give my 1000 shares of GM Corp., certificate # 154 to X
	FOUR
Specific legacy

Stock split, 5 for 1

Sam gift


In all squares, assume stock appreciates greatly in value between the date of the will’s execution and the date of the testator’s death.  X is testator’s niece, and will gives the residue to testator’s spouse and children.

Box ONE above: what happens if the 1000 shares are left to the niece in the will, but then sold before the testator dies after greatly increasing in value. In such a case there is a “gutting of the residue”—the court should award the “date of death value” of the stock (which takes into consideration its huge appreciation) to the niece, which means there’s less of the estate left for the family. In general legacies, the focus is on the economic equivalent.
Box TWO above: if there is a stock split, 5 to 1, the court can stick to the literal language of the will which devises “1000 shares of GM stock” to the niece, that means the other 4,000 shares go to the residue.
Abatement

A. Definition: Legal process for determining in what order the decedent’s assets are used to pay taxes, debts, and expenses—vacuum cleaner concept (taxes vacuum up the assets of the decedent until it is full/satisfied).
a. There is a bankruptcy if the debts are larger than the assets.

B. Testator can stipulate the order of abatement in T’s will

C. Statutory approaches: UPC and TPC 322A and B

a. TPC 322B handles debts and expenses and stipulates the order in which property is worked-through by the debt vacuum cleaner (real and personal property is prioritized differently)
D. Apportionment of death taxes

E. Availability of will substitute assets, e.g. TPC 442
Spouse Omitted From Premarital Will
Texas doesn’t have a forced/elected share statute, nor does it have a pretermitted spouse statute.

UPC 2-301 speaks to the entitlement of a spouse under a premarital will.

Children Omitted From a Will
TPC §67 speaks to a pretermitted child. Under the statute (or the UPC) three conditions must be met before a child has a claim:

(1) You were a child born or adopted after the date of the will’s execution

a. Note that a subsequent codicil could knock out an omitted child’s claim under the statute if it means they were born before the codicil was written.

(2) Child must show she was unintentionally omitted
a. If the will indicates the will deliberately leaves you out, tough luck Charlie.

(3) If everything in the will goes to the surviving spouse, and the surviving spouse is the parent of the omitted child, then the omitted child gets nothing under the statute. In other words, the omitted child must show some portion of the estate is not passing to the omitted child’s parent.

T R U S T S
From O to T for the use of B. T is just holding title but B is the user of the land.

Basics on trusts:

There will always be some division of legal and equitable title in a trust.

Trustee will have legal fee simple title to the property. This is necessary for the trustee to deal with the third parties of the world.

Divisions of title we’ll be primarily concerned with are those divisions between equitable owners.

O – settlor/trustor (the person who creates the trust)

T – trustee

B - beneficiary
Helpful for Texas bar:

Title 9 of TX Property code is Texas Trusts Code.

113.001 – 113.026 = administrative/investment powers that a trustee is presumed to have under an express trust in Texas unless the instrument says otherwise.

Instrument can take away from these if it wishes, and can add to them too.
Careful drafters throw in that all powers are conferred on the trustee as enumerated in the Texas Trusts Act.

Types of trusts in terms of function:

1. Express trust: the typical kind; settlor manifests intent to create a trust.

2. Constructive trust: fictional creation of equity; a device to prevent wrongdoers from getting a windfall.

3. Resulting trust: A trust in which the creator doesn’t cover the entire equitable pie.

4. Charitable trust: Issue tends to be what a “charitable purpose” is (that’s what these trusts are created to benefit). Also these trusts are not subject to the RAP, nor is their income taxed.

Express Trust:

When created—can be divided as created either when O is alive, or at O’s death. An inter vivos trust is that which is created during O’s life. If it created at O’s death, it’s called a testamentary trust.
Can also be divided as being either a trust by transfer in which O transfers legal title away from himself to another person, or as a self-declared trust in which O makes himself the trustee.

Can be revocable (creator retained power to revoke) or irrevocable. The power of revocation is personal to the creator, nobody else can revoke it.
Trusts are enforced in courts of equity; in Texas since 1840 we’ve not had separate equity and law courts, they’re one and the same.
Under trust law, it is B, the beneficiary who enforces the trust in equity (not the creator O).
Any individual or entity with legal capacity can create a trust.
Vacancy in office of trustee:
Vacancy in the office of trustee (because trustee dies, resigns etc)—the instrument can stipulate who will succeed the trustee.

Designated trustee might disclaim legal title, which they’re entitled to do.

Named trustee might also lack legal ability to serve (e.g. infirm mentally, underage).

Texas Trust Code 112.034

If the entire equitable fee simple pie, and entire legal pie are united in the same single person, merger will occur.

INTENT TO CREATE A TRUST:

Does the transaction show the intent to create a property arrangement in which there is at least some division of legal and equitable title?

Imagine the following as 8 doors that the testator can go through in establishing a trust; typically if the testator tries to go through one door and screws up the language, the courts will not try to help you out and pull you through another door.
The Hallway of Transactions: It’s a question of intent

	1. Direct gift
	The undelivered certificate of title hypo

	2. Agency
	The go collect my cause of action hypo: Buchanan tells us to go collect some money owed him, and while we’re on the way he, the principal, is killed. His estate still owns the cause of action. But he died before the agent could complete the task, therefore the estate owns the CoA instead of it being held in trust.

	3. Wish language and the precatory (wish) trust
	“I give my estate to Betty and request her to take care of my mother and sister.” In this case the estate would go to Betty, but everything else is just wish language, there is no obligation forced on Betty to care for mom and sister.

	4. Equitable charge
	“I give Greenacre to Sam on the condition that he pay $200 a month to Sue for the rest of her life.” There is an equitable charge against the land, whereby if Sam wants to keep holding it, he needs to keep paying Sue the $200/mo.

	5. Third party beneficiary contract
	“If you, B, perform this service for me, I will pay $10,000 to X.” But note that this is just a promise for a promise, there is no res…no separate property to which the trust arrangement relates (and as we will learn, all trust require a res).

	6. Self-declared trust
	“I declare myself trustee of Greenacre for B” Assume a signed writing. Or, “I will now hold Greenacre for B.” No delivery of property is necessary because fee simple title resides in the testator, but equitable title shoots through to the named beneficiary.

	7. Trust by transfer
	“I convey Greenacre to T Bank to hold in trust for B.” Again assume a signed writing and delivery of the deed to T Bank. Or, “I give Greenacre to T for B.”

	8. Will substitute transaction
	O deposits money in a bank and the account is entitled: “O, POD to B.” Or “This painting shall be given to B at my death.” Again in each case, assume a writing signed by O. 


It’s a question of intent, stupid.

No Res, No Trust
Every trust has a hunk of something to which it relates. The res may be a constantly shifting thing, it doesn’t have to stay the same for the duration of the trust.

A cause of action in a trust can be tricky, e.g. you deposit $10K with Chase bank. You are the creditor, the bank is the debtor. You have a cause of action against the bank, and you can transfer it to someone else via a trust.
A res can include intangibles, such as a cause of action, royalties under patents, etc.

Constructive trusts:
Used to prevent a wrongdoer from keeping property to which they’re not entitled, or otherwise benefiting unfairly.

There are several kinds of constructive trusts.

Resulting trust:

Arises by operation of law to carry out the presumed intent of the creator.

Basic kind of resulting trust arises when a trust doesn’t dispose of the entire equitable pie; a trust “results” to deal with the undisposed of equitable pie. The trust will be in favor of the creator of the trust (or if he is dead, his heirs).

Another kind is the purchase money resulting trust (see. Pg.584, case 12 and 12a).

More about trust res:
The mere promise of a trustee to execute a trust by itself is not enough to require the trust creator to turn over equitable title as promised, e.g. Buchanan asks Marcie to act as trustee in the future and she agrees, the date rolls around and he doesn’t turn over the valuable item—the fact that she agreed to serve as trustee isn’t enough for him to have to turn over the goodies.
Hypos for Unascertainable Beneficiary Problems:

O transfers Greenacre to B in trust for B during B’s life and, after B’s death, to be held in trust for B’s children. (Assume provision for successor trustee after B’s death.) At the time of the trust’s creation, B is an adult without issue.

Legal fee simple pie





B owns
Equitable fee simple pie

Rule: It is sufficient if an unascertainable beneficiary becomes ascertainable at the time he/she is entitled to enjoy benefit of the trust property.

B owns an equitable life estate.

B’s children own an equitable contingent remainder (contingent because they’re not born yet).

O owns an equitable reversion (because B might never have kids); if O is not alive, then the equitable reversion belongs to O’s successors in interest.

Let’s say child X is born to B; in common law there was always a presumption for early vesting—rights vested as early as possible, so if there are no words saying that B’s children must survive B, X’s interest vests as soon as X emerges from the womb.

X has a vested open remainder—it is “open” in favor of future children of B that might be born after X.

Let’s say there was something in the trust instrument saying that the children have to be born and survive the equitable life tenant, i.e. X would have to outlive B; in that case, the equitable reversion stays alive until B dies and is survived. The equitable reversion would become an equitable fee simple at the end of B’s equitable life estate (i.e. when B dies)—O or O’s successors in interest can go into equity and demand that they be conveyed legal title. The trust is now “passive”—no active duties to perform, nobody else stands to benefit.

O transfers Greenacre to TBK in trust for O during O’s life and, after O’s death, to be held in trust by TBK for O’s children. At the time of the trust’s creation, O is an adult without issue.

Legal fee simple pie





TBK owns

Equitable fee simple pie

Same analysis as above example.
O declares himself trustee of Greenacre for O during O’s life, and, after O’s death, for O’s children. (Assume provision for successor trustee after O’s death.) At the time of trust’s creation, O is an adult without issue.

Legal fee simple pie





O owns

Equitable fee simple pie

Equity is concerned that there be someone who stands to benefit under the trust who will hold the trustee to account (a whistleblower), but here the only person involved is O. If this was a revocable trust, it wouldn’t matter, but assuming its an irrevocable trust there is a problem.
Sec. 115.014 of Texas Trusts Act – A court can appoint a guardian ad litem at any time to represent the interest of a child; e.g. in the hypo above, if O had a child born, another family member might ask the court to appoint a guardian to protect the child from O destroying the child’s interest (again, assuming the trust is irrevocable—if it was revocable, O could pull it any time).
An Indefinite Beneficiary Roadmap:

I. Is the trust created for “charitable purposes?”

a. If so, the trust is valid, and there is no IB problem.

b. Final class will deal w/ this.

II. Is the trust created for a “definite class of B’s?”

a. If so, the trust is valid and there is no IB problem.

b. What is a “definite class”?

1. A class whose outer boundary is ascertainable without reference to the trustee’s power of selection. Compare a trust for “the admirers of Buchanan” with a trust for “my issue.”

2. A class that is not unreasonably large in size. Again, compare a trust for “Settlor’s issue” with a trust for “all the citizen’s of Houston.”

c. If the class is definite, the trustee can be one of the Bs, and the amounts to be distributed to each member of the class can be left to the trustees discretion.

III. If the trust is created for an indefinite class or an indefinite non-charitable purpose:

a. The trust fails, and there is a resulting trust for the creator or the creator’s successors in interest.

b. Exception: argue that a trust was not intended and that the transaction in question is:

1. A direct gift to the “selector” or

2. That the transaction gives to the “selector” a general power of appointment which the selector can then exercise in favor of himself, herself or itself.

c. Discuss the common law power of appointment
1. Not a power held in trust; the power-holder owns no fiduciary obligation to anyone and is under no obligation to exercise the power, i.e., the power is an “optional power.”

2. Under common law P/A law, the power can be exercised in favor of any class unless the class members or objects are so indefinite “that is impossible to select anyone who could reasonably be said to answer the description.” This is just a power it’s not a trust arrangement.
IV. The specific non-charitable purpose (the dog case)

a. A “trust” to care for an animal, to maintain a tombstone, or to say daily masses for a deceased person.

b. If the “power-holder” is willing to serve, the purpose may be carried out.


1. RAP problems


2. What happens if named power-holder is unable to serve (dead) or unwilling to serve?
The Pour-Over Will Devise:

Contemplates an “Inter-vivos trust bucket”

The trust can be either funded or unfunded during the creators life; unfunded means the bucket is empty until the creator dies.

Until the creator dies, there will probably be some probate assets not disposed of under the will that pour over into the already existing trust bucket “…rest, residue and remainder…”

There also might be some non-probate will substitute assets, e.g. a life insurance policy on the life of the creator, the language of which instructs that the proceeds be poured into the inter-vivos trust.

Greater point is that the trust is a separate, already existing trust entity in which there may/may not be trust assets during the creator’s lifetime.

This is a convenient way to handle things because you can marshal all your trust assets into one location at your death.
Problems might arise if a will instructs assets to be poured into a trust bucket, but after the will is written the trust is amended—do the assets go into the trust as it was before amendment, or post-amendment?

Uniform Testamentary Additions to Trusts Act (UTATA)—these exist is every state; Texas’ is §58a of the TX Probate Code. These statutes get rid of a lot of problems because they say it doesn’t matter whether there is an existing trust res or not; in this unique instances the creator can pour assets into the empty trust bucket later. The normal common law rule of “no res, no trust” does not apply here because of the statute.
The creator can make many amendments to the trust instrument during his or her life, e.g. changing the distribution of assets. It also doesn’t matter when the will was executed in relation to these amendments. Both of these assertions are correct because the UTATA statutes allows it.
Discretionary Trusts:

Trust is written so that trustee can independently make the call as to what is distributed, if anything, and to whom.

Administrative discretion clauses allow the trustee to invest assets in whatever way the trustee thinks is in the best interest of the trust beneficiaries.
So the question then is where the limits are—can the trustee do anything? Answer: no.

An equity court is always going to be able to exercise oversight of the trustee’s administration if the beneficiaries complain of abuse of discretion—it doesn’t matter how absolute the grant of power is under the trust language.

Exercise of discretion must be both “reasonable and in good faith”—Buchanan says this is a very good description.

If there is a spendthrift provision, we don’t need to go further because the beneficiary is protected against all claimants except the special ones listed below.

Two views regarding creditor access to discretionary trusts:

(i) Because the trustee’s discretion stands between the beneficiary and the trust goodies, creditors have nothing to reach because there is nothing in the beneficiaries hands.

(ii) There is a “floating lien” created on behalf of the creditor, whereby the trustee must pay the creditor before the beneficiary.

The “New York Rule” allows this advance hovering lien, so when the trustee exercises discretion to pay the beneficiary, the creditor has to get paid first.

The alternate approach is that no hovering lien is allowed, whether the creditor is “extra policy punch” type of not, they have to wait until the trustee exercises discretion and pays out to the beneficiary.

Creditors of a beneficiary versus a trustee of an inter vivos trust:

Bottom line is that a creditor is not going to be able to do anything to assets intended for a named beneficiary held in an inter vivos trust, but once the income stream, assets, whatever, moves from the hands of the trustee to the beneficiary, and the beneficiary has fee simple absolute, then the creditor can begin trying to seize the income from the beneficiary.

“Spendthrift provisions” are responsible for this effect.
Definition from the web: “Spendthrift trusts typically contain a provision prohibiting creditors from attaching the trust fund to satisfy the beneficiary's debts. The aim of such a trust is to prevent it from being used as security to obtain credit. The beneficiaries of a spendthrift trust are prohibited from assigning their interests in the income or principal of the trust. In a broader sense, the term "spendthrift trust" may include other forms of trusts, such as discretionary trusts, wherein the trustee has discretion to decide the time, amount, or manner of payments to a beneficiary; trusts for the support and education of the beneficiary; trusts are conditional on the beneficiary reaching a certain age, competency of the beneficiary to manage property, or solvency of the beneficiary. The settlor (creator) of a spendthrift trust may not establish the trust for his or her own benefit. Also, the beneficiary of a spendthrift trust cannot be granted the entire power to control or dispose of the trust property without invalidating the spendthrift provision of the trust.”
Spendthrift clauses, continued.
Spendthrift clause language will usually be worded very broadly to extend the trust as much protection as possible from all attempts to reach income interest, interest in principal, trust assets, etc.

4 types of special creditor/piercing the spendthrift veil: (Buchanan calls these “extra policy punch creditors).
1. Beneficiary is behind on child support and/or alimony; in a case like this an equity court will allow the creditor (wife/kids) to attach an equitable lien.
2. In a situation where you’re an attorney arguing there’s a spendthrift clause and the other side argues there isn’t, and you win; in that case you have benefited the very interest of the beneficiary in the trust.
3. When creditor wants the money for reasonable food, clothing, shelter, health and educational expenses. This is the difference between “mink coat creditors” versus “loaf of bread creditors.”

4. The government (stops people hiding from tax obligation behind their spendthrift clause).
5. Tort claimant: should be able to pierce spendthrift veil.

In all of the following hypos, assume the existence of a juicy trust res consisting of Greenacre, stocks, bonds and cash worth in total $100,000.
Hypo One: O transfers trust res to T in trust for W for W’s life and, after W’s death, in trust for B. During W’s life, W incurs a $5K debt in favor of C.

Result: C is not able to attach the trust if there’s a spendthrift clause. W can’t borrow against it.

Hypo Two: O transfers trust res to T to hold in trust for B as follows: T shall pay income to B until B reaches age 40. When B is 40, T shall terminate the trust and distribute principal to B. If B dies before reaching age 40, the trust shall terminate at B’s death, and T shall distribute the principal to X. At age 30, B incurs a $10,000 debt in favor of C.

Result: C has to stand around waiting for B to turn 40. Couple of results possible: (1) trustee should have a “reasonable” time to wind-up the trust and distribute to B, only then can C step-in, or (2) C can strike as soon as the last birthday candle is blown out. Different states will adopt different approaches. “Reasonable” time is not a license to blow-off the creditor indefinitely, eventually an equity court will say enough is enough and let the creditor reach the assets.
Hypo Three: O transfers trust res to T in trust for B for B’s life, and at B’s death, in trust for B’s estate. During B’s life, B incurs a $5K debt in favor of C.

Result: In this unusual situation, creditors are allowed to have a lien that will attach instantly; but this is an extremely rare situation.
Hypo Four: O transfers trust res to T in trust to pay income to O for O’s life. On O’s death, the trust shall terminate, and T shall distribute the principal to B. During O’s life, O incurs a $5K debt in favor of C.

Result: The principal to B is not reachable by O’s creditors because it never belonged to O, and B is not O. The creditors can only reach that which has been retained by O.
Hypo Five: O transfers trust res to T in trust for O for O’s life. During O’s life, T may distribute to O such amounts of income and, or, principal as, in T’s sole discretion, are in O’s best interests. At O’s death, the trust shall terminate, and any income and principal then remaining shall be distributed by T to B. During O’s life, O incurs a $30K debt in favor of C.
Result: If equity allowed you to set up a trust with a trustee who has sole discretion to disperse trust assets, you could dodge all your creditors. Equity won’t let you do that. Rule: to the extent that the trustee could have exercised his discretion in your favor, to that same extent the creditor can reach it.
Hypo Six:
O says to X “I will pay you $100K if you will transfer Greenacre (now owned by X) in trust for me.” X agrees and O pays $100K to X, and X transfers Greenacre to T in trust for O in accordance with the trust provisions in Hypo 5. During O’s life, O incurs a $30K debt in favor of C.

Result: Technically X is the trust creator, but equity says: to the extent that you provided the consideration for the creation of the trust, you will be treated as the creator of the trust.
Support trusts:

Intended to provide only support and maintenance, but no more.

Loaf of bread trust versus mink coat trust.

Even if the support trust does not have a spendthrift provision, a mink coat creditor cannot reach it.

TERMINATION
1. Requirements for termination or modification

a. The entire equitable fee simple pie must be before the court before termination or modification will be permitted

i. True in both England and USA

ii. A sine qua non rule

iii. How to get the entire pie before the court

1. English variation of trusts act

2. TTC §115.014 – guardian ad litem

3. Doctrine of virtual representation

b. The American “Material Purpose” rule

i. “Prior termination cannot be compelled if to do so would defeat a material purpose of the trust

1. Applies even if entire pie is before the court

2. Known as the Claflin Doctrine

3. Compare English rule

ii. What constitutes a material purpose?

1. Spendthrift provision; discretionary provision; support provision; Claflin trust (postponement of distribution of principal); and, provision for independent management

2. TTC §112.054 – Does not eliminate the material purpose rule, because the modification or termination can only be granted to further, not change, the “purposes of the trust”

3. The “O” exception to the material purpose rule: prior termination is okay if O joins the entire equitable pie. If O agrees to what the other beneficiaries want and the whole equitable pie is in court, you can win in America and change the purpose of O.
2. Related issues

a. Trustee’s Consent

i. Trustee consents to prior termination or modification that defeats a material purpose
ii. Estoppel doctrine applied to beneficiaries

iii. But note ancient (1920 and 1890) spendthrift clause cases in NY and PA—danger for the trustee.

iv. Trustee’s liability to replace and subrogation issues
b. Transfer of beneficiary’s interest in a Claflin trust

i. Assume no spendthrift provision

ii. Compare voluntary and involuntary transfers – Mass courts make a distinction re: instant reachability of principal – query?
iii. Note rarity of true Claflin trust
c. Administrative deviations v distributive deviations

i. ADs easier to get than DDs

Claflin Trust: In a Claflin trust, the beneficiary stands to get the whole fee simple pie at a certain age, but wants it sooner.
Charitable Trusts
In Texas, TX Property Code §123.001 – 123.005 govern charitable trusts:

§ 123.002.  ATTORNEY GENERAL'S PARTICIPATION.  For and on behalf of the interest of the general public of this state in charitable trusts, the attorney general is a proper party and may intervene in a proceeding involving a charitable trust.  The attorney general may join and enter into a compromise, settlement agreement, contract, or judgment relating to a proceeding involving a charitable trust.
The Texas AG must be notified of proceedings involving charitable trusts, amendments of pleadings, and can intervene in the suit at his option.
What happens if a trust if found not to have been created for charitable purposes?

It is not necessarily invalid it may still be valid as a private trust (unless it fails the RAP, etc).

If it isn’t valid as either, there will be a resulting trust for the creator, or the creator’s successors in interest.

What about a trust that gave $100/year to every resident that is a citizen of Houston? Under this example there is no need to show you are poor to present yourself as a beneficiary and take the goodies. If the only purpose of the trust is to bring financial enrichment and pleasure, that won’t do it as a charitable trust.
If you want to set up a charitable trust, don’t use words like “benevolent”, use the word charitable so it is obvious what the intent is.  

Charitable trust weight factors:

1. If the main purpose appears to be to bring financial enrichment or pleasure, that without more will not work as a charitable trust.

2. Personal relationship factor: if you have to show that you stand in a personal relationship with the testator to get the goodies that will be a strong weight factor against it being a charitable trust (this knocks out family trusts).

3. Size of the class of beneficiaries (but note that if the trust benefits a small class of people, e.g. a scholarship for only 1 student, but it lasts for 100 years, that would probably be ok). Generally the bigger the class, the better.
4. A trust will always fail if it requires the use of illegal means to carry out the trust. Advocating a shift in government by legal means however is a valid reason for a charitable trust, e.g. one set up to educate people about the downsides of electing judges rather than judges being appointed.
5. The more a trust seems to advance a particular group, the more it seems to be a special interest trust (hence not charitable). The more it seems to advance a political view and educate as to that view, the more likely it is to be a charitable trust. A trust supporting abortion for example (a so-called “cause trust”) is more likely to be supported by Democrats than Republicans—while this is true, these trusts have been upheld as charitable in some courts.

Doctrine of: Cy pres which means “as close as possible.” These trusts can last forever, unless there is a problem with how they are drafted because they don’t take account of changes with the times (e.g. a trust to maintain horses and carts when everyone drives a car). Doctrine says that when literal compliance with the donor’s intent is impossible, the intent should be carried out as far as possible.
Weight factors in applying doctrine of Cy Pres to charitable trusts that can be carried out to the letter:

1. The trust must be in place for a valid charitable purpose

2. The goal of the trust must be economically practicable

3. Must show creator had a general charitable intent that is broader than the specific purpose that can no longer be carried out.

a.  A lack of a reverter might help satisfy this.

“Relative need” analyses should not be part of the application of Cy Pres to charitable trusts because there can always be made the argument that there is greater need for the money somewhere else (e.g. a charitable trust for Harvard versus UHLC).
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