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Chapter 1 Introduction

A. History

B. Negligence
· Manufacturers are held to the standard of a reasonable manufacturer of the particular product – takes into account the particular defendant’s superior knowledge and skill.

· Contributory negligence on plaintiff’s part is the most important defense. Two types of comparative negligence: (i) modified – plaintiff is barred if their fault exceeds a given percentage (ii) pure – plaintiff can always recover something, provided the defendant is at least 1% at fault.

· MacPherson v Buick Motor Co. (1916) – “If the nature of a thing is such that it is reasonably certain to place life and limb in peril when negligently made, it is then a thing of danger. Its nature gives warning of the consequences to be expected. If to the element of danger there is added knowledge that the thing will be used by persons other than the purchaser, and used without new tests, then, irrespective of contract, the manufacturer of this thing of danger is under a duty to make it carefully.”

· By interpreting the exception to the privity rule so broadly, the court, in effect, eliminated the rule. Any product that is likely to be dangerous if negligently made can now give rise to a cause for negligence without a showing of privity.

C. Misrepresentation

· Restatement (3rd) of Torts: Products Liability § 9 – One engaged in the business of selling or otherwise distributing products who, in connection with the sale of a product, makes a fraudulent, negligent or innocent misrepresentation of material fact concerning the product is subject to liability for harm to persons or property caused by the misrepresentation.

· Product seller who fraudulently or negligently misrepresents a product may be liable for any resulting damages, including purely economic damages.

· Common law action for fraud, plaintiff must establish:

i. D made false representation of a material fact

ii. D knew it was false, knew he had no idea whether it was false, or knew he didn’t have as strong a basis for the statement as was implied

iii. D intended the P to rely on the statement

iv. P was justified in relying on the statement

v. P suffered damage

· To recover for fraud, P must prove the D knowingly or recklessly deceived him. To recover for negligent misrepresentation, P must prove that D negligently deceived him.

· D’s liability for negligent misrepresentation extends only to individuals within the class of persons that the D actually knew would rely.

· Most misrepresentations are made with words, but can be deeds also, e.g. masking a defect. Normally nondisclosure is not a misrepresentation, but there are exceptions. There’s a duty to disclose when a confidential or fiduciary relationship exists. Duty also exists when party learns that his earlier representations were false.

· §402B of the 2nd restatement required that a P show justifiable reliance. Comment j said liability does not exist when the misrepresentation is not known, P is indifferent to it, or the purchase is not influenced.

· §402B comment i says that “consumer” extends beyond the immediate purchaser and includes anyone who makes use of the chattel in a manner that a purchaser may be expected to use it.

Chapter 2 Warranty

A. Introduction

· P can join claims of strict liability and breach of warranty. Warranty claims provides remedies not available under strict liability such as recovery of pure economic damages.

· Common law recognizes three types of warranties: (1) implied warranty of merchantability (2) implied warranty of fitness for a particular purpose (3) express warranty.

· Henningsen v Bloomfield Motors (1960) – gave a woman injured in automobile accident a cause of action for breach of implied warranty of merchantability against auto manufacturer even though she was not in privity of contract with the defendant.

· Article 2 of the UCC – does not apply to services or real estate contracts.

B. Express Warranty

· In interpreting an express warranty, the entire context of the transaction should be taken into account, including other dealings between the parties and trade practices.

· UCC §2-313(1)(c) – indicates that an express warranty can be made by sample or model. An “affirmation of fact or promise” or a “description of goods” can be made by pictures or other forms of communication, as well as by words.

· Express warranties are created under §2-313(1)(a) only for promises or affirmations of “fact”. §2-313(2) makes clear that opinions, especially of value, do not constitute express warranties.

· Unlike implied warranty of merchantability, which applies only to sellers who are merchants, an express warranty is applicable to merchants and non-merchants alike. Additionally, an express warranty is applicable only to a seller who actually makes a representation.

· Hauter v Zogarts (1975) – Golfing gizmo case; essentially a golf ball on a 20 foot rubber band used to practice your drive. 13 year old P had successfully used about a dozen times; injured when it whacked him in the head; brain damage.

· Under §2-313, comment [3], no particular reliance on the seller’s statements need be shown. The language the gizmo manufacturer used was “completely safe”; you’re better off telling your manufacturer-client never to use the word “safe.” 

· Comment 7 to §2-313 provides that post-sale representations may be considered part of the bargain even if they are not supported by independent consideration.

· An affirmation or promise made to one person who then supplies the product to another person who is unaware of the affirmation or promise can create an express warranty.

· §2-313 does not require express warranties to be in writing. Express warranties are however subject to the statute of frauds in §2-201 and the parol evidence rule of §2-202.

· Just because something is part of a product description, that doesn’t mean it can’t create a warranty too – descriptions and warranties are not mutually exclusive.

C. Implied Warranty of Merchantability (I.W.o.M.)

· UCC §2-314 Implied Warranty: Merchantability; Usage of Trade – (1) Unless excluded or modified (§2-316), a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind. Under this section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale.

· Note that a seller must be a merchant in order for there to be a valid cause of action for breach of this implied warranty.

· Important issue in a case involving an I.W.o.M. is determining the “content” of the warranty to determine whether it has been breached. How good must a product be in order to be merchantable?

· It is not normally a defense to a claim for breach of an I.W.o.M. that the seller (even the retailer) could not have done anything to detect or prevent the defect.

· Even if goods are not fit for their ordinary purpose they might still be merchantable. If a buyer inspects the goods and the defect is obvious, they are not unmerchantable. 

· §2-314(2)(c): “are not fit for the ordinary purpose for which such goods are used” – this is the provision most plaintiffs commonly rely upon.

· The interplay between “defective” and “merchantable” is a big issue in IWoM claims; just because something is defective doesn’t necessarily make it unmerchantable.

D. Implied Warranty of Fitness for Particular Purpose (IWFPP)

· UCC §2-315 Implied Warranty: Fitness for Particular Purpose – Where the seller at time of contracting has reason to know any particular purpose for which the goods a required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose.

· IWFPP applies to merchants and non-merchants alike.

· An IWFPP does not automatically apply to all sellers in the chain of distribution. It applies only to sellers whose conduct creates the warranty.

· A relevant consideration is the relative expertise of the parties.

· There is no “basis of the bargain” language here, this provision speaks of reliance (by the buyer on seller’s skill), which is clearly required for there to be a claim.

E. Persons who are protected: Privity of contract

· UCC §2-318. Third Party Beneficiaries of Warranties Express or Implied.

i. Alternative A: A seller’s warranty whether express or implied extends to any natural person who is in the family or household of his buyer or who is a guest in his home if it is reasonable to expect that such person may use, consume or be affected by the goods and who is injured in person by breach of the warranty. A seller may not exclude or limit the operation of this section.

ii. Alternative B: A seller’s warranty whether express or implied extends to any natural person who may reasonably be expected to use, consume or be affected by the goods and who is injured in person by breach of the warranty. A seller may not exclude or limit the operation of this section.

iii. Alternative C: A seller’s warranty whether express or implied extends to any person who may reasonably be expected to use, consume or be affected by the goods and who is injured by breach of the warranty. A seller may not exclude or limit the operation of this section with respect to injury to the person of an individual to whom the warranty extends.

· Even in states that have adopted alternative C or that have by judicial decision extended the scope of liability for breach of warranty to cover bystanders, proximate cause must still be shown.

· The last sentence of each alternative operates to stop the manufacturer who is offering a warranty from having it extend only to the immediate purchaser but not to his family members.

· Vertical privity is manufacturer ( wholesaler ( retailer ( consumer. Horizontal privity is consumer ( other person, e.g. their child.

· The privity issue is who does the warranty run to? Does it stop with the retailer or does it go the whole way to the consumer?

· Express warranties tend to run only to the initial buyer, whereas merchantability runs to most everyone who owns the product.

F. Remedies

G. Disclaimers
· Henningsen v Bloomfield Motors, Inc. (1960): Plaintiff Henningsen bought a car for his wife; she was injured while driving. She is suing Chrysler and the dealership for breach of express and implied warranties and for negligence.

· Chrysler’s obligation under the form contract warranty was limited to parts replacement only within 90 days/4,000 miles of original purchase.

· Court said “The language gave little and withdrew much.” Also much discussion of the adhesion contract nature of the sales contract: consumer can take it or leave it.

· Holding: “…Chrysler’s attempted disclaimer of an implied warranty of merchantability and of the obligations arising therefrom is so inimical to the public good as to compel an adjudication of its invalidity.”

· UCC §2-316(2): Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify an implied warranty of fitness the exclusion must be by a writing and conspicuous.

· §2-316(3)(b): provides that a buyer’s opportunity to inspect prior to purchase negates an implied warranty with regard to defects that an inspection would reasonably have revealed.

· To be effective a warranty disclaimer must be part of the parties’ bargain; this may make post-sale disclaimers hard for manufacturers to enforce because the deal has already been done.

Cate v Dover, 790 S.W.2d 559 (Tex. 1990).

Background: Cate ran a tranny repair service and bought 3 car lifts from Dover. They never quite worked. Dover argues that Cate’s claim for breach of the implied warranty of merchantability is barred by a disclaimer written within an express warranty.

Issue: Is Dover’s disclaimer or the implied warranty effective? What about if Cate had actual knowledge of it?

Discussion: Court noted that the disclaimer was in the same typeface, size and color as the remainder of the warranty text. Court refers to UCC §2-316(b) requirement that the disclaimer be conspicuous. Dover argues that even if the warranty is conspicuous, it should have effect b/c Cate had actual knowledge of it. The court said that while the code indicates this is relevant, the seller has the burden to prove actual knowledge.

Holding: To be effective the disclaimer would have to be conspicuous to a reasonable person. Also held that a disclaimer not distinguished in typeface, size or color within a form purporting to grant a warranty is not conspicuous, and is unenforceable unless the buyer has actual knowledge of it.
H. Remedy Limitations

· UCC §2-719(c): …Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not.

· How can a manufacturer avoid liability for personal injury without falling foul of §2-719? Perhaps by disclaiming any and all warranties under §2-316: there can’t be a breach of warranty if there is no warranty to breach, and if there’s no breach then there are no consequential damages.

Chapter 3 Emergence of Strict Tort Liability
A. Adoption

Greenman v Yuba Power Products Co. – 2nd most important products case after MacPherson because it introduced strict tort liability and was the seed for R. 2nd. 402A.

The thought behind 402A is simply that the injured consumer should not be burdened with having to prove negligence.

B. Policies underlying strict liability

· Escola Hypo handout: the point to this hypo was to pose the question how does manufacturer behavior change when they are in a strict liability regime versus a negligence regime.

· Under strict liability a manufacturer will only invest in safety up to the point of accident costs – if each accident costs a manufacturer $1,000, why would they want to spend $1,200 on accident prevention? It would be more economic just to let the accident happen, pay the $1,000 accident cost and pocket the $200 difference.

· Given how the math works, clearly the policy behind strict liability is not to force manufacturers to be safer; many argue that negligence rather than SL would force manufacturers to err on the side of caution and spend more on safety.

· Of course SL does make litigation easier for the plaintiff – no burden to prove up D,B,C,H.

· If an activity has a tendency to cause injury, outside of the court system what could we do?

· We could do less of it, or be more careful.

· Hand’s formula (liable when B < P x L) touches on being more careful: if the manufacturer is responsible enough, they won’t be penalized

· Strict liability points more toward doing less of the dangerous activity because if a manufacturer is liable for everything so they’ll do less/produce less of it.

· The Shavell article on pg. 58 argues SL is better to reduce the activity, negligence is a better regime when we want it done safer.

· Shavell also talks about unilateral accidents where one party’s behavior is the sole cause, e.g. you’re watching Jeopardy and a plane falls onto your house. Shavell argues that most lawsuits involves bilateral accidents, e.g. driver not wearing seatbelt. When SL and products law was young accidents were seen more as unilateral with innocent plaintiffs. This is not the current mood though, hence the evolution of comparative negligence.

Chapter 4 Defect

A. Introduction

B. Manufacturing defects
Compared to design and warning, manufacturing defect theory is small potatoes.

R.3rd.§2 – A product is defective when, at the time of sale or distribution, it contains a manufacturing defect, is defective in design, or is defective because of inadequate warnings or instructions. A product:

(a) contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product; ***

Note that a product can come off the line defective in its manufacture because it’s not like all the others, but that doesn’t make it unreasonably dangerous (e.g. duck call that makes no noise).

Hunt v Ferguson (1966) (pg.88)

Case issue is whether there should be a “foreign-natural” test in food cases; the plaintiff broke his tooth on a cherry pit in his cherry pie.

An alternate approach to foreign-natural is the consumer expectation test.

§7 of restatement 3rd adopts the consumer expectations test, although consumer expectations were rejected as the test for defectiveness for all other types of product defect. §7 provides that a food product containing a “harm causing ingredient” is defective in manufacture under §2(a) if “a reasonable consumer would not expect the food product to contain that ingredient.”

C. Design defects
1. Consumer expectations test
Gray v Manitowoc Co., Inc. (1985) (pg.92)

· Plaintiff injured by crane boom while standing in the operator’s blind spot (the 2nd time he’d been hit this way). Argued that the crane should have been equipped by the manufacturer with mirrors or a camera.

· Industry practice is to use a signalman to clear the blind spot for the operator.

· The court held this problem to be open and obvious, so no recovery for plaintiff.

· This case applies §402A, and comment (g) defining defective condition and comment (i) defining unreasonably dangerous.
Characterization: There is a difference between jurisdictions as to the issue of consumer knowledge and how much awareness of the danger is needed. Some courts will require only that the plaintiff have had a general sense that a danger might be posed, in which case plaintiff’s overall awareness will be quite high, their expectations set accordingly, and subsequently less products found defective under the consumer expectations test in these jurisdictions.

Other jurisdictions require the plaintiff to have had a specific awareness of the danger the product poses – this sets the bar higher for their expectations, subsequently more products in these jurisdictions will fail to meet consumer expectations and be found defective.

The Gas Can burn cases: The point to reading these two cases which have opposite holdings on very similar facts is that the consumer expectations test is lousy when the plaintiff is a child. What possible, realistic expectations could a 2 year old child have as regards a gas can?

Criticisms of Consumer Expectations Test:
One consequence of the test is that a manufacturer of a potentially defective product would want to make the defect as open and obvious as possible, perhaps even labeling it as such so that consumers can’t realistically deny knowing of it.

The lesson to be learned from problem # 2, the Jeep CJ7 flip-over case is that lawyers should try to get involved in their client’s advertising from day one. Jeep teed themselves up for the lawsuit with their advertising that incited hazardous driving and misrepresented the CJ7’s off-road capability.

2. Risk-Utility Analysis
1. Usefulness and desirability of the product – its utility to the user and to the public as a whole.

2. Safety aspects of the product – the likelihood that it will cause injury, and the probable seriousness of the injury.

3. Availability of a substitute product that would meet the same need and not be as unsafe.

4. Manufacturer’s ability to eliminate the unsafe character of the product without impairing its usefulness or making it too expensive to maintain its utility.

5. User’s ability to avoid danger by the exercise of care in the use of the product.

6. User’s anticipated awareness of the dangers inherent in the product and their avoidability, because of general public knowledge of the obvious condition of the product, or the existence of suitable warnings or instructions.

7. Feasibility on the part of the manufacturer of spreading the loss by setting the price of the product or carrying liability insurance.

Sanders says that the 7th factor above is more of a tie-breaker provision reflecting strict liability policy that can be applied in close cases.

Phillips v Kimwood Machine Co.  (1974) (pg.109)

· Plaintiff hit in the gut by a sheet of plywood spat out by the defendant’s machine; he had been sanding a stack of thick sheets but there was a thin sheet mixed in with them.

· The court applies a “knowledgeable seller” standard – liability is set according to whether the seller would be negligent if he sold the item knowing of the risk involved.

· This case looks easy on its facts but Sanders says it’s a monster because…

· The consumer expectation test was rejected in favor of knowledgeable seller – if a reasonable seller knowing of the problem with the product would not have put it in the stream of commerce, then the product is defective. Note that this test depends on the reasonable seller not the consumer.

· State-of-the-art concerns: is the product compared to safety standards at the time of sale or marketing? The Phillips case is odd because it talks about manufacturer’s knowledge at the time of the injury – if when the sander was made they didn’t know of the thin board issue, but they later learn of it they’re judged by the standard at time of the accident. But…this oddity was probably dicta in this case and was probably part of the effort at the time to clearly differentiate strict liability from negligence.

· Out of the blue the court starts to turn this design defect case into a warning case by saying a warning would make the defect more obvious – this makes the case start to smell more like consumer expectations than risk-utility.

· The end of this case poses an interesting question – whether a warning can save a defective design by putting people on notice.

Restatement 3rd §2. Categories of Product Defect

A product is defective when, at the time of sale or distribution, it contains a manufacturing defect, is defective in design, or is defective because of inadequate instructions or warnings. A product:

***

(b) is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe; ***

· As most understand this provision it has adopted the risk-utility test, however comment [f] notes that part of the test includes consumer expectations also.

· Restatement 3rd takes the position that in evaluating the utility of a product, the jury may not consider extraneous economic benefits, e.g. that Phillip Morris employs a lot of people or generates a lot of tax revenue.

Sanders’ “battery exercise”:

· Everyone faced with buying $10 batteries would walk 5 minutes to save $5, whereas nobody buying a $1,000 tv would walk 5 minutes to save $5. This is called “topical accounting.”

· A plaintiff would like to frame the issue as “All the manufacturer had to do was spend a few cents to add a warning label and my client wouldn’t be paralyzed.” The defendant would prefer the jury to look at the economic big picture – that a few extra dollars really adds up.

Barker v Lull Engineering Co. (1978) (pg.129)

· Plaintiff injured while operating a high-lift loader that tipped, spilling its load onto his head. He argued for a roll bar, seat belts and an outrigger.

· This case illustrates California’s odd bifurcated standard whereby a product can be defective under the consumer expectations test or the risk-utility test.

· Consumer expectations test isn’t a good fit for a complex product like a high-lift loader, hence the court moves to risk-utility.

· Note that there are some products where jurors common experience can’t answer the question of how safely the product should have performed. In those cases the consumer expectations test won’t even be put to them.

Bic lighter case:

i. Plaintiff’s argument was that the injured 4 year old was a foreseeable user, defendant’s response was that while she may have been foreseeable the language of the test is ordinary user.

ii. Because this was a simple product, the consumer expectation test was ok, hence no risk-utility analysis was applied (this court chooses the test based on complexity of the product).

iii. It’s unclear where simple products end and complex ones begin.

iv. Texas takes the approach of applying the risk-utility test regardless of product simplicity/complexity. That doesn’t mean that simplicity is irrelevant – plaintiffs may lose on SJ more easily with a product like a sharp knife.

Uniroyal Goodrich Tire Co. v Martinez (1998) – not in casebook

i. Plaintiff Martinez is a mechanic injured by an exploding 16” tire he fitted to a 16.5” rim. Goodrich had a warning on the tire about this very issue.

ii. Tire manufactured with a 0.037” tape bead not a 0.05” single-strand bead.

iii. This case specifically mentions R.3rd §2(b) – design defects; Texas has adopted and codified the R.3rd view: “…the risk of harm could have been reduced or avoided by adoption of a reasonable alternative design…” – in this case the 0.05” bead was both reasonable and available.

iv. The dissent really takes issue with Martinez ignoring the warning.

v. How was plaintiff’s gross misuse of the product “explained away” by the court?

vi. This is the Texas case on effect of warnings.

vii. The court’s rigid adherence to the R.3rd view is probably what allowed this highly negligent plaintiff to recover under these facts.

viii. The dissenting judge raises language in R.3rd saying “…omission of the alternative design renders the product not reasonably safe.” 

ix. The dissenter sees this language as a 2nd requirement, so that plaintiff must show (i) a reasonable alternative design could have reduced or avoided the risk and (ii) the product was not reasonably safe because the alternative was omitted.

x. Sanders agrees with dissenting judge Hecht’s interpretation and says that this is the majority view in courts today.

xi. This was subsequently addressed by the TX legislature, but in this case the plaintiff was able to introduce defendant’s remedial measures under old version of TX rule of evidence 407(a) which made an exception for remedial measures in products cases based on SL. This is no longer admissible.

Foresight or hindsight? Hindsight is being abolished in almost every jurisdiction – no more looking back to what the defendant could have done, regardless of available knowledge at the time. Foresight holds manufacturers liable by accounting only for risks and utility known at the time of manufacture.
a. Ignorance of risk caused by misuse:

Romito v Red Plastic Co., Inc. (1995) (pg.139)

i. Plaintiff working on a roof tripped, stumbled onto a skylight and fell to his death.

ii. Court held that manufacturer owes no duty to prevent injuries resulting from unforeseeable and accidental product misuse.

iii. The defendant moved for SJ on no less than five grounds:

a. Plaintiff’s falling through skylight was an unforeseeable misuse – but…falling through a skylight is not an affirmative act, so is it really a “misuse”?

b. Defendant owed no duty of care to the decedent – kind of the same argument as above

c. Defendant breached no duty of care

d. The skylight is not defective – the merit of this argument would depend on the purpose of a skylight. Perhaps the plaintiff has the wrong defendant and should have sued the architect who chose the materials.

e. The skylight is not the legal cause of the accident – Sanders thinks this SJ ground is the winner and that the court viewed this more as a proximate cause case than anything else.

iv. Language from the case: “Any product is potentially dangerous if accidentally misused or abused, and predicting the different ways in which accidents can occur is a task limited only by the scope of one’s imagination.”

v. Remember that products liability is not strict liability, it is defect liability. A plaintiff still has to prove-up duty, breach, cause and harm, only the duty part isn’t a question of negligence, it’s a question of defect.

vi. Sanders says we are right to think this case feels like a negligence case – if you say that the product is not defective then there is no duty and the plaintiff has no case.

vii. Note 3, pg. 145, Sanders feels is the best explanation of court’s disposal of this case – “There is also a proximate cause issue that is unrelated to defect. This is where a clearly defective product produces an unexpected type of harm because it is misused in an unforeseeable way.”

b. Changes in Technology
Boatland of Houston, Inc. v Bailey (pg.146)

i. Plaintiff fell overboard from his bass boat that circled back around and the propeller killed him.

ii. Plaintiff’s expert is an inventor who says he applied for a kill switch patent in January and this boat was sold to plaintiff in March; issue – was the kill switch available/foreseeable technology when the boat was sold?

iii. On cross the plaintiff’s expert admitted he’d kept his idea to himself. Device didn’t appear from a competitor for 1 year after the boat was sold.

iv. The court is wrestling with how to balance (i) the industry custom: when the boat was sold kill switches weren’t in use and (ii) the state of the art: technological environment at the time of manufacture, including scientific knowledge, economic feasibility and practicalities of implementation.

v. While the kill switch may have been economically feasible and practical to implement, the plaintiff is going to lose because the scientific knowledge wasn’t available.

Smith v Louisville Ladder Co. (2001) (pg.153)

i. Plaintiff put a ladder with loops at the top over a power-line type cable. He climbed up without securing the ladder or himself with anything other than the hooks. The ladder slid down the cable toward the low point and the plaintiff lost his grip and fell.

ii. Plaintiff’s expert rigged up a ladder with a closed loop at the top to demonstrate a safer alternate design – if the ladder slid the loops would stay over the cable and the user would experience less of a throwing-off.

iii. Texas Civil Practices and Remedies code § 82.005 is Texas’ design defects statute.

iv. Subsection (b) states: (b) in this section, “safer alternative design” means a product design other than the one actually used that in reasonable probability:

a. Would have prevented or significantly reduced the risk of the claimant’s personal injury, property damages, or death without substantially impairing the products utility; and

b. Was economically and technologically feasible at the time the product left the control of the manufacturer or seller by the application of existing or reasonably achievable scientific knowledge.

v. The plaintiff’s expert let him down because he never developed a proper prototype, he just demonstrated the obvious namely that two hooks are better than one.

vi. Expert also failed to show that another design would reduce the injury risk and that the alternate product wouldn’t cause other problems.

vii. The greater point is that a plaintiff won’t prevail by just showing that in their specific situation design Y is better than manufacturer’s design X; they’d have to demonstrate (and jury will consider) that the alternative design would be safer in all situations.

viii. This expert probably wouldn’t get to testify today under Daubert.

ix. How far a plaintiff has to go in developing a prototype, from just sketching it out all the way to making one and demonstrating it for the jury is a presently evolving area of products law.

Kallio v Ford Motors Co. (1987) (pg.157)

i. Plaintiff put his F-150 in park and ran back to the bed to cover up his tools; he figured out the truck was still moving, ran around to stop it and in doing so fell under the wheels.

ii. Plaintiff alleges the tranny is faulty because it didn’t set in park correctly.

iii. Ford wanted the court to give the jury an instruction that a safer alternative design was a required element of the plaintiff’s case, as opposed to just something for them to consider.

iv. A defendant would rather make a technology-based argument to the jury than one based on economic feasibility. Juries can swallow the limits of technology excuse a lot more easily than defendants not being able to spend more money on safety.

O’Brien v Muskin Corp. (1983) (pg.165)

i. Genius plaintiff smacked his head on the bottom of an above ground swimming pool that he dived into.

ii. Plaintiff’s argument is that the pool bottom could have been textured to avoid his result – hands slipping out from above his head and allowing his skull to whack the bottom.

iii. Even if there were no alternative methods for making the above ground pool bottoms, the jury could nevertheless found that the risk posed by the pool outweighed its utility.

iv. The jury thought the warnings on the pool were defective, but the plaintiff’s recovery was barred because of his own negligence.

v. This case is in the book because the New Jersey supreme court said that next go around the plaintiff may still prevail, even without showing a safer alternative design at all. 

vi. Sanders thinks it very unlikely that a plaintiff would prevail without some evidence of how the product could have been done better, made safer.

vii. This court thinks that products meeting a critical need should be viewed differently from those that are luxury items.

viii. Jurisdictions like NJ where courts say no alternate design is needed are usually promptly overruled by the state legislature.

ix. R.3rd comment (e) provides for this possibility and gives the example of a toy gun for children that shoots hard plastic pellets. If the realism of the gun and its ability to shoot the pellets is important, then there is no safer alternative design, but if shooting hard pellets is such a bad thing to have in a child’s toy then arguably the product is still defective.

(c) Delegability of the Design Process:
Bilotta v Kelley Co. (1984) (pg.174)

i. Product is a “dockboard” used to connect a loading dock to the back of a semi-trailer; the two weak points are that the ramp can shift away from the dock when a forklift hits it, or the semi can move forward.

ii. Two safety measures were included on the manufacturer’s top of the line model, safety legs at the semi-trailer end and a “panic stop” at the dock end. 

iii. On a cheaper model the panic stop was an optional extra, hence the issue in this case – did making the panic stop optional render the deck board defective?

iv. Court decided the manufacturer could not delegate the duty to the consumer to choose whether they wanted a panic stop. This does not stop the manufacturer making the argument to the jury that the board was not unreasonably dangerous without the panic stop.

v. This manufacturer has a particular cross-leg design for the safety legs at the semi-trailer end. They also have the standard fixed leg design. What happens if a user is hurt by one design and argues the product is defective for failing to have the other design?

vi. Sanders says that the notion of duty delegation is a real morass and speculates that courts are more likely to see the duty as non-delegable with industrial machinery.

Mott v Callahan Ams Machine Co. (1980) (pg.181)

i. Plaintiff’s heel was sliced while she was standing between a punch press and the roll feed used to send raw material to the punch press.

ii. Callahan (defendant) sold an entire kit to the plaintiff’s ER.

iii. The court looks at three factors to decide whether the unit is self-contained or a component:

a. Trade custom – at what stage is the device generally installed.

b. Relative expertise – which party is best acquainted with design problems and safety techniques?

c. Practicality – when is installation most feasible?

iv. This particular court opts to sidestep the component issue.

v. The greater point here is that it can become very hard to decide if the component is the defective design or if the problem is with the product as a whole.

vi. What about the fact that the EE has operated in this environment perfectly safely for some time, then one day they “clumsily” are injured?

a. A human factors engineer’s testimony can really help a plaintiff’s case: their testimony isn’t limited to how an abstract “reasonable person” will interface with a product, they instead talk about how real, live people do.

b. A human factors engineer will look at factors such as reaction time in an emergency (7/10ths of a second from visual processing to physical reaction), how people tend to react, e.g. jerking the wheel when veering off the road, expectations of danger and how people alter behavior accordingly, familiarity effects in people who routinely work in dangerous environments (indifference), physical limitations, what can be done to cause people to attend to warnings better (brevity is good, fear can help).

vii. Substantial change: a line of cases analyzes whether a component part manufacturer is liable in terms of whether its product has undergone a substantial change by virtue of having been incorporated into a final product. The component manufacturer is off the hook under this approach if its product has substantially changed. §402A specifies that the product must reach the consumer “…without substantial change…”

viii. R 3rd §5 looks more to substantial participation to decide component manufacturer’s liability. If the seller/distributor of the component participates substantially in the design of the product, and the components integration causes the product to be defective, and the defect causes the harm, the manufacturer is in trouble.

(d) Special problems with medical devices and pharmaceuticals:
Grundberg v Upjohn Co (1991) (pg.192)

i. The plaintiff took an insomnia medication, had a psychotic episode and killed her mom.

ii. Ultimate issue is whether a medication can truly be defectively designed or may it be judged to be “unavoidably unsafe?”

iii. Don’t forget that even if a drug is unavoidably unsafe, hence immune from design defect suit, you can always pursue a manufacturing or warning defect action.

iv. §402A has carved out a risk-utility niche for drugs: judges can decide that the utility outweighs the risks and that some drugs are unavoidably dangerous, so the case never reaches the jury (comment k).

v. What about the effect of FDA approval? Compliance with regulations tends to be probative evidence but is not dispositive. Does a jury really know any better than the FDA? Both can make mistakes, so choosing one over the other won’t fix all problems.

vi. Drug and medical devices also implicate the learned intermediary doctrine: there’s an expectation that doctors get between manufacturer and consumer and their judgment may shield the manufacturer from liability.

vii. Should all drugs invoke comment (k) protection, or just certain types? Arguably chemotherapy drugs are more entitled to protection than dandruff remedies.

viii. Most courts tend to go drug-by-drug in deciding on comment (k) applicability, but Sanders’ preferred approach is that of the Grundberg court, giving all drugs comment (k) protection.

ix. Restatement 3rd §6 part (c) when translated says that the only drugs that are not protected by comment (k) from design defect suits are those that reasonable health care providers would not prescribe for a class of patients. This has the practical effect of exempting all prescription drugs.

x. Non-prescription drugs, such as over the counter cold remedies are not included in comment (k), so they are amenable to design defect suit.

xi. Medical devices are treated the same as drugs under §6. Sanders says that the litigation is usually focused on federal preemption by FDA approval. Manufacturers of devices can make the same argument drug companies make, that they are exempt from suit because a reasonable health care professional prescribed the device.

xii. Drug cases usually boil down to whether comment (k) is implicated or if a manufacturing/warning defect claim can be brought.

D. Warning defects
1. Duty to Warn
Hollister v Dayton Hudson Corp. (2000)(pg.217)

i. Plaintiff’s Rayon shirt ignited when she leaned over a gas stove.

ii. The plaintiff may have abandoned their design defect case a little too quickly, they had an argument that the shirt could have been cotton, but then again Rayon may have properties cotton does not.

iii. Black letter law for warning defects: Plaintiff must show…

a. The manufacturer had actual or constructive knowledge of the alleged danger

b. They had no reason to believe consumers would know of the danger

c. They failed to exercise reasonable care to inform consumers of the danger

iv. Plaintiffs will always say “I never would have bought the product had I known it was dangerous” – while this statement is totally self-serving, its important that it be made.

v. Peas in a pod: failure to warn often gives rise to a claim for breach of implied warranty because products with inadequate warnings are not fit for their ordinary purposes.

vi. Hindsight/foresight: the majority rule is that there’s no liability for unknown risks at the time of manufacturer that were not warned of.

vii. Autonomy versus safety: should we hold that there’s a duty to provide warnings that can’t materially advance safety? What if you take a polio vaccine and your risk of contracting polio is 1:1,000,000 whereas without the vaccine it’s 1:1,000?

viii. If you’re premising your claim on some kind of “right to know” principle then what are your damages? Insult to your right to make informed consumer choice isn’t likely to result in a very big verdict.

Dosier v Wilcox & Crittendon (1975) (pg.229)

i. A hook that was intended for use in horse riding somehow made its way to an airline depot where it was originally intended to be used in a non-load bearing capacity, but somebody opted to use it to life a 1,700lb load. It broke and squished the plaintiff’s arm.

ii. The jury found that this wasn’t a foreseeable use of the hook, it was purchased by someone other than the plaintiff at a saddle store.

iii. The court said that the manufacturers marketing intentions are an important consideration in deciding if the product was used as intended (remember back to the CJ7 rollover case and the commercials/marketing).

iv. Sanders doesn’t like the outcome of this case because the manufacturer could have stamped “MAX LOAD ----lbs” on the hook.

v. The case illustrates the modern rule that unforeseeable misuses do not have to be warned of.

2. Adequacy of Warning
Spruill v Boyle-Midway Inc. (1962)(pg.232)

i. We’ve now moved away from situations where there was no warning whatsoever and into an area where there is a warning, the fight becomes whether it was good enough.

ii. This case involved a bottle of furniture polish that a toddler pulled across a dresser top while mom was next door, and fatally poisoned himself.

iii. Issues surrounding the warning:

a. Does it get attention?

b. Does it apprise the reader of the gravity of the danger?

c. Does it adequately instruct how to properly use the product?

d. Consequences of failing to heed warning given?

iv. Here the plaintiff is attacking the nature of the warning in that it failed to catch her attention because the important part was buried in the usage instructions and also that the appraisal of the risk should have explicitly told her the product was harmful or fatal if swallowed, particularly by greedy children.

v. Can a warning save a bad design? Absolutely not – remember the leading Texas case involving the Uniroyal 16” tire on a 16.5” rim – the warning was excellent, but the design was bad.

Edwards v California Chemical Co. (1971)(pg.240)

i. Plaintiff was poisoned by an arsenic based weed killer, he wore no protection against the airborne dust because the warning label told him how to apply the product, but not how to use it safely.

ii. One side of the label is all about dosage, etc. the other side says “Poison” in large letters, has a skull and bones logo, and tells users not to get it on skin, inhale it, etc.

iii. Our plaintiff is an illiterate so even if the label did tell him to wear a mask he couldn’t have read it. The manufacturer could have used a picture though to represent a respirator.

iv. The defendant’s SJ was reversed – it’s a fact question for the jury as to the adequacy of the warning.

v. Pg.245, note two – instructions not accompanied by a warning of the consequences of not heeding in liability.

Rhodes v Interstate Battery (1984)(pg.245)

i. The plaintiff was injured when he popped his hood, opened the battery cap and struck a match in the darkness to see if the battery had enough water. Battery exploded and showered him with acid.

ii. Plaintiff brought a negligence and SL claim; the negligence claim premise was that manufacturers/suppliers have a duty to inform potential users of products of any facts making it dangerous.

iii. This duty can be breached in two ways: (1) failure to take adequate measures to communicate warning (2) failure to provide a warning that if communicated would be adequate to apprise the user of a product’s potential risks.

iv. Plaintiff claimed the embossed warning wasn’t eye-catching enough to convey the warnings effectively.

v. SJ for defendant was reversed, the warning adequacy was a fact question for the jury. The dissent was very unhappy about the reversal because the plaintiff said under oath that he wouldn’t have paid attention to a warning anyway.

Broussard v Continental Oil Co. (1983)(pg.253)

i. Plaintiff was using a Black & Decker drill near a known natural gas leak; sparks caused an explosion. Plaintiff’s theory is that the drill itself should have a warning on it; there was an extensive warning as to this very issue in the owner’s manual.

ii. The court voices a concern about the over population of warnings – plastering a drill with stickers wouldn’t work.

iii. The plaintiff argued that there were 10 symbol style stickers that could have been used. The court reported that it was “not impressed” with the plaintiff’s exemplar sticker with ten text warnings on one label.

iv. Given the number of warnings needed, the court was satisfied that relying on the manual was reasonable.

v. Also – how should the manufacturer choose which danger to warn of if they were to puts labels on the drill itself – how should they prioritize dangers?

vi. Aesthetics are also a consideration – manufacturers don’t want to make their products any more ugly than necessary.

vii. Perceptions of risk and the effect of warnings: in many of these cases there’s an implicit assumption that if people are adequately warned they will act rationally.

viii. Anchoring: if manufacturer’s representations create an anchor of relative safety, warnings and instructions that are provided may be given less regard. We’re constantly bombarded with attempts to establish standards in our minds (e.g. Volvo is the safest car, Ford is the toughest pickup).

ix. Optimism bias: also an issue in warnings, e.g. 97% of people believe themselves to be good/safe drivers.

x. People tend to trade off risks and benefits in an odd way: for “good” products people tend to minimize risks whereas “bad” products they are inclined to exaggerate them.

Obvious or Known Dangers:
Burke v Spartanics, Ltd. (2001)(pg.262)

i. Plaintiff was injured by a metal stamping machine. The device was modified by the ER such that the EE has to go to the back of the machine to clear out bits of metal, bracing himself with his hand in a dangerous manner.

ii. Plaintiff is making the argument that there should have been a warning on the back of the machine too.

iii. The judge instructed the jury to find the defendant not liable if they find the plaintiff already knew of the dangers associated with using the machine.

iv. The court said that two questions must be addressed:

a. Is the danger obvious to everyone? If so then there is no duty to warn, e.g. with a sharp knife.

b. Does this person fully appreciate the dangers associated with this use? If so then the plaintiff will probably lose on the causation issue – warning of a danger that is already known but consciously disregarded is futile.

v. Calabrese wants to be clear in this opinion to separate open and obvious danger as it affects (i) the duty to warn and (ii) causation.

vi. Judge Calabrese discusses a prior case (Liriano) involving a meat grinder with a manufacturer’s safety device that the plaintiff’s ER removed. Defendant manufacturer tried to say that without the safety guard the danger of injury is open and obvious so there is no duty to warn, but Calabrese disagrees, finding the real issue was if there was a duty to warn of the consequence of operating the machine without a safety guard.

vii. To Calabrese the duty to warn should not be a function of the particular plaintiff’s level of skill/exposure to the product – those factors go to the causation element. The duty to warn is based on the reasonable person standard.

viii. If there was a duty to warn in Liriano about the absence of a safety guard and the dangers it poses, how is this Burke case any different?

ix. Calabrese said that Burke failed to make that argument, and also notes the argument is not analogous to Liriano. Sanders wonders how the heck this can possibly be so – he thinks maybe the court is wanting to retreat from Liriano and its overbroad exceptions to the obvious danger rule exceptions it created.

x. Maybe Calabrese’s concern is that the exceptions will swallow up the open and obvious danger rule.

xi. The plaintiff in Burke readily admitted that he always would put his hand in the machine in a dangerous way. Calabrese kind of suggests that had plaintiff made the argument that he had a momentary lapse he would have had a better case, particularly if the plaintiff’s premise was that a warning would have reminded him of the danger.

Campos v Firestone Tire & Rubber Co. (1984)(pg.272)

i. The plaintiff’s job was to put an inner tube and tire onto a three piece rim assembly. The parts are put together in a safety cage; while the tire was inflating the plaintiff noticed the rim was coming apart, reached into the cage to disengage the air hose and the tire exploded.

ii. This plaintiff has been previously injured in the exact same accident.

iii. The plaintiff’s expert argued that the written warning was inadequate because it had no “keep your hands out” symbol.

iv. This case is in the book because a minority of jurisdictions make obviousness of danger just one issue for the jury to consider. The majority of jurisdictions however have the judge decide beforehand if the danger is obvious – if it is then there’s no duty to warn.

Caterpillar v Shears 911 SW2d 379 (Tex.1995)

i. Plaintiff was operating a Cat model 910 without ROPS; he was hit from behind and crushed by another Cat. The ROPS was removable by design – the plaintiff’s ER used it to unload ships in narrow overhead clearance areas.

ii. Multiple use products like this loader are much more likely to get a sympathetic hearing from courts when it comes to design defects.

iii. When it comes to warnings the court’s attention is focused on the objective awareness of the “community” as to open and obvious nature of the danger. The court discounts the plaintiff’s subjective claim that he thought the ROPS was for protection from the weather.

iv. Court references the Seagrams case, when it was held that excess consumption of alcohol poses open and obvious dangers.

v. The court said that the average person could take a look at the Cat 910 without its ROPS in place and appreciate that they could be struck from behind or above. The court sees this obviousness as being the relevant inquiry, not whether the ROPS would make the product safer.

vi. This is the most important Texas case on open and obvious danger and is good law. Texas takes a pretty expansive view of what’s open and obvious.

vii. Open and obvious is a good way to kill a case before it gets to the jury.

Intermediaries:
Sophisticated purchasers may save a manufacturer from liability: when products are sold in bulk to sophisticated industrial users for use in the manuf process many courts have held no duty to warn the purchaser’s EEs. Supplier can adequately train the initial buyer and assume they will pass the training on.

Alcoa 7-Up Case: Sanders would have preferred that the court find the bottler had a duty to warn more than one group (i.e. not just the next guy in the chain) because the bottler is in the best position to warn – they know how much pressure liquid is under, etc.

Texas law is squarely that there is no duty upon bulk suppliers to warn sophisticated users.

Benzene exposure case: Sanders liked this case because the clever plaintiff’s attorney premised the duty to warn case upon the bulk supplier failing to warn plaintiff of the “safe level” of Benzene exposure. He lost because there is no safe level of benzene period, but Sanders liked the theory and thought it might be a winner in another context.

Learned intermediaries: Sanders says that a case holding that different rules apply for prescription drugs direct-marketed to the public (e.g. Viagra) makes sense only if there is empirical support for the underlying premise that physician prescribing behavior is different for these drug products.

Provided a drug manufacturer has complied with applicable federal standards, that creates a rebuttable presumption that the ultimate user/consumer is adequately informed.

Regardless of tv advertising, the manufacturer’s duty to adequately inform the doctor of the attendant risks stays the same.

There’s a suggestion that there is a duty to warn the patient at vaccination clinics because of the high turnaround and absence of learned intermediaries, but there are very few such cases.

Pharmacists are by and large exempt from the duty to warn about side effects or drug interactions, the policy being that such matters are best left in the doctor’s hands.

Allergies and Idiosyncratic Reactions:
The duty to warn of odd reactions is premised on whether it’s reasonably foreseeable to the manufacturer that a “substantial number” (whatever that may be) of the population may be so allergic as to suffer an injury of consequence.

If you warrant that your product is “safe” however, you don’t get to hide behind the plaintiff’s idiosyncratic reaction as an excuse.

Continuing Duty to Warn:
What if a product is defective as of time of manufacture, what effect would a post-sale warning have? Warning of the defect alone won’t save the manufacturer, but an offer to fix the problem for free via a recall would put them in a better spot.

What if a consumer opts to disregard a post-sale recall offer? That goes more to comparative negligence than an outright excuse. Courts hesitate to let recalls excuse defective products completely.

The more interesting issue is if the product is not defective at the time of sale but subsequent advances render it so. R3rd §10 says that if a reasonable person in the seller’s position would have provided a post sale warning, the manufacturer is liable for any injuries if they didn’t warn. Primarily an issue of foreseeability of injury due to newly revealed defect.

R3rd §11 – essentially no duty to recall unless the government tells you to.

Post-sale warnings are most likely to be effective for automobiles because owners are traceable by VIN number or dealer records.

Also a consideration is whether post-sale the manufacturer ever regains substantial control over the product: there is a big difference between bringing your product in for routine service versus turning it over to the manufacturer for a major refurbishing.

Chapter 5 Causation in Fact

A. Tests for determining causation

Sanders says that “but for…” causation is almost always all we need in a tort case, the rare exception is when we have multiple causes.

B. Proof of causation

i. When a plaintiff is already aware of a danger, hence a warning would have made little or no difference, courts will often focus on causation rather than the adequacy of the warning. If the plaintiff knew but went ahead anyway, an inadequate warning is hardly the but for cause of his injury.

ii. Failure to attend to a warning destroys the presumption that an adequate warning would have prevented the injury.

iii. If there is no warning most courts will recognize a presumption that if there had been, the plaintiff would have read it, heeded it, and avoided injury.

iv. This is not an evidentiary presumption, there’s still a burden of proof; plaintiff can’t just rest on the presumption.

v. Bottom line is that if you didn’t read a warning, you don’t get to come to court and argue that a better one would have saved you. This is particularly true when the warning that was provided (but not read) was adequate.

vi. In Texas when (i) there was a warning (ii) plaintiff didn’t read it and (iii) plaintiff argues it was inadequate, there is no presumption that a plaintiff would have read/followed an adequate warning.

Enhancement of Injuries
i. Trull v VW of America (2000)(pg.326): plaintiffs complain that their crash injuries were enhanced because their old-school VW van had inadequate frontal crash protection and the rear belts were only lap belts.

ii. The court is faced with a choice between two tests. Under one the plaintiff must be able to show which of their injuries are the enhanced injuries resulting from the van’s defect – without showing the distinction, they lose. The other test is that the plaintiff must show the design defect was a substantial factor in causing their enhanced injuries.

iii. This court takes the majority approach: with indivisible damages (e.g. no telling if the broken leg was due to the crash, period, or due to the limited frontal protection) the defendant product seller will be liable for all harm, not just the enhanced injuries.

iv. R3rd §16 adopts this approach.

v. Most courts approach the problem by having the judge decide if the injuries are divisible. If they are the jury gets an instruction to divide the award accordingly.

vi. What evidence can the plaintiff produce that the defect was a “substantial factor” – how badly they are hurt is one option (e.g. most wrecks you get soft tissue injury, this wreck they got broken bones).

vii. R3rd §16 para (d) says that regardless of divisibility, the jury still must decide on comparative fault. This can get tricky when an injury is not divisible, because the jury may get their wires crossed and assign 100% of blame to the defendant just because the injury isn’t divisible.

viii. R3rd§26 says that first the jury should attempt to divide the injury – regular injury from enhanced. If it can’t do that, then the jury should apportion damages based on fault.

Linking Defendant to the Product

i. Misidentifying the defendant can be a disaster because the statute of limitations can run.

ii. Mulcahy v Eli Lilly & Co. (1986)(pg.331): DES drug birth defects case. 300 manufacturers made DES in America, hence there are 300 possible defendants.

iii. Enterprise liability is now a long gone concept says Sanders.

iv. Alternative liability theory is one approach: same idea as two shooters fire at once in direction of plaintiff, can’t tell who fired the pellet that hit his eye, so the theory says its up to the two defendants to prove it wasn’t them who fired the offending shot. Not applied here.

v. Market share liability: was used here by plaintiff – defendants who are brought in pay a portion of the plaintiff’s damages corresponding to their market share.

vi. Rationale is that negative side effects might not show up for years and the plaintiff has long since thrown away receipts and pill bottles, so who knows exactly who made the pills they took.

vii. DES is a very unusual case – there were so many makers because the drug wasn’t under patent. This is analogous to generic drugs today (patent expires so many makers).

viii. Ultimately in this case the court rejects the market share theory. In TX we don’t have a market share theory case for DES, but the court has refused to apply it in asbestos context.

ix. The market share theory is such a big deal b/c it removes the causal element from the plaintiff’s case: it’s no longer “You made the DES that hurt me” instead its “You made DES and I took DES.”

x. How to define the market from which market share is determined? Some states are so-called “accounting states” e.g. California, where the state knows who made how much of what. Other less populous states may be clumped together.

xi. When defendant’s themselves have no market share evidence, they may just be held liable for a pro-rata share of the damages: $ amount of award / number of Ds joined.

xii. Market share liability issues are pretty much moot now because there are so few DES plaintiffs remaining.

CH. 6 ~ PROOF OF DEFECT AND CAUSATION
Industry Standard and Custom:
Non-governmental safety codes (e.g. guidelines and standards promulgated by trade unions or professional certification groups) should be allowed in for some products because it is the type of information normally relied on by experts.

Hechinger stepladder case: plaintiff shot himself in the foot because he tried to introduce (and court disallowed) a competitor’s stepladder by way of example of a reasonable designed alternative that’s safer. Sanders says there’s nothing wrong with this though.

Apparently the court wanted the expert to testify that the Hechinger ladder wouldn’t pass the standard industry tests.

Post-Accident Remedial Measures:
If you introduce the a reasonable alternative design that’s exactly the same as the manufacturer’s own product as improved by their remedial measures, and the defendant manufacturer disputes the reasonableness of the alternative, then you CAN get in post-remedial measures to show a product was defective.

Texas’ rule is exactly the same as the federal rule – no introducing after the fact remedial measures to show liability.

Expert Witnesses and Expert Evidence

i. Daubert – factors used to get to the relevance and reliability of a potential expert’s testimony are (i) subject to peer review and publication (ii) known or potential rate of error (iii) whether it can be/has been tested (iv) “general acceptance” in the scientific community.

ii. The relevance concern has to do with the analytical gap issue…while the expert’s testimony may well be reliable, is it applicable to the facts of the case at bar (e.g. does an expert’s otherwise wonderful testimony on dog behavior apply to a rancher’s pet coyote?)

iii. Robinson is the Texas case adopting Daubert. It added two more factors: (v) the extent to which the expert’s testimony relies upon subjective interpretation and (vi) the testimony or theory’s having been subjected to non-judicial use.

iv. Relative risk: a number indicating your increased additional risk as a result of exposure to x, y or z. Asbestos the number is 5 – you’re 5 times more likely to get lung cancer having been exposed. Tobacco the number is 10!

v. Plaintiff has the burden to show general and specific causation, though they are usually collapsed in most cases (e.g. it is generally accepted that car wrecks cause injuries and the plaintiff got a broken leg in this specific car wreck).

vi. Best way to increase the power of a test or experiment is to increase the sample size, e.g. a death rate of 1 in 2,000 won’t be detected one time in two in a sample of 1,000 people, but you’re sure to catch it in a sample of 50,000.

vii. Plaintiff’s lawyers really need to get to grips with test power in order to use epidemiological evidence properly.

viii. Internal validity: asks if the relationship we think we see if occurring because there is a causal connection, or for some other reason. Example: the more fire trucks that go to a fire, the worse the fire damage, so less send less trucks – flawed because there’s no control for the severity of the fire variable. Experiments are wonderful because they control for rogue variables and improve validity.

ix. External validity: asks if the relationship holds true beyond the context of the experimental group. Animal studies suffer from external validity problems, e.g. rats it turns out can eat Thalidamide all day long, but rabbits had they been used would have shown the same ill effects humans suffered.

x. A relative risk number of 2 or higher will work for a plaintiff, because their burden of proof is preponderance of the evidence, so if you’re twice as likely to get ailment x because you used the product, you may carry your specific causation burden.

Kumho Tire (1999)(pg.403)

i. Supreme Court holds that the Daubert analysis factors may be applied during court’s gatekeeper analysis of expert testifying based on “technical or other” knowledge.

ii. This particular expert was unable to say whether the tire in question had 10,000 or 50,000 miles on it. Defense probably asked him about this because they knew and he didn’t, and they wanted him on record admitting as much.

iii. Kumho emphasizes focus on the particular case at hand – the relevant issue was whether the expert could reliably determine the cause of this tire’s separation in this case.

iv. According to three of the justices, district courts should be wary of throwing out an expert without a word of explanation, and might be best to set out their Daubert analysis.

Jaurequi v Carter Manufacturing Co. (1999)(pg.427)

i. Plaintiff’s mechanical engineer, in testifying that a combined harvester was defective, alleged that an “awareness barrier” should have been part of the machine’s design.

ii. Expert admitted he’d never read studies on these barriers nor designed one himself. It was his speculative, untested hypothesis.

iii. Sanders says that cases decided on the grounds of expert witness admissibility are a mess because there’s no clarity on the need for a working prototype. You should go to court ready to argue the issue of how far a plaintiff must develop their safer design alternative.

iv. Courts will probably cut the plaintiff a break if the cost is very high.

Westberry v Gislaved Gummi AB (1999)(pg.434)

i. Plaintiff suing for claimed sinus injuries due to talc used as a lubricant on rubber gaskets he worked with. His expert had nothing by way of studies or tissue analysis to support the causal connection claimed, instead he used differential diagnosis.

ii. Differential diagnosis = ruling out other possible causes of the injury aside from the product being sued over.

iii. Most courts hold the view that you have to rule in before you can rule out, meaning you need some sort of evidence pointing toward the product being the culprit before you get to start nixing other causes.

iv. Medical doctors commonly testifying using differential diagnosis.

v. Defendants are smart to get possible alternate causes out in the open early on and challenge the plaintiff’s expert on those causes in the Daubert hearing.

vi. Temporal evidence can also be used, such as doctors using “challenge/de-challenge” testimony: take away the alleged cause for a week, plaintiff improves, but reintroduce it and he’s sick again. While quite persuasive, most courts say that temporal evidence alone isn’t enough.

CH 7 ~ PROXIMATE CAUSE

Three types of limits affect proximate cause:

(1) Must be the type of harm/injury anticipated (e.g. would not expect exposure to coca cola to cause cancer)

(2) The manner of harm must be foreseeable (e.g. would not expect couch to be sued as a flotation device)

(3) Class of persons must be the type who can recover (foreseeable victim).

Texas uses the term “producing cause” rather than proximate cause, and TX cases have made it clear that foreseeability is not part of producing cause. In TX, lack of foreseeability isn’t going to be a reason to deny recovery.

Product Alteration:

Robinson v Reed-Prentice (1980)(pg.453)

i. Should the manufacturer be liable for injuries caused to the plaintiff by an injection molding machine, when the plaintiff’s employer purposefully defeated the plexi safety shield by drilling a hole in it?

ii. It’s a pretty far-reaching argument to suggest manufacturers should design safety measures such that they are tamper-proof. Tampering possibilities are almost endless.

iii. A good argument for the manufacturer here is that the restatement requires that the omission of a reasonable design alternative render the product not reasonably safe, but this product was safe when it left our hands, and your modification rendered it not safe.

iv. The oddity here is that the manufacturer saw the modified machine during a factory tour and wrote the employer a letter telling them they won’t modify the machine to accommodate the misuse…not smart…might give rise to a post-sale duty to warn.

v. This is a New York case, unique in that the plaintiff EE is not limited to a workman’s comp remedy against his ER, he can sue for negligence – maybe that’s why the court is okay with letting the manufacturer out of the suit, b/c the plaintiff is still left with a remedy.

vi. A majority of courts will hold the seller liable if the alteration was foreseeable.

The Effect of Statutes and Regulations:

Relevance of Statutes:
i. Texas Civil Practice and Remedies Code 82.005 speaks to the issue of compliance with government safety standards and how that relates to product defect.

ii. 82.008 says that in a product liability action against a manufacturer/seller, the defendant is not liable if they can prove the formulation, labeling or design complies with a statute governing standards for that product. This is a rebuttable presumption.

iii. The statute tells you what might constitute a rebuttal: (1) establish that the mandatory standards themselves are inadequate or (2) that the manufacturer misrepresented their product’s safety to the federal government.

iv. 82.007 speaks specifically to products not included in 82.008, i.e. medicines. It says there’s no warning defect if the manufacturer has used warnings required by the federal government. The rebuttals available are (1) misrepresented data given to FDA, (2) product was sold after the FDA recalled it or (3) it was sold or prescribed for an “off label” use. Note there’s no rebuttal on the basis of challenging the adequacy of the FDA standards.

Regulation:

Southland Mower Co V Consumer Product Safety Commission (1980)(pg.473)

i. A mower manufacturer is suing the government because they say they’ve overstepped their bound and set the standard too high.

ii. Interesting part of case is that government had to put on evidence supporting the standards it set – had to present some kind of justification for requiring risk be protected against.

iii. Government may not dictate what the design of a product must be, but they are allowed to dictate performance requirements.

iv. This is probably better, it allows manufacturers to use advanced technology to achieve safety goals.

v. The big issue is when does government go far and require safety to an extent that mowers etc become unreasonably expensive and the sellers business is impacted.

Preemption:
Cipollone v Liggett Group, Inc. (1992)(pg.489)

i. This area of case law is very statute specific and also pays lots of attention to legislative history (floor debates and such). It’s hard to learn general principles that can be applied broadly.

ii. This case is the beginning of modern preemption law.

iii. Plaintiff has lung cancer from cigarette smoking and is bringing a number of state claims.

iv. Supremacy clause – when state law and federal law speak to the same issue, federal law will trump state.

v. In 1969 the wording of the applicable statute was changed: the word “statement” was changed to “requirement or prohibition.” Apparently this distinction is an important one. Did the legislature intend to preempt state law claims with the ’69 revision? The US Supreme Court said yes.

vi. We might agree that the use of “statement” in the ’65 version of the statute did not preempt state law claims. Sanders says that maybe it could be argued state claims still weren’t preempted by the ’69 provisions, but the court saw things differently.

vii. Greater point – the specific language of the preemption clause may matter a lot.

viii. Design defect cases against cigarette manufacturers haven’t been very successful (e.g. arguing that clove cigs are safer won’t work b/c that’s a different product).

ix. State claim for failure to warn failed and was struck, b/c any criticism of the warning adequacy is preempted.

x. Fraudulent misrepresentation claims do survive the preemption statute though – court noted that surely the legislature did not mean to undo all laws relating to fraud.

xi. Express preemption versus implied: the legislative intent may be explicitly stated in the statute’s language (express) or the intent may be implicitly contained in its structure and purpose.

xii. What is the consequence of express federal preemption? It means you can’t make an implied preemption argument. The suggestion from this court’s language is that if there’s an express preemption clause, we should operate within the four corners of the statute and not worry about implied preemption notions.

xiii. The pre-market approval process for medical devices by the FDA is a big area in preemption. We’re not quite sure what to do with cases where the product was rubberstamped by the FDA for “early release” b/c it was similar to existing products…cases vary a lot on this.
Motorboat propeller guard case:

i. The Coast Guard was asked many times over the years to issue a regulation re: prop guards, but never did quite get around to it.

ii. The argument was that boats varied so widely that it would be too burdensome to define acceptable standards that would cover all different types.

iii. Coast guard has actually done a prior study suggesting that guards might be more likely to cause blunt trauma injuries b/c they create a bigger profile in the water.

iv. A regulation (either guard or no guard) might seem pro-plaintiff, but it could also be pro-manufacturer, because it makes for predictability…at least if there was a preempting regulation they couldn’t be sued for no guard, then sued later for a blunt trauma injury if they do add a guard.

v. Savings clauses may operate to preserve state law or common law claims even in light of a preempting federal statute.

vi. Is the failure of the coast guard to regulate an affirmative regulation? Arguably no, it is just a non-act, so if a state law does require a propeller guard there is no preemption problem. In other words, perhaps we shouldn’t read too much into the silence of a federal agency when it comes to preemption state law claims.

CH 9. DAMAGES

§B. Pecuniary Loss and Harm to Property

Alloway v General Marine Industries (1997)(pg.511)

i. Plaintiff’s boat had a defective seam, he went away for the weekend, when he came back it was under water.

ii. Issue – is he stuck with the contract remedy, or does he have a tort remedy too? In this case he is stuck with a contract remedy.

iii. The original manufacturer is bankrupt, so no recovery there. Plaintiff is hoping for a tort remedy against the successor corporation of the company who manufactured the boat.

iv. Why no tort remedy? This case involves purely economic loss, so staying within the contract is easier. A personal injury case however will give rise to a tort claim – it would have been very different if his motor had exploded and burned him.

v. Sanders says that this case is somewhere in between economic loss and personal injury.

vi. Majority rule is that pure economic loss gives rise to a contract remedy, damage to a person or property gives rise to a tort remedy.

vii. The policy argument is predictability for manufacturers – they know that provided their product doesn’t hurt anyone, they’re only liable for the dollar cost of their product. 

Equistar (bonus case - Texas)

i. Plaintiff here cares about whether they have a contract or tort remedy because the SOL will wipe out their case if it’s a contract action. This case is useful to us because it helps us think about the following glitches:

ii. The first wrinkle in the case is what’s the product (?) – the whole compressor, or the impellor component. Here Texas follows what the majority of states do, and said that when the case involves purely economic loss, we’re not going to “play the component manufacturer game” in order to defeat the economic loss rule. The court isn’t saying that you can’t go after the component manufacturer, they’re just saying that you have to use a contract theory when there’s only damage to the component and the greater product.

iii. Second wrinkle – some parts are replacements, not original parts. In this case again the court says they will not allow this to let the plaintiff out from the economic loss rule.

iv. Third wrinkle – what to do about collateral damage…damage to property surrounding the compressor. This court says that on remand, the claim for collateral damage can proceed under a tort theory.

v. So Texas has a “divide and conquer” approach: contract claim for damage to the product itself, tort claim for collateral damage. 

vi. In some jurisdictions if the collateral damage is de minimis, the court will probably sweep the collateral damages into the contract remedy.

§C. Mental Distress

Gnirk v Ford Motor Co. (1983)(pg.522)

i. Plaintiff mom left her Ford LTD running in park; shifter moved, car went into a dam, her infant child strapped into the seat drowned. Claiming for emotional distress.

ii. Ford defends saying (i) she is a bystander and Ford did not intentionally inflict injury on her and (ii) there is no accompanying physical injury.

iii. The court said that she has a legal connection to Ford as the co-owner and driver of the LTD.

iv. Rule: Contemporaneous observance of injury to a close relative is the rule for bystander recovery for emotional distress. (From Dylan v Legg, a California case).

v. In Texas the rule is that if you have another tort claim (e.g. products liability) then you do have an action for negligent infliction of emotional distress. (Boyles v Kerr – sex tape case). Otherwise Texas does not recognize a solo claim for negligent infliction of emotional distress.

Burns v Jaquays Mining Corp. (1987)(pg.528)

i. Residents of a trailer park placed near an asbestos factory with local government approval are suing for emotional distress – they are worried they might develop asbestosis.

ii. If we were to x-ray their lungs, we’d find asbestos fibers but that’s not enough – there isn’t sufficient physical injury.

iii. Bigger question is: how much injury do you need to be able to bring a claim for emotional distress?

iv. They want to be paid for their fear, not for their physical injuries (well, not yet anyway).

v. Almost every American jurisdiction has refused to allow recovery for fear alone. If you can show that it is more likely than not that you will get the feared disease however, your claim may be able to go forward.

§D. Punitive Damages

Acosta v Honda Motor Co., Ltd. (1983)(pg.535)

i. Plaintiff injured when his motorcycle wheel collapsed after hitting a 4” ditch at 35mph. Put on evidence that his wheel weighed 16% less than several other randomly sampled wheels from the same model bike (manufacturing defect claim).

ii. Also claimed that manufacturer failed to warn users that if they didn’t adjust the shocks as per instructions, the wheels might collapse (looks like a failure to warn claim).

iii. Plaintiff claimed that the manufacturer could have used non-destructive testing and weighed each wheel – Sanders says that maybe this could be a design defect claim or a manufacturing claim, but it looks more like negligence.

iv. Issue is whether the plaintiff can get punitive damages from the retailer.

v. Sanders says that the more it looks like there has been negligence, the more “acceptable” punitive damages feel in the manufacturing defect context. It’s easier to see punitives as acceptable in design or warnings defect cases.

vi. Key point: some manufacturers make products (e.g. automobiles) for which there is a certainty that someone, sometime is going to be injured because of the very nature of the product. Is it fair to hold the manufacturers liable for punitive damages for being in the business of making products like this?

vii. Juries do not respond well to risk-benefit analyses. They don’t like arguments that the manufacturer would have to spend $100mill to save $20mill worth of lives. This probably seems too calculated – placing value on human life in a businesslike way.

viii. Catch-22…should a manufacturer perform a risk-benefit analysis and risk discovery or not do it and risk missing the point that they could spend a little and save a lot of injury?

Owens-Corning Fiberglas Corp. v Malone (1998) Texas Sup Ct. (pg.551)

i. 3 consolidated suits for asbestos exposure.

ii. Due Process (DP) issue in the case – how “extreme” can a punitive damage award be? This is an issue in this specific case and also generally.

iii. BMW v Gore - $4million for a bad paint job devaluing car by $3,000? Court developed these criteria: 

i. Degree of reprehensibility of defendant’s conduct

ii. Ratio of compensatory to punitive damages (BMW suggested 10)

iii. Comparing the punitive damage award with other civil/criminal penalties that could be imposed for comparable misconduct.

iv. In BMW the award was mistakenly based on all BMWs sold in the USA, rather than just Alabama.

v. If Dr. Gore gets $4mill for his car, what do we do with the next defendants who come along with the same complaint, so they get $4mill too? Multiple punitive damage awards are a thorny issue; state courts often put their head in the sand over it.

vi. The Texas Sup Ct felt a legislative solution would be the best thing, but they’ve yet to get one.

vii. My suggestion was the legislature putting a cap on punitive damages at e.g. 10% of defendant’s net worth, because rendering a defendant insolvent isn’t good for anyone – future plaintiffs couldn’t recover anything if D is pummeled by prior punitive awards.

i. State Farm v Campbell – most important Sup Ct case on punitive damages. Insurance defense case - truck driven dangerously killed and injured many. State Farm didn’t settle within policy limits (nearly every jurisdiction has what Texas calls a Stowers demand). Jury returned a judgment in excess of policy limits.

ii. State Farm screwed up by telling the defendants that they better get ready to sell their house to settle the judgment instead of just covering it, so the Campbells sued them. The Campbells got $1million in compensatory damages and $146million in punitive damages (reduced by Utah supreme court to $25million).

iii. The US Sup Ct found that the reduced amount with a ratio of 1:25 is still too high. The Gore case found that single digit multipliers are more likely to comport with due process. This also is subject to the size of compensatory damages – if they’re minimal, a higher ratio is tolerable, but if compensatory damages are very high then a multiplier of 1 or 2 is more appropriate for punitive damages.

iv. Sanders thinks that we’ve settled somewhere around 4:1.

v. The US Sup Ct said that in the case below no evidence should have been introduced as to State Farm’s behavior in settling claims in other cases – that’s not relevant, the award of punitive damages should be based only on the facts in this case.

CHAPTER 10 ~ APPORTIONING LIABILITY AMONG MULTIPLE PARTIES

McCown v International Harvester (1975)(pg.568)

i. §402A, comment (n): Contributory negligence – failure to detect a defect on the part of the consumer is not admissible as contributory negligence on the injured consumer’s part.

ii. Assumption of the risk however is an absolute defense, when available.

iii. In this case P was injured by the steering wheel of a large tractor; it hit a guardrail, causing the steering wheel to spin; he had his arm through the spokes of the steering wheel causing him injury.

iv. What P did here was neither assumption of the risk, nor failure to discover a defect, so what should be done with it?

Product Misuse

Mauch v Manufacturers Sales & Service, Inc. (1984)(pg.571)

i. P is injured by a nylon hook and rope device used to pull vehicles.

ii. Jury assigns 50/50 fault, which in this jurisdiction (ND) means no recovery.

iii. Early on the argument was made that strict liability is like abnormally dangerous activity, so there shouldn’t be any comparative fault; this court doesn’t want to go down that road though, they find strict liability to be more like negligence.

iv. Was this a foreseeable misuse – that somebody would just hook the rope on rather than secure it properly? 

v. This court says that unforeseeable misuse and assumption of the risk are sufficient defenses for manufacturers – the focus of products liability is on defect, so the plaintiff’s conduct should not be scrutinized in ordinary “contributory negligence” terms.

vi. In Texas the Duncan case is the one where comparative responsibility is adopted for products liability; misuse and assumption of the risk are dead letters here.

vii. In Texas misuse and assumption of the risk cannot be argued as complete defenses to products liability, though they can be argued to the jury to prove that the plaintiff contributed to their own harm. It just means you won’t get a jury instruction of assumption of risk or misuse.

Assumption of the Risk

Can be express or implied assumption of the risk.

Comparative Responsibility
Daly v General Motors Corp. (1978)(pg.585)

Attorney (i) not wearing seatbelt (ii) drunk (iii) didn’t lock his door, suing auto manufacturer.

Held: Comparative fault extended to actions founded on strict products liability.

Sanchez case:

i. Transmission not properly set in park; vehicle rolled back, pinning plaintiff, cutting his hand and causing him to bleed to death.

ii. Plaintiff’s expert said it was impossible to make a transmission that this could never happen to, but the transmission that was made could have been made much better. Expert presents a safer alternative design that he said would not fail 99% of the time, but did not develop a working model.

iii. Defendant’s claim was that if the design alternative was built, it wouldn’t work any better than the transmission design they already had.

iv. The court said the expert had presented enough evidence to put the issue to the jury as to whether his design would work better, and to ask more of him would require building a transmission and that is too burdensome.

v. Plaintiffs say the only thing he did wrong was fail to discover this defect in the transmission; the court says that if this is so, comparative fault will not apply.

vi. Rule: failure to discover a defect is not the kind of comparative fault that will apply in products liability cases. Plaintiffs have no duty to discover latent defects in products they buy and use.

vii. What if the product failed one time before and the P kept driving it? Sanders thinks that calling this assumption of the risk is going too far.

Texas Civ. Prac. Rem. Code §33.004 Joinder of Responsible Parties: 

Allows the defendant to bring into the suit third parties who might take a share in the % of fault

In Texas while you can bring in an employer as a responsible third party, because worker’s comp gets in the way no recovery can be had from them.

Indemnity:

Tromza v Tecumseh Products Co. (1967)(pg.600)

Rule: If you only have secondary responsibility (whatever that means) you are entitled to indemnity from the person with primary responsibility (whatever that means).

While the court in this case doesn’t say so in it’s opinion, the retailer is probably “secondarily responsible” because they only failed to test the product whereas the primarily responsible party was the manufacturer.

Now that we have comparative responsibility, we don’t need this primary/secondary responsibility.

Manufacturer’s duty to indemnify:

Texas 82.002(a) – A manufacturer shall indemnify and hold harmless a seller against loss arising out of a products liability action, except for any loss caused by the seller's negligence, intentional misconduct, or other act or omission, such as negligently modifying or altering the product, for which the seller is independently liable.

See that in the above statute if the plaintiff sues the retailer for negligence, they’re going to need their own lawyer to defend them, rather than “turn over their defense” to the manufacturer.

Who has to pay for the retailer’s defense costs if they’re sued for negligence? What if they settle?

Sanders thinks that a settlement of a negligence suit by the retailer, that isn’t drafted properly, isn’t likely to be covered by indemnity/contribution from the manufacturer. 

Joint & Several Liability
i. Texas’ comparative responsibility statute says that a defendant is J&S liable only when they are more than 50% responsible for the accident.

ii. What are other states doing? 

iii. Some have retained J&S liability for all defendants (even if you’re only 1% liable and all the other defendants are judgment proof, you carry the can for everyone).

iv. Other jurisdictions use J&S proportionate to share of blame: Say P1, D1 and D2 are each 33.3% responsible, but D1 is judgment proof (insolvent). In these jurisdictions instead of D2 being on the hook for the 66.6%, the parties go back to court and divide the judgment all over again based on how many parties are solvent, so here P1 is 50% responsible and D2 is 50% responsible.

Employers’ Contribution
Lambertson v Cincinnati Welding Corp. (1977)(pg.623)

i. Plaintiff has collected $34,000 in damages from his ER via worker’s comp and is now suing the manufacturer of the press that injured him. The manufacturer is seeking contribution from the ER; manufacturer offered subsequent safety improvements to the ER but the ER declined.

ii. Jury assigned the ER 60% of liability, P 15% and manufacturer 25%.

iii. Manufacturer really wants to drag the ER in to the case because this is a J&S state, so they don’t want to be on the hook for the ER’s 60%.

iv. Held: ER’s contribution is required, but is limited to their liability under worker’s comp.

v. It’s really a policy bargaining act – do we want to maintain the limited liability of ER’s under worker’s comp even in cases such as this?

vi. The Texas rule is much harsher on manufacturers – no contribution from ER, period.

vii. Sanders thinks that perhaps under the new version of Texas 33.004, an ER might possibly be brought in as a “responsible third party”, though this would not change that the ER had limited liability.

Vandermark v Ford Motor Co. (1964)(pg.654)

Car dealership can be held liable in strict liability, even though they are just the retailer and the plaintiff had signed off on a disclaimer.

Texas 82.003 – Liability of Nonmanufacturing Sellers

This statute has the effect of letting retailers out of most products liability suits unless they participated somehow in the assembly, design or were responsible for applying an inadequate warning. 

82.003(a)(7) though gives plaintiffs a safety net – retailers can be brought back in if the manufacturer is insolvent or not subject to the court’s jurisdiction.

Government Contractors

When can a manufacturer hide behind the government contractor defense?

1. The United States approved reasonably precise specifications

2. The equipment conformed to those specifications

3. The supplier warned the United States about the dangers in the use of the equipment that were known to the supplier but not to the United States.

Liability of Successor Corporations

Courts have traditionally recognized 4 exceptions to non-liability for successor corps:

i. Purchaser expressly/impliedly agrees to assume liability

ii. Asset purchase amounts to a consolidation or merger

iii. Purchasing corp is a mere continuation of the selling corporation

iv. The transfer amounts to little more than a sham transaction to avoid liabilities.
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