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Free Speech Overview & Incitement:
Issues the court is wrestling with in free speech:

1. Speech v Conduct: conduct regulation will generally be reviewed under rational basis, a more lenient standard. The distinction gets tricky with actions such as flag burning.

2. The content of the speech versus the time/place/manner of the speech: the government is in its most tenuous position when regulating the content. Compare this to the regulation of the volume of sound trucks in residential neighborhoods, which is totally neutral as to content.

3. What about the banning of all speech except that which facilitates the purpose of the forum, e.g. not allowing any talking in the gallery over an operating theater.

Violence Advocacy/Incitement Speech:

· The court doesn’t really have a category for “instant harm” speech (“Pull the trigger!”); the court’s attitude toward this type of speech is that government can regulate it at will.

· The polar ends of the spectrum are unworkable: people can’t advocate anything they want, but not letting people speak up at all would mean no Martin Luther King agitating for social change.

Schenk v United States (1919)

· Holmes was very concerned with the circumstances of the speech (this concern never quite leaves the court), e.g. yelling “Fire!” in a crowded theater.

· Success in urging an action is not the test, either then or now; the speaker doesn’t have to succeed in inciting violence to be punished, the act of incitement is enough.

· Also still with us today: the speaker must have the specific intent to bring about the lawless action he is urging.

· Clear and Present Danger Test: The 1st prong describes the seriousness of the evil the government is trying to prevent, in this case, disruption of the draft process.

· “Clear” refers to the clarity of the link between the speech and the evil government seeks to prevent. “Present” refers to the timing of the anticipated danger.

· “Holmes’ Circumstance Factors”:

i. Historical context (e.g. is it wartime?)

ii. Seriousness of evil

iii. Specific intent of speaker

iv. Specificity of government’s definition of the evil

v. Speaker’s specificity (“Resist the establishment” or “Burn down the Dean’s house”?)

vi. Connectedness of audience to what the speaker urges (e.g. telling seniors to disobey a skateboarding ban)

vii. Obedience-proneness of the audience; will they follow speaker’s urgings?

viii. Actual reaction of the audience; did they do what was urged?

Masses Publishing Co. v Patten (1917)

· In contrast to Holmes’ focus on circumstances, Learned Hand liked to focus on the actual words spoken – his approach is more content oriented.

· What Hand tried to do was fashion a test whereby if you say X you win, but if you say Y you lose.

Development of case law between Schenk and Brandenburg:

· Gitlow v New York; Whitney v California: both cases involved 1920s/30s “anarchy statutes” which banned the advocating of violent overthrow of government or the assassination of government officials.

· While these are clearly evils, the question then becomes how close did the particular speech get to advocating the evil?

· Buchanan refers to this as “punishing speech in a vacuum” whereby there is no consideration under these statutes of the circumstances of the speech, the mere speech alone is enough to get the government a conviction under the statute.

· Holmes’ dissent in Gitlow shows that he had moved more forcefully toward a consideration of imminence: he wants the danger to be imminent, not some future danger.

· Whitney: Brandeis made the comment that “Men feared witches and burned women.” Just because a consequence is feared that doesn’t mean the harm exists or is imminent.

· Speakers had a few wins in the 20s and 30s, e.g. DeJonge v Oregon (1937), a speaker at a communist party was convicted solely because the meeting was under the auspices of the communist party (the so-called “bad entity” theory where membership alone was enough). The court held that the right to free assembly should prevail and allow people to attend and listen.

The modern incitement test from Brandenburg v Ohio (1969):

· “The constitutional guarantees of free speech and free press do not permit a state to forbid or proscribe advocacy of the use of force or of law violation except where such advocacy (i) is directed to inciting or producing imminent lawless action and (ii) is likely to incite or produce such action.”

· The three prongs of the modern test are:

i. Specific intent of the speaker

ii. Content (see i above)

iii. Circumstances (see ii above)

· Content prong analysis:

i. Its hard to separate content and circumstances completely – how can you know what is directed to producing lawless action without a peek at the circumstances?

ii. What is meant by lawless action? Is this restricted to violent acts or does it encompass all lawlessness such as tax evasion? The court may be reluctant to give “lawless” its full force and meaning, but we can’t say that for sure.

· Circumstances prong analysis:

i. The words have to be likely to produce imminent lawless action

ii. How to determine the likelihood? See the Holmes circumstances factors above.

iii. Hess v Indiana: “We’ll take the fucking street later.” Hess got off the hook on the requirement of imminence because there was no sense of when this action was supposed to take place.

· What about an author publishing CIA field agent’s names in a book? This is outside the bounds of Brandenburg because nothing is being urged, the names are just there. While this may be protected speech, that protection isn’t absolute when the government interest is compelling enough to justify censorship.

· Also see Watts v United States: “If they ever force me to take a rifle in my hands, the first person I want in my sights is LBJ. They are not going to make me kill my black brothers.” This is also not within Brandenburg; there is no incitement of others, and there is a problem of geographical proximity as the speaker was nowhere near the president. Criminal assault is not really contemplated by the Brandenburg test.

· The lesson is not to try and make Brandenburg carry “too much baggage.” The test has been developed primarily to deal more with situations akin to incitement to riot, so the further you take the test from that concept, the more problems occur.

· Provided you stay on the right side of the imminence requirement, you can urge all the violence you want to and still be protected under Brandenburg.

· If the speech is fully unprotected then it can be punished with the same ease as assault under a rational basis standard of review.

Offensive Speech:

· The Supreme Court has never identified a category of speech or type of content as prima-facie offensive.

· What governmental interest (if any) is implicated in regulating offensive speech?

i. “A suitable level of discourse in the body politic”

ii. Protecting the public welfare from violent reaction

iii. Wounding the sensibilities of listeners

· Part of the issue is whether these interests rise to the level of being sufficiently compelling to merit speech censorship.

· Types of offensive speech:

i. “Substantive content” offensiveness, whereby its not how you say it, it’s what you’re saying – the ideas or theories you present. E.g. Al Queida is good.

ii. “Word choice” offensiveness – “Fuck the draft!”

iii. “Method of communication choice” – Time, place or manner, e.g. in Cohen the petitioner wore his jacket in the courthouse.

· Cohen v California (1971) (pg.60)

· Cohen can’t be punished for his substantive message, there’s no crime in being opposed to the draft concept.

· Justice Harlan also nixed method of communication choice offensiveness, because no fair reading of the statute put people on notice that only certain locations were implicated.

· The jacket isn’t obscene b/c there’s no appeal to prurient interests.

· There are no fighting words, the jacket isn’t aimed at a specific individual.

· There’s no hostile audience issue indicated by anything in the record.

· No privacy issue b/c there’s no reasonable expectation of privacy.

· The real issue in Cohen is how the court would treat word form choice.

i. Harlan decides word form should be treated as a content problem, rather than a time/place/manner issue.

ii. Harlan noted that sometimes language serves the dual purpose of not just communicating ideas, but emotions also.

Fighting Words and Hostile Audiences

· Fighting words are not protected speech, hence can be regulated under rational basis.

· The typical claim with fighting words is that the speaker’s message so outrages the audience that some listeners are likely to resort to violence in response.

· Gooding v Wilson (1972): “You son of a bitch, I’ll choke you to death.” The Georgia statute the defendant was convicted under was found void on its face because Brennan said it was overbroad and swept-up too much speech.

· Three Prong Fighting Words Test:

i. Specific intent: for the words to be received negatively.

1. This raises the issue of whose intent we’re talking about: the speaker’s subjective intent to get a negative reaction or the objective standard of a reasonable person in the addressee’s position? The court hasn’t addresses this issue yet.

ii. Content: we are talking about an individually targeted epithet aimed at a person not a large group. “Britney Spears you are a whore” would qualify, but “All women are whores” would not.

iii. Circumstance: there has to be a direct tendency to cause violent – it’s not enough just to intend a negative reaction and say it to a particular individual if the epithet is totally innocuous.

1. Consider the physical proximity of the speaker to the listener: are they toe-to-toe or are they miles away talking by phone?

2. What about the relative strengths of the speaker and listener, what I call the “quality of the violence”? Should it matter if the speaker is small and weak and the listener is large and strong?

3. Consider also the status of the addresses: police officers are specifically trained to exercise great restraint when verbally abused.

Hostile Audiences:

· Where should the government throw its protective weight, behind the speaker or the audience (or neither)?

· “Heckler’s veto” – if the crowd becomes rowdy enough that authorities pull the speaker from the podium, doesn’t that give unruly mobs a veto power?

· Feiner v New York (1951) (pg.65) – 15 years pre-Brandenburg. The majority said that the speaker was not arrested for the content of his speech, but for the reaction it actually engendered. His conviction was upheld.

· Kunz v New York (1951) (pg.69) – Court found that requiring a permit to speak gave the government unfettered discretion to decide who could speak, and there weren’t adequate guidelines.

(Libel) Injury to Reputation and Sensibility

A. Beauharnais and Group Libel.

· Note: there is a big overlap b/w hate speech and group libel.

· Beauharnais has never been explicitly overruled. The court rejected application of the clear and present danger standard and instead looked for a rational basis; the statute was upheld.

· The policy behind a group libel law is about the same as for hostile audiences.

B. Group Libel

· Public figures, official conduct:

· New York Times Co v Sullivan (1964)(pg. 73)

· Note the zeitgeist: a white jury in Alabama in the 60’s might be inclined to grant a white police chief lots of damages against a yankee newspaper.

· Rule from New York Times:

i. It must be shown by clear and convincing proof that

ii. The libeler acted with actual malice
· Actual malice means a knowledge or reckless disregard of a statement’s falsity

· Regardless of the method of communicating the libel and regardless of it being a civil or criminal trial, actual malice must be shown if the NYT rule applies.

· No public official can recover for a defamatory falsehood relating to his official conduct unless he proves actual malice.

· A footnote by the court stated that they have no occasion to determine how far down the public official chain of command the NYT rules extends, or the boundaries of what constitutes official conduct. Are janitors covered?

· Public figures that are not public officials:

i. General public figure: includes people who obtained their fame independent of the facts and issues underlying the libel: NYT rule applies to these people. E.g. Janet Jackson, John Wayne

ii. Limited public figure: achieved their notoriety b/c they voluntarily thrust themselves into the libel facts. Does not include people involuntarily made famous.

· Defendants always seek to drive the case under the NYT standard - tougher.

· Private people, event of general/public interest:

· Should we have a lower bar than the NYT standard for private people? Maybe so b/c they have less access to the media to clear their name.

· Gertz is the current rule for private person, public interest: the state can set the standard for liability, provided they don’t impose strict liability. To recover punitives, you must show actual malice per the NYT standard.

· Private individual, private concern:

· Dun & Bradstreet v Greenmoss Builders (1985): state can set the standards and the plaintiff doesn’t even have to show negligence on the libeler’s part if the state’s standard doesn’t require it.

· Presumably a state would have to recognize the defense of truth, b/c if there’s no untruth then there’s no libel.

· Should we treat media and non-media libelers alike, or have different standards for each?

i. Newspapers can always issue retractions/apologies

ii. But also maybe the individual is more likely to have firsthand knowledge, whereas newspapers are forced to rely on their reporter’s integrity.

iii. No court has yet distinguished the two groups, question remains unanswered.

	Type of plaintiff
	Type of matter
	Libel standard

	Public official or Public figure
	Issue of public concern
	NYT Rule: clear and convincing proof of D’s actual malice.

	Public official or Public figure
	Matter of private concern (e.g. George/Laura Bush’s sex life)
	??? Presumably Dun & Bradstreet applies: state can set the standard.

	Private person
	Issue of public concern
	Gertz rule applies: state can set the standard, just not strict liability. Must show actual malice for punitives.

	Private person
	Matter of private concern
	Dun & Bradstreet: state can set the standard



C. Non-Defamation Torts

· IIED: Hustler Magazine v Falwell (1988)

· Does Hustler’s parody of Falwell really qualify as a libel? Could a reasonable person looking at it have believed it was intended to be received as a statement of fact?

· Falwell attempted to argue that this cartoon was especially outrageous, but Rehnquist didn’t accept that argument because outrageous is too vague.

· The pivotal issue for a plaintiff bringing a defamation claim for a parody cartoon is whether it was intended to be received as a statement of fact. This is a question of law for the judge.

· A mere statement of opinion is not libel, but at the same time, you don’t get to say what you want then save yourself by adding “I think” at the end.

· Bartnicki v Vopper (2001): illegally intercepted cell phone call broadcast by a local DJ given the tape by the illegal interceptor. The original recording may have been unlawful, but its subsequent broadcast was not said the court. This left open the question of whether if the DJ himself had recorded the call, the same conduct of broadcasting could be punished.

Hate Speech
National Socialist Party v Skokie (1977) – Neo-nazis wanted to march through a largely Jewish town in Nazi uniforms. Blackmun commenting on a spin-off case, same players as this case, asked “is there no limit to exercise of free speech?” He was making the point that there might be an argument to judges looking into cases where the audience claim extreme circumstances. He likened it to the right to cry fire in a crowded theater – those who legitimately feel they are in danger should have their voices heard not be left swinging in the breeze in the interests of free speech.

RAV v City of St. Paul (1992) (pg. 96)

Facts: A cross was burned by one set of neighbors in the yard of a black family across the street.

The City of St. Paul could always have chosen one of many criminal statutes to convict the petitioners under.

The statute of conviction can’t have been punishing fighting words because it was worded toward group targeted epithets, fighting words deals with individually targeted.

The statute is overboard, it sweeps up too much protected speech. This would have been an easy way to dismiss this statute, and was Justice White’s approach.

The free speech area of con law sidesteps the standing issue for no concrete harm – one may raise the cooling of future speech as a defense or reason to invalidate the statute.

Scalia’s opinion for the court is that the statute is content discriminatory because it singles out hate speech involving race, color, creed, religion or gender, but you could not be convicted under this statute for burning a cross on a homosexual’s lawn. Scalia’s point is that the City of St. Paul can’t just pick out racist views for special prosecution.

In Scalia’s view, the regulation of hate speech must be all-or-nothing – you can’t selectively content regulate, even when dealing with unprotected speech, for example the government can proscribe libel generally, but it can’t make the further content discrimination of proscribing only libel critical of the government.

Buchanan takes particular issue with Scalia’s creating exceptions within his own rule of no content discrimination even for unprotected speech. These exceptions are:

(i) In the case of obscenity, the government can outlaw the most extreme cases

(ii) “Secondary effect” speech may also be regulated, e.g. films that fall short of being obscene but which have the secondary effect of inciting crime.

(iii) Where there is content discrimination, however there is no realistic possibility that suppression of ideas is afoot, the example he gave being a city banning only obscene films starring blue-eyed actresses. Perhaps this was a comment on de minimis discrimination(?)

“Those bitches did a good job on the exam” v “Those bitches are all just lying whores.”

The first statement is complimentary in its intent but the word “bitches” is offensive; this is an example of bad word form and a good/positive message.

The second statement is both critical and offensive; this is bad word form, bad message.

Scalia makes the argument that in order to pass constitutional muster, the statute would have to take no account of whether the message was substantively critical or not. If the statute punished the use of the word “bitches” in both cases, that would be okay by Scalia – punishing words is alright but punishing ideas is not.

Virginia v Black (2003) (pg. 1 – Supp.)

Setting aside the portion of the Virginia statute at issue dealing with prima facie evidence of intent to intimidate, the remainder comports with Scalia’s first exception in RAV. It would be okay to outlaw cross burning done with an intent to intimidate because all intimidation is illegal.

The statute fails constitutionally because the prima facie evidence part sets the assumption that ALL cross burning is done with an intent to intimidate, so the very fact of a cross burning means the prosecution doesn’t have to establish the element of intent beyond a reasonable doubt.

Wisconsin v Mitchell (1993)

· A group of brotha’s kicked in the head of some cracka because of his race, and were given a sentence enhancement because of the race-based motivation.

· The justices found this statute to be aimed at conduct not at speech, unlike the statute struck down in RAV.

· Motive is punished in criminal law all the time (see, e.g. federal sentencing guidelines).

· Enhancements need to be tied to the instance before the court; this holding cannot be extended out indefinitely into the ether and take account of statements made way in advance of instant facts – there must be a line drawn somewhere.

Sexually Explicit Expression

A. Obscenity
Governmental interests in regulating obscenity:

(i) Privacy interests of unwilling or non-consenting listeners

(ii) It debases individual character

(iii) It induces criminal conduct

(iv) It erodes moral standards

(v) It harms the social fabric

(vi) It exposes young minds to adult themes

Contrary viewpoint – why allow obscene speech?

(i) Banning it may have a chilling effect

(ii) Definitional problem – what the heck is obscene?

(iii) There’s no fundamental constitutional right not to be offended

Broad conceptual approaches adopted by the Supreme Court over time:

1. Obscenity is too hard to define, therefore it’s impossible to come up with a category of unprotected speech called obscenity (Justice Black’s approach).

2. Regulation would only be allowed as to non-consenting adults and youth, but otherwise adults who want obscene materials can have them (note – no definition is provided of what the non-consenters or kids will be protected from) (Justice Brennan).

3. The federal government can prohibit hardcore pornography, but the states can prohibit the dissemination of material reasonably found in state proceedings to treat sex in a fundamentally offensive manner. (Harlan).

4. The Miller approach – obscenity can be defined and the states can proscribe it.

Pre-Miller History:

Roth (1957): the court has never reversed the statement made in this case that obscenity is unprotected (which leaves open the matter of what “obscene” means).

Memoirs v Mass (1966) – this case gave us some of the prongs used in Miller, but it was a plurality decision.

Prior to Miller the court was “redruping” obscenity cases; they avoided ever saying what obscenity actually was and decided individual cases on their facts. This gave no guidance to the lower courts.

Kingsley Pictures v Regents (1959) – the state of New York wouldn’t license the movie Lady Chatterly’s Lover because it promoted adultery as good in some situations. The issue in this case was more one of content control than obscenity though.

Instinctively obscenity is more an issue about the form of expression than it is a subjective content matter – it’s not the substantive message that creates a problem. For example, an “artist” publicly defecating on a picture of Mother Theresa wouldn’t be behaving obscenely because he didn’t care for Mother Theresa, but because he chose to express himself with a poop display.

Stanley v Georgia (1969) – held that it’s okay for Mr. Stanley to view and possess obscene material in his own home. It was the form of the statute that caused the court concern – it punished mere possession – and the privacy issue was a concern too. There is no agreement among scholars as to why Stanley was decided as it was.

United States v Reidel (1971) – perversely held (in light of Stanley holding) that dissemination of obscene material is not legal. So how is Mr. Stanley supposed to get the obscene materials he is entitled to!

The Law Today: Miller v California (1973)
i. The average person applying contemporary community standards would find the work taken as a whole appeals to the prurient interest.

ii. Whether the work depicts or describes in a patently offensive way, sexual conduct specifically defined by the applicable state law

iii. Whether the work, taken as a whole, lacks serious literary, artistic, political or scientific value.

Analysis of the Miller prongs:

Prong 1: Prurient appears to be judged by a local standard per Hamling v US (1974); evidence of pandering may also speak to there being an appeal to the prurient interest per Ginzberg v New York (1968).

Prong 2: Patently offensive is also probably viewed by a local standard. Aren’t appealing to prurient interest from prong 1 and patently offensive in prong 2 in conflict, appealing on one hand and offensive on the other? Probably not – appealing is what the purveyor of the obscenity wants it to do whereas offensive is the effect it has.

Prong 3: Lack of serious value; note that the court has chopped-off the language “utterly without redeeming social value.” This avoids adding a Plato quote to a porn magazine to claim it has social value. In Pope v Illinois (1987) the court used a national standard for whether the item lacks serious artistic, literary, political or scientific value.

Appeals courts will undertake an independent review of all three prongs in obscenity cases; the facts are reviewed to make sure the jury didn’t go haywire.

Paris Theatre I v Slanton (1973)

This case told us that apparently states have the power to block the distribution of obscene material even to consenting adults.

It’s worth noting that Cohen (fuck the draft) was decided two years earlier and said at least in some sense “If you don’t like his jacket, don’t look at it.”

If something is obscene as obscenity is defined in Miller then the government can regulate it as they see fit, even if consumers are clamoring for it.

With the advent of the Internet these laws are probably about as heavily flouted as traffic laws.

Also a concern in the obscenity area is how can a state effectively put its citizens on notice as to its obscenity laws when the definition is so hard to agree upon?

B. Child Pornography
New York v Ferber (1982) (pg. 126)

· Definition of child pornography: works that visually depict sexual conduct by children below a specified age.

· Probably the one area of speech regulation where most people can agree that the government’s regulatory powers are at their zenith.

· In the area of obscenity the government’s concern is with the audience whereas in child pornography the greater concern is with those portrayed, the children.

· The Miller holding does not apply to child porn, it the speech is covered by the italicized definition above it can be regulated.

· Court said that (i) the state’s interest in safeguarding the physical/psychological well being of children is compelling and (ii) the value of the speech involved is “exceedingly modest, if not de minimis.”

Osborne v Ohio (1990) (pg.129)

· Held that Stanley was not applicable to child porn, there is no entitlement to possess child porn in one’s own private home.

· The harm to the child is the same either way; the government’s goal is to crush the market for commercial child porn.

Ashcroft v Free Speech Coalition (2002) (pg.129)

· The court declined to extend Ferber to porn that is not produced with actual child actors.

· If it meets the prongs of Miller (i.e. it is obscene) it can of course be regulated.

· No crime has been committed and no actual victims are created; virtual child porn is not intrinsically linked to the sexual abuse of children.

· This statute was held facially overbroad, it reaches too far into protected speech.

C. Pornography as the Subordination of Women
Should we apply the Ferber rationale and focus on the harm done to the adult women objects of pornography, or should they be left alone to take care of themselves?

Again any material that’s obscene under Miller can be regulated.

American Booksellers Ass’n v Hudnut (1986)

Judge Easterbrook poured the Indianapolis ordinance down the tubes because it was thought control and discriminated on the grounds of speech content – the message that women are subordinate to men was verboten.

The opinion also denied the claim that porn was lower value speech on the ground that case precedent does not sustain statutes that select among viewpoints.

Descending hierarchy of government interest in regulating porn:

	1. No consent + physical harm to the subject

	2. No consent + emotional or psychological harm to the subject

	3. Consent + physical harm to subject

	4. Consent + emotional or psychological harm to the subject

	5. Visual depiction of women as sexually subordinate

	6. Visual or written depiction of women as sexually subordinate

	7. Visual depiction of women engaging in sexual conduct (no subordination theme)

	8. Visual or written depiction of women engaging in sexual conduct (no subord. Theme)


Buchanan thinks the free speech interest kicks in at number 5.

D. Sexually Explicit but Non-Obscene Speech
Points from protected speech handout:

i. The governmental interest in protecting audiences against “idea offensiveness” is not by itself a sufficiently compelling interest to justify content-selective regulation of protected speech.

ii. The governmental interest in protecting audiences against word-form offensiveness is also not by itself such a sufficiently compelling interest.

iii. In certain circumstances, the governmental interests in protecting youth and privacy are sufficiently compelling to justify content-selective regulation of protected speech. (On this point the present court is unanimous).

iv. In certain circumstances, governmental interests other than the protection of youth and privacy may be sufficiently compelling to justify content-selective regulation, but such other interests have yet to be identified by a court majority. (On this point, Justice Stevens has achieved a theoretical if not practical victory).

v. It cannot rightly be said that some kinds of protected speech are more valuable and deserving of greater constitutional protection than others. (In other words, the Court has rejected Steven’s value-gradation theory of protected speech).

vi. Word-form choice should not be treated as a speech-manner problem (like a sound truck), but as a speech content problem (like fuck the draft). (In other words the Court has rejected the Stevens effort to amalgamate word-form choice with method of communication choice).

Erznoznik v Jacksonville (1975) (pg.139)

· Ordinance disallowed nudity in drive-in theaters.

· The court followed Cohen almost to a t. They noted the conduct (nudity) was indecent but not obscene.

· The city’s rationale was that nudity would distract drivers and cause wrecks; this is grossly underinclusive, any distraction can cause a wreck.

· This is content discrimination – the city might be able to ban all movies viewable from the highway, but they can’t just pick out nudity for special treatment.

Schad v Mount Ephraim (1981) (pg.141)

· The court construed the ordinance as prohibiting all live entertainment in the town in order to reach nude entertainment.

· This is way overbroad and sweeps up altogether too much speech; the ordinance would forbid a puppet show.

· If you have a content selective restriction and a traditional public forum, this combination will automatically trigger strict scrutiny: the government will need to be ready with a compelling interest and a narrowly tailored means.

· The characterization of nude dancing as word form choice or as means of expression is relevant in that it will speak to the standard of scrutiny that is applied.

Young v American Mini Theaters (1976) (pg.142)

· This statute used a “dispersal technique” – let’s not have too many porn theaters clumped together because it increases neighborhood crime. No adult theater could be within 1,000 feet of any two other regulated uses.

· The ordinance defines “specified sexual activities” (aroused human genitals, etc.)

· This is clearly a content selective ordinance, only adult theaters are restricted but you can place your theater showing only Disney movies wherever you like.

· The court found this to be a proper application of time/place/manner restriction and the opinion focuses of secondary effects – porn brings crime so let’s disperse the effects to dilute.

· What we should take from American Mini is that the court has carved out a niche exception for sexually explicit content control where secondary effects can be argued.

· Powell’s approach to the case was to see the ordinance as a straightforward zoning regulation with a de minimis effect on the theater’s ability to show/audience’s ability to view such material.

· The secondary effects niche exception has never been applied by a majority of the court outside the sexually explicit speech arena.

Indecency Bans in the Communications Media
FCC v Pacifica Foundation (1978) (pg.150)

· The George Carlin “filthy words” case.

· Traditionally radio has been allowed to be administered/moderated more rigidly: the government grants the channels so they are more free to set conditions.

· Stevens wrote for himself and two other justices and is still arguing for lower value speech.

· The majority held that in the realm of protected speech, the “privacy of youth” interest is sufficiently compelling to justify a content selective regulation, particularly when it comes to radio.

· The dissent analogizes to the avert your eyes rationale applied in Cohen – you can turn off your tv or radio if you don’t like what’s on.

· Held: the FCC can regulate broadcasts that are indecent but not obscene.

Sable Communications, Inc. v FCC (1989) (pg.157)

The dial-a-porn case – the ordinance prohibited pre-recorded sexually oriented messages.

This case obviously is factually distinguishable from Pacifica because the listener must take affirmative steps to satisfy their own desired outcomes; there are no virgin ears at risk.

Consolidated Edison v Public Service Comm’n (1980) (pg.156)

NYC ordinance prohibited the utility company from placing inserts in monthly electricity bills that discussed controversial issues of public policy.

This is clearly speech on an issue of public interest/concern and the regulation is content based.

The court asked if there were a compelling interest in restricting this speech; the answer was no, and that if recipients don’t like or want the messages they can trash them.

Denver Area v FCC (1996) (pg.158)

The act in question and the justices’ votes are as follows:

Part 1: cable operators may block indecent material on leased channels (upheld 7-2)

Part 2: cable operators had to limit indecency to one channel (struck down 6-3)

Part 3: cable operators can prohibit indecency on public access channels (struck down 5-4)

Kennedy and Ginsburg applied strict scrutiny because the act involved content discrimination, and the individual restriction of channels sent to households is a less restrictive alternative than an all-out ban.

Thomas, Rehnquist and Scalia voted to uphold all three parts; they felt the cable operator is entitled to offer or exclude whatever products they want, the same way a bookstore can’t be forced by an author to carry his novel.

U.S. v Playboy (2000) (pg.161)

Kennedy succeeds in having strict scrutiny applied; cable systems unlike broadcasters can block unwanted channels on a house-by-house basis. Targeted blocking is a less restrictive alternative than banning.

Reno v ACLU (1997) (pg.161)

Involves the CDA – Communications Decency Act of 1996.

The act includes its own definition of indecency.

The act is subject to strict scrutiny and no compelling government interest pursued by narrowly drawn means was found.

Ashcroft v ACLU (2002) (pg.171)

COPA – Child Online Protection Act

The Internet being accessible by the whole world makes it virtually impossible to define the local community for purposes of defining what is obscene. The purveyor of the material has no control over who views it.

It could be argued that the act would require the webmaster to limit the material to the standard of the most restrictive, puritan community in the nation, which would mean a heckler’s veto.

The 1970’s Miller definition of obscenity does not gel with the Internet.

Commercial Speech
The court has not defined commercial speech the way it has for the other areas of the speech content pie.

My best effort at a definition: speech intended to impact the commercial interests of a person.

We may well be stuck with a balancing effect in these cases, weighing factors such as format, emphasis on price or quality, the speaker’s motivation or intent, stress on conveying information rather than ideas.

Central Hudson Gas v Public Service Comm’n (1986) (pg192)

Gives us the test for when commercial speech (whatever that is) may be regulated:

1. The speech must be lawful

2. It must not be misleading

3. The government interest asserted must be substantial

4. The restriction must directly advance the asserted interest and must be no more extensive than necessary to serve that interest.

Bates v State Bar of Arizona (1977) (pg.188)

The state may not prohibit the advertising of routine legal services.

Cases may suggest that the states can control puffing by lawyers – I’m the best in town.

The closer an ad creeps toward comparison, the more it is subject to regulation.

Ohralik v Ohio State Bar (1978)

A statute prohibiting in-person solicitation was upheld, but…

In Re RMJ (1982)

A statute was ruled unconstitutional that prohibited advertising of services for a particular legal issue (Dalkon shield litigation).

Edenfield v Fane (1993)

Held unconstitutional to ban CPAs from in-person solicitation; rationale being that attorneys are professional persuaders.

Florida Bar v Went For It, Inc.
Held constitutional for Florida to limit the mailing of solicitations of clients within 30 days of an accident or disaster.

Regulating advertisement of vices

The reasoning goes that if the state can regulate the activity itself (the 21st amendment gives states the ability to prohibit alcohol altogether), then why not allow the states to limit advertising of the same activity?

Posadas v Tourism Co. (1986)

Held acceptable to regulate the advertising of casino gambling to Puerto Rican nationals because gaming could be banned altogether, but…

Almost all of the cases from Posadas forward are decided in favor of the advertiser on prong four of the Central Hudson test – the restriction applied wasn’t the least restrictive means available or it failed to advance the asserted interest.

The government is put in the Hobson’s choice of not regulating advertising at all or outright banning the activity being advertised.

Content-Based v Content-Neutral Regulations

	TPF or DPF + Content Neutrality

(1) Reasonable T,P&M restrictions are okay

(2) Perry test

a. Means “narrowly tailored” (means “not substantially broader than necessary”).

b. To serve a “significant” gov’t interest

c. Leave open ample alternative channels of communication
	TPF or DPF + Content Selective
(1) Strict scrutiny

a. means “narrowly tailored” (in this quadrant, narrowly tailored means “least restrictive alternative”)

b. to serve a “compelling” interest

(2) What is “compelling” beyond youth and privacy?

	NPF + Content Neutrality:

(1) Regulation okay if reasonable in McCulloch v Maryland sense (i.e. govt has a power source in the constitution)

(2) Govt wins by showing a rational end & a rational link between means & end.

It is hard for govt to lose in this quadrant.
	NPF + Content Selective:

(1) Regulation will be examined “more carefully”

(2) Subject matter & speaker status discrimination: reasonableness test (similar to NPF + content neutrality)

(3) Viewpoint discrimination: probably strict scrutiny (similar to TPF and content-selective)

(4) Compatibility factor should loom large in this quadrant


TPF rule apply to any public forum with respect to the class of speakers invited to engage in expressive activity in that forum – see Widmar v Vincent (but notice recent erosion of the Widmar transformation principle).

Content selective v content neutral:

ii. A content selective regulation:

a. Reduces the marketplace of ideas.

b. Places governments motivation in question

c. Political safeguards – a broad content neutral regulation is likely to create political allies (e.g. no public nudity – naturists, exotic dancers, etc.) versus content specific (e.g. no nude tax protests – Lady Godiva would be on her own).

iii. Viewpoint restrictions – e.g. pro-abortion advocates can speak, anti-abortionists may not

iv. Subject matter restrictions – e.g. nobody may speak out in public against abortion.

v. Speaker identity regulations – forum only open to students, not the public.

Police Department v Mosley (1972) (pg.213)

ii. Court invalidate a Chicago ordinance that banned picketing within 150 feet of a school while it was in session, unless the purpose was for “peaceful picketing of any school involved in a labor dispute.”

iii. This had the effect of banning everyone but creating an exemption for teachers to picket the school.

iv. The court referred to this as a subject matter restriction, but the argument can be made it is a viewpoint restriction too: if the only picketing permitted were labor dispute, then that’s a pro-labor/worker stance (because the school board are hardly going to be out picketing).

Burson v Freeman (1992) (pg.215)

ii. A rare case when government actually wins under strict scrutiny.

iii. The law at issue restricted campaigning with x feet of a polling place.

iv. The court conceded that this was a public forum and that it was content selective, because only flyers for political campaigns were banned.

v. The compelling government interest was a fair and impartial election process.

vi. The “no closer than 100 feet” rule was found to be narrowly drawn to the government interest and there was no less restrictive means.

vii. But see Boos v Barry (1988) (pg.216) in which the court struck down a provision of DC’s code banning a display within 500 feet of a foreign embassy that brought the foreign government into public disrepute.

viii. The court found this to be subject matter restriction – could be viewpoint too.

ix. The restriction was held overbroad.

x. Did however uphold part of the provision banning more than three person groups amassing near an embassy.

xi. The court found this was not a secondary effects situation – the regulation was enacted specifically because of the direct effects of the communications themselves, not because it would elevate neighborhood crime, etc.

xii. Total medium bans are outright bans on soundtrucks, billboards, etc. While this is a content neutral style regulation, the court applies the TPF+content neutrality formula with a little extra bite.

Content-Neutral Laws and Symbolic Conduct

ii. Buchanan hypothet: what about a ban on speeding in school zones, can’t it be argued by a speeding lecturer on his way to give a class on 1st amendment issues that the government is restricting his free speech rights by pulling him over?

iii. No because that would turn every criminal punishment into a free speech case, virtually any proscription on conduct could be argued as impinging on speech rights. The defense is too remote to the conduct that’s being punished.

iv. Aracara v Cloud Books: the bookstore tried to defend against prostitution charges with claims that shutting down the bookstore (to prevent more prostitution) would impinge upon the right to sell pornographic books; this defense of course is no good.

v. Note that this situation is very different from O’Brien (the draft card burning case) because the action that’s restricted is not the symbolic conduct speech.

ii. What about burning your draft card?

iii. Spence v Washington test for symbolic conduct: “An intent to convey a particularized message was present, and in the surrounding circumstances the likelihood was great that the message would be understood by those who viewed it.”

U.S. v O’Brien (1968) (pg. 221) – Draft card burning case.

ii. The O’Brien test is that government’s content neutral laws must:

a. Further an important or substantial government interest

b. The government interest is unrelated to the suppression of free expression

c. It involved an incidental restriction on alleged 1st amendment freedoms no greater than is essential to the furtherance of that interest.

iii. Note on prong 2: if the government restriction is geared toward limiting free expression, then you are kicked out of the O’Brien test and into a content restrictive regulation of protected free speech.

Texas v Johnson (1989) (pg. 229) – Flag burning case.

ii. Is government pursuing an independent interest other than regulating the communicative impact, or are they just trying to control a message they don’t like?

iii. Brennan said the Texas statute puts us out of the O’Brien test and into regulation of protected speech based on content, hence it fails under strict scrutiny.

iv. Is flag burning or nude dancing a matter of word form choice (fuck the draft) or method of communication (sound trucks)?

v. Kyle Harris and I think it’s a method of communication matter because there’s no verbal element.

vi. Question to ask – is the conduct engaged in by the speaker rarely engaged in for non-communicative purposes? 95% of the time you see a person burning a flag in public, they are making some form of protest rather than just disposing of an old flag, etc. This is one possible test for whether the conduct is intended as speech.

vii. If there are other reasons than speech for a particular type of conduct, we can better trust the government’s assertion that they’re regulating other than speech-oriented purpose of the conduct, e.g. a flag-burning ban is suspect because people rarely burn flags other than to bring the symbol into disrepute by way of protest.

viii. The government is entitled to argue a “cumulative effect” notion, whereby if everyone were to burn their draft cards, we’d have a very serious problem trying to manage the national service program.

Barnes v Glen Theatre (1991) (pg.238)

Rehnquist notes that not just nude dancing, but virtually any behavior can be viewed as expressive conduct; the premise can’t just be extended into the ether, there must be some particularized message.

City of Erie v PAP’s A.M.
The plurality raised secondary effects as sufficient justification to regulate nude dancing.

Government’s Power to Limit Speech in its Capacity as Proprietor, Educator, Employer and Patron
The two variables that matter in government’s limiting speech are:

a. The content variable (content selective or not)

b. The forum variable (traditional or not)

Traditional Public Forum (TPF)?

Hague v CIO (1939) (pg.245)

i. The streets and parks have always belonged to the people; the right to use them to express one’s views can be regulated, but access to them can never be abridged or denied.

ii. Points to consider as we move into the more recent cases: (1) what should we add to the TPF definition, e.g. the Internet? (2) Is there some sort of minimum level of access to the TPF we are entitled to?

iii. In a government controlled forum such as a prison or a bus there is a function underway that competes with speech uses of the forum…the government is entitled to run its hospitals, prisons and such in an orderly way.

iv. Buchanan has this notion of “facilitating speech”, e.g. “Nurse, hand me a scalpel” isn’t likely to generate a lawsuit – there is a baseline level of speech needed to run things. The cases we read involved “non-facilitating speech” – that which competes with or somehow impedes government’s intended purpose for the forum.

v. If government regulation of speech is not limited by its own terms then the courts will treat it as if it applies to the entire TPF (e.g. in Cohen the court found the regulation not to be limited by its language to the courthouse).

vi. Earlier cases: Typically dealt with truly TPFs. The main theme is that too much unfettered discretion was given to public officials to decide who gets to speak via permit schemes and such. This is a content selectivity problem – the government won’t let speak those whose views they don’t like. There is no compelling interest in officials controlling content in a TPF. Courts were able to decide these cases without even reaching the broader issue of assured minimum access to TPFs.

vii. Total Medium Ban cases:

a. Schneider v State (1939) (pg.248) – ban on handing out leaflets on the streets. The claimed government interest is avoiding littering; the court characterizes this government interest as weak. The court said they could just punish only those who litter instead (i.e. a less restrictive alternative). 

b. Martin v Struthers (1943) (pg.249) – ban on distribution of handbills by ringing doorbells. The government argued it was protecting citizens from annoyance and crime risks, emphasizing people who work nights being bothered. The court said there was a less restrictive alternative: make it an offense to ignore “no solicitation” notices posted by homeowners.

c. Kovacs v Cooper (1949) (pg.250) – total ban on sound trucks. The plurality said not all trucks are banned, just those that make “loud and raucous” noises. The court found that this was a reasonable restriction. There is a problem however (Buchanan says) as to what “loud and raucous” means.

d. City of Ladue v Gilleo (1994) (pg.252) – ban on the posting of most signs, including those in private yards. The woman prosecuted had a “peace in the gulf” sign in her 2nd story apartment window. The court said she was entitled to do that. Court assumed content neutrality for purposes of argument though its doubtful that was true of this ban because not all signs were banned.
e. Watchtower Bible Soc. v Stratton (2000) (pg.253) – the restriction required everyone to get a permit to go door to door, but anyone would be given a permit no questions asked. The city claimed they were just interested in knowing who was doing what. The court found the permit requirement inhibited too much speech. Majority found it too burdensome to require people to get a permit to go knock on their neighbor’s door to visit.
viii. Newer Rationale cases:

a. Cox v Louisiana (1965) (pg.256) – regulation in question applied to the streets and sidewalks of Baton Rouge: no parades allowed without getting the approval of local officials. The unfettered discretion element here was overwhelming.

b. Heffron v International Soc. for Krisha Consciousness (1981) (pg.257) – at the state fairground, if you wanted to distribute or sell written materials or solicit money you had to do it from a designated booth. The Krishna’s wanted to wander around mingling. Is a fairground the same thing as a “street, sidewalk or park”? The invitees to this forum were members of the public generally, so this is a designated public forum; because anyone and everyone was invited the court treated this as a TPF. Access to the booths was assigned first come, first served, which is a content neutral approach. The Perry test applies here- the means employed must be narrowly tailored. In this case the court found it was. Narrowly tailored in this context means “substantially related”, rather than “least restrictive alternative.” The government’s interest is in preventing bottlenecks in the crowd, fraud, etc. Ample alternative channels of communication were left open.

ix. Aesthetic concerns: 

a. Metromedia v San Diego (1981) (pg.259) – regulation aimed at billboards intending to eliminate hazards to motorists/pedestrians. Some billboards will be placed on private land, so what forum are we in? The court looked at the intended audience for the message (i.e. everyone) and decided this was a TPF case. The billboard was likened to a person walking down the sidewalk holding a sign. Dicta from justice White suggests that had it been a total ban on all billboards for aesthetics, it might have been upheld.

b. Members of City Council v Taxpayers for Vincent (1984) (pg.261) – prohibition against putting signs on public property, in this case political campaign posters attached to utility poles were removed by the city. Stevens wrote this majority opinion; Buchanan says he’s not one to be hemmed in by rigid frameworks and will use policy factors to take cases on an individual basis. Stevens said this isn’t really a TPF because this is government property (the utility pole) but that doesn’t mean that the public gets unrestricted access to communicate. Stevens said the politician complaining about getting his signs removed failed to demonstrate a traditional right of access to utility poles.

c. Clark v Community for Creative Non-Violence (1984)(pg.266) – the restriction against camping in parks does not violate the first amendment when applied to people demonstrating to raise awareness of the plight of the homeless. Marshall’s dissent argued for stricter scrutiny because he felt the government’s use of the content neutral regulation had a greater impact on poorer members of society more inclined to use this form of protest.

d. Ward v Rock Against Racism (1989)(pg.271) – regulation challenged required the use of the house sound system at a concert. The court found the regulation was content neutral and that limiting excess noise was a substantial interest. Classic example of content neutrality. Kennedy’s opinion said the time/place/manner restriction does have to be narrowly tailored, but in this context that does not mean the least restrictive alternative. Narrowly tailored in the TPF/DPF + Content Neutral quadrant means something different to the narrowly tailored used in the TPF/DPF + Content Selective quadrant. When the regulation is content selective, government must demonstrate the least restrictive alternative was used.

e. Frisby v Schultz (1988)(pg.272) – ordinance was a flat ban on the picketing of residences of any individual (anti-abortion demonstrators were picketing a doctor’s house). The court upheld it because it didn’t prohibit all residential picketing, only that focused on a single particular residence. Residential streets were found to be as much part of the TPF as downtown streets. The interest at stake is residential privacy. Provided the demonstrators don’t focus on a single home, they can still protest.

Madsen v Women’s Health Center (1994)(pg.274)

a. Injunction operating against right to life protesters blocking abortion clinic entrances, protesting noisily, etc.

b. Is this a content selective or neutral restriction? Selective argument ( all the people being enjoined share the same view. Neutral argument ( it doesn’t matter what the protesters say, they just can’t say it while blocking an entrance or be too loud.

c. Rehnquist took particular note that this was an injunction, and said that in evaluating a content neutral injunction the court must be careful to make sure that no more speech than necessary is burdened.

d. Appears there’s a bit more bite to the test because it’s an injunction. Rehnquist sees an elevated risk of censorship/discrimination possible than ordinary ordinances.

e. The Ward “Rock Against Racism” T/P/M test was applied here.

Hill v Colorado (2000)(pg.278)

i. An ordinance sustained making it a crime to knowingly approach within 8 feet of another without their consent for the purpose of passing them a handbill, showing a sign, protesting, educating or counseling.

ii. The dissent didn’t like the decision because whether you go to jail has to do with what you say, which to the dissenters made this content selective.

iii. This was not an injunction though, probably why it was upheld under similar facts to Madsen.

US v Grace (1983)(pg.280)

i. Government loses one under the TPF + content neutral quadrant.

ii. Government attempted to extend the ban on displaying flags or promoting a political party within the US Sup Ct building to the sidewalk outside the Sup Ct.

iii. Court found no reason to treat their sidewalk any differently to other Washington DC sidewalks.

iv. The government advanced the interest of the orderly business of the supreme court, but the sidewalk protests had no bearing on that interest.

Non-Traditional Public Forum
Brown v Louisiana (1966)(pg.281)

i. Some black protestors stood as “silent monuments of protest” in a segregated Louisiana library. When they wouldn’t leave on request of the sheriff they were arrested then convicted under a breach of the peace statute.

ii. The convictions were overturned via a compatibility test – their conduct (asking for a book, standing around quietly) was compatible with the use for which a library was intended.

Lehman v Shaker Heights (1974)(pg.285)

i. The court upheld an ordinance permitting commercial advertising on city busses but prohibiting political advertising.

ii. A bus is a classic example of a non-traditional public forum (NPF).

iii. The ordinance is content-selective by subject matter.

iv. It was held only that the government must demonstrate it has acted reasonably.

US Postal Service v Council of Greenburgh (1981)(pg.289)

i. 18 USC 1725 prohibited depositing non-stamped mail into private citizens’ USPS approved mailboxes, but a civic assoc. wanted to drop off flyers to their neighbors.

ii. Court called this a NPF and held the regulation content neutral because it doesn’t matter what your flyer says, no flyers can be dropped.

iii. Content neutral + NPF means government power is highest; all they need to do is have their regulation be rationally related to a legitimate goal.

iv. Buchanan liked Stevens’ argument that it was actually a private forum, so the individual homeowner/mail-recipients should decide what they get.

Perry v Perry (1983)(pg.291)

i. An inter-school mails system was available only to the registered/certified teachers’ union, but not to other competing union groups.

ii. Justice White tells us there is some minimum level of access to TPFs assured, commenting on streets and sidewalks – “In these quintessential public forums, the government may not prohibit all communicative activity.”

iii. In the content selective, NPF quadrant, if the restriction is based on either subject matter or speaker status, the standard is still just that the restriction be reasonable. If the restriction is as to viewpoint though, strict scrutiny will apply.

iv. Buchanan thinks compatibility looms large in the content selective/NPF quadrant; the less compatible the speech is with the forum (e.g. no singing sexual drinking songs in public libraries) the more likely the restriction is to be reasonable.

v. There are two types of compatibility:

vi. Compatibility with the non-speech use (e.g. a bus is used for transport)

vii. Compatibility with previously allowed speech on a comparative basis (e.g. commercial speech has been allowed before, political speech is not)

viii. Perry case is an example of a status selective restriction: only speaker allowed is the certified union.

ix. There had been previous use of the mails by other groups though, e.g. cub scouts. The court handled this by comparative compatibility: that was a different kind of speech than the labor issue speech presented here.

Cornelius v NAACP (1985)(pg.293)

i. The regulation at issue excluded political/advocacy groups from having funds solicited for them by the CFC, a voluntary group of Fed employees who raise money in their departments for charity. The government would rather keep divisive or controversial issues out.

ii. Subject matter restriction, so reasonableness standard applies, as with Lehman the political ads on busses case. 

iii. O’Connors’ definition of reasonable was very generous to government and amounted to essentially rational basis.

United States v Koninda (19900(pg.294)

i. Involved a sidewalk linking the post office building to its parking lot; not your typical sidewalk running parallel to the street. This is a NPF.

ii. Is solicitation of donations a method of communication issue or subject matter? Content neutral or selective? Who knows, and it actually doesn’t matter because it’s not viewpoint, which is the only thing in a NPF that will get strict scrutiny.

Krishna Consciousness v Lee (1992)(pg.297) – notable only because this would be a more easily decided case in the post 9-11 era with tighter airport security.

Arkansas Educ. Commission v Forbes (1998)(pg.302)

i. A government run public tv station set up a political debate between the front runners of the two major parties and didn’t invite a 3rd party candidate.

ii. This is probably status selective – you have to garner a minimum level of support in the polls to get an invite to debate.

U.S. v Library Assoc. (supp.)

i. Regulation required that a publicly funded library must use filtering software on Internet connected computers to block kids access to porn, otherwise funding goes away.

ii. Wouldn’t be a problem if the filters were 100% accurate in blocking only unprotected speech.

iii. The 6 majority justices took note that a user could always ask the librarian to unblock a site.

iv. South Dakota v Dole held that federal funds can’t be used to coerce a state into acting unconstitutionally.

v. Majority liked the argument that just as a library can’t be compelled to stock every book written, it can’t be compelled to allow access to every web site.

vi. Souter (dissent) didn’t agree – the Internet access is available but then purposefully narrowed, whereas with books if they were never ordered they can never be taken away.

vii. While the special nature of the Internet didn’t change the forum analysis here, that’s a point worth considering – does the Internet become a NPF because it’s accessed through a computer in a public library?

The Widmar Transformation Principle: 

i. By means of the government selectively inviting certain folks to a NPF, it is transformed into a DPF (designated public forum), whereby use of the forum is restricted to an identifiable group. As to that identifiable group however, the court will treat the DPF as a TPF.

ii. This makes government unhappy, they don’t want the invitees to be able to talk about anything they want to, so the work-around for the government is to invite speakers based on subject matter restriction.

iii. This way speakers are invited only to talk about x, y or z and if they insist on talking about anything else, they get ejected.

iv. The “transformation” part occurs when a NPF is transformed into a DPF, and is then treated by the court as a TPF as to those invitees.

Free Exercise
Introduction:
Three broad areas: those in which government must accommodate free-exercise, may accommodate and may not accommodate.

Torcasco v Watkins – an easy one. The court struck down a Maryland statute requiring that all public officials must profess a belief in God.

Church of the Lukumi v City of Hialeah (1993)(pg.505) – another very easy one. The city ordinance was punishing the slaughter of animals solely because it was done in connection with religious beliefs, rather than for cruelty, sanitation or other reason. Punishing religious motive alone will get you strict scrutiny, and you’ll lose.

Larson v Valente – a Minnesota law exempted some but not all religious organizations from a registration requirement. Effect was to financially hurt religious groups who got more than half their contributions from non-members. Court saw this as violating the establishment clause b/c the effect was to favor mainstream religions.

When Can Government Carve Exceptions for Religious Conduct?

i. Sherbert v Verner (1963)(pg.512) – a 7th day Adventist was denied unemployment benefits by South Carolina because she was turning down jobs that required her to work Saturdays. The state didn’t see her religious claims as a valid reason to pass up the work. The court held there was no compelling interest in S. Carolina not creating for her a religious exemption.

ii. US v Lee – An Amish elder employing several other Amish folks claimed he shouldn’t have to pay social security for his EEs because their religion already required taking care of the elderly. No dice said the court, it would be a slippery slope and income tax exemption would surely be the next claim.

iii. Employment Division v Smith (1990)(pg.522) – American Indians wanted to smoke peyote for religious purposes. Did Oregon have to carve out an exemption for these guys in its criminal statute?

iv. We need to be dealing with a compulsion law of general applicability…

a. That regulates human conduct and imposes a burden or punishment for non-compliance

b. Is religiously neutral

c. And is constitutionally valid (except for free exercise concerns) e.g. it can’t be attacked on free speech grounds

v. In the above case, the government has no motivation to carve out an exemption for religious conduct, however…

vi. …the government may accommodate, but must remain on the right side of the establishment clause.

vii. Exceptions to the (big) Smith holding:

a. A Lukumi situation – the law is not religiously neutral

b. Free exercise is asserted along with other rights, e.g. privacy

c. A “condition case” – in order to get rights everyone else enjoys, a person of x religion must do something opposing their beliefs to get those rights (e.g. public funds).

Establishment Clause:
Establishment cases can be divided into two broad categories: (1) financial support cases and (2) religious ceremony cases.

The Ceremony Cases: 

The Lemon Test
(1) The law must have a secular legislative purpose

(2) It must have a primary effect that neither advances nor inhibits religion.

(3) It must not foster excessive government entanglement w/ religion

The Lemon Test might be out of favor, but has never been explicitly overruled.

McCollum v Board of Education (1949)(pg.536) – a high school had a mandatory attendance policy but set aside one hour per day for either (i) study or (ii) to go to a designated room and pray. The court struck this down – concern was that the choice was really no choice at all, there was too much pressure to pray.

Zorach v Clauson (1952)(pg.536) – much the same facts as above, only the court upheld it. The apparently decisive difference was that here the kids went off campus to go to church where attendance was taken.

School Prayer Cases:
K through 12 has been separated from post high school by the courts.

Bottom line is that the court may not require a religious ceremony to occur in K-12 in a public school. The teacher is as much an agent of the state as the principal.

Need to look at who is doing the establishing – if it’s not an agent of the state then there’s no constitutional violation.

Also look at what is being established – a moment’s silence in the morning before class is not necessarily the same thing as prayer.

Wallace v Jaffree (1985)(pg.540) – An Alabama statute was struck down because it said “meditation or prayer” – the word “prayer” was a fatal blow because that constituted establishment of religion.

Santa Fe Independent School District v Doe (2000)(pg.548)

(i) Prayer at school football games. Unusual twist was that students had an election to decide (i) if there would be a prayer and (ii) who would offer it. Court struck this down.

(ii) Problem was that the school’s PA system was being used.

(iii) Four factors examined in this case:

a. The pre-game prayer does constitute a religious ceremony.

b. The prayer occurred in a government facility.

c. The prayer was public in nature, in that it occurred in a manner ensuring unavoidable exposure by all persons attending the broader activity.

d. The prayer occurred as a result of a governmentally approved mechanism (the two step student election) which was clearly designed to determine whether the prayer in question should occur.

Post K-12
(i) Marsh v Chambers (1983)(pg.556)

(ii) The court ducked the Lemon test here and didn’t apply it.

(iii) A chaplain paid by the state is allowed to offer a prayer.

(iv) The argument is that (i) the minds are less malleable and (ii) unlike high school which has a mandatory attendance policy enforced by law.

(v) The court said that the content of the prayer should not be of concern to government where, as here, there is no attempt to convert the prayer opportunity into a means to disparage other religions. But Buchanan says this puts government in the position of having to review the content of the prayer. 

Stone v Graham (1980)(pg.550)

Kentucky law held unconstitutional that required a copy of the 10 commandments, purchased with private funds, on the wall of all public school classrooms.

Majority of the court did not see any secular purpose to the law.

Epperson v Arkansas (1968)(pg.550) – invalidated an Arkansas “anti-evolution” law, prohibiting the teaching of Darwinian evolution in public schools.

The purpose of the law was to advance anti-evolutionary religious belief.

Buchanan spent about 10 minutes talking about the evidence an evolutionary theorist versus a creation scientist would bring to the classroom – his greater point seemed to be that perhaps we should question whether “non-scientific” evidence of the type brought to bear by a creationist is acceptable knowledge to impart on school kids.

Public schools can teach about religion if they want, e.g. a comparative religion class, they can’t just advocate one view as a matter of fact, or as the one true faith.

Edwards v Aguillard (1987)(pg.551) – Louisiana’s Act required that there could be no teaching of evolutionary theory without equal time being given to the teaching of creation science. You can teach none at all, or both, but not just one.

Again there was a problem with the first prong of the Lemon test, the law had no secular purpose. Apparently it was created to advance the Christian Bible Genesis version of creation (notice they didn’t require equal time afforded to the Hindu version, etc.)

How do we determine whether the primary purpose of the law is secular (Lemon test prong one)? 

Look at (1) express statements in the statute, (2) legislative history, (3) 

Note that the Act required providing study guides and resources for creationism, but not for evolution – it was slanted toward protecting teachers of creation science.

Lynch v Donnelly (1984)(pg.557)

City of Pawtucket, RI, erected a traditional Christmas display in a park owned by a nonprofit organization in the heart of the shopping district. It featured lights, animals, Mary, Jesus and Joseph.

The majority held that this was not a violation of the establishment clause. Why? Because of the proximity of the religious symbols to secular symbols. Buchanan calls this the “add a secular symbol test” – stick a few reindeer, elves and a Santa in with baby Jesus and you should stay on the right side of the establishment clause.

Buchanan thinks that what O’Connor does in her concurrence is restate the Lemon test in language that makes more sense to her: (i) excessive entanglement (ii) government endorsement or disapproval of religion. He thinks that the current court is more inclined to pick up O’Connor’s endorsement language than it is to apply the Lemon test.

Allegheny County v ACLU (1989)(pg.563) – a nativity scene, freestanding on the courthouse steps, held to be unconstitutional. No secular symbols were present to “take the sting” out of the religious display.

RELIGIOUS CEREMONY WEIGHT FACTORS:

Handout: Weight factors for the “religious ceremony cases” – i.e. cases in which religion is moving toward governmental institutions.

(1) Coercion vs. voluntarism

(2) Religious neutrality vs. propagation of belief

i. Openly subjective view of teacher problem

ii. Slanted selection of course material problem

(3) Age of the group factor – i.e. mature adults vs. malleable minds of young children

(4) Disruption of secular function factor (e.g. does it disrupt the teaching function to let kids out of school for an hour) – i.e. continuing religious use of secular facilities (considered from the point of view of frequency of use and numbers of people affected) vs. occasional secular accommodation to religious functions.

(5) Is the challenged exercise in fact a religious ceremony? This weight factor hovers over all of the religious ceremony cases.

(6) Financial support factors

(7) Government encouragement factor

Capitol Square Review Board v Pinette (1995)(pg.565)

i. General public were invited to use a public square to erect displays; the KKK wants to display a Latin cross.

ii. Court found that free speech concerns required the city to allow the Klan their display, and doing so would not violate the establishment clause.

iii. Plurality of 4 justices with Scalia in the lead adopted a per se rule – if the religious expression is purely private (i.e. government had no input into the message the KKK chose) and if it occurs in a TPF or DPF open to all, there is no establishment.

iv. The five remaining justices wouldn’t buy into this though because they felt there was too much room for exceptions, so they just followed prior use of the endorsement by government analysis.

v. Bottom line is that the 3 prongs of Lemon will still be used, even if there’s a TPF or DPF and we’re dealing with a private display.

Financial Support Cases:
FINANCIAL SUPPORT WEIGHT FACTORS:

Handout: Weight factors for the “financial support” cases – i.e., cases in which government aid is moving toward religious entities:

1. Provision of normal protective and maintenance services versus provision of a particular cost-offsetting support.

2. Service provided to all persons and entities in the community versus service limited to a particular segment of the community.

3. Within the segment of the community benefited, substantially the same benefit provided to religious and secular classes versus service tailor-made for users of religious institutions.

4. Religiously neutral service versus religiously biased service.

5. Aid to parents or children versus direct aid to religious institution (a proximate cause weight factor).

6. Age of the group factor.

Everson v Board of Education (1947)(pg.568)

i. Local school board adopted a resolution allowing reimbursement to parents for money spent to transport their children on public buses. Local taxpayer challenged the payments going to parents of Roman Catholic parochial school students.

ii. Obviously the fire dept is not required to stand idly by while a church school burns – everyone would concede that.

iii. In this case the court upheld the local ordinance.

iv. I think it’s notable that parochial schools save the taxpayer millions of dollars annually. If it’s a public school, the taxpayer is paying for the school and the bus ride, whereas with the parochial school they only pay for the bus ride. And remember – parents of parochial school kids are taxpayers too – they contribute to the upkeep of public schools.

v. Isn’t the contrary position that the parents of parochial school kids should have the potion of their taxes refunded that go to public schools because they don’t benefit?

vi. Application of the financial support factors above:

a. This is just the provision of normal maintenance services (the majority thinks).

b. It’s also a service provided to all persons in the community – all school kids get their bus rides paid for, not just parochial school students.

c. Within the segment of the community benefited (school kids who need a ride) this service was not tailor-made for the use of religious institutions – the same benefit was provided to religious and secular classes. Didn’t matter what school you go to.

d. Religiously neutral service? Yes – not very likely that a bus ride is going to result in some attempt to indoctrinate the kids in a religion. Just a bus ride.

e. The aid went directly to the parents rather than a religious institution.

1947-83 Buchanan said the court slipped into an “ad-hoc balancing approach” where it applied the factors subject to the facts of the case. The downside is that this leads to unpredictability.

Mueller v Allen (1983)(pg.572)

Held: If the political process wants to totally subsidize religious education, they can do so and it will be constitutional.

Minnesota’s state income tax program allowed deduction of expenses incurred re: children’s education. Granted to all parents, regardless of where they go to school. Sustained by court.

Note that the statute itself has a “religious use kicker” written into it – no deduction could be taken for religious books, only secular textbooks.

Mueller v Allen Test: meet these two prongs and the statutes will be upheld…

(1) Equal access to the aid for everyone (neutrality test), religious and non-religious users both.

(2) Aid could not be used for religious purposes (e.g. buying communion wine or bibles).

Mitchell v Helms (2000)(pg.591)

The aid in question was free computers to public and private schools, including parochial schools. There was no restriction on how the computers would be used, they could be used for religion or math.

The aid was sustained; no religious use of the aid was identified as being dominant.

A plurality said “Give me neutrality in the content of the aid (e.g. computers) and neutrality of the recipient (not just religious schools), and it’s constitutional.” Note: just a plurality.

Zelman v Simmons-Harris (2002)(pg.592)

i. The school vouchers case.

ii. The aid is reaching religious schools through the independent decision making of parents, and is not being granted for religious purposes.

iii. There’s no theoretical constitutional objection now to the total funding by the state of religious schools (assuming states had the resources to do it) provided the same money is offered to public schools.

iv. No clear answer when the aid is given directly - Note that in Mitchell the computers went directly to the schools, but we don’t have a case answering the issue of what the test is when the aid goes directly to the school, and there’s no middleman. Not answered clearly in Mitchell with the computers given as aid because it was a plurality.

v. The economic reality argument: looks to the substance of the aid, rather than the form. While there is a middleman b/w the aid and the church schools in Zelman, 96% of the children participating in the scholarship program went to religious schools (so the logic goes, if you grant aid, it’s a lock that the majority of the money will go to religious schools).

Locke v Davey (2004): Washington state, to avoid establishment concerns, is not constitutionally obligated to fund a student’s scholarship if he chooses to use it for religious training. They COULD have created an exception if they wanted to, but they’re not required.

This is an example of government doing less than it may.
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The court seems to have been pretty clear that the state legislatures may not delegate political decision making power to religious establishments. Larkin v Grendel’s Den, Inc. – Mass. law gave churches and schools the power to veto liquor licenses to restaurants within 500 feet of schools. Quintessential establishment – this will never fly.

Religious function EE = priest, Secular function EE = janitor.

The test for religious function v secular function is to ask whether there is an equivalent in the secular world (e.g. if there a secular equivalent of a priest? No, but there is for a janitor).

Quadrant 1: This is a religious employer saying “If you’re not our particular religion, don’t apply for this religious function job because we don’t want you.” Free exercise looms large here, and suggests this type of discrimination is constitutional. Free exercise overrides the equality issue. Employment law supports this too – religion can be a BFOQ.

Quadrant 2: This is the gender hypo – the Catholic church says they want only men as priests. The free exercise value is going to trump the equality issue here.

Quadrant 3: Example – janitor is fired because he is not a Mormon. §702 of title VII creates an exception for religious corporations with respect to the employment of individuals of a particular religion to perform work connected with a carrying on by such corporation of its activities. 

Turns out it IS okay for government to create this special exemption for religious entities. In the Amos case the fired Mormon janitor made the losing argument that the title VII exemption is a violation of the establishment clause.
Overbreadth, Vagueness and Prior Restraint:
Techniques the court uses, particularly in the 1st amendment area.

PROTECTED SPEECH ZONE

UNPROTECTED SPEECH ZONE


1


2


3

Overbreadth/Vagueness:

Assume government is prosecuting the A’s for their unprotected speech.

Diagram illustrates overbreadth – in the first example, way too much protected speech (B) is being swept-up by the statute.

In the 2nd example, only a little protected speech is swept-up by the statute when it is applied.

In the 3rd example, about half the time its applied, the statute sweeps up protected speech.

How is it that the courts seem to be allowing A’s to come to court and argue about the free speech effects on hypothetical B’s? 

Policy – chilling of speech. It’s hard to find someone to test the waters and see if the statute will reach their speech, so allowing standing for hypothetical injury means nobody has to be a crash test dummy to find out where the limits are.

In case 2 above, an example is the Ferber child porn case. The A’s operating in the unprotected speech zone do NOT get to go to court and argue overbreadth because the amount of unprotected speech that goes on so dwarfs the possible protected speech.

In case 1 above, government has really, really screwed up and written their statute to sweep up way too much protected speech…the lion’s share of the restricted speech is protected.

In case 3 above, government gets it right about half the time.

There may be cases where the court finds that the particular petitioner’s free speech rights have been violated, but rather than overturn the whole statute (facial challenge) the court will only permit an as-applied challenge and find the statute unconstitutional as applied to the petitioner.

Just because a statute is specific does not mean it can’t be overbroad (e.g. Erznoznik – no nudity on drive-in movie screens).

Vagueness:

A vague statute is likely to be overbroad because notice (of the conduct you’re prohibited from) is a fundamental part of due process. Also for the courts to enforce the statute consistently, it needs to be clear in it’s limits.

Government has greater power in setting conditions to access to statuses it has created, than it does in regulating human conduct.

Prior Restraint
In one sense you could say that government enacting a criminal statute is a prior restraint.

Definition: Government action that prohibits you from speaking without advance governmental approval.

You could call this an “advance submission requirement” – government has to bless your speech before you get to make it.

Any system of prior restraint carries a presumption of unconstitutionality. It has to jump through a lot of hoops to be constitutionally upheld.

The rules for prior restraint schemes:

(1) Burden is always on the censor to show your speech isn’t protected.

(2) The censor must act promptly.

(3) The decision must be promptly appealable by judicial/adversarial process.

EXAM FORMAT:

3 essay questions

Job 1 - Recognize the issues.

Job 2 – Look for facts that can push the issue one way or the other (conclusion irrelevant)

If there’s an issue that can’t clearly be resolved, say so.

Job 3 – feel free to use any historical or policy issues

Assume the standards of the current court and apply current law (no need to revisit history unless its pertinent to the set of facts).

Do not have to cite to cases, explaining the analysis is enough.
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