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Introductory class:

Default rule in the USA is employment at will; absent a contract or promise an employee (EE) can quit anytime and an employer (ER) can fire any time.

Just cause: a firing that is related to either work performance or economic conditions.

EEs can be protected from arbitrary firings by contracts, collective bargaining (unions) or both.

A good collective bargaining agreement will make just cause the only proper grounds for termination.

Constitutional protections only protect against state action, hence would only kick-in when your employer is the state: government EEs are protected but private sector EEs aren’t.

Constitutional protections provide an exception to the at-will doctrine.

Another exception to at-will are common law actions (defamation, wrongful discharge).

Statutes are the third exception, e.g. worker’s comp, the family leave act.

No cohesive body of law protects EEs, employment law draws from many areas and there are gaps.

E M P L O Y M E N T   A T   W I L L

Clarke v Atlantic Stevedoring (pg. 28)

Plaintiff and his 96 assignors alleged breach of K: they were replaced with white workers.

The court found that the letter stating the work was available wasn’t an offer in the legal sense, it was more like an advertisement. Court also said that even if it were an offer, that wasn’t enough to overcome the presumption of employment at-will.

No specific term of employment was mentioned (how long).

Nowadays there’d be a discrimination claim available, and possibly a tort claim for violation of public policy using an anti-discrimination statute.

A tort claim for wrongful discharge would get you better damages than a federal law discrimination claim.

Federal anti-discrimination laws don’t apply if there are less than 15 EEs.

D I S C H A R G E

Judicial Erosion of Employment at will

(1) Public Policy
Gantt v Sentry Insurance (pg. 990)

EE is claiming that he was constructively discharged for cooperating with a colleagues sexual harassment claim. He has brought a tort action for wrongful discharge and wants back pay and compensatory damages.

Constructive discharge: a reasonable person would consider the working conditions to be such that they felt compelled to involuntarily resign. The EE does not have to establish that it was the ER’s purpose to get them to resign, only that they created a condition where that was the outcome.

The court held that the ER did not have the right to terminate even an at-will EE for an unlawful reason or purpose that contravenes a fundamental public policy. In this case that was an easy conclusion for the court to reach because there was a criminal statute making it a crime to fail to cooperate with a state investigation of a sexual harassment claim.

The rationale is that public policy is so ingrained into the public’s psyche that to allow ER’s to use the at-will doctrine to escape their obligation to the public is counterproductive, e.g. the public policy against firing EEs for jury duty.

In such cases the EE carries the burden to demonstrate that there is a public policy that covers their situation, and that their wrongful discharge violates that policy.

The concern of the Gantt court and of the ER in that case was that with there being so many public policies, how can the ER effectively be on notice about them all? California’s answer is to require that any public policy exception be anchored in the state constitution or in a statute.

What to look for to determine if a policy applies:

(1) Does the conduct affect society at large? (i.e. does the desired conduct benefit us all, such as jury service or cooperating with criminal investigations?)

(2) The policy must be (i) fundamental (ii) substantial and (iii) well established; these requirements are easily met if there is an applicable statute.

The policy exception varies by jurisdiction; some courts will look beyond statutes to the common law, administrative law and decisions, or ethics standards for a profession.

A problem for plaintiff’s lawyers is that the wrongful discharge tort claim varies from state to state, so you’re not automatically apprised of your policy sources.

A minority of states have no public policy exception and don’t recognize a wrongful discharge claim on the basis of public policy.

Public health and safety has been recognized by courts as an important non-statutory source for public policy exceptions.

Some courts have extended the public policy exception to claims involving an EE’s right to privacy.

Gantt illustrates the most widely accepted formulations of the public policy exception to the at will rule, under which individuals may not be discharged for: (1) refusing to commit unlawful acts (2) exercising statutory rights (3) performing public functions; or (4) reporting an ERs unlawful conduct.

The Sarbanes-Oxley Act exacted in 2002 in response to Enron, Worldcom, etc protects whistleblowers at public companies who report financial wrongdoing.

On the definition and nature of firing “for cause”: see the Gantt case, with letter implying continued employment conditioned on “acceptable performance.” Many courts will insist that ERs judge performance in good faith – ER can’t claim an EE who broke the sales record under-performed.

Murphy v American Home Products (pg.996)

This case shows the opposite outcome to Gantt in that the New York court opted not to recognize a public policy exception when proposed by the plaintiff’s lawyer. They felt it was up to the state legislature to dictate where that line was drawn.

Some might argue that the legislature should do this b/c they are elected by the people, for the people; then again, maybe they get their biggest campaign contributions from lobbyists for large employers.

Employment at will is a judicial presumption, created by the judiciary themselves, its not black letter law, so they could trim and modify it however they saw fit.

Wrongful discharge is criticized for being available only to highly compensated EEs who can afford a lawyer; cases involving minimum wage EEs aren’t much of a draw unless there is a shot at big punitive damages.

In some states having a valid wrongful discharge tort claim may hinge on if the EE reported the ERs misconduct internally (to their own management) or externally (e.g. to the press). Reporting outside may be taken by the courts as stronger evidence that the EE is acting in the public interest, rather than being involved in a private dispute with their ER.

Texas Law: Leading case is Sabine Pilot, 687 S.W.2d 733: the sole public policy exception recognized in Texas exists only when the EE is fired for failing to do an illegal act (in this case a deckhand refused to pump effluent into the gulf). If the firing is for mixed reason (refusal to do an illegal act and one or more other reasons) the exception to at-will does not apply. Texas’ view is that the legislature should dictate the exceptions.

Texas has a number of very specific statutory provision that give rise to a plaintiff’s claim for wrongful discharge, e.g. being fired for reporting an ER’s statutory violation; the statute itself creates the claim rather than the looser notion of public policy.

2. Breach of Contract

2a. Statutory Contract
As an EE, if you can show you have a K with your ER, you can defeat the at-will presumption.

At will is only a rebuttable presumption, subject to change in writing or orally.

Marcy v Delta Airlines 

Involves the Montana Act (called the WDEA – Wrongful Discharge from Employment Act); the effect of the Act has been to make no employment at-will. ERs like this in that it makes their exposure to possible damages ascertainable.

Also under Montana law the losing litigant must pay for the winner’s legal costs, creating a big incentive to go to arbitration.

This case involved the lady who put through vacation time as regular time on her timesheet; she claimed mistake, her ER claimed theft.

The issue was whether under Montana law, if the ER acted in good faith in discharging the EE but apparently acted under a mistake of fact, is that still a “legitimate business reason” for the firing, hence “for cause” within the meaning of the statute?

The court held for the plaintiff, finding from prior state decision that one of three listed non-legitimate reasons for a firing was mistake of fact.

This up’s the stakes for ERs – now they’re not just liable for firing EEs in bad faith, but they’re just as liable for honest mistakes; big incentive created for ERs to investigate fully before firing someone.

2b. Written Contract
Gordon v Matthew Bender Co.
Gordon, a casebook salesman, is relying on a letter he got from his ER that he claimed conditioned his continued employment on acceptable sales performance; he argues that he was fired before his sales dropped unacceptably, hence he was fired without cause.

The court didn’t recognize the letter as a K changing his position from at-will; there was no specified term in the letter. Also “good cause” isn’t the same thing as “acceptable performance”: good cause is an objective standard whereas acceptable performance is whatever the ER thinks it is.

Good cause means different things in the white collar and blue-collar context; blue collar means essentially show up sober and don’t fight on the job. White collar however involves a lot more intangibles, such as build company reputation or foster team spirit. 

Ironically the ER may have more leeway to fire white-collar workers for cause because their performance is more subjectively rated.

Scribner v Worldcom

The plaintiff’s division was to be sold; fight is over vesting of his stock options, which would only happen if he were not fired for cause. Worldcom wanted him to sign a release that his firing to effectuate the spin-off was for cause, which would mean his options didn’t vest.

The issue is how to interpret the word “cause”; Worldcom wrote the K such that they retained sole discretion to interpret its terms, including the word “cause.”

The court held that “cause” is a performance related concept, and that it was a term of art which could not be changed by Worldcom to a strained definition that suited their purposes; selling the plaintiff’s division clearly is not performance related, hence is not “for cause.”

The general rule regarding written contracts is that if the K is for a definite term, the EE may be discharged before the termination date only for breach of a contract provision or for “good cause.” When an EE proves she was discharged in violation of an employment K, the burden shifts to the ER to prove it was for good cause.

Summary:

We should have an appreciation of:

(I) What an ER must do when there is an employment K

(II) What “cause” means

(III) Keep in mind that few EEs have access to the courts: is the Montana system better whereby any EE can initiate an action and go to arbitration?

2c. Implied Terms of an Oral Contract
Pugh v See’s Candies, Inc. (pg.1019)

· The alleged oral contract in this case wasn’t decisive on its own. The court also considered that the oral statement was made by the ER’s then President, that he had received favorable reviews, that he’d been there a long time.

· Longevity of service can be important b/c the longer the ER is there, the more evidence there is of giving consideration in return for ER’s promise they can work there. Longevity also functions as an implicit approval by the ER of EE’s performance.

· “Life-cycle” theory of employment: a young EE creates more value than the (miserable) wage they take out, whereas an older EE (highly compensated) creates less value than they take out.

· The Implied Oral Contract theory probably wouldn’t work as well for a new EE.

· Mr. Pugh was able to demonstrate a prima-facie case of breach of an oral K, so the burden of production now shifts to the ER to produce rebuttal evidence as to a reason for EE’s firing. Remember that the EE still keeps the burden of persuasion.

2d. Employee Handbooks and Manuals
Woolley v Hoffman-La Roche, Inc. (pg.1026)

· Plaintiff contends the EE handbook makes two promises: (a) he can’t be fired at-will, only for cause (b) only could be fired after the procedures in the manual were followed.

· Court reasons that the EE, having read the manual, would believe that the ER’s intent would be to only fire for deficient performance. There was extensive language in the manual detailing procedures for a termination for poor performance.

· There are also reliance/estoppel issues at play: the ER can’t in equity be allowed to get the benefit of the manual (e.g. creating the sense to job candidates that Hoffman La-Roche is a good ER) but at the same time disclaim the manual when it suits them.

· Contract doctrine usually holds ambiguities in language against the drafter.

· An EE continuing work for an ER after a change to the manual might work against an EE, it suggests tacit approval of the change.

· In this case the context and scale of the manual were weighty factors: everyone in the large company got a manual, and EEs at all levels got a copy.

· A good escape route for ERs in writing these manuals is to use a clear disclaimer stating that they don’t intend to vary the at-will rule. ERs should also avoid over-selling job security at the time of initial hire.

Covenant of Good Faith and Fair Dealing:
Fortune v National Cash Register, Co (pg.1035)

· Right after making a $5mil sale, on which he’d receive a commission, EE was demoted to a different job title. He got 75% of his commission for the sale, the other 25% contingent on still being the client’s Account Manager at the time of product delivery.

· Plaintiff’s contention is that NCR demoted him to duck the remaining 25% commission payment, and in doing so they breached the unspoken/unwritten covenant of both parties to deal with one another in good faith/fairly.

· There must be a contract in order for this covenant to come into being; in Fortune the contract for commissions was sufficient for the covenant to attach.

· The court put the covenant issue to the jury on the basis of the timing of his firing.

· Very much minority law, only about 6 states recognize it.

· The covenant can’t attach to at-will employment contract, because if it did it would immediately turn those contracts into for-cause.

· Damages for breach of the covenant sound in contract, not in tort, which means no punitives.

Other Protections from Discharge: Common Law
Wilson v Monarch Paper Co. (pg.1059)

· This is the “Wilson is old” sign case: Wilson was paid like an executive, they just had him cleaning up the canteen and sweeping the floor.

· He sued under TX law for IIED; the pivotal issue for his case was whether the ER’s treatment of him was “extreme and outrageous.” (The court decided the humiliation was enough to qualify it as outrageous).

· If you bring an age or race discrimination claim against an ER and you want to collect big punitive damages, you need a pendent state law claim to go with your federal law claim: punitives are capped under federal law, but not under state.

ANTI-DISCRIMINATION LAW
Framework: 

Anti-discrimination law comes from either (i) the US Constitution or (ii) statute.

The constitution’s protections have a narrow application because they really only apply to state ERs. Statutes are applied in a much more diverse way, e.g. 42 USC §1981 although based on the 13th amendment is also found to apply to private ERs.

History:

Title VII prohibits discrimination on the basis of:

(i) Race

(ii) Color

(iii) Religion

(iv) Sex

(v) National Origin

In 1975 Congress added Age to the list of protected categories when it created the ADEA – no discriminating against people based on age who are over 40.

Title VII is administered by the EEOC whereas the ADEA is administered by the Dept of Labor.

1990 the ADA was added, administered by the EEOC.

The method of proving a claim is common to the ADEA, ADA and Title VII.

This course will not cover a disparate impact claim; this is an unusual type of claim whereby the EE does not have to prove the ERs intent to discriminate, only a disparate effect resulting from the ERs action.

Disparate Treatment: The Plaintiff must prove the ER discriminated based on one of the protected categories. Disparate treatment claims may be subdivided four ways based on the kind of proof/evidence needed:

(i) Individual claim, direct evidence, e.g. “Irish need not apply.”

(ii) Individual claim, circumstantial evidence (evidence which if believed tends to prove the fact in issue)

(iii) Hybrid – mixed motive; this is a special method of proof that requires direct evidence and it operates more as a defense than a claim.

(iv) Systemic – this claim covers enormous groups of EEs and is proven entirely using statistical evidence.

Although sexual harassment is a kind of disparate treatment claim, if functions differently so arguably it’s a 3rd type of claim unto itself in addition to disparate impact and disparate treatment.

Harms caused by discrimination:

a. Businesses have to pay higher wages, because they narrow their applicant pool by excluding certain groups through discrimination

b. Minorities may boycott racist businesses

c. Psyche harm: damage to self-esteem causing people to “drop out of the race”

d. Societal burden of welfare/medicare for under-employed groups

Under Title VII there is no distinction between groups (age, race, etc) as to the level of scrutiny each group receives. Title VII’s goals are to (i) ultimately end discrimination and (ii) give those who are discriminated against a legal remedy.

Slack v Havens (1975) (handout case)

Facts: Four black women were assigned to a particularly arduous cleaning duty because in the words of their supervisor “black folks clean better.”

The law doesn’t permit recovery as against the supervisor because the ER is the one actually in a position to do something about the behavior.

Facts: Senior management attempted to back-off from the supervisor’s statements but were unable to because of (i) the agency relationship and (ii) they ratified his decision to fire them in a later meeting by telling them to do the cleaning or they’re fired for sure.

The supervisor’s statement amounts to direct evidence.

Cases in the 1985-91 date range are rendered suspect because of 1991 amendments to title VII. The ’91 amendments instituted punitive damages for the first time, and also the right to a jury trial.

Autry v North Carolina Department Human Resources (1987) (pg.747)

Facts: Plaintiff is a black female claiming she was passed-over for promotion in favor of a white woman. Plaintiff claimed she was (i) qualified (ii) had acceptable work evaluations (iii) had a much shorter interview than the white candidate.

Plaintiff has a much more tenuous case than in Slack; her evidence is circumstantial. The court said her evidence was not enough because she failed to prove that (i) the white applicant was not qualified and (ii) she was more qualified than the white candidate.

Courts’ responses to proof problems in circumstantial cases:

The US Supreme Court has handed down a 3-step analysis to the district courts. All of the evidence will be in before the court will make this analysis, plus all motions for directed verdicts.

The trial court will look for a four-factor prima facie case:

(i) The plaintiff belongs to a protected class

(ii) The plaintiff was qualified (not the most qualified, just at least met the minimum qualification)

(iii) There was an adverse action

(iv) In a hiring or promotion situation, that someone else got the position or it remained open.

Once the plaintiff has established that they have a prima facie case, this gives rise to a rebuttable presumption that the ER discriminated.

The so-called SLNDR (slender) stage of the case belongs to the defendant. The ER has the burden of production to come up with evidence that there was Some Legitimate Non-Discriminatory Reason for the action against the EE.

If the ER does provide such a reason, the presumption balloon is popped and we move to the pretext stage of the case; the plaintiff has the burden of production and persuasion to show evidence that discrimination is more likely to be the reason for the ERs action.

The plaintiff does not have to produce new evidence at the pretext stage, they can choose to just revisit their prima facie case if they wish.

Title VII stages:

	(1) Plaintiffs prima facie case
	(2) SLNDR
	(3) Pretext

	Four elements
	Defendant has burden of production.
	Plaintiff has burden of production and persuasion to show discrimination is the more likely reason than the SLNDR.


If the ER does nothing at all to refill the position of a fired EE, the courts have adopted a policy of moving the proof of the 4th element to the ERs SLNDR part of the case, i.e. the ER must explain why they never hired a replacement.

Swierkiewicz v Soreman N.A. (2002) US Sup. Ct. (pg. 285)

Held that the plaintiff’s prima facie case does not have to be set out in the plaintiff’s complaint, the notice pleading standard of the FRCP is sufficient. FRCP 8(a)(2) requires a “short and plain statement showing the pleader is entitled to relief.”

A title VII case trial is structured such that the plaintiff (who puts on his case first) must put on their prima facie case and also the pretext portion before they rest (i.e. “The defendant will try to tell ladies and gentlemen than my client was fired because he was tardy but the real reason is because of his race).

St. Mary’s Honor Center v Hicks (1993) stands for the principle that if the plaintiff shows there is pretext and the defendant’s SLNDR is disbelieved, the jury may find that there was discrimination and hold for the plaintiff (but they don’t have to).

The result of Hicks was that particularly at the summary judgment stage there had to be some evidence of pretext, plus some other evidence to substantiate plaintiff’s claim proving discrimination.

Reeves v Sanderson Plumbing (2000) US Sup Ct. – cleared up Hicks somewhat by reaffirming the principle that the jury may find for the plaintiff on the prima facie case coupled with disbelief of ER’s SLNDR.

Employer’s side of the case and the BFOQ:
Defenses other than the BFOQ:

1. Get in the way of the EE’s proof, i.e. there was a SLNDR for the ER’s action against the EE. ER can always just attack the plaintiff’s case using circumstantial evidence.

2. An affirmative action plan is also a defense (more later in the course).

3. BFOQ: Note, not every category is available as a BFOQ: religion, sex and national origin CAN be BFOQs, but race and color CANNOT.

a. The legal standard for a BFOQ is that the qualification be “Reasonably necessary to the normal operation of that particular business.”
b. The burden of persuasion for the BFOQ is on the ER.

c. This is a “Yes, but….” Defense. The ER must admit discrimination and can then go on to explain about the BFOQ.

d. There are ambiguous terms in the legal standard: “normal”; the emphasis on this “particular business” makes applying the standard a case-by-case inquiry; what constitutes “reasonably necessary”? Necessary is an absolute term however it’s qualified by the prefix “reasonably” – that’s like saying a person is “reasonably dead.”

e. In a case that we do not cover the courts have said that “reasonably” is a third party objective standard, i.e. not the ER’s subjective sense of what is reasonably necessary.

Wilson v Southwest Airlines Co. (1981) (pg.319)

· Plaintiffs are 100 male job applicants wanting to be flight attendants.

· Defendant ER Southwest argues that sex is a BFOQ; claim they’re a “sexy airline” catering primarily to a male clientele and that their image gives them a competitive edge in a tight industry.

· Issue: Is femininity or female sex appeal a legitimate BFOQ for the job of flight attendant or ticket agent with Southwest Airlines?

· Title VII prohibits ER’s from making employment decisions based on stereotype.

· The court employs a two-part test:

I. Could a man perform the duties required of a flight attendant?

II. Is the sex of the EE so important that the business would be undermined if men were hired into the job? (Think of this as the “essence of the business” prong).

· If the answer to the first prong is no, a man couldn’t do the job as well, then the inquiry ends there; e.g. a wet nurse or a sperm donor.

· As to prong two, the court said that the business Southwest was in was not “sex in the air” as they claimed, they’re an airline so their principle business is to “transport passengers safely.”

· The statutory language in Title VII is “reasonably necessary” – to this court that means an “essence of the business” test: acting as a fact finder the court must divine the business purpose of the ER (easy here, they’re an airline, but can be harder in some contexts).

· In cases where the “product” on sale legitimately is sex appeal as entertainment, e.g. a strip club, then sex appeal can be a BFOQ.

· In the Southwest case the court buttressed its opinion by noting that Southwest had cultivated this image themselves.

Other exceptions allowing an ER to discriminate:

1. Privacy: e.g. not wanting to hire a male attendant to work in the female wing at a retirement home – protecting the privacy of the old ladies.

2. Safety, e.g. one member of the excluded class would be unsafe – female prison guards in maximum security prisons. 

a. Courts will not allow the use of factors such as physical strength to be a proxy for sex, e.g. a court will tell UPS that it can’t decline to interview all female applicants for drivers jobs if the job requires lifting a 100lb package – the court would tell UPS too bad, test their abilities when they apply.

b. Cost is not a defense in Title VII cases – UPS couldn’t claim it’s too expensive for them to test female applicants.

International U.A.W. v Johnson Controls, Inc. (1991) (US Sup Ct) (pg.889)

· The concern is with the ER’s gender-based fetal protection policy; don’t want fertile women who may become pregnant working with lead in the battery factory.

· We won’t cover disparate impact, but the defense to a claim based on disparate impact (rather than disparate treatment) is that there’s a business necessity for the ER’s restriction.

· One of the odd things about this case is that the 7th circuit below saw it as a disparate impact case, and the Sup Ct spends much of its opinion explaining why that’s wrong, and that it’s a disparate treatment case, hence the proper standard is to require a BFOQ defense.

· The ER’s restriction said that no women could work around lead, unless they had a medical certificate from their doctor saying they were sterile.

· Why did Johnson Controls have this policy? Optimistic reason is goodwill to their EEs, cynical reason is to avoid tort liability.

· This is a disparate treatment case because only women were affected; for it to be a disparate impact case the policy would have to have applied to everyone, including men, but had a disparate impact on women only.

· The Sup Ct said that this is a simple matter of asking whether being female is a legitimate BFOQ; the ER raises the safety defense, claiming the safety of the fetus as a third party.

· The Sup Ct said that the safety exception is limited to instances in which sex/pregnancy interferes with the EE’s ability to do the job.

a. The third party fetus is not intrinsic to the purpose of the job, making batteries.

b. It’s up to the parents to make the call to protect their child, not the ER.

· The Johnson Controls case limits the BFOQ defense because the requirement the BFOQ is based upon (e.g. being a sterile female) must relate to job performance. It also narrowed the safety exception to parties who are essential to the business plan (fetuses – no, prisoners – yes).

Because a BFOQ when offered by an ER is an admission of discrimination, that strategy will preclude the ER from offering a SLNDR.

Facially discriminatory policies can be statistical (e.g. no female partners hired in 50 years) as well as in writing.

Pregnancy Discrimination Act (PDA) – 1978
· 42 USC §2000e(k) – this special amendment qualified “on the basis of sex” in Title VII to also include “because of or on the basis of pregnancy, childbirth, or related medical conditions.”

· “shall be treated the same for all employment related purposes as other persons not so affected but similar in their ability or inability to work.”

· Note that this language contains a built-in BFOQ – if you can’t do the job just as well as someone who is not pregnant, it’s legitimate for an ER to fire you.

· ER’s do not have to accommodate a pregnant EE (change their schedule, duties or extend them leave), but at the same time if the ER has a policy of allowing leave for any and all reasons (e.g. allowing a male EE to take three weeks off for a broken arm), they can’t deny the same courtesy to pregnant EEs.

· There is a chink in the anti-discrimination legislation in that special exceptions made for pregnant EEs will not constitute grounds for a discrimination suit by a man.

· A pregnant EE come would-be plaintiff will always be comparing herself and her entitlements to other EEs – men, non-pregnant women, etc.

Erickson v Bartwell Drug Co. (2001) (pg.591) (District Ct opinion)

· Plaintiffs are female EEs denied contraceptives through their company’s otherwise comprehensive healthcare plan.

· The court didn’t really get into a discussion of the PDA, the holding was premised on Title VII.

· This court’s opinion maybe steps out a little too far by saying that ER’s are required to provide women-only benefits or otherwise incur additional expenses, per Title VII / the PDA.

Pricewaterhouse v Hopkins (1989) (pg.288) *** No longer good law – reading for rationale ***

· Note that the PWC holding does still apply to age discrimination cases because age is not part of Title VII, it’s covered by the ADEA. In every other case however our source of law is (i) the Title VII statutory language and (ii) the holding from Costa.

· Facts: Plaintiff was not re-submitted for partner having been passed over, and was essentially told to dolly-up. She performed her work competently but was a jerk.

· PWC defended claiming that she was not made partner because she was abrasive; the court agreed that she was passed-over in part for that reason, but also because she wasn’t behaving in a stereotypically feminine way. This is a mixed-reason action.

· Title VII does not require that sex be the only reason, just that it be a reason. This was the “new law” coming out of the case.

· The court said that PWC’s counsel in crafting their defense has misunderstood “…because of sex” to mean “…but for sex.”

· Part of the PWC case that we still have today is that the ER will not be liable if it can prove by a preponderance of the evidence that it would have reached the same conclusion had it not considered sex. There would be no violation, hence no damages.

In a mixed-motives case there is a burden shift to the ER to prove the non-discriminatory motive would have caused the same outcome regardless.

Until Costa there was a debate in the courts about whether direct or circumstantial evidence is needed. In PWC the defendants slayed themselves with the statements to plaintiff about wearing more jewelry and makeup, thus making it easy for the plaintiff to establish mixed motive.

Outcome of PW v Hopkins:

I. EE must show race/sex/religion/color/nat’l origin was a motivating factor in their ER’s treatment of them. If they succeed then…

II. Burden shifts to the ER to show that they would have acted toward the EE the same way even without considering the protected status.

III. O’Connor’s concurrence in PWC required direct evidence as a trigger to shift the burden to the ER to explain the “would have.”

IV. Statute: Title VII §703(m) – Congress took the odd measure of writing instructions to judges telling them that they may not use the floor debates to interpret the newly enacted statute – just use the literal language.

V. Title VII §706(2)(B) – the ER can avoid money damages if they can demonstrate that they would have taken the same action absent the impermissible motivating factor (race, etc.) – but the court can still grant declaratory relief, injunction, attorney’s fees and costs.

Codification of the PWC case:
· §703(m) – “When the complaining party demonstrates that race, color, religion, sex or national origin was a motivating factor for any employment practice, even though other factors also motivated the practice.”

· Title VII modifications also changed the PWC holding again in that the ER’s defense is only as to damages, but not as to liability. Moohr thinks this is both pro EE and ER – the EE gets personal vindication knowing the ER is liable for a discriminatory practice, the ER is happy because they’re not on the hook for damages, only for costs.

· A court can give the jury a mixed motive instruction provided the evidence gives rise to that defense for the ER.

· It’s a question of law whether the facts give rise to the instruction on mixed motive.

The Effect of the ’03 Costa decision:
· Costa held that direct evidence is not required for the mixed motive instruction in title VII cases, circumstantial evidence is enough.

· The court arrived at its holding by reading the literal language of the statute §703(m): there’s no requirement of direct evidence mentioned, so it wasn’t part of the legislature’s intent.

· Note: Title VII change does not apply to age because nowhere have congress said they were amending the ADEA, so if you have an age discrimination case with a mixed motive fact pattern, you look to PWC and need to show direct evidence of discrimination.

· The circumstantial evidence requirement arguably lowers the bar for a plaintiff to get a mixed motive instruction over a direct evidence requirement – may be easier after Costa for a plaintiff to bring a case.

· Why would an EE not want a mixed motive instruction?

· If they were a perfect EE with no disciplinary issues for ER to lean on as the “real reason” for their firing

· If the plaintiff has a slam dunk case where the ER has outright stated the reason for the firing was solely b/c of race

· This could also be a pro-ER measure in that there’s lower exposure to money damages.

· If the ER fails in persuading the jury that they “would have” fired the EE regardless of consideration of the forbidden factor, then they lose their chance to avoid money damages.

· The ER has two chances to save themselves:

· We didn’t consider race (etc.) in firing this person

· If we did, we would have fired her anyway b/c she is inept

H O S T I L E   E N V I R O N M E N T

Sexual Harassment:
In 1986 the hostile environment action was recognized in the Meritor case:

Elements:

(1) Unwelcome* attention (behavioral or verbal); 

(2) must be either (i) severe or (ii) pervasive**

* Unwelcome means “uninvited and offensive”

** Severe or pervasive is determined by whether (i) a reasonable person would view it as a hostile work environment and (ii) whether the subjective plaintiff saw it as such

Harris v Forklift Systems, Inc. (1993) (pg.670)

iii. Issue in the case was whether for conduct to be actionable as an “abusive work environment” the harassment must “seriously affect an EE’s psychological well-being” or lead the plaintiff to “suffer injury.”

iv. Remember we are looking for evidence of unwelcome words or conduct that is severe or pervasive to the extent that it creates a hostile work environment, both to the subject belief of the plaintiff and to the extent that a reasonable person would find it to be hostile.

v. The subjective plaintiff’s belief is easy to prove-up, you just have them testify as such, but you still have to plead it.

vi. The point to the Harris case is to establish that the treatment in the workplace gave rise to the cause of action, unlike the IIED tort where emotional or physical harm is required. The language in the case says that a plaintiff doesn’t have to wait until she has a nervous breakdown in order to sue for hostile environment.

vii. This particular harassment is more power related than lust related. The defendant’s conduct exhibited asinine humor but was not as egregious as in many other cases. Perhaps the court took the case for that very reason, to illustrate that you don’t have to be outright raped to have a valid action for hostile environment.

viii. §703 of title VII is the statutory authority for plaintiff’s action: her working conditions as a result of her ER’s abuse are being made less than those of her male counterparts.

ix. Remember that not every last ill-advised statement is going to give rise to a claim for harassment.

x. Factors mentioned in Harris that might be considered:

a. Frequency of the discriminatory conduct

b. Severity of the conduct

c. If it is physically threatening or humiliating

d. If it unreasonably interferes with the EE’s work performance

xi. Remember: when proving a case for sexual harassment, you don’t follow any of the title VII conventions, it is plead like a tort claim with the plaintiff needing to prove-up all four of the elements set out above. (unwelcome verbal/behavioral attention, severe or pervasive, subjective and objective belief as a hostile environment).

xii. When a defendant rebuts, they’ll do the same thing a defendant does in a tort claim, attempt to show that the plaintiff cannot prove one or more of the elements of their case.

Ellison v Brady (1991) (pg. 656) The Term Oil Case
ii. Plaintiff and harasser worked for the IRS, her co-worker kept sending her creepy notes.

iii. Plaintiff did notify her ER, but told them not to take any action, that she would take care of it.

iv. When the harasser is a co-worker of equal status (rather than a supervisor) the EE must tell the ER and give them an opportunity to address the problem in order for a cause of action to lie.

v. The decision by the ninth circuit to adopt a reasonable woman standard is unique; it’s also not the law, the law is reasonable person.

vi. Gays, lesbians and trans-gendered persons are not protected under title VII anti sex discrimination provisions because “sex” is confined to ones biological gender at birth (not sexual preference).

Oncale v Sundowner Offshore Services (1998) (pg. 676)

ii. A same-sex harassment case holding it is ok to bring a sexual harassment claim when the victim and harasser are the same sex.

iii. Oncale is a roustabout on an oil rig whose coworkers would grab his wang, put soap in his butt, etc.

iv. Plaintiff could have pursued a number of tort remedies such as assault and battery, so why did he opt to sue under title VII? Maybe to get at the deeper pockets, maybe to prevent the same thing happening again.

v. Court held that a sexual harassment claim does not have to be motivated by sexual desire to support an inference of discrimination on the basis of sex.

vi. The court said that this holding won’t turn title VII into a general “civility code” for the workplace because not all physical/verbal harassment is prohibited in the workplace, only that which is discrimination based on sex.

vii. Meeting the four elements of a sexual harassment claim is not all that hard, the tougher part is showing that it took place because of sex.

viii. There are (kind of) two parts to proving up a sexual harassment claim:

a. Part 1: establish your four elements of the claim, unwelcome verbal/behavioral attention, its severe or pervasive, subjective and objective belief that it creates a hostile environment.

b. Part 2: use the facts of the case to prove the harassment was because of sex, e.g. calling the male plaintiff a bitch, grabbing sex organs. Often the plaintiff will make the argument that had they been the opposite sex it wouldn’t have happened.

ix. In the case of a bisexual harasser (sometimes called an equal opportunity harasser) it can get tricky to prove the harassment was because of sex. In such cases courts have looked at the nature of the conduct to see if it differs qualitatively between male/female victims.

When ERs will be held liable:

Assuming the plaintiff has proved-up their SH claim…

ii. Quid Pro Quo claim (something for something) results in vicarious liability of the ER for the acts of its agent, the victim’s supervisor.

iii. Hostile environment:

a. By a supervisor – there is vicarious liability, but when there’s no tangible employment action, there is an affirmative defense available for the employer, e.g. (i) we have a reporting policy/mechanism that is set out in our EE handbook, and the plaintiff had a copy but (ii) the plaintiff didn’t complain hence this was an unreasonable failure to report the harasser according to company policy.

b. By a co-worker – operates under a negligence standard, depends upon the plaintiff notifying the ER (either actually or constructively), and the ER must have either done nothing, or done something that was inadequate in that it failed.

Age Discrimination
EEOC v Francis W. Parker School (1995) (pg.378)

ii. The defendant school hired teachers such that their experience dictated salary.

iii. The school was shopping for a teacher in the sub-$28,000 range, which put the plaintiff Harold Johnson aged 63 out of the running.

iv. Johnson put on his prima-facie case, and the school’s SLNDR was (i) you applied late buddy and (ii) we can’t afford you.

v. Johnson’s pretext stage, showing that his age was the real reason he wasn’t hired: (i) they never told me I applied late, they’re dragging this out now that I’ve sued them and (ii) they could have offered me a lower salary, maybe I’d have accepted.

vi. This case made it to the supreme court because it was a disparate impact claim (the kind we haven’t studied).

vii. A business necessity defense would probably work for the school.

viii. The court differentiates the ADEA from title VII in its opinion; it held that there is no disparate impact claim available under the ADEA.

ix. The BFOQ is broader under ADEA than under title VII: age must be reasonably necessary to the normal operation of the particular business or the differentiation is based on reasonable factors other than age. The italicized text is unique to the ADEA BFOQ and doesn’t exist in title VII.

x. A mixed motive case under the ADEA is governed by case law (Price Waterhouse), but for title VII you just read and use the language of the statute, because the ADEA was not covered by the 1991 amendments. 

xi. Under the ADEA, the ER can still avoid liability per the Price Waterhouse holding by demonstrating that they “...would have…” acted as they did, even if they had not considered the protected trait (age).

P R I V A C Y
Bodewig v K-Mart, Inc. (1981) (pg.681)

i. Case involving plaintiff who was a K-Mart checker accused by customer of stealing her $20. Manager turned-out plaintiff’s pockets then had female supervisor observe strip search down to underwear. Customer also observed strip search. Plaintiff quit the next day.

ii. Plaintiff is claiming the tort of outrageous conduct, and K-Mart defends by saying she consented.

iii. This court says there are two kinds of outrage: intentional and that based on a special relationship between the parties. The ERs dominance over the plaintiff here was sufficient to establish a special relationship. Court analogized to landlord-tenant.

iv. Reckless infliction of emotional distress was supported against K-Mart, and the privacy interest was plaintiff’s physical being.

v. The court found that the customer’s manner was outrageous: she did have a right to seek her money back but did so outrageously.

vi. If the plaintiff had been put on notice that she might be strip searched or she consented to it without coercion, then her privacy claim would fail. This court denied K-Mart’s consent defense because the plaintiff (16 year old) was in an inferior position.

vii. What are plaintiff’s chances of a wrongful discharge tort claim? Possible sources of public policy: 4th amendment, state privacy statutes, common law tort claims for privacy violations. Don’t forget though that in Texas a codified law is needed as the public policy basis.

Common Law Privacy Handout:

The common law recognizes 4 causes of action for invasion of privacy:

1. The defendant has publicly disclosed private facts about a person

2. The defendant has intruded upon a person’s seclusion

3. The defendant has shown a person in a false light

4. The defendant has appropriated the name or likeness of a person

The cause of action most often used by employees is intrusion upon seclusion. The elements of this tort are:

1. An intentional intrusion by defendant

2. Upon the plaintiff’s seclusion or private affairs

3. In a manner that is highly offensive to a reasonable person

Element 1: The injury is to personhood, that is, the right to control one’s self-definition. Because the wrong is the intrusion itself, the plaintiff need not sustain a physical injury or intrusion. There need be no publication of the information. The wrong is not the actual transfer of a private matter or information; the majority rule is that the cause of action lies even if the defendant is not successful.

Element 2: The plaintiff must have a reasonable expectation of privacy in the matter. This is an objective standard. Generally, information about home life or sexual relationships is considered private.

Element 3: “Highly offensive to the reasonable person” does not mean that the plaintiff must show malice. The inquiry is whether the defendant’s action is reasonable. Either an unreasonable manner of intrusion or an intrusion for an unwarranted purpose may be offensive.

Courts combine elements 2 and 3. If the plaintiff’s expectations of privacy are significant, it is more likely that an invasion will be offensive to a reasonable person. Thus courts balance the defendant’s legitimate business interest in the information against the nature and extent of the intrusion. An employer-defendant may prevail if it can show a nexus between the information and the job that demonstrates the legitimacy of the reason for the inquiry. An employee-plaintiff may show alternate ways to obtain the information even if there is a nexus or a legitimate reason.

Factors 2 and 3 tend to be balanced because privacy is a situational inquiry – ERs have a legitimate interest in checking the bags of their EEs on their way out the door; a reasonable person would not find this offensive.

K-Mart Corp. v Trotti (1984) Houston App. Ct.

i. ER searched EEs locker which was secured with a lock belonging to her. Other lockers were secured using padlocks provided to EEs by K-Mart.

ii. That it was the EEs lock set up her privacy expectation.

iii. The judge failed to give a complete jury instruction, it should have been left to the jury to decide the factual issue of whether conduct was highly offensive to a reasonable person.

iv. Different privacy interest here (space/territory) than in the previous K-Mart strip-search case (physical being).

v. K-Mart’s defense that the search was reasonable because they were looking for a stolen watch goes to the offensiveness of the intrusion, but – they searched everyone’s locker instead of just the suspects.

vi. They would have had a better defense if they didn’t know who stole the watch.

vii. Remember that a private ER is not bound to the same fourth amendment search and seizure restrictions limiting state actors.

viii. Damages: if all you can prove is that your privacy interest has been violated, you’ll just get nominal damages. If you have medical bills and such you can get actual damages, and if there is proof of malice then you can get exemplary damages.

ix. The privacy interest test is really all about balancing the ER’s interest against the EE’s.

Vega-Rodriguez v Puerto Rico Phone Co. (1997) (pg.687)

i. Case involved ER video monitoring an open work area.

ii. The court easily disposed of this case on the ground that the camera was only doing what a human supervisor could do; also what was being observed was in plain sight.

iii. A private EE could not have a constitutional claim under the 4th amendment; the plaintiffs here were able to go that route because the phone company is a government body.

iv. The balancing test when the ER is the government is highly skewed in favor of government (Moohr says) because it’s one plaintiff’s voice against the interests of the entire government. The more extreme the facts, the better the plaintiff’s chances.

v. In Vega the government’s interest is premises security; this versus the plaintiff’s interest in privacy in an open area equals a losing case for plaintiffs.

Political Activity:
Nelson v McClatchy Newspapers (1997) (pg. 723)

i. Plaintiff employed as newspaper reporter; outside of work very involved in gay rights. ER was aware of this when she was hired. Different from prior cases because this involves off work activity.

ii. Management had promulgated an ethics code with the stated purpose of avoiding appearance of media bias.

iii. Plaintiff was shifted to an editor position with the same benefits as her reporting job; she brought a “wrongful demotion” – Moohr says there’s no such cause of action.

iv. California has a statute that prevents an ER from directing EEs political activity.

v. But…because the ER is a newspaper it has 1st amendment rights (freedom of press) so the court finds the California statute unconstitutional as applied to newspapers.

vi. Plaintiff lost because of the defendant’s unique constitutional protection.

Personal Associations:
Rulon-Miller v IBM (1984) (pg.716)

i. Plaintiff is dating an EE of a rival company to IBM.

ii. Her ER initially gives her a choice, your man or your job you’ve got two weeks to decide, then they change their mind and fire her.

iii. IBM has no written policy about dating competitors.

iv. IBM’s top guy wrote a letter to management reminding them that IBM only has an interest in EE off work activity when it interferes with their ability to do their job or brings the company into disrepute.

v. IBM does have a moonlighting policy about conflicts of interest – this is what they relied on to justify plaintiff’s firing.

vi. The defense fails because the plaintiff didn’t know anything dangerous to IBM in the conflicts sense.

vii. Plaintiff had a breach of contract claim, using the IBM president’s letter as the contract. She may have an IIED claim available, and perhaps wrongful discharge subject to identifying a public policy.

Privacy Summary
Privacy is a classic example of the mish-mash of constitutional, statutory and common law that is endemic to employment law.

Privacy claims typically fail, and the law is very underdeveloped. It varies widely from state to state, thus requires careful research.

Sullivan v US Post Office
i. Plaintiff had applied to work for the postal service and completed an application; he checked a box marked “do not contact employer”, but they did so anyway. He did get the PO job and was fired from his current job because of the inquiry.

ii. Plaintiff’s claim is brought under the Privacy Act in the USC forbidding any agency from disclosing any record to any person without the individual’s consent.

iii. Privacy Act applies only to EEs of the federal government, not private sector.

iv. Defendant argues they only disclosed the applicant’s name not the record itself, but the court isn’t impressed. Also disputed proximate cause, claiming he was fired for other reasons.

v. This is a disclosure rather than intrusion case; they are separate claims.

Soroka v Dayton-Hudson Corp. (1993)(pg.196)

i. The plaintiff’s applied to be loss prevention people at Target. Application process included taking the MMPI that includes questions about views on religion and homosexuality. ER claimed it was used to test emotional stability.

ii. Other approaches they might have used to test that trait: (i) hypos in an interview (ii) prior job experience/record (iii) probationary period on the job. These are costly though, and the MMPI is cheap.

iii. Target didn’t get the question answers, just a recommendation to hire/not hire. Where’s the intrusion then? The test itself is the intrusion…Target don’t need to be asking people about religion.

iv. How to tell if the question were personally intrusive? Our religious beliefs are arguably something we would prefer to control the dissemination of.

v. Under common law, by answering the question the EE gives up their privacy expectation.

vi. The constitutional issue here is idiosyncratic to California – the state constitution recognizes a fundamental right to privacy that triggers strict scrutiny; this is much less bounded than the US Constitution privacy right which is narrowly recognized in contexts such as abortion.

vii. But isn’t emotional stability a compelling interest of the ER? Sure, but they failed to show a nexus between the religion questions on the MMPI and that trait.

Applicants and EEs – are they the same?
One view is that applicants have furnished no consideration so they’re owed no duty.

Applicants however are totally covered under title VII.

There is no such cause of action as wrongful failure to hire.

If you were writing legislation re: use of pre-employment testing, what conditions would you attach? (i) test validity and reliability (ii) destruction of records (iii) non-discriminatory tests (iv) certain topics are verboten, e.g. religion, sexual preference.

D R U G   T E S T I N G

Hypo: Employee Drug Testing
i. A five employee appliance repair business owner wants to drug test his EEs after one incident of an EE sexually assaulting a customer on the job. He wants to test all applicants and randomly test EEs, what do you tell him?

ii. Introducing this policy may demoralize EEs.

iii. Notice to EEs is very important; once they are put on notice they might be randomly tested they lose the privacy expectation if they acquiesce. 

iv. Tests aren’t totally accurate, so boost your reliability by doing a preliminary screening test and a second test after that.

v. Detection of the drug may not address the sexual assault concern.

vi. Need to use a certified lab to handle the tests, don’t do it yourself.

vii. Randomize the test subjects to avoid appearance of bias and randomize test dates so EEs can’t game the test.

viii. Need a secure procedure for the peeing into the cup.

ix. Test results must be kept confidential.

x. Consider providing an EE rehab option rather than firing drug users.

xi. The ultimate goal is to have the ER set out more than just a generalized interest in a drug-free workplace; the testing policy should be positioned upon valid concerns for EE and customer safety.

National Treasury v Van Raab (1989)(pg.228)

i. The US Customs Agency instituted a testing policy for EEs who (i) were involved in intercepting illegal drugs (ii) carried firearms (iii) had security clearance.

ii. The most important part of this case is the special needs analysis which creates an exemption from the fourth amendment warrant requirement for searches.

iii. The special circumstances exception wasn’t extended to the security clearance group because it was considered overbroad.

iv. Scalia argued for the dissent that there’s not a sufficient statistical link between drug use and bad things happened to customs EEs on the job. The contrary argument to that is that the testing is a prophylactic measure.

W A G E S  &  H O U R S

i. Lochner v New York – the now discredited constitutional interpretation finding the fundamental right to contract for whatever you please regarding working conditions. Now the states’ police power determines what constitutes a fair wage and safe working conditions.

ii. The FLSA (Fair Labor Standards Act) addresses the previously ignored inequality of bargaining power between ERs and EEs.

iii. As a national standard the FLSA fixed a federally mandated minimum wage, so ERs could no longer forum shop for a state with more ER-favorable wage regulations.

iv. Overtime (OT) provision of FLSA dictates that for non-exempt workers, any hours beyond a 40 hour week must be paid and 1 ½ times regular pay.

v. The goal was to encourage ERs to hire more people and reduce unemployment.

vi. Equal pay for the sexes is also part of the FLSA, though plaintiffs prefer a title VII action because the “sameness” requirement is too rigorous under FLSA.

vii. The only damages available are back pay, reinstatement or promotion and most enforcement actions are brought by the Dept. of Labor. While there is a punitives provision, most courts are split on the issue.

viii. The minimum wage is only a floor, so states are free to require it be higher. Some states for example require a higher minimum wage for ERs who enter into contracts with the city,

ix. Alden v Maine held that if the state is the ER and an individual can’t sue b/c of sovereign immunity, the federal government can sue on their behalf.

x. ER’s need to be engaged in interstate commerce to be covered, though the definition is so broad virtually any EE is covered.

xi. An alternative to the minimum wage is earned income credit, though arguably the tax laws are too complex for low income folks to benefit and a refund every 12 months doesn’t help for the rest of the year.

Exemptions from FLSA Min. Wage
i. Administrative, professional or management personnel who are salaried are exempt.

ii. ER’s like to give their EE’s title like “Night Manager” (e.g. of McDonalds) and pay them a salary, that way they can benefit from the exemption.

iii. The ER has the burden of proof that an EE is in an exempt category.

iv. Dalheim v KDFW-TV (1990)(pg.431) – exemption is a high stakes suit for large ER’s b/c the back pay debt could go back years for hundreds of EEs.

v. The management exemption has fully supervised individuals at the non-exempt end of the spectrum and people whose sole duty is to manage others at the other end.

vi. Administrative exemption: at the non-exempt end are persons who are involved in production, at the exempt end are those who administer only – to be exempt they need to be performing office work, and it also needs to be directly related to management, in that it is “substantially important to the business enterprise.” This test is clumsy and hard to meet, but is purposefully erring on over-protecting EEs.

vii. Management exemption: need to supervise two or more EEs.

viii. How much money a person makes, hence their being accorded “professional status” in the community is not a factor in analyzing exemption.

ix. Eckerds and Walgreens are both being sued by pharmacists who want back pay for hours worked; the argument that they’re non-exempt would be that they’re just engaged in production…churning out filled prescriptions.

x. FLSA operates differently as against private ERs versus government ER’s – overtime costs can be offset by private ER’s by raising the price of the product, whereas if government pays OT, the taxpayer shoulders the burden. Hence the rise of comp time instead of OT pay.

xi. Naturally for the system to work the ER has to be in a position to allow the EE to use their comp time, which means adequate staffing such that the EE’s can take off w/out the workplace grinding to a halt.

xii. Harris County Deputies Case: The majority of the court looked to the language of the statute and determined that there was no prohibition in the text on ER’s directing EEs how to use their comp time.

Who is an Employee?
i. What accounts for the shift in the employment from EEs working for the same ER for their whole career to today’s modern trends?

1) Change from a production to service industry

2) Technology and telecommuting

3) Loyalty between companies and EEs now lower

4) Flexibility of ERs is up, particularly re: job sharing and women in the workplace

5) Consultants and temp worker use is on the rise

6) Corps now routinely outsource entire divisions to save overhead costs

7) Shift from welfare to “workfare” – people must work for their welfare payments

ii. DialAmerica case: asks who is an EE for purposes of FLSA?

iii. Statutory definition is circular: “An individual who is employed by an employer.”

iv. The FLSA test is also called the “economic reality test” because its thrust is to determine if the EE is economically dependent on the ER.

v. Some appeals courts have adopted a hybrid test of FLSA and common law; need to check and see what your circuit does.

vi. In DialAmerica the ER probably thought they were covered because they had everyone sign independent contractor agreements; that’s all well and good, but has no effect on the FLSA test – it isn’t an element.

vii. Easterbrook demonstrated the mushiness of the test when in a concurrence he applied all the factors and came up with the opposite conclusion to the majority, equally supported by the evidence.

viii. Six Factor FLSA test for whom is an EE:

1) ER’s control over the work – to what extent does ER dictate how EE performs the job? This factor cannot be determinative by itself.

2) Person’s opportunity for profit and loss: greater the risk on the EE, less likely to be found to be an EE.

3) Did the person make any monetary investment? Yes = less likely.

4) Does the person have a particular specialized skill? Yes = less likely to be an EE b/c person can take their skills elsewhere any time.

5) Permanence of the relationship between the EE and ER: the less transitory, the more likely to be an EE.

6) Is what the person does integral to the ER’s business? Yes = more likely.

7) (Maybe this is a factor, maybe a general consideration…depends on the court) – Is the person economically dependent on the work, meaning, do they depend upon it for continued employment, or are they working elsewhere doing the exact same job?

ix. Homeworkers:

x. Halferty (pg.450) – plaintiff is an ambulance dispatcher who works from home; she is on call 15 hours/day, 5 days per week. Argues she’s entitled to minimum wage and OT.
xi. Two doctrines implicated: “waiting to be engaged” and “homeworkers exception doctrine.”
xii. Homeworker’s exception: frees the ER from having to pay minimum wage, they can just pay the prevailing wage rate for the same work.
xiii. Test for homeworker’s exception: 
1) Evaluates the freedom the worker has to do things other than the ER assigned work. This does not mean complete freedom. Courts may contrast on-duty and off-duty time, presumably some comparative analysis.
2) ER’s ability/inability to tell when the homeworker is actually working. Moohr does not like this test b/c it requires too much fact inquiry.
xiv. Test for waiting to be engaged v engaged to be waiting:
1) If you are just waiting around for work to begin, you are waiting to be engaged, hence not paid minimum wage for the wait time.
2) If you are engaged to be waiting then you are paid to sit around…the ER is paying for your state of readiness, e.g. firemen.
xv. The court looks to see who is the primary beneficiary of the waiting time: in this case it’s the plaintiff – she can use the time she’s not dispatching ambulances entirely at her discretion.
Reich v Shiloh True Light Church (1996)(pg.457)

The church uses kids to build and refurbish houses, sells them at a profit, and gives some kids bonuses, some kids imaginary wages. The church claims the kids are trainees.

The test applied is to ask who is the primary beneficiary of the kids’ work, the church or the kids themselves?

McLaughlin v Richland Shoe Co. (1988)(pg.463)

Case concerns the definition of “willful” in the FLSA; this matter because the SOL is 3yrs if the conduct is willful, 2 years otherwise.

In the FLSA context, willful means recklessly or knowingly disregarding whether the conduct at issue is in violation of the FLSA.

Willful conduct might get a plaintiff double damages if they can show the ER’s conduct was willful. 

Remember than unreasonable conduct is not the same as willful under the FLSA, and such conduct won’t qualify for the 3yr SOL.

W O R K E R ‘ S     C O M P
History:

i. Employers favor workers comp because it adds predictability to their possible liability. ER is freed from negligence claims in tort.

ii. Defenses the ER previously used were assumption of the risk (e.g. mining), the fellow servant rule (negligence caused b/c of a co-worker, not the ER), and comparative fault.

iii. Worker’s comp allows ERs to buy insurance against payouts. They can also insure themselves by placing dollars in a special account.

iv. States either have rate schedules for worker’s comp injuries (thumb = $x) or they evaluate each claim on its merits (Texas does that).

v. ER’s might dispute claims solely because they don’t want their premium to go up.

Shane (pg.19)

i. Little boy fell in gas station and cut his hand; wants to sue in tort, and the gas station company defends by saying that this is a worker’s comp case.

ii. Issue is whether the boy was an EE for the purposes of worker’s comp.

iii. Arguments in favor of boy’s status as an EE: 

a. he was paid, and expected to be paid 

b. he performed a service 

c. the ER gets a benefit from his work.

iv. Arguments against boy being an EE: 

a. his mom said not to pay him for his work 

b. he was paid from the manager’s pocket hence is the personal EE of the manager, not the gas station 

c. it is illegal for him to be an EE 

d. did not appear in payroll, tax records or worker’s comp roll 

e. no job application ever completed 

f. the manager himself testified he wasn’t an EE.

v. The dissent complained here that the ER was able to get away with an illegal act – they illegally employed a child and were freed from tort liability for injuring him (and the cost of defending a suit) because of the worker’s comp act.

vi. The test for who is an EE for worker’s comp purposes overlaps with, but is not the same as, the 6 factor test used under FLSA. 

vii. Factors considered might include – 

a. skill level, 

b. who supplies tools, 

c. where is the job done, 

d. duration of the arrangements, 

e. can the person assign work to others, 

f. discretion about when the work is done, and how, 

g. paid by the hour or in a lump sum? 

viii. The biggest part of the test is whether the accident occurred in the course of employment.

ix. The test for who is an EE is going to be a fact dependent inquiry.

x. A case governed by worker’s comp means that a court usually dealing with tort cases can’t hear the case on its merits. No jurisdiction means the case is washed out and must be brought in front of worker’s comp board.

Orca the Killer Whale Case (pg.910)

i. Plaintiff was a secretary to the man in charge of animal training; she used to model and they persuaded her to ride Orca in a bikini for publicity photos.

ii. Evidence of negligence: they didn’t tell her that Orca was okay with people wearing wetsuits, but had attempted to bite swimmers wearing bathing suits. Also didn’t pull her out of the pool when the animal showed signs of distress. Looks like a pretty good tort case.

iii. Arguments that she was acting as an EE: (i) benefit to the ER (ii) on their premises (iii) the ER asked her to do it (iv) they paid for her bathing suit.

iv. Arguments she was not acting as an EE: I am a secretary, not a whale rider.

v. If she were not an EE she would then be an independent contractor – had that been so there would have been some kind of arrangement made for different wages, etc.

vi. One way out of the worker’s comp statute is to pursue a products liability action against a manufacturer of a product that injured them.

vii. In particularly egregious cases where the ER has multiple, repeated safety violations, the court may let them out of worker’s comp.

Injuries Caused by a Third Party

Weiss v City of Milwaukee (1997)(pg.915)

i. While there may be no legal obligation to take special measures to protect EEs from violence, it’s just sound practice to do so.

ii. Plaintiff was being stalked/harassed by her abusive former husband. Having lost her prior job because of him, she got a new job where she informed them that she did not want her contact information released.

iii. Former husband posed as a credit checker, called her ER, and the ER’s accounting department released her address and phone number.

iv. Issue – when is an ER liable to an EE for a worker’s comp claim for injury caused by a third party?

v. Trial court below misapplied an issue re: the open records act; lower courts held that because her name/address was a matter of open public record, there was no violation.

vi. Husband called plaintiff at work and threatened her and the kids.

vii. This is a Wisconsin case, and state law there has five requirements for determining whether an ER is obliged to pay worker’s comp. The two at issue are (i) occurred in the course of employment and (ii) it arose out of her employment.

viii. Remember – the EE wants to get out of worker’s comp here so she can sue for emotional distress and get tort damages.

ix. The court here found that the conduct did occur within the course of employment, because taking a phone call was not enough for a temporary abandonment.

x. Temporary abandonment means a departure that is unusual and unreasonable. The court saw plaintiff’s phone call as just being a “momentary departure.”

xi. Time, place and circumstances are the big factors in deciding if an injury occurs within the course of employment.

xii. She also has to show that the accident “arose out of her employment situation.” One test for this is the so-called “positional risk test” – because of her employment she was in a zone of special danger, out of which the accident causing the injury arose. This test does not however apply when the origin of the assault is purely private and personal (as here). 

xiii. Another test for arising out of employment is whether the ER facilitated the injury – here the court holds that it did because the ER passed on the information to her husband, hence they conclude it arose out of her employment.

xiv. So what is the rule for 3rd party injuries to EE’s that happen at work?

xv. Carter roofer note case: EE threatened by third party, tells ER, ER tells him to get back on the roof and sure enough, he gets shot. Court held here that he was acting within the scope of employment. Maybe this case is clearer here because the ER affirmatively ordered him back to work.

xvi. Also table pads case – girl would go to people’s homes to measure their tables for pads. Former boyfriend arranged for her to come and he killed her. Court said her being there facilitated the injury. 

xvii. Facilitating the risk and the positional risk exception look much like the same test only using different words. 

xviii. Moohr said the tests are a train wreck in this area and the legal standards are unhelpful, about the best you can do is try to analogize your case facts to the facts of case precedents.

Occupational Disease
Mulcahey v New England Newspapers, Inc. (1985)(pg.927)

i. Widow of former sports reporter wants a worker’s comp payment after her husband died of a cardiac arrest.

ii. Reporter had a very fractured workday, erratic hours and not much sleep.

iii. Issue is whether there’s a “causal” link between the disease and the employment.

iv. ER argues that there was nothing unusual about the game decedent went to before he died.

v. Doctor’s testifying for plaintiff stated that the final game he attended may not be the sole cause, but could be the “straw that broke the camel’s back” so to speak. This was found to be a sufficient link to employment to qualify for worker’s comp.

vi. Just like in torts, ER’s must take EE’s as they find them (eggshell skull plaintiff).

vii. Rule: If the conditions and nature of the work contribute to the injury such that there is a nexus between the disease and the place of employment.

viii. What are the problems with this system?

a. Turning these cases into a battle of medical experts.

b. No incentive for ER’s to operate more safely, particularly if your worker’s comp insurer is picking up the tab for asbestosis.

c. EE’s may be able to game the system and blame their smoking/drinking related illnesses on the ER to cash-in unfairly.

E M P L O Y E E   D U T I E S

EE duties and obligations:

1. Covenants not to compete (implicates duty of loyalty)

a. common law 

b. contract

2. Covenants not to disclose confidential information (loyalty again)

a. Common law

b. contract

3. Trade secrets – use or disclosure

a. Common law

b. State statutes

c. Federal Statutes

4. Duty of Care

5. Fiduciary duties of agents.

a. Big issue in this area – who is an agent?

Handicapped Children’s Education Board v Lukaszewski (1983)(pg.1102)

i. Unusual situation because plaintiff has a contract.

ii. Obviously no specific performance available for a personal service contract b/c of 13th amendment.

iii. Comes down to whether P’s breach was excused for impracticability due to health problems.

iv. The majority reasoned that she caused her own health problems because of her breach (i.e. the breach came before the health excuse). 

v. The dissent argued that her health problems were pre-existing, and caused the breach.

vi. As the breaching party she had to pay the actual damages, the additional cost incurred to hire a replacement.

Mercer Management Consulting, Inc. v Wilde (1996)(pg.1110)

i. Competing company spun-off from a management consulting firm.

ii. Competition: good for society because prices go down.

iii. Concern is that the customer will favor the relationship with the individual consultant over that with the firm, so when the consultant goes, the client goes with them.

iv. Non-compete agreements were signed here, one in 1982, the other 1990.

a. The 1982 agreement was for 1 year after termination; no rendering services to an existing client.

b. The 1990 agreement was for 3 years post termination and said that they could not “solicit services.”

c. Defendants argument was that they’re past the 3 year point, so they can solicit away. Comes down to a fight as to whether the ’82 agreement is still live.

d. Court found the initial contract was still valid.

v. How far does the fiduciary duty extend? When does it begin and end?

a. Initial preparation and planning is ok while still employed; no duty to tell ER you’re preparing to start your own gig.

b. May not solicit a client or a fellow EE while still employed.

c. The before and after employment line is a very strong one; in this case the splinter group took all their old colleagues out to dinner on the evening of the same day they quit. Plaintiffs argued this was a recruiting effort, but the court said “So what if it is, they’re not your EEs any more.”

d. Closer cases – when EE’s write “Thank you, I’ve enjoyed working with you, goodbye” letters to clients, is that a solicitation? Fact dependent inquiry.

vi. There is a rule about enforceability: 

a. ER must have an interest that is viable and worthy of protection

b. Period of restraint must be reasonable; rarely will over a year fly.

c. Geographical restraint also must be reasonable; but for some dot com businesses that might be the entire USA.

d. Scope of the activity restrained can’t be overbroad; must be as narrowly tailored as possible while still protecting ER’s interest.

Texas’ take on CNC’s (Covenant’s Not to Compete):

Texas draws a clear distinction between competition and disclosure.

Zep Manufacturing Company v Harthcock & Panther Industries, Inc. (1992)(Tex.App.)

1. Is the covenant enforceable?

2. Is it unreasonable?

3. What do we do about reformation (blue pencil rule)?

i. Enforceability:
ii. 1st requirement - Covenant must be ancillary to an enforceable other agreement (i.e. a contract). Note the legislature didn’t use the word “contract” though, because they wanted to avoid argument over whether employment at will was a “contract”, and they wanted employment at-will to be covered.

iii. 2nd requirement - The limitations must be reasonable: (i) time (ii) geography and (iii) scope.

iv. There was an employment agreement involved here whereby the EE could be fired when, in his sole discretion, the president of Zep finds the EE’s performance of duties to be unsatisfactory. (Note: that this contract doesn’t speak to the CNC).

v. Texas courts have held that a written agreement b/w an ER and EE for the EE to return all proprietary documents to the ER when the EE leaves, and a promise by the ER to train the EE, is an enforceable agreement ancillary to the CNC.

vi. Greater point – almost any “agreement” will suffice.

vii. The limitations were not reasonable here – 24 month long restriction and no geographic limit, so EE couldn’t do this work anywhere. Too broad.

viii. Jury doesn’t decide on reasonableness, that’s a judge issue.

ix. Texas is unusual in reforming CNC’s, most states will throw out the whole thing if it fails on any element. Texas’ statute says that the court shall reform the contract where possible, but only in the context of enjoining an EE from working elsewhere.

x. Texas rewrites the contract to make the terms reasonable.

xi. Lessons from this case about Texas:

a. An at-will agreement is not a satisfactory employment K in Texas for the CNC to attach to.

b. Need an otherwise enforceable agreement for the CNC to attach to (could be anything e.g. will return uniform).

c. Reasonableness requirements: time, geography, scope.

d. Reformation of CNC to make it reasonable – unique to Texas.

T R A D E    S E C R E T S
i. Companies such as Coca Cola or KFC prefer not to patent their product because to do so they have to reveal their formula, patents expire, etc.

ii. Also during the incubation period for a new product, trade secret law will protect the invention.

iii. Trade secrets theoretically last forever, but they are “leaky” in effect, through reverse engineering for example.

iv. TS law is violated by showing (i) there was a valid trade secret (ii) the defendant has acted improperly. Given these elements the secret holder can sue the D for an injunction if they haven’t used it, and damages on top of that if they have used it.

v. Usually somebody has to do something wrong for TS violation to occur, such as misappropriation.

vi. Restatement of Unfair Competition identifies a TS as any information that is secret and has value because of its secrecy, and which is the object of reasonable efforts by the holder to keep it secret.
vii. The “reasonable” efforts to keep it secret rise and fall as the value of the secret varies…you’d want to go to great lengths to protect your best secrets.

Heisley case.

i. Former ER is concerned that their ex-EE is running off to a competitor with their TS re: their proprietary car track system.

ii. Both companies are competing for a huge contract with GM.

iii. Customer lists are a battleground in TS law – whether they are/aren’t secrets.

iv. This court sees 60’s era case precedent as being inapplicable to today’s TS problems – used to be based on purely physical products rather than pure information.

v. A covenant not to disclose has no requirement of reasonableness because it is not seen as a restraint on trade, it’s just an extension of the common law duty of loyalty.

Advising an ER on keeping their recipes secret:

1. Non-disclosure agreement

2. Non-compete covenant

i. Ancillary agreement needed

ii. Reasonableness as to (i) scope (ii) duration (iii) geography

3. If EE insists on trying to use trade secrets, can sue for an injunction

i. Need to prove that there is a secret (defined: info that is secret, has value because of its secrecy, and is the object of reasonable efforts by its holder to keep it secret).

ii. The more valuable the secret, the greater the effort required.

iii. Defendant must have behaved wrongfully – either (i) taking the information by theft, eavesdropping, etc. or (ii) breaching confidentiality (which you can do whether you’ve signed an agreement or not)

4. EE could respond with the following defenses:

i. I am using general skills and knowledge accumulated while working for you, not your secrets.

ii. The information is not secret any more, or no longer has economic value or advantage.

iii. If it was really secret, you would have protected it better but you didn’t.

5. Common law duties of loyalty:

i. Not to compete with principal

ii. Not to disclose information.

iii. Both apply whether you’re temporary, don’t have a contract, or whatever. The only people it won’t apply to is independent contractors.

iv. Preparation is alright during employment, but actual competition is not alright, nor is solicitation.

Trade Secret Law:

i. Usually requires a showing that misappropriation has occurred or is in the process of occurring.

ii. How do you prove that someone is going to misuse confidential strategic information?

iii. If they haven’t done anything yet, but they have taken an identical job at a rival company, you argue that they can’t possibly set apart the information you got from the former ER and the new ER.

iv. The effect of a non-disclosure agreement on EE’s is to limit their options when looking for a new job, and it also reduces their bargaining power in negotiating a new salary (because their ability to quit is diminished).

A R B I T R A T I O N
i. Arbitration versus litigation – what are the key differences?

a. The parties pay all expenses, its not a public forum.

b. Private forum b/c public is not invited, confidential, and parties dictate the terms.

c. Arbitration is a matter of private agreement between the two parties.

d. Public trial creates a record open to anyone

e. The costs are on the taxpayer in a trial, and the judge acts with the authority of the community.

f. No appeals from arbitration.

g. Arbitration is typically cheaper than a trial, and can be faster. 

h. Arbitrator has limited subpoena power.

i. May be a repeat player bias – return business for arbitrator.

ii. State statutes are pre-empted by the federal arbitration act (FAA), so even if you really want a trial, you can’t get one if you agreed to arbitration.

iii. The rub occurs when the EE has inadvertently submitted themselves to arbitation – courts say that even then, there’s no way around the FAA.

Keywords:

Pre-dispute: as part of the agreement to work, the EE signs an arbitration agreeement

Post-dispute: EE and ER have a falling out, ER requires EE to sign before leaving.

Mandatory arbitration: it’s either go to arbitration or nothing

Binding arbitration: no appeals process, courts will enforce arbitrator’s judgment.

Labor arbitration

Commercial arbitration

FAA subsections:

§1 - FAA does not apply to contracts of seamen…or any other class of workers “engaged in commerce.” (i.e. transportation workers).

§2 - FAA applies to contracts in transactions “involving commerce”

Circuit City – EE went to a state court on a state claim. ER went to federal court and argued that the case should be there, and the state case should be enjoined/stayed.

The FAA was written in the 1920’s before we had a commerce clause jurisprudence – back then interstate commerce meant crossing state lines via RR’s etc.

There’s no exemption from FAA arbitration requirement for any type of worker except transportation workers (bus drivers, airline pilots, etc.).

Waffle House – P filled out an application at one Waffle House branch, then went to interview at another WH and was hired on the spot w/out having to fill out an app. Court still said he was covered by the first app though.

EEOC decided to sue b/c WH fired him after he had a seizure, in violation of the ADA.

Court held that the EEOC is an independent party to the case, and has the authority to pursue cases on its own, even though the EE is bound by the arbitration clause.

Note: Arbitration agreement can only select the forum, but any attempt to modify the statute of limitations or the remedies available will void the agreement.
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