AGENCY LAW

Q: Explain the difference b/w a disclosed, partially disclosed and undisclosed principal.

A: Disclosed – 3rd party knows there’s a principal and knows their identity, partially disclosed – know there’s a principal but does NOT know their identity, undisclosed – doesn’t know there’s a principal (or their identity).

Q: What is inherent authority?

A: The authority to perform tasks incidental to the main task(s) of the agency relationship (e.g. drive a car to the auction to sell it for the principal).

Q: Under what circumstances can an agent’s authority be terminated?

A: At any time.

Q: What is actual authority?

A: Principal’s words (or conduct) would lead a reasonable person in the agent’s position to believe they had the principal’s authorization to do x, y or z. Can be express or implied.

Q: What is apparent authority?

A: An agent has apparent authority to act toward a third party a certain way if the principal’s words or conduct would lead a reasonable person in the third party’s position to believe the principal had granted the agent their approval.

PARTNERSHIP LAW

Q: RUPA 202(a) says that a partnership is defined as (what)?

A: An association of two or more persons to carry on a business as co-owners for profit forms a partnership, even if they didn’t mean to.

Q: RUPA 401(b) is the default rule for profit sharing in partnerships, and it says what?

A: Partners get an equal share of profits.

Q: RUPA 403(j) says that in the event the partners differ on a matter within normal business practice, what kind of vote count is needed to decide on a course of action?

A: A majority vote is sufficient.

Q: Again with RUPA 403(j) – what if the partners differ on a matter outside normal business practice, or are considering an amendment to the partnership agreement? What vote count?

A: A unanimous partnership vote is required.

Q: RUPA 306(a) provides the default rule on liability of individual partners for partnership debts; barring some written agreement to the contrary, what’s the default rule?

A: All partners are jointly and severally liable for partnership debts.

Q: According to RUPA 502, can partnership rights to share in profits and losses be transferred to a non-partner, can the transferee be made a partner, and do they have a right to see the books?

A: Yes, the rights can be transferred, no they cannot be made a partner and no, they may not see the books.

Q: According to RUPA 801(a), can a transferee of partnership rights get judicial dissolution of the partnership?

A: Yes – if it’s a partnership at will they can get it any time, if a partnership for a term, they can get dissolution when the term ends.

Q: According to RUPA 103(b)(3), what effect (if any) can a written agreement have on the duty of loyalty owed by partners to one another?

A: The duty of loyalty can never be contracted away, but it can be defined within reasonable limits.

Q: Give us the famous line from Meinhard v Salmon
A: Not honesty alone, but the punctilio of an honor the most sensitive.

Q: Two partners own a business with two cafes. According to RUPA 402, could a court presiding over a dissolving partnership force one partner to take one café, the other partner to take the other café?

A: No, because no partner has a right to insist on, and they can’t be forced to take, a distribution in kind.

Q: If a partner dissociates themselves wrongfully is the partnership by necessity over with?

A: No, RUPA 801(2) says that a majority vote by the remaining partners allows the business to continue anyway.

Q: When may a partner dissociate themselves from the partnership?

A: RUPA 602(a) says they can dissociate any time.

Q: If a partner dissociates themselves wrongfully, what if anything are they liable for?

A: RUPA 602(c) says they are liable to the partnership and the other partners for any damages they caused.

INCORPORATION LAW

Q: Is a promoter still liable for contracts entered into before the Corp was formed once the Corp comes into existence?

A: Yes, but the corporation can adopt the promoter’s contracts, though for the courts to totally let the promoter off the hook the court will require unequivocal evidence of a novation.

Q: According to DGCL 106, when does corporate existence begin?

A: When the certificate is filed with the secretary of state.

Q: What are the three requirements for the de facto corporation doctrine to come into effect?

A: (1) statute authorizing general corporation (2) colorable attempt to comply with the statute (3) some use of the corporate privilege.

Q: What does the Model Act say about when a corporation comes into existence?

A: You’re only a corporation once you get the certificate in the mail.

Q: Who makes use of the corporation by estoppel doctrine and how does it function?

A: A third party would use the doctrine to estop a corporation from using their defective incorporation attempt to worm out of a contract. The corporation could also use the doctrine to estop a third party from using a corporation’s defective incorporation attempt to escape a contract (i.e. the corporation says “You dealt with us as if we were a corporation, so you can’t deny it now”).

Q: What does DGCL 124 say about a corporation’s using the ultra vires nature of its own conduct?

A: Ultra vires is a shield not a sword, so a corporation can’t argue that its conduct was ultra vires in order to escape its obligations.

Q: What are the two listed exceptions under DGCL 124 when a corporation’s ultra vires conduct can be challenged?

A: 124(1) – a S/H can challenge an executory contract that is ultra vires, though every party to the contract must be party to the suit, and the judge will only enjoin the contract if doing so is fair to the third party. Also 124(2) – a S/H can always sue the former or incumbent directors for their ultra vires conduct.

Q: What is the tainted share rule?

A: Someone buying shares of a corporation that engaged in ultra vires conduct doesn’t get to argue ultra vires after the purchase – that would be a double benefit (reduced price b/c of the ultra vires conduct and also the benefit of denying the contract).

Q: DGCL 102(a)(3) says that a corporation can avoid ultra vires problems down the line by doing what in its certificate of incorporation?

A: Wording the type of business the corporation can engage in to “lawful business activity.”

CORPORATE RIGHTS AND POWERS

Q: (easy) Whose duty is it to run the corporation (and what provision says so).

A: The directors, so says DGCL 141.

Q: Which provision allows S/H’s to use S/H written consent as a work-around when the board refuses to call a S/H meeting?

A: DGCL 228

Q: Can stockholders vote to amend a corporation’s by-laws, and if so, what provision authorizes?

A: Yes, DGCL 109.

Q: (Assuming the certificate doesn’t say otherwise) what is the three-step process covered in class that S/Hs could use to punt the existing board by brining in new guys?

A: (i) Get S/H written consent to amend the by-laws to increase the number of director seats (ii) get written consent saying the S/Hs are the ones who pick the new directors (iii) amend the by-laws to add the new directors by name.

Q: Which case involving director interference in an imminent S/H vote (by packing the board) held that directors may not interfere in a S/H vote without a “compelling justification.”

A: Blasius, though note that the holding has not been extended beyond an imminent vote.

Q: DGCL 242 says whose agreement is needed to amend a certificate of incorporation?

A: The S/Hs and the board both have to vote for a certificate amendment.

Q: DGCL 141(k) says what about the removal of a staggered board?

A: That only be removed for cause.

Q: If there are 9 board seats provided for in the certificate, what constitutes a quorum?

A: 5

Q: If there are 9 board seats in the cert, but 3 of the board die in a car wreck, what is a quorum then?

A: It’s still 5 b/c “dead men count” – it’s the number in the certificate that sets a quorum.

Q: To carry a vote, if a quorum is 5, how many yes votes are needed?

A: 3 (you need a majority of the quorum to vote for it).

Q: 141(b) says that a quorum can be set as low as _______ or as high as ______?

A: Low as 1/3 or high as 100%
Q: In shareholder voting, what would constitute a quorum if there are 1,000 eligible votes total?

A: 501 votes.

Q: If you have a shareholder quorum present at a meeting, how many are required to carry a motion?

A: You just need a majority of those present.

Q: DGCL 214 says that what type of S/H voting is the default?

A: Straight voting is the Delaware default, though cumulative can be specified in the cert.

Q: DGCL 141(k) says that if the votes against removing a director would be enough to get him elected in the first place, he can’t be removed without cause. What’s the purpose of this provision?

A: To stop the majority removing a director elected by a minority.

Q: In the veil-piercing context, what should a parent be careful not to do with a subsidiary?

A: The parent can steer the sub, but needs to stop short of running their day-to-day affairs.

Q: 220(b) says what about S/Hs access to S/H lists?

A: The S/Hs have an automatic right to them, and its up to the corporation to demonstrate an improper purpose.

Q: Does a S/H have an automatic right to see books and records?

A: No, the burden is on the S/H to demonstrate a proper purpose.

Q: In General Time Corp the S/H wanted the list for an ulterior purpose (guilt-tripping major S/Hs in a munitions plant) – does the Corp have to turn over the list, and what protection do they have, if any?

A: They do have to turn over the list, but they can go to a judge and ask for a protective order limiting the use of the list.

Q: Proxy contest reimbursements: what type of disputes can an incumbent board get reimbursed for, and what type can they not?

A: They CAN get reimbursed for policy disputes, but NOT for personal (though they can always dress up policy disputes as personal).

Q: What’s the rule for reimbursement of insurgents for proxy contests?

A: The S/Hs have to vote to reimburse them.

CLOSELY HELD CORPORATIONS

Q: What principle does the Mass. Donohue case stand for?

A: That in a close corporation S/Hs owe one another a fiduciary duty, though it’s more a duty to be fair than totally selfless.

Q: What principle does Nixon stand for?

A: It’s contra to Donohue that there is no duty owed by S/Hs to a minority (though it wasn’t a freeze-out case).

Q: What are the DGCL 342 three requirements for a statutory close Corp?

A: (i) no more than 30 shareholders (ii) transfer restrictions (iii) no public offerings.

Q: DGCL 218(c) which codifies the Ringling case says the voter agreements are valid, with only one stipulation – what?

A: That voting agreements must be in writing.

Q: 212(e) relating to irrevocable proxies sets what 2 requirements for an irrevocable proxy to be valid?

A: It must say in writing that it’s an irrevocable proxy and it has to be coupled with an interest sufficient in law to support an irrevocable power.

Q: DGCL 218(d) speaks to independent legal significance – why does that matter in the voting trust agreement context?

A: B/c you can’t argue that a voting trust is invalid b/c it doesn’t meet the statutory requirements for a voting agreement (or vice versa).

Q: According to DGCL 350, what effect will a S/H agreement have that relates to corporation business usually handled by the board?

A: Provided it’s a statutory close Corp the board is relieved of those duties, and liability is imposed on the S/Hs for the life of the agreement.

Q: In Smith v Atlantic Properties where the S/H doctor wouldn’t agree to pay dividends in spite of repeated dings by the IRS…what principle does this case stand for?

A: That even though the S/H was a minority, they still owed a duty to the other S/Hs.

Q: What is the rule for the method used to value a business in Delaware?

A: DE block method is okay, but any reasonable method can be used.

Q: The DE block method uses what three factors to calculate worth of a business?

A: (i) market value (ii) earnings value (averaged over 5 years x a multiplier) (iii) asset value

Q: For (i) a general corporation and (ii) a close Corp, what can a court do when a Corp is deadlocked?

A: DGCL 226 – appoint a custodian, or DGCL 353 – appoint a provisional director to break a deadlock.

Q: LLPs – RULPA 303 says that under what 2 circumstances will a LP be held liable for the obligations of a business?

A: (i) if they are also a GP or (ii) if they exert control over the business.

Q: What are the two possible management structures for a LLC, and what areas of law are the two types analogous to?

A: Member-managed (more like a partnership) and manager-managed (more like a Corp).

DIRECTORS’ FIDUCIARY OBLIGATIONS

Q: What is the duty of care?

A: More or less it’s the duty to exercise the degree of care or diligence a reasonable director of a like corporation would exercise.

Q: What case does Ragazzo call the “investment bankers relief act?”

A: Smith v Van Gorkum, which he says is the duty of care case.

Q: What is the standard set by the business judgment rule, in other words, what does the business judgment rule require of directors for them to stay out of trouble?

A: If there is any rational reason for their doing what they did, the substance of their decision may not be questioned.

Q: What DE law provision allows a corporation to disclaim the duty of care?

A: DGCL 102(b)(7)

Q: What does the D&O in D&O Insurance stand for?

A: Directors and Officers.

Q: If directors are sued for duty to act lawfully, but their illegal act conferred a tangible benefit on the corporation, what effect if any does the tangible benefit have on the damages they owe?

A: They get a dollar for dollar offset against any damages owed.

Q: Duty of loyalty - What are the two types of self-interested transactions DGCL 144 applies to?

A: Transactions between (i) a director and the corporation or (ii) the corporation and another corporation in which the director has an interest.

Q: What are the three DGCL 144(a), (b) and (c) escape hatches a director can use to avoid liability for a self-interested transaction?

A: (a) the material facts of the transaction are known to the board, and a majority of disinterested directors approves the transaction in good faith – note, you need to have a quorum voting, but the disinterested directors voting do not have to constitute a quorum

(b) a majority of disinterested shareholders approve the transaction

(c) the transaction is fair to the corporation as of the time it was ratified/approved/authorized by the board, committee or shareholders.

Q: DGCL 141(c)(2) allows directors to appoint what type of special body to enhance the appearance of impartiality of the approval of a self-interested transaction?

A: A special committee.

Q: In Delaware, what must you prove to establish entire fairness of a transaction?

A: That there was fair price and fair dealing.

Q: If a self-dealing director is able to make use of one of the escape hatches, what is the result?

A: The transaction “moved’ under the business judgment rule – provided there is a rational basis for the decision, it’s substance will not be questioned.

Q: What is “corporate waste?”

A: The exchange of corporate assets for such minimal consideration that no reasonable person would make the trade. Trading the corporate jet for a donut.

Q: If a majority of disinterested directors acting as a compensation committee approves a director compensation plan, what standard of review applies?

A: Business judgment.

Q: According to DGCL 141(h), who in the corporation sets director compensation?

A: The directors, unless the certificate or by-laws say otherwise.

Q: Suggest a possible line of argument that could be used when challenging a director’s compensation plan.

A: The corporation could bring in a similarly qualified person to do the same job for much less.

Q: In Delaware, what is a winning argument for a director accused of misappropriating a corporate opportunity for himself?

A: That the corporation was not in a position to pursue the opportunity.

Q: What tests does Delaware use to determine if something is a corporate opportunity?

A: First Delaware applies the line of business test and asks whether the opportunity was in the corporation’s line of business; if the answer is no, then the court moves to the interest or expectancy test, which asks whether the opportunity is one in which the Corp would be interested in pursuing.

Q: A corporate opportunities problem is likely to implicate which DE law provision, particularly when the director learned of the opportunity by virtue of being a director?

A: There may be self-dealing, which implicates DGCL 144 and the need for an escape hatch.

Q: What did Ragazzo say is a “bedrock principle of Delaware law” in the context of how a court will handle an issue regarding majority S/H treatment of a minority?

A: The only thing the courts will look at is equality of treatment of the shares. If the shares are treated the same, the inquiry ends there.

Q: What standard does a self-dealing majority S/H get evaluated under? Why?

A: Always the entire fairness standard – if it was business judgment then they could self-deal all day long.

Q: If a majority S/H is able to use escape hatch (a) or (b) under DGCL 144, what effect does this have?

A: The burden shifts to the plaintiffs to prove the transaction was not entirely fair. It DOES NOT move to the business judgment rule.

Q: Give one upside and one downside of the sale of a controlling block of shares.

A: Upside: may get better managers or new owner has synergistic other companies; downside: the control premium may be a bribe from the purchaser.

Q: If you have sufficient control over the board via your shares that you could fire them all tomorrow, can you also turn over control of the board when you sell your control block?

A: Yes, for efficiency reasons…if you could do it at the next meeting, you might as well be allowed to do it now.

Q: When you sell a controlling block of stock, may you also sell corporate assets?

A: No.

Q: If a controlling S/H is caught selling their control block for a “bad reason”, what damages will they be liable for, if any?

A: They must repay both the illegal portion of their control premium and also pay for any damages done to the company because of the sale.

Q: What are some clues that might suggest control is being sold for a bad reason?

A: Highly fungible assets, enormous control premium.

SECURITIES REGULATION AND PROXY RULES
Q: Securities and Exchange Act Rule 14a-9 relates to what type of corporate activity?

A: Proxy solicitations.

Q: In answering a 14a-9 question, what two important aspects should be figured out first?

A: (1) Who is lying and (2) Why the lie matters…can’t go any further without establishing that first.

Q: Do federal securities regulations exist to police the fairness of securities transactions?

A: No, the sole purpose is to make sure the shareholders are getting timely, truthful information. Fairness is a problem left to state law.

Q: What are the three types of lies a corporation might tell S/Hs?

A: An affirmative misrepresentation (the Earth is flat); a half-truth (the Captain was sober on the day of the shipwreck as he always is); an omission (when there is a duty to speak).

Q: What is the materiality standard for a proxy solicitation?

A: Whether a reasonable S/H would consider the information important in deciding how to vote.

Q: What are the six elements of a 14a-9 case?

A: There must be (1) a lie (2) that’s material (3) mens rea – scienter (4) reliance (5) loss causation and (6) damages.

Q: In a 14a-9 case, what does the plaintiff need to show to demonstrate reliance?

A: That there is an essential link between the votes of the misinformed S/Hs and accomplishing the transaction (i.e. without their votes, the deal could not have been done).

Q: What are the damages typically awarded in a 14a-9 case?

A: The difference between what you had before, and afterward, which may be zero (if for example the merger was a good thing and you stock went up).

Q: Can a director be sued for their opinion?

A: Yes, provided it is a lie, which is provable by showing that the underlying facts upon which the opinion is based are lies.

Q: 14a-8 says that a S/H may have their information sent along with the corporation’s mailing, though what are the restrictions attached to this?

A: There’s a 500 word limit, and only stockholders with >$2,000 of stock held for more than 1 year may do it.

Q: Does a corporation have to include a S/H’s information relating to ordinary business matters? What about policy issues?

A: Ordinary business matters = no, policy matters = yes.

Q: What if a S/H is insisting that a corporation prepare a report?

A: Evaluated the same way – the court looks at the underlying substance of the report to see if it’s policy or ordinary business matter to decide if the corporation must include S/H material.

Q: 14a-8 has an exception for a certain type of S/H “commentary” regarding matters ordinarily within the board’s discretion whereby the Corp may have to include the “commentary” in its mailing. What is the exception?

A: For S/H recommendations.

Q: Rule 10b-5 deals with what type of illegal activity?

A: Insider trading.

Q: What do the majority of states, including Delaware, say about a common law fraud action for insider trading?

A: That there’s no such thing.

Q: Under 10b-5, which of the following are covered by the statute: affirmative misrepresentations, half-truths, omissions?

A: While omissions aren’t mentioned in the statute, courts apply a common law gloss and treat omissions as lies too.

Q: Can speculative information such as a possible strike in a gold mine be material in the 10b-5 context?

A: Yes, it doesn’t matter that it is speculative, it only matters that it is material.

Q: In a 10b-5 case, materiality of the insider information is a function of what two factors?

A: Materiality is a function of (i) magnitude and (ii) probability.

Q: Under 10b-5, what theory can a plaintiff use to establish reliance?

A: Fraud on the market theory – that they relied upon an efficient market when trading, but the market was not efficient, it was defrauded by the bad guys’ insider trading.

Q: What did the Blue Chip case hold as to standing to sue if you didn’t buy or sell?

A: No standing to bring a suit – can’t come to court and claim you would have done x.

Q: What does scienter mean in a 10b-5 case?

A: Knowingly or recklessly lying, misleading or omitting information.

Q: If you trade on insider information, what is the time window dictating which other traders can sue you?

A: From the moment you first traded on your insider information to the time of disclosure.

Q: What are out-of-pocket damages and benefit of the bargain damages?

A: Out of pocket = the difference between what you had and what you have now; benefit of the bargain is the difference between what you have and what you expected to get out of the deal. Courts will only give benefit of the bargain damages to a buyer.

Q: Chiarella held that the nosey printer was not liable for his insider trades for what reason?

A: He owed no duty to the target company of the merger he figured out.

Q: According to the tipping doctrine when is a tippee (the person who receives the tip) liable for their insider trades?

A: When the tipper breached their fiduciary duty in passing on information, the tippee knows or should have known they breached their duty, and the tipper gains something from the relationship.

Q: Whom might the quasi-insider doctrine apply to?

A: People like lawyers who learn confidential information about a corporation through their fiduciary relationship with it.

Q: Rule 14e-3 applies in the limited context of a tender offer and says what?

A: That if you have material, non-public information regarding a tender offer and you got it from either company (target or acquiring) you can’t trade on it.

Q: What does misappropriation theory say about insider trading?

A: You violate rule 10b-5 when you misappropriate confidential information to use in trading in breach of a duty owed the source.

Q: Rule 16(b) covering short-swing trading – who is a covered company?

A: A corporation with >500 shareholders or > than $10 million in assets or is traded on a national exchange.

Q: Who is a Rule 16(b) covered person?

A: a 10% or greater S/H, a director, or an officer.

Q: Rule 16(b) covers trades made within what time period from purchase?

A: 6 months

Q: Under 16(a) must covered persons report their trading?

A: Yes, and these reports are very hot sellers on Wall Street.

Q: Who has standing to sue using Rule 16(b)?

A: Anyone who owns stock, no contemporaneous ownership is needed.

Q: How do you figure Rule 16(b) damages?

A: By using matched pairs of trades: take the highest selling price and match it to the lowest buying price, then keep going until you run out of high/low pairs.

Q: Is there liability under 16(b) for an involuntary sale, such as a merger?

A: No, it is not considered a sale within the definition.

Q: If you have evidence of selling, but no buying, will there be a 16(b) violation?

A: No, evidence of both is needed.

Q: The Sax case said that in Delaware, what fact determines whether a suit should be brought as a derivative action, or as a direct action?

A: If the shares are treated equally, then it is a derivative suit, end of story.

Q: What’s the name for a derivative suit drummed up by lawyers to generate a fee?

A: Strike suit.

Q: What factors influence whether the recovery in a derivative suit will be pro rata (goes to S/Hs in proportion to their holdings) or payment goes back into the corporate treasury?

A: Important factors are whether there are creditor interests at stake, and whether the bad guys would regain control of the funds.

Q: Contemporaneous ownership of stock is required to bring a derivative suit, though there are 3 exceptions, what are they?

A: (1) acquired stock by operation of law, e.g. inheritance (2) there is a continuing wrong extending past the time of purchase (3) a suit under 16(b) – contemporaneous ownership is not required.

Q: In Delaware, when is demand on the board excused, and should it ever be made?

A: Never make demand on the board. It is excused when it is futile which would be when (i) the majority are interested (ii) you can show the board has breached its duty of care, hence business judgment doesn’t apply (iii) the transaction looks like waste.

Q: What effect does the mistake of making demand on the board have in Delaware?

A: The court will defer to the business judgment of the board or committee in deciding not to bring suit, whereas with no demand the court can use its own business judgment.

Q: What is a good argument by a special litigation committee wanting to decline to bring a derivative suit?

A: That the “soft costs” make the suit too problematic, e.g. tarnishing company reputation and drain on directors time.

Q: For attorney’s fees to be approved in a derivative suit, the attorney’s work in the case must confer what upon the corporation?

A: A substantial benefit.

Q: What FRCP rule relates to demand on the S/Hs, and when is demand on the S/Hs excused?

A: FRCP 23.1 Demand is excused when: (i) the wrongdoers hold a majority of the stock (ii) if the board refuses to call a S/H meeting or (iii) when there’s wasteful conduct that could not be approved by a majority of the S/Hs because unanimous approval is needed.

Q: What is the policy reason behind requiring security for expenses in a derivative suit?

A: To discourage strike suits; if the plaintiffs will put up their own money, they must be serious.

Q: Does Delaware require security for expenses? Why/why not?

A: No – the cynical reason is that doing so kills off too much derivative litigation, which reduces the revenue Delaware can get.

Q: In states that do require security for expenses, what possible work-around can a plaintiff use to avoid having to put up security?

A: Ask the judge for a stay on security to give the plaintiff time to get a S/H list and seek out more plaintiffs. If you can get enough people together with large enough holdings, you can get an exemption from having to provide security.

Q: What is the practical effect of having to pay security for expenses?

A: It will kill the suit; no plaintiff’s attorney wants to risk $1million of their own money.

Q: According to DGCL 145, what must be the basis of the lawsuit before directors/officers/EE’s/agents of the Corporation are covered?

A: When they are sued because of their position.

Q: In Delaware, when must a corporation indemnify its people?

A: When they “are successful on the merits or otherwise.”

Q: What would be covered by “…or otherwise…”?

A: One example is winning because the SoL has run.

Q: In Delaware, when may a corporation indemnify its people?

A: When the person has acted in good faith in a manner they believed was not opposed to the company’s best interests.

Q: In Delaware, when may a corporation NOT indemnify its people?

A: When the person acted in bad faith in clear opposition to the corporation’s best interest.

Q: Who may approve a grant of indemnification?

A: A majority of disinterested directors. If the whole board is sued, the S/Hs can approve indemnity, or independent legal counsel can be hired.

Q: What is the rule regarding the corporation writing its own indemnification agreements under DGCL 145(f)?

A: That (even in spite of independent legal significance), the statute will be read as a whole and you can’t indemnify for bad faith, which would be contrary to 145(a).

Q: What is required before a derivative suit can be settled?

A: The court must approve the settlement.

Q: What possible end-run around the derivative suit can a Corporation make, thus killing the suit off?

A: The corporation can opt to settle the underlying dispute the derivative litigation is based on, though you could always then sue the directors for self-dealing.

CORPORATE COMBINATIONS
Q: What is the policy behind requiring a S/H vote for a sale of all of a corporation’s assets?

A: It would entirely change the investment expectations of the selling Corp’s S/Hs.

Q: What S/H vote is needed to sell all assets?

A: A majority vote of all outstanding stock, not just a majority of those who show up.

Q: DGCL §271 says that you must have a S/H vote if you sell “substantially all” of the corporation’s assets. How have the court’s interpreted “substantially all?”

A: The Delaware courts read it to mean “significant assets”

Q: In Delaware is “substantially all” a qualitative term, or quantitative?

A: Qualitative…its about the significance of the assets to the corporation, not just what percentage is being sold.

Q: In Delaware, do S/H’s have a right to an appraisal for the sale of assets?

A: DGCL 262(b) says no.

Q: What is a DGCL 263 short form merger?

A: It occurs when a parents merges into itself a subsidiary of which it owns 90% or more.

Q: In a short form merger, does anyone have a right to a vote?

A: Yes, the S/Hs of the smaller subsidiary have a right to vote.

Q: If S/Hs ARE entitled to an appraisal in a merger, what are the two steps they must take to preserve their appraisal rights before a court will determine a fair price?

A: They must (1) make a written demand for an appraisal before the vote and (2) file their demand with the chancery court within 120 days of the effective merger date.

Q: What is the “efficient markets exception” under DGCL 262(b) where a court will not get involved to figure the fair price of stock in a merger?

A: When there is a stock-for-stock exchange between two publicly traded Corps.

Q: In Delaware, which does not recognize the de facto merger doctrine, if you choose to conduct a merger as a sale of assets instead of a statutory merger, you cheat the S/Hs out of their vote, and who else is cheated, and out of what?

A: The creditors are cheated because in a sale of assets, liabilities normally do not travel with the selling company’s assets to the purchaser.

Q: What characteristic of the two companies involved in a sale of assets may suggest that it truly IS just a sale of assets, in which case de facto merger doctrine won’t be implicated?

A: When a huge whale of a corporation is swallowing a tiny minnow.

Q: In a merger, does the stock given to the target company by necessity HAVE TO be the stock of the acquiring company?

A: DGCL 251(b) says no, it doesn’t. This is what happens in a triangular merger.

Q: Briefly explain what a triangular merger is.

A: It’s when the parents causes it’s subsidiary to acquire/merger with a target corporation, and the S/Hs of the target Corp get stock in the parent instead of the acquiring subsidiary.
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