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The Bill of Rights
i. When passed, was a constraint on Federal but not State power.

ii. In the end the court used a notion of “fundamental fairness” to find all the Bill of Rights protections applicable to the states. Only a couple didn’t apply, including the right to a grand jury.

iii. Frankfurter and Harlan were behind the fundamental fairness approach: the thinking was that the rights applied to the states not just because they’re in the bill of rights, but because applying those rights to the states are necessary to achieve fundamental fairness.

iv. Black came onto the court and read the 14th amendment to apply all guarantees to the states; he said we didn’t need the notion of fundamental fairness.
v. Where did these justices come out on the Winship case, which required proof of all elements of a crime beyond a reasonable doubt?

vi. Black is in the dissent in Winship because the b.r.d. standard does not appear in the bill of rights. 

vii. Harlan is in the majority because it is fundamentally unfair to convict a person and deprive them of their liberty, based on a standard any less than b.r.d.

viii. The court has never formally abandoned the fundamental fairness approach, and they tend to fall back on it when there’s a “gap” in the bill of rights, e.g. the right to wear civilian clothes while on trial.
ix. A middle ground between Harlan and Black came about known as selective incorporation. It adopted the fundamental fairness theory, but did so using the incorporation approach. Grand jury and excessive bail rights are not included.
x. Medina v California – is it constitutional to make a criminal defendant prove b.r.d. that he is competent to stand trial? The court held yes, it was. The test used had two prongs: (i) fundamental fairness, or (ii) historical protection. The use of “or” in the test suggests the two are mutually exclusive.

xi.  When a right is incorporated into the 14th amendment, does it change? Is it the exact same right, or are there two standards for federal and state?
xii. In the 50’s the court decided that the right to be free from unreasonable searches/seizures applied to the states.

xiii. The 4th amendment has a substantive part (no unreasonable searches) and a procedural part: wrongly obtained evidence will be excluded from use at trial.

xiv. It was decided that the substantive right was incorporated to the states, but the procedural right was not.
xv. With that holding, if a federal officer conducted a bad search, all he had to do was turn his case over to the state D.A. This was nicknamed the “silver platter rule.”
xvi. After the drug swallowing/forced to vomit case, Frankfurter decided that this was disgusting, the evidence was excluded, even though there was no exclusionary rule.
xvii. Finally in 1961 the exclusionary rule was incorporated to apply to the states. This began the process which continued through 1969 of incorporating the other rights from the bill of rights.

xviii. Duncan case: the court started asking if this guarantee in general is necessary to (1) ensure fundamental fairness and (ii) whether recognition of the right is reflected in the Anglo-American tradition.

xix. Impartiality, fairness, unanimity, twelve in number – which of these aspects are fundamental to the fairness of the jury system?

xx. In federal court there must be 12 jurors and they must be unanimous, so do the state courts have to do the same?

xxi. The court decided that on this issue the federal government and states were separate; they interpreted the 6th amendment such that the unanimity and twelve count was not essential to the right, so it need not be incorporated.

xxii. Black had always contended that total incorporation would clarify things, but likely that’s not so because the bill of rights itself isn’t crystal clear, for example, what’s an “unreasonable search?”
Retroactivity
i. In the old days when a court found a government act to be unconstitutional, the new incorporated right was applied retroactively, thus if something is now unconstitutional, it always has been.

ii. Retroactivity works well when there are a few new rights, but the wholesale incorporation movement in the 60’s meant that the jailhouse doors would have to be thrown open.

iii. Because of this impending disaster, liberals and conservatives came together. Linkletter v Walker – held that the court would not apply newly found right to state convictions that had become “final.” So what does “final” mean?

iv. State system: state district court ( interim court of appeals ( state supreme court ( [up to 30 days after judgment] certiorari to US Supreme Court.

v. Federal: federal district court ( US Court of Appeals ( US Supreme Court.

vi. The US Supreme Court decides a new ruling, and a defendant is working her way through the appeals process. If the court issues the ruling on day 29, she gets the benefit of the new ruling because there is still one day left to file for certiorari. If the court rules on day 31 however, she does not get the benefit. The defendant may also not work her way through the federal court system, because that is a collateral attack, which is barred.
vii. Mapp v Ohio (1965) was not applied to state convictions that had become “final” per the holding of Linkletter.
viii. Linkletter provided us with a three prong test relating to retroactivity:

a.  The purpose of the rule (accuracy in fact finding is very important – if accuracy increases with the new rule, it is more likely it will be held to be retroactive)
b. Effect on the administration of justice – how many people’s cases will have to be re-heard?

c. Reliance by the police on the old rule.

ix. Applying these prongs to the exclusionary rule, the court found that if applied retroactively, it did not help remedy the privacy invasion, because that had already occurred and you can’t un-ring the bell.

x. The dissenting justices in Linkletter cited unfairness: whether the defendant got the benefit of the exclusionary rule retroactively was all a matter of whether his state did or did not provide speedy trials.
xi. “Prospectivity” is the alternative to retroactivity, whereby for example (i) a ruling is applied to trials beginning after that ruling; (ii) prospective to police or prosecutorial conduct after the ruling (an example of such conduct would be an arrest); (iii) not even the defendant who is before the court at the moment the new ruling is made gets the benefit (though the court has never done this).
xii. Before a right is incorporated into the 14th amendment it has to assure/confer fundamental fairness.
xiii. In 1982 it became clear that there was going to be a shift in retroactivity rulings: in US v Johnson, the court made a case retroactive to non-final cases pending on appeal. The case applied retroactively was Peyton – the police must have a search warrant to arrest a person in his own home. This is notable because we would have expected it to apply prospectively to conduct after the ruling.
xiv. This allowed the lower courts to treat similarly situated defendants similarly, though the 29/31 day distinction still applies.
xv. Retroactivity is not to be applied on collateral attack.

xvi. Shea v Louisiana held that the holding of Edwards does apply to a 4th amendment case pending on direct appeal.

xvii. “Clear break cases” – an example is Batson v Kentucky, holding that peremptory striking of jurors based on race would, after Batson, be a violation of due process. Cases pending on direct appeal would get the benefit of this holding, whereas those pending on collateral attack would not.

xviii. Teague case in 1989 found the Linkletter three prong test to be disfavored, and the new standard became that a new ruling applies to cases pending on direct, but not to those on collateral. The two prong Teague test for retroactivity is:
a. Is there a new ruling?

b. Do either of the two narrow exceptions apply?

xix. A new rule is one that is not dictated, compelled by or encompassed in prior rulings. Habeas was to be used to vindicate rights already in existence, but…

xx. Exceptions to Teague: (i) substantive – the conduct is beyond the states’ ability to criminalize; (ii) procedural – new procedural rules implicit in the concept of ordered liberty and without the rule the likelihood of an accurate conviction is severely diminished.

xxi. Rosenberg says that maybe the 2nd exception isn’t really an exception at all – there aren’t really any components of basic due process that have yet to emerge. If the right have already emerged in prior cases, then they are old rules not new ones. Watershed procedural rules seldom come up.

xxii. Butler v McKellar (1990) added to the definition of a “new rule” – it includes any claim in which reasonable judges may differ. At issue was whether a 1988 decision in the Roberson case was a new rule, or just a reapplication of Edwards – that being that police can’t reinitiate an investigation once the defendant asks for a lawyer.
xxiii. In Butler the court acknowledged that even if a decision was controlled by a prior case, that in itself wasn’t dictative of whether it was a “new rule” – the court looked instead to see if reasonable jurists could differ.

Teague and Retroactivity
i. The right to a jury trial is not a watershed rule that would mean it applies retroactively.

ii. Scalia says that the court “has precedent on its side” regarding the jury trial right; that precedent is Destefano.

iii. The dissent argues against Destefano in that it was decided before Teague under the 3 prong Linkletter test.

The Supervisory Power
i. Federal courts are limited to enforcing constitutional rights in state courts.

ii. In McNabb, the court held that confessions obtained after an impermissibly long time before defendant saw a magistrate were inadmissible in federal courts, apart from the constitution.

iii. US v Russell (1973) – an entrapment case where the government crossed the line in a drug conviction. Rehnquist said that while the government went too far, that didn’t get them a “chancellor’s foot veto” absent a constitutional or statutory violation.

iv. Hampton v US (1976) – Blackmun’s concurrence said that the supervisory power existed.

v. There is a value in the federal supervisory power because it allows the court to correct lower courts without creating new constitutional rights.

The New Federalism in Criminal Procedure
i. There was a contraction in criminal law when the Burger court era began.

ii. Some state courts began to interpret even state constitution provisions identical to the US Constitution to confer more rights than the US Constitution would confer.

iii. Note that the federal constitution is a floor – it is just the minimum standard.

iv. The state courts’ behavior in reading-in these new rights is the so-called “new federalism.”

v. Marshall and Brennan would commonly dissent in cases with restrictive rulings, reminding lawyers that state constitutions could be interpreted more broadly. Brennan wrote an article encouraging lawyers to make objections on state constitutional grounds.
vi. Adequate and independent state ground doctrine: the US Supreme Court can only hear federal questions, so if a state court decides a case on state law grounds or based on the state’s constitution, the US Supreme Court can’t review the case…the justices are not in the least bit pleased about that.

vii. Michigan v Long (1983) – the court sent a case back down to the state court asking if the decision was based on state or federal law. The court adopted a plain statement rule: unless the opinion plainly states that it rests on state law, and it appears to rest on federal law (e.g. lots of cites to federal cases), the US Supreme Court will assume it rests on federal law and will take the case for review. Justice O’Connor’s opinion said that this new rule would “foster uniformity.”
viii. Florida v Meyers (1984): a car search case. The defendant argued that the US Sup Ct could not take his case for review because the car search was found unconstitutional by the state court on federal law grounds, also the right to cross-examine was unconstitutionally restricted on state law grounds, so he would get off on remand anyway on state law grounds. The US Sup Ct did take the case though, they said that the state court would not overturn on the cross-examination issue anyhow – Rosenberg criticizes this as mind-reading by the US Sup Ct.
ix. The greater point is that when you practice, be sure to make a claim on state constitutional grounds, you probably have more right available that way.
The Right to Counsel
i. 80% of criminals are “indigent”, which speaks to whether they have the means to hire an attorney of their own.

ii. Indigents get free attorneys to protect the integrity of our accusatorial, adversarial system of law.

iii. At common law, only misdemeanors and treasoners had a right to retain counsel to argue fact (arguing law came later).

iv. Can the state require a defendant to reimburse the state for his defense costs? Recoupment statutes have not fared well historically. Carefully drafted ones might stand though if given the same exemptions as provided under civil law (i.e. you don’t have to sell your house or other essentials to repay the bill).
v. Betts v Brady (1942) pg.60 – robbery charge; defendant got 8 years of jail time; the state would only provide counsel for capital cases (rape/murder).
vi. Defendant claims that in every felony prosecution, indigent defendants are entitled to free counsel. Remember, this was a state case in 1943, and the right to counsel was not yet a “fundamental right” incorporated into due process.

vii. The defendant complains that in federal court he’d get a free lawyer, hence he feels he is being denied due process by the state court.

viii. The court had previously held that it was a totality of the circumstances standard as to whether it was fundamentally unfair to deny counsel to a defendant.
ix. Held: judgment/conviction affirmed; the court reasoned that the 14th amendment embodies an inexorable command that a trial could be fairly conducted to a defendant not represented by counsel.

x. The Betts rule is that there is no right to counsel for indigent defendants in non-capital cases except in “exceptional circumstances” – the court increasingly found that exceptional circumstances existed.

xi. Black and Douglas dissented; they are total incorporationists who felt that the right to counsel had been incorporated.

xii. The casebook editors reason that defendant Betts’ appellate lawyer did a poor job, he didn’t present enough examples of how having no lawyer prejudiced this defendant, instead he relied on his total confidence that the court would incorporate the 6th amendment right to counsel.

xiii. Hamilton v Alabama (1961) – the court made the right to counsel applicable in arraignments as a flat right, and also stated that there was no need to show prejudice to secure that right.
xiv. There was also a line of cases developed simultaneously with Betts holding that it was a per se denial of D.P. to deny an accused access to retained counsel for any aspect of the trial.

xv. Gideon v Wainwright (1963) pg.64 – Rosenberg calls this the most important case of the Warren court era. This is the case incorporating the 6th Amendment right to counsel.
xvi. Defendant Gideon got 5 years jail for robbery and was denied counsel because Florida only provided a lawyer in capital cases.

xvii. Justice Black wrote the opinion, so we would expect him to be trumpeting total incorporation, but he couldn’t flagrantly do so. Black wrote that in Betts, the court made a break with its own well-considered precedents.

xviii. Harlan wrote a concurrence in which he said Betts should be overruled, but that he did not feel it was a break with precedent. He said that Powell established that in special circumstances it was a due process violation not to provide an attorney, and ultimately the special circumstances became the norm, being found in most all cases.

xix. Rosenberg suggests that Betts is incompatible with federalism whereas Gideon is compatible.
xx. Another way to overrule Betts would be to rely on the line of cases finding a right to retained counsel, but Black didn’t go that route. Rosenberg thinks that he was too interested in validating his dissent in Betts by writing it off as a break with precedent.

xxi. Rosenberg provides a cautionary note re: Gideon – court appointed counsel aren’t always a dream team. Keep in mind the fifth circuit case where counsel fell asleep – there were dissenters who felt that this wasn’t a denial of effective assistance!
xxii. Baldwin v New York – held that the 6th Amendment right to a jury trial applied only where the defendant could potentially be punished with more than 6 months in jail.
xxiii. Argersinger v Hamlin (1972) pg.67 however struck down a rule that counsel could be appointed only for offenses that meant more than 6 months in jail, absent the defendant waiving their right to counsel.

xxiv. Where is the bar set for determining indigency? Rosenberg says it is set very low.

xxv. Scott v Illinois (1979) – the court said that it would not extend Argersinger to cases where jail time on conviction is authorized but not imposed (i.e. you are looking at jail time, but you end up with a fine). The problem with this holding is that a judge would either have to (i) give the guy a lawyer so he could keep jail as an option or (ii) remove jail as an option because the guy has no lawyer.

xxvi. Scott did not answer whether incarceration prior to or during trial, and whether an uncounseled conviction can enhance a sentence if the defendant offends again.
xxvii. But in Baldasar v Illinois (1982) the court said that an uncounseled conviction can be used to enhance a sentence, but this was subsequently overruled.

xxviii. On the same issue, Alabama v Smith (2002) held that a suspended sentence does count for purposes of sentence enhancement, but there must have been “adversarial testing” (i.e. appointed counsel) of the original conviction.
xxix. Rosenberg says that the interesting thing about the Scott case is that judges don’t make individual determinations, they decide up-front whether prison time is going to be an option (appoint a lawyer) or not (don’t appoint).
When are you entitled to a lawyer?

i. A person only has the right to counsel during a “critical stage” of a criminal proceeding (there is an exception for custodial concerns and the 5th amendment right to not self-incriminate).

ii. Escebedo – a lawyer arrived at the police station to meet with his client but the police wouldn’t allow the meeting. Even though the client was only under arrest and adversarial judicial proceedings hadn’t been initiated, it was held that his limited 6th amendment right had been violated. Note that this case is very narrowly read, you would need to be operating under the same facts to use it.

iii. Myth-busting: Just because you’re a suspect or under arrest doesn’t mean you’re entitled to a lawyer, you have to be formally charged for the 6th amendment right to attach.

iv. The type of proceeding at issue is not important, but the step being taken to formally prosecute is very important.

v. Ash case – the defendant was to be put in a photo line-up; he had been indicted so the 6th amendment was invoked. While you might think he could get a lawyer to ensure the fairness of the photo spread, this case said otherwise.
vi. In Gouveia, defendants who were in prison in isolation without access to an attorney did not have their 6th amendment right to counsel violated because, the court reasoned, the right to counsel had only ever been applied to trial or trial-like contexts. Just because a lawyer would be helpful to these inmates doesn’t mean they can just have one.

vii. U.S. v Moody (6th Cir. 2000) – the sixth circuit relied on Gouveia to hold that the 6th amendment right to counsel does not attach during pre-indictment plea bargaining. Thus, the defendant could not be given the benefit of the plea bargain he rejected due to ineffective assistance of counsel. (In other words, you can’t go back in time and ask for the plea bargain your attorney told you to reject, once you do worse at trial).
viii. Thus, because you have no 6th Amendment right to counsel at plea bargaining, even though the attorney may have given bad advice, you can’t fall back on their terrible advice as an “out” if you do worse at trial.

ix. To avoid 6th amendment problems later, the work-around for the police is to do the line-up before charging the arrestee.

x. To get your 6th amendment right to counsel you must have these two elements:
a. Initiation of an adversarial judicial proceeding
b. You’re at a critical stage of that proceeding
xi. What defines a “critical stage” is just hashed out by the courts as they go – Rosenberg laughed and said that it is “a time when critical rights are determined.”
The Griffin-Douglas Equality Principle
i. Due process deals with fairness between the individual and the government/state.

ii. Equal protection deals with classifications of people that are unequal.

iii. EP allows a state to re-write their statute to make it constitutional, whereas under DP if a statute is unconstitutional, the whole thing is thrown out.

iv. Griffin v Illinois (1956) pg.74 – in Illinois, the then law was that you could only get full appellate review if you provided the appellate court with a transcript, but they were only given free to death row inmates, all others must pay. The defendant in this case was indigent.

v. In a 5-4 opinion, Justice Black said it violated DP and EP to make this distinction, even though there is no constitutional mandate or US Sup Ct case holding that states have to provide appellate review.

vi. This holding said, in essence, that if you’re going to provide appellate review then you have to do so fairly, without discriminating on the basis of the defendant’s wealth.

vii. It is surprising that Black wrote a concurrence here – he was in the dissent in Winship because there is no “beyond a reasonable doubt” standard in the bill of rights. But there’s no appellate review in the bill of rights either – Rosenberg finds Black’s apparent self-contradiction interesting.

viii. The 60’s were a period of mass-incorporation of rights into the DP clause of the 14th amendment. Griffin holding was extended into a wide variety of circumstances involving indigent defendants, such as filing fees..

ix. Mayer v Chicago (1971) – a unanimous court held that indigent defendants can’t be denied a record of sufficient completeness to permit proper consideration of his claims, even though he was punishable by a fine only. This is odd in light of the Argersinger holding, that there is no 6th amendment right to a lawyer unless you’re facing jail time.

x. Douglad v California (1963) pg.76 – Douglas wrote the opinion invalidating a California law which held that when an indigent defendant appealed, the appeals court had to appoint counsel only when, in their opinion, it would be helpful to the defendant or the court. The holding is limited to the first appeal of right.

xi. Note also that the particular facts of the underlying case made it pretty clear that this wasn’t a frivolous case – it definitely made sense to appoint a lawyer on appeal.
xii. Ake v Oklahoma (1985) – held that the state is not required to provide an indigent defendant with all the tools a defendant of “unlimited means” has available to them. This is a DP analysis, not EP.

xiii. This case gave the court the chance to explore the right of defendants to experts; it was held that where a defendant makes a preliminary showing that her sanity at the time of the offense is likely to be significant at trial, the state must grant access to a shrink as a basic tool of her defense.

xiv. Ake was an easy case to decide because that particular defendant was plainly crazy. The court said the test is whether the defendant’s sanity is “in serious question.”

xv. The state does not have to provide the defendant with a shrink of her choice, nor the money to find one, just a shrink who is competent.
xvi. Note that Ake was a first degree murder case, so the holding extends to capital cases – it is undecided if it applies in a non-capital context.

Appointed Counsel in other than Criminal Prosecutions:

i. Mempa v Ray – the court held that a probationer is entitled to be represented by appointed counsel at a combined sentencing and revocation hearing.
ii. Gagnon v Scarpelli (1973) – an indigent probationer or parolee has no unqualified DP right to be represented by counsel at revocation hearings.

iii. Middendorf v Henry (1976) – neither DP nor the 6th Amendment required the appointment of counsel at a summary court martial – the officer conducting the proceeding can sentence to up to 30 days hard labor. Rehnquist wrote the opinion that this wasn’t a “criminal prosecution” within the meaning of the 6th amendment. Loss of liberty by itself does not mean the 6th amendment’s guarantee of counsel is applicable.
iv. Lassiter v Department of Social Services (1981) – rejected the view that DP requires appointment of counsel in every parental status termination proceeding involving indigent parents. Thus the court left it to the states to determine appointment of counsel on a case-by-case basis.

v. Rosenberg says that the problem is that parental rights termination is irrevocable; the proceedings are adversarial, both sides bring to bear evidence and witnesses.
vi. There is no federal constitutional right (but there may be statutory rights) to counsel at post-conviction hearings.

vii. If the state creates a right to counsel in post-conviction proceedings, the state is not bound to follow federal constitutional guidelines applicable to post-judgment appeals.

viii. Pennsylvania v Finley – if an attorney in a post-conviction collateral attack files a “no merit letter” it does not violate DP because there is no 6th amendment right to counsel available anyway.

The Right to “Effective” Assistance of Counsel:

i. Johnson v Zerpst – waiver of the right to counsel cannot be presumed, and the defendant not asking does not constitute a waiver: the judge must admonish the defendant as to his right to counsel.

ii. A judge is obliged to inform a defendant of (1) the nature of the charges (2) the right to counsel before a plea and (3) the range of punishments he is facing.

iii. Faretta v California (1975) – the judge may not force an attorney on a defendant who does not want one. The defendant is entitled to self-representation even if not skilled in legal matters. Judge can only inquire about the defendant’s ability and competence to make an intelligent waiver.
iv. The court sees the right to self-representation as being a separate right in the 6th amendment, its not just an offshoot of the waiver right. 

v. Martinez v Court of Appeal of California (200) - held that there is no right to self-representation in conducting your own appeal. The court reasoned that the defendant’s autonomy interest is lower at the appeal level.

vi. McKaskle v Wiggins (1984) – the court’s appointment of a standby counsel does not constitute a violation of the 6th amendment right to self-representation in Faretta.
vii. The court gave great deference to the trial court’s judgment regarding participation of standby counsel.

viii. The court explicitly held that Faretta does not require “hybrid representation” – you don’t have to have standby counsel and the right to defend yourself.

ix. Prior to Faretta, there were only three rights that the defendant alone could waive: (1) pleading guilty (2) right to jury trial (3) right to testify on own behalf. Everything else was left to the lawyer’s professional judgment. Does Faretta change this distribution of authority?

a. Perhaps – things like which witnesses to call/things not requiring immediate decision might be affected by Faretta.

x. Jones v Barnes (1983) however rejected this view: indigent defendant has no right to compel appointed counsel to press non-frivolous points requested by the client, if counsel, as a matter of professional judgment, opts not to pursue those issues.

xi. Most courts hold that the defendant does not have to be explicitly informed of the right to self-representation, because the right to assistance of counsel is fundamental, but self-representation is not. This doesn’t necessarily make sense conceptually though, because the right to self-representation would necessarily trump the right to counsel.
xii. The right to self-representation must be asserted early-on in the proceedings, you don’t want to try and change horse mid-stream.
The Right to Counsel of One’s Own Choice
i. Indigents only get lawyers who can meet the minimum standard of competence.

ii. Some courts have held that an indigent can get a particular lawyer if they can raise objective reasons for their choice, e.g. prior experience with the defendant.

iii. You need to show “good cause” (such as a conflict of interest) in order to substitute counsel; also there is no constitutional right to a “meaningful client attorney relationship” see Morris v Slappy (1983).

iv. There is considerably more leeway in substituting retained counsel rather than appointed counsel.

v. Caplin & Drysdale v US (1989) – Petitioner law firm wanted $ forfeited from their client’s pocket to the government’s. The court held that the government had a substantial interest in retaining the illicit gains from crime.
vi. Dissent said that talented defense attorneys would stop taking complex drug cases because of these laws, and Rosenberg said that’s exactly what’s happened.
vii. Whenever you have a federal constitutional right to assistance of counsel, you also always have the right to effective assistance of counsel. Conversely, if you don’t have that federal constitutional right, their your attorney’s effectiveness is a non-issue.
viii. Collier held that the effectiveness standard is identical for retained or appointed counsel.

ix. Wainwright v Torna pg.1117 – even if the defendant has a constitutional right to use retained counsel in proceedings in which an indigent defendant lacks a constitutional right to the assistance of appointed counsel, the right to retained counsel in such additional proceedings did not carry with it a right to effective assistance by that counsel.

x. State action is important because in order to be able to invoke your 6th amendment right to effective assistance of counsel, there must be a state action to invoke that right: the 14th amendment makes the 6th amendment applicable to the states. 

xi. A trial is an example of state action.

xii. The “Farce and Mockery Test” – the bar was so low under this test that even lawyers were ashamed of it! Commentator David Bazelon called this test “a mockery of the 6th amendment.”
	Type of proceedings
	State action? Constitutional right?

	Felony trial or misdemeanor with jail time
	Retained and appointed counsel; there is state action, and there’s a fed constit right to counsel

	1st appeal
	There is fed constitutional right to counsel; not sure about state action.

	Discretionary appeal
	No right to counsel and no state action.

	State habeas
	No right to counsel and no state action, except maybe where the state does not allow ineffective assistance of counsel claims on direct appeal.


xiii. A guilty plea by the defendant waives the right to appeal any precedent (before plea) constitutional violations (e.g. the police beat a confession out of you, you plea guilty, you waive the right to appeal the beating). 
xiv. The only basis for attacking a plea was whether it was based on reasonable advice – whether the advice fell “within the range of competence demanded of attorneys in criminal cases.” Tollett v Henderson.
xv. Courts took this new test for guilty pleas and started applying it throughout the trial. Bazelon wrote a dissent in a famous case called Decoster criticizing the new test, instead urging substantive standards that mirrored the ABA standards; Bazelon favored performance standards that attorneys could aspire to achieve.

xvi. Bazelon argued that the standards he proposed were a minimum.
xvii. In Strickland v Washington (1984) pg.1120, the US Sup Ct rejected Bazelon’s checklist approach.
xviii. The defendant had been charged with robbery, murder, torture and had confessed. He waived a jury trial, plead guilty to all charges, and told the judge he didn’t have a significant criminal record, which wasn’t true.

xix. The defendant sought federal habeas corpus relief for ineffective assistance of counsel because at the sentencing hearing, his attorney had not requested a psychiatrist’s report, call character witnesses, or requested a presentence report.

xx. The attorney thought the judge would go easy because the defendant had taken responsibility, which apparently was a hot button for this judge.
xxi. The opinion indicates that the benchmark for effective assistance is whether counsel’s conduct so undermined the proper functioning of the adversarial process that the trial cannot be relied on as producing a just result.
xxii. The court said that the convicted defendant’s claim that his attorney’s assistance was so defective as to require reversal of a conviction/death sentence has two parts:
a. Defendant must show counsel’s performance was deficient, meaning attorney made errors so serious (s)he was not functioning as the attorney guaranteed by the 6th amendment
b. That the deficient performance prejudiced the defense: this requires a showing that counsel’s errors were so serious as to deprive the defendant of a fair trial, a trial whose result is reliable.
xxiii. Prong 2 of O’Connor’s test (above) requires the defendant to show that there’s a reasonable probability that but for counsel’s error the result would be different.

xxiv. Rosenberg says that the worst errors lawyers make are the things that they don’t do, such as getting psych reports.
xxv. Rosenberg’s complaint with O’Connor’s test is that your 6th amendment right to effective assistance seems to hinge on whether you look guilty: if the defendant has a lot of bad facts (such as in Strickland) they are more likely to look guilty, hence the trial result appears more “reliable.”

xxvi. Rosenberg thinks that O’Connor’s test weakens the holding of Gideon, because if you have a lawyer whose errors are so bad that there’s no attorney acting for the defendant within the meaning of the 6th amendment, then isn’t the defendant to all intents and purposes outright denied counsel altogether, which is the Gideon requirement?
xxvii. Strickland arguably looks like the same denial of 6th amendment rights as Gideon, but with the “plus” requirement of prong 2, showing prejudice, that there was not a fair trial whose result is reliable.

xxviii. The standard for counsel’s performance is “reasonably effective assistance.” Rosenberg shudders at the word reasonable because it is associated with rational basis review, which is a very low bar – if you can find any rational basis for what the attorney did, it will pass.

xxix. “Strategic choices made after thorough investigation of law and facts are virtually unchallengeable.”
xxx. “Strategic choices made after less than complete investigation are reasonable precisely to the extent that reasonable professional judgments support the limitations on investigation.”

xxxi. “The defendant must show there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different. A reasonable probability is a probability sufficient to undermine confidence in the outcome.”
xxxii. O’Connor said that this new test isn’t that different from the farce and mockery standard; Rosenberg questions this because that test existed before the incorporation of the 6th amendment right to assistance of counsel.
xxxiii. In Strickland the death sentence was affirmed – the attorney’s “strategic choices” were reasonable. O’Connor said that even if it was not reasonable to not put on character witnesses, it wouldn’t matter because there was no prejudice – the result would not have changed.
xxxiv. Justice Marshall was the lone dissenter, he said the test is too vague to be applied consistently by lower courts. He argued that ABA guidelines should control.

xxxv. Rosenberg sees the Strickland test as an impairment to ensuring that the attorney has done his homework in the case.

xxxvi. Hill held that the Strickland standard also applies to guilty pleas – defendant must prove that but for the ineffective assistance/advice (s)he would not have taken the plea.
Prejudice requirements for 6th amendment violations:

	Violation
	Prejudice requirement

	Gideon violations: no counsel at all, or significant interference with counsel’s strategy
	No prejudice needed

	Conflict cases
	No need for prejudice, but must show the actual conflict adversely affected counsel’s performance

	Ineffective assistance
	Must prove prejudice


US v Cronic

i. US v Cronic (1984) – in order to meet Strickland, there must be errors so egregious that the lawyer wasn’t “functioning as a lawyer.” In the Cronic case a real estate attorney was brought in one month before trial in a complex securities case.
ii. To make out a claim for ineffective assistance, you need to be able to point to specific errors the attorney made, rather than just pointing to the general circumstances, such as the attorney only having a month to prepare.
iii. Bell (2002) – defendant claimed that his case was within an exception of Cronic, so he had an end-run around Strickland. The Sup Ct held 8-1 that in order to fit the exception, the attorneys failure must be “total and complete.” The court found that this defendant’s ineffective assistance claim was just a regular Strickland claim, hence was governed by Strickland.

iv. Rosenberg thinks that “total and complete failure” by the attorney merely repeats the first prong of Strickland (defendant must show deficient performance by the attorney).
v. The so-called Cronic exception is that there must be a “lack of meaningful adversarial testing.”
vi. A defendant might want to fall under Bell and use this Cronic exception so they only have to establish that there was “no meaningful adversarial testing” without having to show prejudice (which is required under Strickland). This is the end-run.

vii. But the court in Bell said that if the defendant starts pointing to specific errors by the attorney, then this will move the ineffective assistance claim under Strickland.

viii. But see the 5th circuit case Burdine v Johnson holding that an attorney sleeping through a trial is sufficient to get within the Bell and Cronic exception, hence there is no need to show prejudice.
ix. Kimmelman v Morrison (1986) pg.1133 – Stone v Powell previously held that federal courts should withhold habeas review where the state has provided the opportunity for full and fair litigation of a 4th amendment (search and seizure) claim.

x. If a lawyer didn’t make a motion to suppress, evidence gets in, and a defendant gets convicted, but doesn’t this constitute an “ineffective” attorney?

xi. This was a rape case, evidence was taken more than 30 days after arrest in contradiction to state law.

xii. The defendant and his attorney claimed they never noticed the missing bed sheet; the state said that it’s their own fault for not filing a discovery motion; the attorney and defendant responded that they didn’t do so because they were told the victim didn’t want to prosecute.

xiii. Stone bars the 4th amendment seizure claim when the case reaches the US Sup Ct. The new attorney argued on appeal to the US Sup Ct that the defendant had a 6th amendment claim.
xiv. The court held that Stone did not bar the 6th amendment claim on appeal.

xv. Kimmelman held that where the attorney’s failure to litigate the 4th amendment claim is the essence of the 6th amendment claim, the defendant must show that the 4th amendment claim has some merit.

xvi. In this case the attorney didn’t know the law relating to the 30 day search limit; the court was able to get hold of this fact and use it to find ineffective assistance.
xvii. Rosenberg says there’s a big problem with Kimmelman: the concurring justices say that the bigger issue is whether illegally seized evidence can ever constitute prejudice under Strickland, and this case does not decide that issue. What are they concerned about this?
xviii. Because with 4th amendment claims, the defendant is “already guilty” so we have a trial with a “reliable result” which is the primary concern of the Strickland test.

xix. The concurring justices doubt that even if there was a 4th amendment violation, that it could constitute prejudice under Strickland. If there’s an illegal search, a kilo of cocaine is found, the defendant is found guilty, then how can this be “prejudice” under Strickland, which is concerned with a fair, just and reliable trial outcome, when the defendant was guilty and caught with cocaine? If he had the drugs and was found guilty, don’t we have a reliable result?

Continuing Development of Prejudice Requirement
i. Lockhart v Fretwell (1993) pg.1135 – holding of this case makes it seem like the court added to the prejudice prong.

ii. The defendant now had to show in addition to reasonable probability of a different result but for counsel’s errors, defendant must also show that the result is unreliable.

iii. In this case, the attorney failed to object at a point where, under circuit precedent at the time, defendant would not have received the death penalty.

iv. “Reliability” can be thought of as a 3rd prong on Strickland.

v. The 8th circuit held that the defendant was entitled to relief – had the lawyer objected, the defendant wouldn’t have been given death. But…

vi. In a 7-2 decision the US Sup Ct disagreed: “to set aside a conviction solely because the outcome would have been different but for counsel’s error may grant the defendant a windfall to which the law does not entitle him.”
vii. “Sheer outcome determination…not sufficient to make out a 6th amendment claim.”

viii. Fretwell is a narrow case applying to “windfalls,” whatever they are. In reality there is no 3rd prong added to Strickland.
ix. Williams v Taylor (2000) – the attorney made the closing argument that even though the defendant was “dumb” for volunteering a written murder confession, the jury should think of it as his helping the police solve a crime!

x. The court said that Fretwell was narrow, and only applies to cases where a substantive or procedural right is not implicated.

xi. Smith v Murray – Attorney made the decision to forego a claim based on psychiatrist’s testimony regarding defendant’s statements made without Miranda warnings. The attorney didn’t object to the doctor’s testimony because if he argued it was unconstitutional that wouldn’t be a winner. The court said this was a strategic choice.

a. The point to this case is that if a lawyer decides not to pursue a claim because he thinks its not a winner, even if the Sup Ct later holds that the claim would be a winner, that does not constitute ineffective assistance of counsel.

xii. Darden v Wainwright – spending only 1.5 hours of preparation on the penalty phase of a death penalty trial was held to be a strategic choice. The defendant had to overcome a presumption that the action was tactical. The court was impressed by the total time the attorney spent on the case. 

a. This case tells us that if an attorney’s decision can be in any way viewed as strategic, the defendant is unlikely to be able to make out a 6th amendment ineffective assistance claim.
xiii. Wiggins v Smith – the attorney wanted to bifurcate the sentencing portion of the trial but the judge denied; attorney promised the jury mitigating evidence but didn’t deliver; attorney then made an offer of proof and renew the motion to bifurcate but never gave the jury the promised evidence.
xiv. Turns out the defendant had a terrible family history but the attorney never investigated this, even though the state provided funds.

xv. The Sup Ct focused its analysis on whether the decision not to introduce the defendant’s background was reasonable; O’Connor wrote that the attorney’s failure to prepare a family history was below the professional standard, particularly for that region where it was common to do so.

xvi. Under the holding of Burger, we would think this would be written off as a strategic choice. The court instead said that it was the result of sloppy lawyering, hence unreasonable.

xvii. The court then applied the Strickland prongs: prong one, there was deficient performance, prong two, the court concluded that if the jury had heard the family history evidence, there was a reasonable probability the result would have been different, so there was prejudice.

xviii. Rosenberg says that the Burger and Wiggins cases are very alike in terms of the defendant’s backgrounds and attorney’s failures.

xix. Burger distinguished Wiggins in one paragraph: in Burger the attorney interviewed the available witnesses and found nothing helpful.

xx. Nix v Whiteside (1986) – the “metallic object in victim’s hand” case. Issue is whether preventing the defendant from giving perjured testimony is a denial of effective assistance of counsel?
xxi. The 8th circuit felt that Strickland had been violated, but the US Sup Ct reversed. Client perjury disclosure is required under the rule of professional conduct.

xxii. Stevens’ concurrence said that the harder case is if the defendant goes ahead in spite of the admonishment from his attorney and perjures himself, then the attorney tells the judge his client is lying.

xxiii. Lawyer’s trilemma: (1) must know all the facts (2) must keep them confidential (3) must not lie to the court.

Multiple Representation and Conflict of Interest
i. Cuyler v Sullivan (1980) – defendant was represented by his two co-defendant’s two lawyers; they got acquitted, he didn’t.
ii. Issue is whether a state prisoner can obtain federal habeas relief by showing his retained counsel represented conflicting interests.

iii. Held – “on these facts, we conclude the 6th amendment imposed on the trial court no affirmative duty to inquire into the propriety of multiple representation.” Either the defendant has to tell the judge, or it must be blindingly obvious.

iv. There has to be a conflict in fact, not just the possibility of one. The defendant must show (a) an actual conflict and (b) that it adversely affected the lawyer’s effectiveness.
v. The court said that the 2nd requirement is not the same thing as the prejudice requirement in Strickland, but Rosenberg questions whether that’s really true.

The three categories of 6th amendment problems:

	Gideon-like issue
	6th amendment conflicts
	Ineffective assistance – Strickland

	Either there is (i) no attorney or (ii) the attorney is prevents from arguing the case, e.g. no summation, inability to speak to the client, complete breakdown of adversarial testing.
	(i) actual conflict and (ii) adverse effect (Rosenberg argues that this “adverse effect” in the 6th amendment conflicts area is about the same thing as the “reasonable probability…result would have been different” in Strickland.
	(i) egregious errors and (ii) reasonable probability that the result would have been different


vi. There is no need for prejudice in Gideon-like cases; it will result in an automatic, per-se reversal.
vii. The 6th amendment conflict category cases do not result in a per-se reversal.
viii. In the ineffective assistance cases, “egregious errors” means you have to show your attorney was not functioning as counsel.

ix. A clever appellate lawyer would want to argue that their case falls under Gideon, not under Strickland, because Strickland is much harder to prove: showing the result would have been different is hard when the court thinks the defendant is already guilty.

x. Yale Rosenberg used to tell co-defendants that “there is a train coming with goodies on it, and only one person can get the goodies…the one who reaches out first.” The greater point is that as a criminal lawyer, you always need to be aware of this.

xi. In cases of multiple representations with conflicts, this is not a per-se violation, so says Justice Stevens.
xii. After Burger it seemed in joint representation cases that it would be very hard to make out a 6th amendment claim where the defendants were tried separately, because the court made much of the defendants being tried separately. Also the court required that the attorney’s defective representation be motivated by the conflict.
xiii. Fed.R.Crim.P. 44(c) required an affirmative act by the judge to admonish the co-defendants regarding the risk of conflict. If they choose to go forward anyhow, then the burden is on the defendants to prove the conflict issue. This is called the “affirmative inquiry” approach.
xiv. There is a Faretta problem presented here: if a defendant can try his own case, why doesn’t he have a right to conflicted counsel if that’s what he wants?
xv. Mickens (2002) supplement – where the trial judge fails to make an inquiry, even when he knows counsel represented the victim (who died), then the defendant also has to prove an actual conflict that adversely affected counsel’s performance.

xvi. The defendant felt he should get an automatic reversal because the judge failed to admonish him regarding the conflict, but the court re-read the Wood case such that the defendant still must show an adverse effect on performance and an actual conflict.

xvii. If the defendant can’t do this, then his case and 6th amendment claim will be reviewed under the tougher Strickland standard.

xviii. The court noted that its decision dealt only with successive representation, leaving open concurrent conflicts.

xix. Steven’s dissent noted that counsel’s failure to disclose conflict lead to the attorney not putting in evidence of the victim’s character that would have taken the defendant’s case out of the capital murder realm.
xx. Wheat v US (1988) – two days before trial on a complex drug case, the defendant attempted to switch in counsel representing his two co-defendants.

xxi. The defendants all agreed to waive their right to conflict-free counsel.

xxii. The court agreed with the prosecutor that there were two possible conflicts that could cause the attorney not to be able to effectively cross-examine.

xxiii. Rehnquist rejected waiver as a cure because federal courts have an independent interest in having trials take place within ethical constraints.

xxiv. It is the trial court’s discretion whether they accept a conflict waiver or not.

a. If you do get the judge to accept the waiver, to get a reversal you still have to show an adverse effect.

xxv. Marshall’s dissent accused the majority of being too ready to defer to the trial court’s discretion. He also said that in this case there would be very little chance of the defendant’s plea not being accepted (which would give rise to a conflict).

xxvi. Beets v Scott (5th Cir. 1995) – held that Strickland offers a superior framework for addressing “attorney self-interest cases.”

Police Practices
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i. Powell v Alabama (1932) – recognized as the point at which the US Sup Ct started getting involved in police practice cases.

ii. Rosenberg says the interesting question is “Why have the courts become the overseer of the criminal justice system?”
iii. One explanation is the complete fragmentation of the police and prosecutor’s office. In England for example, the home office oversees both, and subjects them to civil authority.

iv. Legal commentator Herbert Packer says the police are caught between the due process model and the crime prevention model. He says that the US Sup Ct moves from standards established in individual cases to per-se rules. Packer saw this as recognition that criminal justice system doesn’t operate at even a minimum level of fairness.

v. Most police practices, like traffic stops, never see judicial review. The courts are trying to take up the slack from the lack of rules for police in the field, and police officers’ unfettered discretion.
vi. The US Sup Ct’s decisions have to be filtered through a layer of officials (lower courts, politicians) that are largely pro-prosecution.
vii. A guilty plea means a waiver of all antecedent events, including police searches, so much of this conduct is swept up in pleas.

viii. Burger/Rehnquist court: the liberals would argue for the individual interests impacted by the state. The conservatives would argue that the previous Warren court’s per-se rules are only tangentially related to the rights they represent – the warnings themselves, e.g. Miranda, are not of independent constitutional consequence.

ix. The conservatives said they were faced with a balancing problem: individual interests versus the safety and welfare of the public.

x. Thoughts from assorted commentators:

a. Race should be considered as a factor in evaluating the legitimacy of police behavior such as traffic stops.

b. Stuntz argues that the state can make almost any act criminal, providing an end-run around criminal procedure; by making “pre-offense” behavior illegal, e.g. casing a burglary, you can obviate the need for reasonable suspicion.

c. Police have a lot more resources, which is another end-run.

d. Stop-and-frisk policies in ghettos has widened the racial divide.

xi. Morales (supp.) – a Chicago ordinance was invalidated on facial attack, the hardest challenge to bring, on the grounds of vagueness. Rosenberg said that if a state argues it has to legislate broadly to avoid loopholes, it is a signal that the state is regulating in areas where they have no business regulating. This ordinance stopped street gangs from loitering together; if a cop “reasonable believes” they are gang members he can order them to disperse. If they don’t they violate the ordinance. Loitering means “remaining in one place without any apparent purpose.”
The 4th Amendment
“The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”
i. The 4th amendment has two parts:

a. Substantive – warrants, what constitutes probable cause

b. Remedial – what we do when the 4th amendment has been violated: damages, disciplinary action, arrest of officer, exclusionary rule.

ii. Wolf v Colorado (1949) – the substantive part of the 4th amendment was incorporated into the DP clause of the 14th amendment, thus could be enforced against the states, however the remedial component was not fundamental, thus was not incorporated.

iii. Case held that the 14th amendment does not forbid the admission at trial of evidence obtained by an unreasonable search and seizure.

iv. Mapp v Ohio (1961) – overruled the part of Wolf holding that the remedial part of the 4th amendment wasn’t fundamental.
a. There were two bases for the court’s decision: (i) the deterrence of illegal police behavior, and (ii) the need to ensure judicial integrity.

b. The court was unmoved by the argument that this exclusionary rule would hamper police because the FBI had functioned under the exclusionary rule for years.

c. Harlan’s dissent argued that this was the wrong case to decide the issue – the court just grabbed it to make a ruling, and it came up as a 1st amendment matter.
Exclusionary Rule Exceptions
i. US v Leon (1984) – the arrival of the “good faith” exception to the need for a warrant. In this case the supporting affidavits offered by the officer were insufficient to support the warrant.
ii. The majority started with the assumption that the use of illegally seized evidence at trial does not work a 4th amendment wrong; the 4th amendment wrong occurs at the time the evidence was seized.

iii. The court said that applying the exclusionary rule must deter the police not the magistrates who issue the warrants.

iv. When officers act within the scope of a warrant, they have objectively, reasonably relied on it, therefore the exclusionary rule will not be applied.
v. But there could be exceptions, e.g. a cop misleads the magistrate, or the magistrate abandons his/her neutral position to “fight crime.”

vi. In suppression hearings, 5% of the evidence contested is excluded.

vii. Brennan’s dissent noted that punishment of individual officers is the wrong reason for using the exclusionary rule; the better application is to tell government that there must be consistent observation of the 4th amendment.

viii. Rosenberg said that this case and the good faith exception puts a premium on “studied ignorance” – it reinforces the message that “objective, reasonable reliance” on a magistrate-issued warrant will get you past judicial review of the warrant, or a suppression hearing.
ix. The less information the police give the magistrate, the better the chance of the warrant holding up.
x. Note that the Leon decision applies to warrants. Nobody has yet tested whether the rationale will hold-up in other contexts, e.g. if a cop acts in good faith reliance, will that be enough?

Whom / to what the exclusionary rule applies to:
	Persons to which ER does not apply
	Proceedings the ER does not apply to

	Judicial clerks

Private persons

Legislators

Police acting in good faith
	Probation revocation

Grand jury

Civil deportation hearing

Habeas corpus

Federal court tax assessments

Fruits of foreign searches (not sure how far it extends)


xi. There are some public officials covered by the 4th amendment but not the exclusionary rule, and vice-versa. E.g. public school teachers are 4th amendment actors, but does the exclusionary rule apply?

xii. The court uses a balancing test to determine in the exclusionary rule applies:
a. What is the type of official involved?

b. Are these officials subverting the 4th amendment?

c. Would application of the exclusionary rule sufficiently deter such officials?

xiii. In the context of schools the TLO case is a “special need” case, a description the US Sup Ct rarely gives.
xiv. The court held that “reasonableness under all the circumstances” test was the standard; in a big footnote, the court left a question over whether “individualized suspicion” was needed for a search to be reasonable.

xv. In Veronia 10 years later, the court honed in on the diminished privacy interest of children and students to uphold random urinalysis.

xvi. In the school context, for the first prong (type of official) there is no police involvement, so it looks bad for application of the exclusionary rule.

xvii. As for the 2nd prong, the teachers probably are violating the 4th amendment in most cases.

xviii. If school officials make the mistake of calling in the police, and the police search by themselves or jointly with teachers, then the first prong is more likely to weigh in favor of the rule applying.

xix. If the police arrest a person without probable cause but don’t search them, there is however a seizure. Since the 1800’s it’s been the law that the defendant can’t argue that the “fruit of the arrest” (i.e. the defendant himself) must be thrown out at trial.
xx. If an arrest is illegal, but the defendant resists or flees, he can still be convicted for felony evasion, etc.
xxi. §1983 is the source for civil remedies to 4th amendment violations; municipalities can be sued, but only for their official policy, not the actions of rogue individuals. §1983 applies only to the states, but Bivens actions apply to the feds.

Protected Areas & Interests
i. Katz v US (1967) pg.138 – FBI placed a listening device on the outside of a phone booth; recorded defendant’s calls and he was convicted
ii. It was held that the government must have a warrant because the defendant’s privacy, which he justifiably relied on while the using the phone, was a search and seizure for 4th amendment purposes.

iii. Application of the 4th amendment doesn’t depend so much on where the person is, it’s more important whether they make a matter public or private.

iv. “What a person knowingly exposes to the public, even in his own home or office, is not a subject of 4th amendment protection.”

v. The problem in Katz was old cases holding that a police physical trespass was needed to trigger the 4th amendment.
vi. In Katz the government advanced the argument that they should be exempt from the warrant requirement because there was probable cause. But either way, with or without a warrant, probable cause will be required for either the warrant to be granted or for the evidence not to be excluded.

vii. But warrants are important because the warrant details where the cops will search, and what they’re looking for, which meets the particularity requirement of the 4th amendment.

viii. If the cops search with or without a warrant: searching without one will facilitate police lying about the existence of probable cause.
ix. Harlan’s concurrence in Katz coined the phrase “expectation of privacy.” The person must have a subjective expectation and it must be reasonable (objective).
x. The problem with this test is that the objective element might override the subjective – exactly what is the standard for a reasonable expectation?
xi. In the White case which came later, Harlan said the better test for objectively reasonable expectation would be what the court considers objectively reasonable, rather than what the legislature says.
xii. Katz said that once there is a search, the 4th amendment applied with all its vigor, but if the court does not find there was a search, the 4th amendment doesn’t apply at all.

xiii. Seizures of property are protected by the 4th amendment, even if there is no search, see Soldal (1992).

xiv. California v Greenwood (1988) – the police took the defendant’s opaque trash bags on two occasions. The defendants claimed a reasonable expectation of privacy, but the court held it was not objectively reasonable for two reasons: the bags are accessible to animals and snoops and the bags had been turned over to a 3rd party who could search or allow the cops to search.
xv. The court relied heavily on cases where the defendant had knowingly exposed things to the public eye.

xvi. Hester (1924) – the open fields doctrine: police entry or exam of an open field is free of any 4th amendment restraints.

xvii. Kyllo (2001) – use of a thermal imager on a home was a search and details of the home are intimate.

xviii. While business/commercial premises are protected by the 4th amendment, they seems less so because of their nature (open to the public).

xix. A cop smelling an odor is the analog of plain sight – if a cop can readily smell something then there is no search.

xx. The general rule is that if an officer is where he has a right to be and detects something with his natural senses, it’s not a search. Commonly used sense enhanchers such as flashlights usually won’t change that result, though the more sophisticated the enhancement, the greater the chance it’s a search.

xxi. Dogs: US v Place – feds stopped a suspected smuggler at the airport and kept his bags but sent him on his way. The dog altered on the bags. A brief detention of bags based on a reasonable suspicion was held to be acceptable, however the detention wasn’t valid here because the bags were kept for 90 minutes. A dog sniff was not a search here under the 4th amendment because it was limited in scope and not intrusive – the dog sniff won’t tell the authorities very much.
xxii. Remember that the Place holding is limited: luggage, public information, public place.

xxiii. Electronic tracking: Knotts case held that tracking a car via electronic monitoring on a public road is not a search.

xxiv. US v Karo (1984) – a beeper in a container was transferred to an unknowing buyer; this was not a search because the act of transfer did not convey any information to those monitoring the tracker. When the beeper in the container was taken into a house, that made it a search – it is the same as the cops sneaking in.

xxv. Public surveillance presents no 4th amendment issue.

xxvi. Dow Chemical v US (1986) – EPA conviction was obtained using very sophisticated aerial photography; held not to be a search. The photos provided limited information and did not penetrate buildings, the cops only took photos of open areas. The court would not treat these areas as curtailage.
xxvii. Bond case: officer was on a bus, walked the aisles, sees the defendant looking uncomfortable, defendant identifies his bag, cop reaches up and squeezes the bag which contained dope. The court said that this was a search and required a basis.

xxviii. If the court determines a police procedure is not a search, the 4th amendment does not apply at all, and the police have unfettered discretion.

What Can the Police Search For?

i. Historically the 4th amendment has been viewed only as being property interest related, but was later broadened to privacy rights.

ii. Andresen v Maryland (1976) – personal business papers were seized, with a warrant, from the defendants office and used to convict him. The defendant relied on earlier cases that the papers were “testimonial evidence” and would violate his 5th amendment rights. The court disagreed because the defendant isn’t compelled to do anything, he just sits there while the cops execute the warrant.

iii. This ruling applies only to personal business records; Rosenberg thinks it is still an open question whether personal papers (i.e. not business) locked up in the home would be treated the same way; at least once justice, O’Connor, has said they would be treated the same way.

iv. Subpoenas are different from warrants because a judge doesn’t need to sign off on a subpoena and a defendant can have his lawyer move to quosh a subpoena.
v. Zurcher v Stanford Daily – illustrates the intersection between the 4th and 1st amendments. The court said police can seize property by warrant that’s in possession of a 3rd party, in this case a newspaper. The court said that because it’s a 3rd party the warrant must be worded more carefully. 

vi. The 4th amendment doesn’t require use of a subpoena duces tecum simply because it is less intrusive than a warrant.

vii. Stevens’ dissent (which Rosenberg likes) said that the only reason to issue a warrant is fear that the third party will destroy evidence.
Probable Cause
i. Probable cause is needed for regular criminal arrests and searches.
ii. The standard is generally the same both with and without warrants.

iii. Probable cause is extremely fact specific and hard to explain: if the facts and officers knowledge are sufficient to cause a reasonable person to believe x. It is more than a reasonable suspicion, and a lot less than certainty.
iv. Giardenello – a warrant was based on a cop’s conclusory statement that the defendant had received illegal drugs. This is no good, because the cop is simply asking the magistrate to adopt his determinations.
v. Aguilar/Spinelli probable cause test:
a. Basis of knowledge prong – officer must provide some explanation of how the informant came by the knowledge defendant had drugs

b. Veracity prong – some of the underlying facts from which the cop (i) determined the informant was credible or (ii) that the info was factually correct

vi. Spinelli v US (1969) pg.166 – the FBI watched the defendant cross the state line for 5 days, found out he had two phone lines, unusual at that time, he was known to associate with bookies, and the informant told the FBI he was operating a bookies from his two phones.

vii. Without the informant’s information, there is definitely no probable cause.

viii. Even with the tip though, there is no substantiating how reliable the tip is.

ix. Illinois v Gates (1983) – Rosenberg said that this case radically altered the probable cause standard.
x. Police got a handwritten, anonymous letter that a couple were selling drugs, when their next buy was, etc. Cops found out Gates had booked a flight to FL.

xi. Magistrate issued a warrant.

xii. The letter by itself wasn’t enough under either prong of Aguilar.

xiii. Rehnquist said that “rigid tests” shouldn’t have independent status, they are just considerations in the totality of the circumstances.

xiv. Under the new totality of the circumstances test, the magistrate has to find a fair probability that contraband or evidence of a crime will be found in a particular case. This is the current probable cause test.

xv. On review, at the suppression hearing, all the court has to do is find a substantial basis for probable cause to have existed.
xvi. Rosenberg said that this test will mean a decline in the accuracy of searches.

xvii. Rehnquist said that an officer saying he “had cause to believe” or a statement that he has “information from a reliable informant” is not enough for probable cause. Bare conclusory statements are not enough.
xviii. How much more than the bare bones is needed for probable cause?

xix. Rehnquist said that standing alone the facts suggest the defendants were involved in drug trafficking.
xx. Massachussets v Upton (1984) pg.182 – reversed the Mass. Sup Ct holding that Gates merely refined the 2 prong test; US Sup Ct was sending the message that Gates is the new test.

xxi. What does “fair probability that evidence will be found” mean?

xxii. It’s often harder to establish probable cause for a search than an arrest, because you need probable cause that the items are (still) in a particular place; information can go stale quickly.

xxiii. When/how is the probable cause decision made? Initially the police make the determination if there’s no warrant; later this is reviewed in a suppression hearing. If there is a warrant, the magistrate determines the probable cause based on the cop’s affidavit.

xxiv. Franks v Delaware – a defendant can controvert an affidavit under certain circumstances:
a. Must prove that a false statement was made knowingly and intentionally, or in reckless disregard of the truth and

b. If the false statement was essential to the existence of probable cause, then the 4th amendment requires that a hearing be held at the defendant’s request.

xxv. If the defendant can establish by a preponderance that the perjury existed, and with the false evidence set aside the affidavit isn’t enough, the warrant is void and the items are excluded.
xxvi. McCray v Illinois (1967) – cop would not give up the name of the informant who tipped them and whose tip was used in the affidavit. US Sup Ct sustained objections to questions regarding the informant’s name.

xxvii. Problem is that this denies the defendant the ability to attack the credibility of the informant; it is very rare a judge requires disclosure.

xxviii. Police at trial may have to give up the informant’s identity if attorneys can make out a good case.
xxix. Brown v US – the greater point to this case is that if difference between the witnesses description of the defendant, and the person the cops detain and arrest can reasonably be attributed to the victim/witnesses excitement, probable cause will still likely survive.

	Police activity
	Level of cause needed

	Casual encounter – hey, how are you?
	None

	Stop
	Reasonable suspicion

	Arrest
	Probable cause


xxx. Pringle: “a reasonable officer could conclude that Pringle committed the offense of possession of cocaine, either solely or jointly.” – Pringle is in the passenger seat, there is cocaine in the unlocked glove box and under the rear seat armrest – there’s a third man in the back seat.

xxxi. The legal issue is that while Pringle confessed, the arrest may be illegal so the confession might be suppressed. Was there probable cause to arrest Pringle?

Search Warrants
i. Warrants can’t be issued by interested parties, see Coolidge v New Hampshire (1971) – warrant issued by the state attorney general.

ii. Can cops declined by one magistrate for a warrant go “magistrate shopping?” One lower court case says no, but there’s no clarity on what a cop must do when he feels his warrant has been wrongly denied.

iii. Particularity requirement applies to the place to be searched and the things to be searched for. Cops can’t go on fishing expeditions.

iv. Errors in description won’t necessarily spoil a warrant. The need for specificity increases the more of the same items there will be on the premises. You do need a warrant to search for a third person on the property of another.

v. Probable cause in the affidavit must continue from the time the affidavit is written to the time it is executed.

vi. Usually special need must be shown for a nighttime search.

vii. Wilson v Arkansas (1995) – police need to knock and announce before breaking down doors; it is part of the reasonableness inquiry under the 4th amendment.

viii. US v Ramirez (1998) – whether the reasonable suspicion test has been met depends in no way on whether the police must destroy property to enter.

ix. Ybarra v Illinois (1979) – the cops did have a warrant for the bar, but they didn’t have carte blanche to search anyone on the premises: they did a pat-down of the defendant.
x. In a footnote the court reserves the issue of whether a warrant authorizes a search of unnamed person(s) on the premises.
xi. The frisk was not based on a reasonable belief that the defendant was armed and dangerous, which is a predicate to a pat-down for weapons.
xii. Michigan v Summers (1981) – cops executing a search warrant at the defendant’s home; they seized and detained defendant in the house; drugs were found in the basement, which gave them probable cause to arrest him, which in turn allows a search of the defendant.
xiii. The seizure was upheld because a warrant for a person’s home implicitly permits the right to detain persons therein while conducting a proper search.
xiv. Intensity and duration of search: the police can’t look for a stolen washing machine in a desk drawer; police can seize items not named in the warrant that they inadvertently came across. Horton v California overruled the requirement that they come across it inadvertently – they can take such things.
xv. Presence of third parties: most searches are conducted without warrants because there are so many exceptions, but the US Sup Ct has a definite preference that warrants be obtained.
xvi. We don’t know if third parties present on search warrants beyond the context of a 3rd party coming along on a search warrant that it seeking their stolen property.
xvii. Rosenberg says that the warrant cases definitely aren’t consistent.
Warrantless Arrests/Searches of Person
i. US v Watson (1976) pg.203 tells us that if the offense occurs out in public, the police have probable cause to arrest a person – warrants are not even a consideration.

ii. The common law allows arrest for commission of misdemeanors that occur “in the officer’s presence.” What constitutes officer’s presence is a debatable point.
iii. Tennessee v Garner (1985) – held that the use of deadly force to arrest a fleeing felon is sometimes unreasonable under the 4th amendment. TN had a statute that was held invalid because it authorized deadly force in all circumstances.
iv. Graham v Connor (1989) – all courts must assess the reasonableness of all seizures where there’s a claim of excessive force: those claims must be examined under the 4th amendment to see if the officer’s actions were objectively reasonable; these seizures will not be evaluated under DP, which is more subjective.
v. In cases where there is no warrant, and the cop determine probable cause, that determination will be tested at the suppression hearing.
vi. Gerstein v Pugh (1975) – “We hold that the 4th amendment requires a judicial determination of probable cause as a pre-requisite to extended restraint on liberty following arrest.”

vii. This relates to detention after a warrantless arrest by a cop who thought he had probable cause – the cop must go before a magistrate to ensure that probable cause did exist, otherwise the defendant cannot be held any longer.
viii. A Gerstein hearing is ex-parte, the defendant is not there. It is the same hearing as the cop would have done with the magistrate had he applied for a warrant before he acted against the defendant.
ix. Note that a warrantless arrest can allow evidence gathering that will enhance the odds of probable cause being found after the fact.
x. Riverside v McLaughlin (1991) – states would “generally” have to provide a Gerstein hearing within 48 hours of arrest; if they do so, they will be presumed to be immune to systemic challenges.
xi. A defendant could challenge though if it appeared the cops were trying to stall to find new evidence.
xii. Intervening weekends don’t count against the 48 hours, and the cops can also argue for emergencies. If the cops combine the Gerstein hearing with the preliminary hearing, then its okay to wait for more than 48 hours before determining probable cause. Gerstein does not apply in extradition situations.
Car Searches

i. US v Robinson (1973) – defendant was driving his Cadillac; the cop had stopped him 4 days prior; cop believed his license was suspended; stopped the car and arrested the defendant; he did have probable cause to do so.
ii. Cop searched the defendant and found an object in his shirt pocket; pulled it out, it was a crumpled cigarette box; cop said he could feel objects inside it; when he opened it, it turned out it was heroin capsules.
iii. Held: Terry does not apply to full custody arrests based on probable cause, so a full search without reference to Terry is permitted.
iv. It doesn’t matter if there is probable cause to look for guns, drugs or evidence (the reasons why cops search a person) – if it is a custodial arrest, the cop is covered.
v. Atwater v City of Lago Vista (1996) – this case deals with pre-textual stops, not arrests: it is not a 4th amendment violation for plain clothes officers to stop a car based on probable cause that there had been a traffic violation. This permits pre-textual stops to investigate criminal activity.
vi. Whren v US (1996) pg.226 Rosenberg highlights this as a very important case.
vii. When the search/intrusion is for non-criminal government purposes, the balance tips in favor of the defendant.
viii. Rosenberg said that the Whren decision facilitates the stopping of cars without probable cause or reasonable suspicion to investigate criminal acts. Assuming nothing in plain view was seen in Whren, the cop has a right to ask the driver and passenger(s) to get out of the car; he can look in, but he can’t reach inside.
ix. Tip: before you walk away from the cop, always ask “Is this stop over?” – that way you won’t be busted for fleeing.
x. The essential holding of Whren is that the police may make pre-textual stops…the probable cause associated with the traffic stop is sufficient, though there may be no probable cause or reasonable suspicion for the criminal investigation the cop ultimately hopes to make.
xi. The court said there is no 4th amendment argument to be made under the facts of Whren, but that if someone wanted to bring an EP claim, the court would hear it.
xii. A cop can only search a car after a traffic stop if (a) he arrests you, or (b) you consent to the search.
xiii. But does Whren apply to pre-textual arrests as well as stops?
xiv. Example: the cop pulls you over for a traffic stop and asks if he can search the car, you refuse, so he says “Alright then, you’re under arrest, now I’m going to search the car.”
xv. The US Sup Ct has reversed the Arkansas Sup Ct on this issue – the US Sup Ct has said that Whren also applied to custodial arrests: “Such exercises of official discretion are unlimited by the 4th amendment.”
xvi. Belton: in the case of a search incident to arrest – the police can search the passenger compartment completely and don’t need probable cause or a reasonable suspicion, but they can not search the trunk.
xvii. Illinois v Lafayette (1983) – defendant was arrested for disturbing the peace; cops searched his backpack at the station; the court held the government interest in conducting searches at the police station may be greater than searches in the field.
xviii. Schmerber v CA (1985) – cops can seize the defendant’s blood without a warrant if the search is incident to his arrest.
xix. Winston v Lee (1985) – cops wanted to surgically remove a bullet from the defendant allegedly fired by the victim – the court said that each case must be balanced, and here there was a two hour surgery under general anesthetic which carries a risk of death. The state must show a compelling interest, which they didn’t do here because there was other evidence available.
Premises
i. Chimel v California (1969) – Cops didn’t have a warrant, they just went to the defendant’s house; assuming a valid arrest took place, there is a search incident to arrest: the cops said that it’s reasonable to search the arrestee and the area around him…the “wingspan.”
ii. The court said the reason is to prevent evidence being hidden or weapons being used.

iii. The court’s reason for limiting home searches to the defendant’s wingspan when he is arrested in the home is to discourage cops from waiting until the defendant goes home before they arrest him, thus obviating the need for a warrant.

iv. If probable cause to search the home exists independent of the arrest, and that probable cause is sufficient to sustain a warrant, the search should be okay.

v. Chimel has been interpreted very broadly to allow cops to search the home, e.g. if the defendant is naked when arrested and they walk him back to his bedroom to dress, they can search the “bedroom wingspan” too.

vi. If the police go looking for hidden persons in the home and find someone, they can search that wingspan too.

vii. Maryland v Buie (1990) – if the cops have a reasonable suspicion that accomplices are hiding, the cops can make a “protective sweep” of the home. Only supposed to take as long as necessary to check the house for safety purposes however.

viii. Washington v Crisman (1982) – a warrantless entry of a premises will be permissible incident to and following an arrest elsewhere: the kid who had been arrested walked back with the cops to his dorm room to get his ID, and when he opened his door they spied weed. What he should have done is said he had no ID, and not offered/agreed to go back to the dorm.

ix. The officer is entitled to seize items in plain sight if it is clear on their face that the item is evidence, contraband or a weapon.

x. In the context of arrests in the home, if the cops see something outside the wingspan, or on their protective sweep, they can take anything they see that’s incriminating on its face.

xi. Arizona v Hicks (1987) – an expensive Bang & Olufsen stereo looked out of place in the defendant’s ramshackle home, so the cop pulled it out from the wall to check the serial number and see if it was stolen; held – this is an unreasonable search. The cops had originally entered to investigate a shot fired from the residence.

xii. Vale v Louisiana (1970) – the cops arrested the defendant on his doorstep for an apparent drug sale, and took him inside and searched his home; in this case and on these facts it was held that the search was no good because it went so far beyond the Chimel wingspan search.

xiii. Illinois v McArthur (2001) – the police may “secure” a home (but not search) to prevent the destruction of evidence if they believe contraband is contained therein.
xiv. Santana – the cops can chase a suspect back into a home after she displayed herself on the doorstep; in so holding the court used two rationales: (1) exigent circumstances and (2) no expectation of privacy on one’s doorstep.

xv. Payton v New York (1980) – a warrantless entry into the home is not allowed under the 4th amendment for “routine” felony arrests.

xvi. So what exigent circumstances would justify a warrantless entry? Perhaps: 

a. a grave offense, particularly a crime of violence
b. a suspect reasonably believed to be armed

c. a strong reason to believe the defendant is on the premises

d. a likelihood of escape if not quickly arrested

e. entry is made peaceably

xvii. Minnesota v Olson (1990) – the court said that if there is no hot pursuit, probable cause is needed to believe that imminent destruction of evidence, escape, or harm to police or others will occur in order for exigent circumstances to exist for a warrantless arrest.
xviii. Steagald v United States (1981) – a police officer with a warrant for Daragh’s arrest goes to Reagan’s home looking for Daragh; Reagan opens the door, they clearly see cocaine on the table, they arrest Reagan. Held – the search is no good: the police need a search warrant not an arrest warrant to look for Daragh in Reagan’s home, absent exigent circumstances.
a. If they’d had a search warrant everything they came across would have been fair game; the search warrant would give the cop a right to be there, hence the plain sight rule applies.

xix. The paradigmatic exigent circumstances situation is the fleeing felon.

xx. Invasions of the home are viewed with greater concern by the court.

Warrantless Seizures & Searches of Vehicles
i. California v Carney (1985) – the defendant’s motor home is searched; there is probable cause, but no warrant. The motor home fits the “movable” aspect of the car exception. You would think the privacy expectation would be the same as it is for one’s home, but the court doesn’t agree – the motor home is not a home.
ii. In Carroll the underlying concept for cars being more searchable is that they’re movable; Carroll is the case that gives us the “automobile exception.”

iii. Another reason cited for cars being different is that one has a diminished expectation of privacy in one’s car, and cars are heavily regulated.

iv. In Carney the court isn’t talking about the actual likelihood of a car being moved because it’s mobile, it’s not necessary that a car be in any condition to be driven, it could be totaled in an accident and that won’t change the probable cause determination.

v. Carney also tells us that even if all you have is the mobility aspect, and no diminished expectation of privacy, such as a motor home, there’s still probable cause.

vi. Carroll says that the whole car and containers within can be searched, if the containers could hold the suspected item.
	
	Carroll
	Avecedo
	Belton/Thornton
	Whren
	Mimms
	Long
	Opperman

	Basis for search
	p/c to search the car and trunk
	p/c to search container in car
	The search is incident to a lawful arrest
	Pretextual stops (and arrests) are okay.
	Driver and occupants must get out of the car when told, no basis needed.
	Reasonable suspicion to “frisk” the car for weapons
	Police inventory search: nothing needed.

	Scope of search
	Entire car and containers therein, but not the person of the occupant; can search possessions of passengers
	Can only search the container, absent p/c to search car or other containers
	Passenger compartment and containers therein but not the trunk
	
	
	Passenger compartment
	Entire car and contents.

Exceptions: (i) police dept must have a policy re opening containers during inventory; (ii) cop must not have subjective intent to inventory just to conduct criminal investigation


vii. California v Avecedo (1991) – defendant picked up a FedEx package which the cops knew contained weed; went to his apartment, emerged with a “weed shaped” packet which he put in his trunk and drove off; cops stopped him, popped the trunk, opened the package and found weed.
viii. If the cops want to search a container but they don’t want to get a warrant, they can just claim probable cause to search the whole car, then in doing so find the container.

ix. The scope of a warrantless search of a car is not defined by the size of the container; in Avecedo the cops knew the weed was in the trunk alone, so a search of the car would have been unreasonable.

x. There’s an anomaly because when the defendant is carrying the package down the street, he can’t be searched, but when he puts it in his car, he can.

xi. Rosenberg presumes that Avecedo means in the case of luggage that is not in the car, absent exigent circumstances, a warrant is required (but the cops can seize it and wait for a warrant).

xii. She also presumes that once luggage is in the car, Avecedo applies and even if the car hasn’t been started, no warrant is needed.

xiii. In some situations, certain containers constitute plain view because they’re see-through, like balloons, so there’s no expectation of privacy re that container.
xiv. While the Avecedo search is broad, its not unlimited – absent probable cause for other containers in the car, the cops are limited to searching only the container(s) for which they do have probable cause.

xv. Wyoming v Houghton (1999) – a syringe was found in the driver’s shirt pocket after a traffic stop amounted to probable cause to search other containers in the car, including the passenger’s possessions, if there is probable cause to search the car. A pocket is considered a container.
xvi. Belton/Thornton – US Sup Ct said that because there was a custodial arrest, under Robinson the cops are per se entitled to a search of the defendant’s person.
xvii. This is an application of the wingspan search in the car context: incident to a custodial arrest, cops can search the passenger compartment and containers, regardless of the size of the containers or the lack of probable cause.
xviii. The theory is the prevention of access to weapons or evidence, but query how likely a handcuffed defendant is to get back into his car and access the evidence.
xix. We don’t know how close a defendant has to be to a car he has exited before a cop’s right to a Belton/Thornton search terminates.

xx. Getting to the trunk after a Belton custodial arrest search: the court hasn’t yet told us how much evidence is needed to search the trunk, so we should argue both ways: that the evidence is/isn’t enough.

Stop & Frisk
i. Terry v Ohio (1968) – a balancing test was used: the governments interest is balanced against a private person’s constitutional interest. A cop needs to have “specific and articulable facts” to rely upon in court as the basis for the stop.

ii. Subjective good faith on the officer’s part is irrelevant, the officer must point to specific facts that give rise to a reasonable suspicion. He can’t just claim he relied on his experience.

iii. The government interest is not criminal investigation, it is officer safety and the safety of others nearby.

iv. The cop must have a reason to believe he is dealing with an armed and dangerous person, regardless of any probable cause to arrest the person.

v. Harlan’s opinion says the right to frisk is automatic once the stop is deemed reasonable, and the officer suspects a crime of violence. Almost anything can be deemed a crime of violence, including drugs.
vi. A person lawfully stopped (i.e. under Terry) must identify themselves – this state law was upheld in a 2004 US Sup Ct case.

a. Query: do you have to provide and ID or can you just give your name? Court did not say whether a person could be arrested solely for refusing to identify themselves. In this particular case the defendant was charged with hampering a police investigation.

b. If there is no stop or seizure, Terry does not apply.

vii. INS v Delgado – factory searches, INS would ask for immigration papers if answers to interview questions didn’t cut it. Held not to be a seizure because the interviews were held casual encounters. Note that this case has been applied outside the immigration context.
viii. Also see the Bostick case; a bus was searched; with no basis at all cops asked to see defendant’s ID and ticket and then asked for consent to search his bags, where they found dope.
a. Held not to be a seizure, hence no 4th amendment issue because while the person may have been restricted in his ability to leave (i.e. he couldn’t get off the bus because then he’d miss his departure time, etc), that restriction wasn’t because of anything the police did.

b. The test for whether there’s a seizure is whether police conduct under all circumstances indicated to a person that he is not free to disregard the police presence.

c. The reason we care so much about whether there is a “seizure” is because if there is, there has to be a basis: reasonable suspicion or probable cause.

ix. The court has said that the following argument is not available because the reasonable person test pre-supposes an innocent person: a reasonable person wouldn’t consent to a search that would reveal contraband.
x. California v Hodari (1991): the defendant saw the cops and ran, tossing down crack while being chased: held – a police pursuit while attempting to seize a person is not a 4th amendment search or seizure.

xi. Florida v JL (2000): an anonymous tip came in to the police station that a black youth standing on the corner had a gun. This does not constitute reasonable suspicion because there’s no way to test reliability of the tip; the court went on to say that bomb threats are different.
a. This is a very narrow decision and easy to circumvent just by the cop talking to the kid for a while to get his to start sweating, run, do something that would give rise to reasonable suspicion or p/c.

xii. Hensley (1985) – said that Terry was not necessarily limited to ongoing criminal activity (in Terry they were casing a store for a robbery), it is possible that Terry would apply to the investigation of past crimes.
xiii. US v Sharpe (1985) – there is no absolute time limit on a detention, the better question is whether the cops used a method suitable to determine if suspicions were correct. Doesn’t have to be the absolute quickest method, just can’t be unreasonable.
xiv. Kolender v Lawson: the court invalidated a statute making it unlawful for a person lawfully stopped under Terry who refuses to provide “credible and reliable ID” because there is no standard for what constitutes credible/reliable ID: BlockBuster card or driver’s license?
a. Note however that reasonable suspicion plus refusal to answer might be enough to get to probable cause.

What Cops Can Do During the Search
i. State cases tend to be a bit more active in placing limits on a cop’s investigation/questions following a traffic stop.

ii. Michigan v Long: a search of the passenger compartment or areas limited to where a weapon could be hidden or placed is permissible if the police officer possesses a reasonable belief based on specific and articulable facts, which, taken together with the rational inferences from those facts reasonably warrant the officer believing the suspect is dangerous and may gain immediate control of weapons.

a. In short, if there is a reasonable suspicion there are weapons the defendant can reach, the cops can frisk both the defendant and the passenger compartment for weapons.

iii. Minnesota v Dickerson: if the cops are doing a valid protective search, the officer has a reasonable suspicion and contraband is detected by plain feel (no squeezing), the officer may seize it. After that a Belton/Thornton search incident to a lawful arrest will kick-in.

iv. Dunaway v New York (1979): defendant was seized when taken to the station, there was no probable cause. Brennan refused to apply the balancing test. The cops not saying the magic words “You’re under arrest” is irrelevant. The defendant was taken into custody without probable cause, and defendant made a statement after his Miranda rights. The court said the statement must be thrown out. The police must take some act to disconnect the confession from the illegality of the arrest, e.g. take the defendant before a magistrate.
v. New Jersey v TLO – teachers don’t need a warrant to search a student; ordinarily a teacher’s search is justified at the inception if there’s a reasonable ground for suspecting the search will yield evidence of violating law or the schools rules; measures adopted should be reasonably related to the objectives of the search, not excessively intrusive in light of age, sex and the nature of the infraction.

vi. Acton: random urinalysis testing of grade school athletes was upheld. Scalia didn’t see watching the guys urinate as being a major privacy invasion.
Consent Searches
i. Schneckloth v Bustamonte (1973) – the test for waiver is “totality of the circumstances.”
ii. But if a warrant is used, and the person consents, but the warrant is bad, then the consent is bad too.
iii. The cop’s perception that the person has consented must be objectively reasonable.

iv. Rodriguez: changed the face of third party consent: a person who was not supposed to be on the premises but had an old key let the cops in to search, and the consent was held valid.

Standing
1. Standing must exist in order for the defendant to be able to contest the validity of the states’ action.

2. Failure to claim a proprietary interest in evidence might not allow a defendant the opportunity to challenge admissibility of evidence under the 4th amendment.

3. A guest in your home has a reasonable expectation of privacy, but Carter held a visit for a few hours for business reasons (bagging cocaine!) did not mean standing to challenge. Expectation of privacy had not been violated.

4. If the cops do a bad search, they can let the driver off (the driver does have an expectation of privacy and can challenge the search), in order to get to charge the passengers, who can not challenge the search because they have no standing.
Informants Wearing Wires
i. (1952) – Onlee v US: defendant’s friend entered defendant’s laundry wearing a wire and recorded their conversation. Olmstead was still good law, so there is no 4th Amendment violation (Katz had not been decided yet). The court said that this was just a case of “misplaced trust” on the defendant’s part, he should be more careful who he talks to.
ii. (1966) – Lewis: Narcotics agent did not violate the 4th Amendment by pretending to be someone else to trick his way into the defendant’s home, then testifying to the conversation he had there.

iii. (1967) – Katz: the phone booth listening device case was decided

iv. (1971) – White – the court said that Katz didn’t displace the whole “misplaced trust” line of cases; the informant was wired, some conversations were outside, some inside in the informant’s home or car, some were in the defendant’s home (which the police couldn’t enter without a warrant). The US Sup Ct held in a plurality decision that because the agent could testify to conversations, there is no difference if the conversations are simultaneously broadcast or recorded. The court reasons the defendant would say the exact same things whether the informant was wired or not.

v. Bottom line is that if you talk, you do so at your own peril, and there is no 4th amendment violation.

Police Interrogation & Confessions
i. Pre-indictment, the 6th amendment doesn’t apply, except for the very narrow Escobedo exception. The 5th Amendment right attaches to pre-indictment.

ii. At common law, the admissibility of a confession depended on its voluntariness, which is another way of saying that it’s reliable.

iii. Brown v Miss. – the first case of the US Sup Ct overturning a confession; the police openly told the court the confession was obtained by flaying the defendant with a belt buckle. This was a 1936 case, the police told the court that the beating wasn’t too hard “for niggers.”

iv. The court held that the confession violated the due process clause, because the 5th Amendment still had not been incorporated.

v. Once the police realized the courts would throw out beaten-out confessions, they turned to the threat of a beating, but the courts barred that too. Then the cops turns to psychological methods, but the courts excluded that evidence too for fear of abuse.

vi. Spano v New York (1959) – confession was invalidated; the cop was a childhood friend of the defendant and told him that if he didn’t confess, he’d be fired from the police department.

vii. The voluntariness test also sought to prevent use of confessions obtained from an impaired person (drunk, psychotic, etc).

viii. The voluntariness test was governed solely by the DP clause; Rosenberg said it was not a very felicitous (meaning fortunate, lucky or blessed) standard.
ix. Rosenberg distinguishes DP voluntariness, using the totality of the circumstances test, from 5th Amendment voluntariness, using the Miranda test, which is a per se rule: under Miranda, if there’s no warning the confession is thrown out.
x. (1958) – Crooker v California: rejected the idea that voluntary confessions should be excluded because the defendant had not been permitted access to his lawyer.

xi. (1959) – Spano v New York: the defendant was indicted, so the case could have been decided on 6th Amendment grounds, but instead was found violative of DP because the police methods were bad.

xii. (1964) – Massiah v US: two years before Miranda, involved an indicted defendant who retained counsel and was released on bail. While he was free, his co-defendant was wired and got the defendant to make incriminating statements. Using Spano the court concluded this was not a violation of the 6th amendment right to counsel; the reasoning was that the government was using the co-defendant as an agent to do what the cops couldn’t do: interrogate the defendant without his lawyer present.

xiii. Massiah is only relevant for charged offenses.

xiv. There must be an “initiation of adversarial judicial proceedings.” The moment the cops decide to proceed against the defendant in court, the 6th amendment protection kicks in.

xv. Escobedo, discussed earlier, is the US Sup Ct’s only foray into the pre-indictment stage as regards the right to counsel.

xvi. Why did it take until 1966 for the court to use the 5th Amendment in confession cases? The court had excluded a confession of a sea captain in a late 1800’s case, but then it vanished until 1966, and nobody really knows why.

xvii. In 1994, England did away with whatever version of the 5th Amendment they had: the statute said that judges/juries can draw negative inferences from the defendant’s failure to take the stand, or answer questions during interrogation. The only aspect that remains is that the judge cannot punish the defendant with contempt for not taking the stand. 
Miranda
i. Miranda is a 5th amendment case! The court could have decided it on any of the following: EP, DP, 5th, 6th to protect 5th, 6th.
ii. What confuses people is that there are two parts to Miranda: 

a. the right to silence, and

b. the right to counsel

iii. The Miranda standard is that the government may not use a statement, exculpatory or inculpatory, in its case in chief, obtained during custodial interrogation unless it guarantees safeguards of the person’s self-incrimination.

iv. The words “custody” and “interrogation” are both terms of art, and both must be present.

v. In every question involving a confession, you need to determine that there was custody and interrogation; if there are both, the confession is inadmissible.

vi. These rights can be waived without an attorney present, and 90% of 1st time offenders waive their right, and 70% of repeat offenders do too.

vii. Does Miranda extend to other than statements? No evidence obtained due to interrogation can be used against the defendant without the warning being given, however there is an exception – the evidence can be used for impeachment.

viii. Miranda-less confessions can be used at trial for impeachment, but otherwise cannot be used substantively.

ix. Miranda creates a per-se presumption of coercion without a warning being given, but note that “this coercion” is not the same coercion as is involved in the 14th Amendment DP violation coercion (beatings, abuse, etc).

x. Miranda is thought of as a prophylactic safeguard and not of constitutional significance (which raises the question of how the feds are able to push Miranda onto the states).

xi. Miranda protects the (i) right to silence and (ii) 5th Amendment right to counsel present.
xii. Note that if the defendant makes the mistake of “invoking” his right to silence instead of the right to counsel, he has lesser protections.

xiii. “Invoking” is a term of art, so you need to be able to identify this element too: the defendant needs to unequivocally invoke his right to a lawyer: “I want my lawyer.”

xiv. Invocation is evaluated under the totality of the circumstances if there is not an unequivocal invocation.
xv. The 5th Amendment right to counsel means you get a lawyer ONLY FOR PURPOSES OF PROTECTING YOUR 5TH AMENDMENT RIGHTS, so if there was a line-up for example the “5th amendment lawyer” has no right to participate.
Waiver of Miranda Rights
i. The burden to prove waiver is on the state, and it will not be inferred from a silent record.
ii. The burden of proof to show waiver is preponderance of the evidence, not b.r.d.

iii. Under DP analysis, a coerced confession is unconstitutional, every DP-excluded confession is 14th Amendment coerced.

iv. Under Miranda, which is prophylactic, the admissibility of the confession depends on whether the police gave warnings. Miranda makes an un-waived confession inadmissible, no matter how gentle the cops’ approach was in obtaining it.

v. The Miranda courts understanding at the time was that there would be people who would get off under Miranda, but not under the DP standard.

Miranda Policy
i. The court’s concern was the secret nature of custodial interrogation; once you’re in the police station you’re totally cut off from the outside world.

ii. Rosenberg thinks there’s an EP concern that wasn’t explicitly raised: rich people get their phone call and their lawyer shows up, pronto.

iii. The US Sup Ct has limited ability to supervise lower courts, so this rule allows them to retain some control.

Miranda Conceptual Problems
i. The 5th Amendment used to only apply in court, not it applies in police stations, etc, and the test is tougher to pass than the DP standard.

ii. Harlan noted that the majority cited to only 6th amendment cases, he said Miranda would affect fact-finding, because it encourages defendants not to answer police questions.

iii. The majority of the Miranda court thought that the police were beating confessions out of defendants at the police station, the minority didn’t. Both the majority and dissent believed that once the cops gave warnings, the defendant would say he wanted a lawyer and would stop talking; obviously if 90% of people talk, that never happened.

iv. After the decision there was a flurry of law review articles; the liberal left thought that Miranda was worthless to address police abuse, the conservative right were concerned that all confessions would be thrown out.
v. Attacks on Miranda have generally focused on it impeding crime investigation.

vi. After Miranda, Congress attempted to “legislate around it” by enacting §3501, which made the Miranda warning just one element to consider in the totality of the circumstances.

vii. Dickerson case, with opinion by Rehnquist, straightened out some post-Miranda issues:

a. Miranda is of constitutional standing/significance

b. §3501 was an attempt by Congress to overrule the US Sup Ct and Miranda holding

c. Congress can’t do that

d. Miranda was reconsidered and reaffirmed

viii. The casebook author Kamisar questions whether the line of pre-Dickerson cases that treated Miranda as prophylactic are no longer valid; Rosenberg thinks the cases are still good law.
ix. Fruit of the poisonous tree doctrine:

a. If there is a 4th Amendment violation, the confession is inadmissible, unless it is attenuated from the 4th Amendment violation.

b. If there is a 5th Amendment violation, the confession is admissible without attenuation and the fruit of the poisonous tree doctrine doesn’t apply.

c. The point here is that there’s a difference to how confessions can be used subject to whether there’s been a 4th Amendment violation (e.g. a bad search without probable cause) or a 5th Amendment violation (e.g. violation of the right to silence, or to have a “5th Amendment attorney” present). 

d. Subject to which one occurred, in order to avoid having the evidence thrown out, the cops may or may not have to attenuate (distance) the confession from the violation.

x. Tucker held that if an incomplete warning is given, the testimony of a witness is admissible, but the confession is not. Here the defendant/suspect made a confession after an incomplete warning in which he named a witness, so the cops went to talk to the witness. The confession of the suspect wasn’t allowed in, but the witness’ statements were.
	Prophylactic/Miranda violation means…
	14th Amendment DP violation means…

	…balancing test applied, the government usually will win and the confession comes in.
	…constitutional violation has occurred, the confession will be thrown out every time.


xi. Elstad case said that if the police deliberately don’t warn to get a confession, the confession will be thrown out.

xii. Harris v New York: a statement made by the defendant after incomplete or no Miranda warnings could be used if the defendant takes the stand and testifies, but otherwise the confession can’t be used in the case-in-chief.

xiii. Rosenberg says that the Harris line of impeachment cases has been extended out to silly proportions.

xiv. If the defendant receives no warnings, says nothing at all, then during trial gets on the stand and says he is innocent and tells his story, the prosecutor is allowed to impeach him with his PRE-Miranda silence, but not POST-Miranda silence.
The Custody Cases:

i. Miranda requires “custodial interrogation” so what constitutes “custody?”

a. 4 cops standing around the defendant’s bed = custody

b. Pre-trial, court-ordered psychiatric exam in jail = custody

c. Arrest in the home of the defendant by IRS agents = not custody

d. Parolee voluntarily going to the police station = not custody

e. Motorist stopped for a traffic violation = not custody

f. Probationer reporting to probation officer = not custody

ii. Miranda does apply to misdemeanor offenses.

iii. Miranda does not apply to Terry stops because there is no custody(!)

iv. The totality of the circumstances approach is applied to decide if there is custody.

v. For purposes of custody of a child, the child’s age is irrelevant.

The Waiver Cases:

i. Waiver by inference is permitted.

ii. Failure by the cops to tell the defendant about all the crimes they think he did is not sufficient to throw-out a waiver (so it’s okay to bring a suspect in on a traffic ticket then quiz him about a murder).

iii. Remember that to get your “5th Amendment attorney” you have to “unequivocally invoke” that right by saying “I want a lawyer now.” But note that you can impliedly waive those same rights. Harder to invoke, much lower standard for waiver.
iv. Asking for a family member or guardian is not the same as an invocation of the right to an attorney.

v. The right to a 5th Amendment attorney is much more powerful than the right to silence; once it’s invoked the cops can’t talk to the defendant again until the attorney arrives.

vi. If the defendant says “I will talk to you, but I won’t sign anything” then what he says can be admitted because he has waived.

vii. Michigan v Mosley (1975) – the defendant said he didn’t want to talk but he didn’t ask for an attorney; the police left him alone for two hours, then a different detective took him to a different floor and asked him about another crime. Defendant was advised of his rights, waived them, and made an incriminating statement. Held – because the 2nd interrogation was unrelated to the 1st, it was admissible.

viii. Minnick v Miss. (1990) – a 5th amendment per se rule created preventing the cops from questioning a suspect after invoking the right to counsel, unless the defendant re-initiates dialogue with the cops or his attorney is present.

ix. The defendant asking “What’s going to happen to me now?” has been interpreted by the courts as re-initiating dialogue; this is ridiculous, the defendant only wanted to know where he was going.

x. Davis: held that the cops don’t have to stop questioning if the defendant makes an equivocal statement about getting a lawyer; also the cops are under no burden to ask clarifying questions to see if the guy is really asking for a lawyer.

xi. At a bail hearing, the defendant invokes his right to a lawyer; note that this is a bail hearing, so he is already indicted. The cops approached the defendant, gave him his Miranda warning and then questioned him about an uncharged offense. This is a weird case that seems to tell us that the 6th amendment right is offense specific. In this instance the other offense was unrelated, Rosenberg suggests a different outcome for lesser includeds.

xii. Burdine: the officers failure to tell a defendant that someone else had hired him a lawyer and sent the lawyer to the police station did not invalidate Miranda warnings; events outside the defendant’s control and knowledge cannot have an effect on his decision to waive his right to silence.

xiii. The court was really checking to see if the defendant was denied knowledge that would have made his waiver intelligent, and decided he was not.

xiv. Estelle v Smith it violates the 5th and 6th to use a police psychiatrists testimony at sentencing because it was obtained without a Miranda warning; this was a death penalty case, and the psychiatrist was there at the behest of the police.
xv. Allen v Illinois – the court concluded that commitments for being a sexually dangerous person, made after the person was charged, were not “criminal” within the meaning of the 5th amendment. Held: the proceeding is civil in nature because the state is “providing treatment” rather than punishing the defendant. This is a 5th amendment case; if no Miranda warning was given here, there is no violation.
xvi. This “treatment not punishment” rationale will also work for drug treatment commitment; if you can call it treatment, no Miranda problems.

xvii. Withrow: the state attempted to argue that Miranda was like the 4th amendment, and so, just like the 4th amendment, the defendant shouldn’t be allowed to litigate that issue in federal habeas proceedings. The court did not agree, saying that Miranda is different (at this point, Miranda was no longer prophylactic).

a. Rosenberg says that in this case, the court is clearly anchoring Miranda to the right against self-incrimination.

b. She says that Withrow is a “resounding restatement” of Miranda, and she doesn’t know exactly why they did it. Maybe they were afraid the cops would go back to the old way of doing things if the 5th amendment/Miranda issue couldn’t be litigated in federal habeas proceedings.
xviii. There are going to be cases where Miranda doesn’t apply, so when that is true, there’s a need to determine if the confession is voluntary for the purposes of a 14th amendment DP violation.
xix. Chapman held that the harmless error doctrine applies, even in cases of coerced confessions.

xx. In a 14th amendment DP case, the state has the burden of proving harmless error by a preponderance.

xxi. The greater point here is that in a confession fact pattern, talk about both possible violations, 5th amendment Miranda and 14th amendment DP.

xxii. Colorado v Conley – coercive police misconduct is required before there can be an involuntary confession: there must be a causal connection between what the police did, and the defendant’s confession.

a. Conley seems to implicitly say no to the idea that there is a federal constitutional right to have coerced confessions thrown out. Remember that in all states, a confession plus evidence that the crime occurred is sufficient for a conviction.

What is interrogation?
i. Refers not just to express questioning but also to any words or actions on the cops’ part other than those normally associates with arrest and detention that the police should know are reasonably likely to illicit an incriminating response. Rhode Island v Innis (1980) pg. 497

ii. Elements of an interrogation:

a. Words or actions by cops

b. That the police should know

c. Are reasonably likely

d. To illicit an incriminating response

iii. Innis facts: the cops had the defendant in the wagon and were told by a detective not to question him; uniform cops were talking to one another about how the gun was where kids play and someone might get hurt; defendant piped-up that he’d tell them where the gun was. Held: defendant was not interrogated within the meaning of Miranda.
iv. The government can plant a cellmate to illicit incriminating testimony by acting as their agent, without Miranda being implicated, because there is no compulsion involved provided they do it pre-indictment. After indictment, the 6th amendment kicks-in.

v. Post-indictment, the cellmate can only be a “listening post.” He can’t illicit anything.

vi. Note that if the defendant has been indicted on one charge, but spills his guts to his cellmate on a totally different charge that he has not been indicted for, the defendant’s words as regards the 2nd charge are not protected by Massiah.

vii. New York v Quarles (1984): the defendant was chased down, cuffed, and had four cops standing around him; cops did not have guns drawn; defendant asked where the gun was and told the cop where to find it. He was then given a Miranda warning, waived it, and told the cops the gun was his, and he’d bought it in Miami.

viii. Held: on these facts there is a public safety exception to the requirement that Miranda warnings be given before a suspect’s answers can be admitted into evidence. Whether the exception is available does not depend on the motivation of the individual officers involved.
The Massiah Cases:

i. Maine v Moulton: two offenses at issue, one charged, one not charged.

a. The defendant’s statements regarding the charged offense were not admissible, but there were for the uncharged offense.

b. This just re-emphasizes the offense specific nature of the 6th amendment.

ii. The Henry and Kuhlman cases illustrate that provided an informant in the cell with a charged defendant only acts as a listening post, what the defendant tells the informant will be admissible. But if the informant illicits the defendants testimony it is a violation of Massiah, hence inadmissible.

Exam: 

Three questions, 80 points, 10 points, 10 points.

Argue both sides or fail miserably.

No case names needed, in fact, better if you don’t even try to use them.

Just tell her the rule and then discuss whether the fact pattern falls within the rule.

Closed book. 
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