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Chapter 10: Exactions

Definition of License:
If you’re invited to dinner you’re a licensee w/ permission to be there. If the license is revoked and you stay, you’re trespassing.

Definition of Easement:
Example: Walking on the sidewalk (land likely belongs to someone else as far as the middle of the street). Not revocable unlike a license. Non-conforming use (e.g. camping on sidewalk) exceeds permission of easement therefore is a trespass. Terms of easement grant typically dictate nature/permission of easement.

Incorporeal heriditament:
a non-tangible thing (such as an easement) that is subject to being inherited by heirs.

Easement appurtenant:
the easement benefits a specific tract of land, and is attached to the use of that land. Travels with the land provided the use stays the same after the conveyance.

Dominant/servient:
Dominant tract has the easement (is benefited), servient tract is subject to the easement (burdened).

Easement in gross:
No dominant/servient land involved. Easement in gross benefits a person. Example: hunting lease; it’s not connected to the hunter’s ownership of other land.

Affirmative easement:
Legally entitled right of way across the land of another.

Negative easement:
Something the landowner can’t do on their own land, e.g. making commercial use in a residential area. Deed restrictions are negative easements.

Prescription:
A right of way acquired across land over time.

Reciprocal easement:
Operates against the grantor and the grantee.

Real Covenant:
A promise that runs with the land.

Willard v. First Church of Christ, Scientist 

Before the conveyance of the land across from the church to Willard the churchgoing parkers were licensees, parking w/ Genevieve McGuigan’s permission.

Avoiding Willard problems:
Genevieve should have used two pieces of paper. First one conveying the easement to the church, second one conveying the encumbered property to Peterson (who sold it to Willard).

When Genevieve conveyed to Peterson she used “subject to the easement” which was wrong because at that time the easement didn’t exist, so it was subject to nothing at all.

She should have conveyed with reservation – convey the entire bundle of sticks, get handed back the easement they reserved, but property law says you can’t reserve an interest in a 3rd party (the church).

The reason Willard is in the casebook is that the California court dumped all prior doctrinal law and said “You can reserve an interest to a 3rd party after all”.

Willard could not have argued effectively that Peterson’s deed didn’t mention the easement because a grantee is automatically on notice as to anything in their chain of title, whether recorded or not. 

Holbrook v. Taylor

Case involved an attempt to gain easement by prescription (failed) and estoppel (succeeded).

Easements normally require a writing (to satisfy SOF) but easements by prescription don’t.

Estoppel: usually requires a promise to permit use of the land, though this promise is gratuitous (no consideration), which means it’s revocable.

In reliance on the apparent promise to permit access to the grantee’s property across the grantor’s land, the grantee built a house = reliance to their detriment, so estoppel works.

 Van Sandt v. Royster
3 adjoining plots of land – sewer line running underneath – broke, leaked into Van Sandt’s basement. Van Sandt wanted injunction to stop other two plots using sewer line.

Implied easements arise from the parties intent at conveyance. The judge looks back to what the parties intended when the land changed hands to decide if the intent was strong/obvious enough that it didn’t need to be put in writing.

This doesn’t violate the S.O.F. because implied easements don’t have to be in writing.

The case facts as much as anything give rise to implied easements.

The prior use of the land must have been known to the parties at the time of the conveyance, or at least be something that they could have discovered.

Implied easements arise under 2 circumstances:

(1) Implied on the basis of an apparent and continuous use.

(2) When the court finds the easement is necessary to enjoyment of claimants land and that the necessity arose when the dominant land was severed from the servient parcel. This is called an easement by necessity.

Othen v. Rosier

Othen claimed an easement along a roadway by necessity and prescription.
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If O conveys the top part of the land to A then As land is landlocked, but A can’t get an easement over X,Y or Z’s land because you can’t grant an easement over a stranger’s land (stranger to the land transaction).

In making a case for A though, any reasonable person would have understood the intent to be that A have access over O’s land. Also deeds are usually construed more strictly against the grantor than grantee.

In Othen v. Rosier, Othen didn’t get his easement because he couldn’t establish that when he (Othen) bought the land, the easement existed on Rosier’s land. Othen got his land from Hill, so he’d have to prove that Hill had that same easement.

If the court had granted Othen’s easement over Rosier’s land, it’d be granting an easement over a stranger’s land, like X,Y,Z above.

The regrant theory:
Invention of the English courts back when you couldn’t reserve an easement. Solution was that a reservation wasn’t really a reservation at all, it was a regrant of an easement by the grantee to the grantor. This raised an S.O.F. issue (grantee would have to sign the deed too to make the regrant valid), but the U.S. courts overcame that via the deed poll rule.

Quasi-easement:
When an owner makes use of one part of his land for the benefit of another part. Note: an owner cannot have an easement in his own land.

Matthews v. Bay Head Improvement Assoc.
What do you need to create a trust?

1. Something to be entrusted, the Rez. (pron. “Reez”)

2. A trustee to hold legal title to it.

3. A beneficiary, to get the benefit of the Rez

4. A grantor – someone who creates the trust.

Self declaration of trust:
These are effective means of establishing a trust. You can’t just say “I give this $1 to Mr. Ellis” and expect it to function without delivery (remember delivery requirement). If you say “I declare myself trustee of this $1 for Mr. Ellis though, that works – you create a self-declared trust.

If you use a 3rd party trustee, you must deliver the Rez to the trustee.

If the trustee breaches their fiduciary duty and spends the Rez, then we have a legal battle between the trustee and the beneficiary.

A strange part of trust law is that the trustee holds legal title to the Rez (provided he has active duties under the trust – no active duties is called a “dry trust”).

If a trustee makes a conveyance of the Rez to a purchaser in violation of their fiduciary duty, the purchaser of the Rez is not entitled to protection from the innocent purchaser rule.

Bay Head case: The people in the adjoining city wanted to use beach land owned by the improvement association, but the association wanted to keep it for private use.

Public Trust Doctrine: 
The court held that the holder of title to the dry sand beach area is a trustee of the beach area with the public as the beneficiary. Court also held that tentatively the private holders (i.e. Joe Citizen) were not subject to this trustee notion.

Fennell (same guy as the Fennell rooms at UHLC) had a theory as to how the public trust doctrine would apply to private owners of beach dry sand areas:

The U.S. Govt. was the original owner of the dry sand; when they made land grants to private owners, it’s argued that an implied easement came with the grant.

The Govt. was the trustee of the land originally, so conveying the land to private owners in land grants without a public easement would have been a breach of trust.

L is a Landlord.

T is a Tenant.

A is an assignee.

L leases to T. T (legally) assigns the lease to A. A doesn’t pay the rent.

In contract law L v. T is a slam dunk – there’s an enforceable promise supported by consideration, so L wins.

What about L v. A? In contract law, A wins because there’s no privity between L and A. Consideration dictates privity in contract law; privity is a relationship between two parties in which they furnish one another with consideration.

An easement runs with the land, so a change in ownership wouldn’t affect an easement appurtenant. Promises however don’t run with the land.

Real Covenant though does run with the land – this is the name for a promise that runs with the land, in the above example, a promise to pay the rent.

A real covenant is like a pair of tight blue jeans, because it binds the assignees (ass and knees). It covers them to their detriment because it makes them pay the rent according to the promise incorporated in the real covenant.

L v. T after an assignment to A: The Foley’s Rule says that L will win; just because T “sold on” his obligation to pay the rent to A, that doesn’t mean he’s excused of his obligation.

What happens if T didn’t promise to pay the rent, and assigns to A?

Then the landlord is saved because we say that the landlord reserved the rent. This is based on the doctrine of privity of estate.

Privity of estate:
By virtue of their status as a tenant T is obligated to pay rent as long as they maintain that status, even though they didn’t make an express promise to pay.

This way a tenant who does make a promise is doubly obligated to pay the rent: (1) by their promise that they will and (2) by privity of estate/their status as tenant.

What then if L sues A, the assignee? Landlord wins. Why? A never promised L anything.

Because of the real covenant that runs with the land (which binds the assignee like blue jeans), so now there is privity of estate between the landlord and the assignee.






But what if T assigns to A, who assigns to B. If L sues B, what happens?

Think of privity of estate as a green nerf ball which is handed from one person to the next as the land changes hands. L hands it to T, who hands it to A, who hands it to B.
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Privity of Estate = Green Nerf Ball

What if B is broke though and when L sues him, he can’t pay? Can L get the money from A instead? No! The privity of estate (the green nerf ball) has been handed off from A to B, so there’s no longer privity between L and A. A is off to the side laughing.

Why doesn’t the Foley’s Rule apply to L v A? Because the Foley’s Rule is based on personal liability incurred through a contract, which sticks to you like glue. Privity of estate though is not nearly so sticky, once you hand off the nerf ball (assign to another assignee), you’re free and clear.

What if T and A both promised they’d pay the rent (T promises to L, and A promises to T)? Because L and A didn’t exchange consideration they’re not in contract privity, however:

Third party beneficiary rule: if A makes a promise to T to pay the rent to L, L is thus the 3rd party beneficiary of that promise, so L can enforce it and collect the rents.

Difference between horizontal and vertical privity:

Horizontal privity = the creation of the obligation.

Think of horizontal privity as creating people…doing the horizontal mambo!
Vertical privity = the transfer/assignment of the obligation.

Tulk v. Moxhay

Land transfer: [Elms ( Tulk] then [Tulk ( Moxhay].

Covenant in the conveyance (from Elms to P Tulk) said grantee would maintain statue in Covent Square Gardens. Tulk then conveyed to Moxhay who wanted to mess with the statue.

P Tulk didn’t want damages (law court solution) he wanted an injunction (equity solution). Key to the equity courthouse is no adequate remedy at law; this was the case because law court can’t grant an injunction.

Equity court decided this case based on notice of the covenant; Moxhay knew about it at the time of the conveyance from Tulk so the court held him to it.

Equitable Servitude:
New term coming from Tulk case. The law court couldn’t grant the required relief (an injunction) so they granted an equitable servitude, which functions very much like an easement.


Equitable servitude is enforceable against successor owners/possessors in equity, regardless of enforceability at law. The parties have to intend the promise to run with the land, the subsequent purchaser must have actual/constructive notice, and the covenant must touch and concern the land.

Equitable servitude is a property right, not a contract right. What’s the difference? Contract right would require consideration for it to be enforceable but property law allows one person to give another an interest in the land – no consideration required for a gift.

A real covenant must be in writing and signed by the covenantor (person giving covenant) because it’s an interest in land for SOF purposes.

Real covenant can arise by estoppel, implication or prescription, same as an easement.

Sanborn v. McLean Case Analysis:

O has a plot of land that he splits into 4 lots.

Lot # 1: 
O( A via GWD. A provision covenants for O that A will use land for residential purposes only.

Lot # 2:
O( B via GWD, same provision as above.

Lot # 3:
O ( C via GWD, only this time the residential use provision is NOT included.

O ( C doesn’t have the restrictions O ( A or O ( B did, so can C go ahead and open a gas station in a residential district?

The restrictions on Lots # 1 and # 2 are negative easements, they stop A and B from using their fees however they choose.

O ( A: O has the dominant estate, A has the servient estate. This is an easement appurtenant because it’s intended to benefit the lands O retains, rather then to benefit O personally.

In Sanborn, using the analogy above A is suing C for trying to build a gas station. While there is a restrictive covenant in A’s deed, there’s nothing in Cs deed. A made a promise, but C did not.

Implied Reciprocal 

Negative Easement (IRNE):
The wonderful invention of Sanborn! But where does it come from? Because the grantor included the restrictive covenant in 90% of the lots he conveyed, by implication it was his intent that the other 10% of the lots be used for the same (residential) purpose.

Judge’s rationale:
This implication that the grantee would make residential use of the lot was so blindingly apparent that they didn’t even write it down.

Residential Scheme:
Ps attorney able to use that 90% of the lots had a restrictive covenant as evidence that spoke to a residential scheme.

When the court finds an IRNE there is a benefit and burden on both O and A. A can’t use the lot for non-residential use and O can’t use/sell his remaining lots for non-residential use.

It’s easier for A to enforce against O because O clearly had notice of the restriction. It’s harder to enforce against C though because there’s nothing in C’s deed, and C has to have notice otherwise C is a Bona Fide Purchaser for value. In Sanborn C’s notice comes from looking up and down the street from his lot…everywhere you look, residential use.

In Sanborn if there was not an IRNE then only later purchasers can enforce against earlier purchasers, but not vice-versa. This is because there’s a privity problem: 

When A makes a promise to make only residential use, the promise is made to O and all subsequent purchasers of other lots. When B makes a promise, it’s to O and all subsequent purchasers, but not to A. Unless 3rd party beneficiary law is used, there’s no flow of consideration from B to A, thus no privity.

Reciprocal Negative Easement (note: not implied):

O ( A: 
A promises to make residential use (burden). O promises subsequent conveyances will be for residential purposes only (burden). Both O and A also get a benefit. This is an Expressed Reciprocal Negative Easement.

As developer O would record a declaration of restrictions which creates the required notice for subsequent grantees. The declaration would state the scheme and say that the restrictions apply to the entire subdivision, so its clear that it doesn’t matter when conveyed any grantee can enforce against another.

If C were to try and build a gas station claiming that there’s no mention of the covenant in his deed, the answer is that the declaration of restrictions the developer recorded provides notice.

What happens when the judge doesn’t like IRNE doctrine?

That’s when you use 3rd party beneficiary doctrine:

O ( A, A promises to O to make residential use only.

O ( B, B promises to O to make residential use only.

If B tries to build a gas station, A might be able to enforce B’s promise to O by claiming that A is a 3rd party beneficiary…by promising to build a residence only B intended the benefit to also flow to his neighbor A.

Trying to apply 3rd party beneficiary rule would not work in A v. C because TPB requires there be a promise. C’s deed didn’t contain the restrictive covenant, so there’s no promise to enforce. C will win.

There’s no right approach to use: 3rd party beneficiary, IRNE or RNE, or negative easement, but you need to know all 3.

Unilateral restriction:
The restriction in Sanborn was a unilateral restriction because the grantees buying the lots were bound over to only residential uses but the grantor wasn’t making a return promise to restrict the other lots in the development to residential only.

The scheme:
Very important that at the time of litigation the court have a sense that there was a preconceived scheme attached to the development, e.g. that it be a residential only neighborhood.

Declaration of restrictions:
Words are cheap (so use them freely). In drawing up a covenant be sure to use “magic words” such as stating that the included restrictions are intended to further the planned scheme of a residential development.


                                              ( restrictions

                                               ( GWD

A


                                              ( restrictions

                                               ( GWD

B



* no restrictions *

                                               ( GWD

C

Possible ways to analyze the above:

1. Regular easement law.

2. Reciprocal Negative Easement.

3. Implied Reciprocal Negative Easement (IRNE)

4. Third Party Beneficiary

5. Servitude (i.e. equitable servitude, looks just like an easement).

Covenants that run with the land

Most of the remedies listed above involve equity, though covenants that run with the land should be enforced in the law courts.

Neponsit v.
Covenant required payment of $4/mo assessment for street repairs, etc.

Lot 1: 

O ( A, with an obligation on A’s part to pay the $4/mo assessment.

Lot 2,3,4: 
O ( P.

Lot 1: 

A ( B
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P is Plaintiff and wants to sue A and B to enforce the covenant. For there to be privity in Contract law, P as Plaintiff would have to have given up consideration to A and B, which didn’t happen.

There is however horizontal privity between O and A: they exchanged consideration. O gave A Lot # 1, A gave O money and a promise to abide by the covenant.

If O assigns the remaining 3 lots to P, there would be privity in contract law for P to enforce A’s promise to O because it is easy to convey benefits. 

O is conveying to P the benefit of A’s promise to pay the $4 assessment. A’s promise is a covenant that runs with the land.

The case of P v. A is relatively simple in contract law or property law. The difficult part though is when the burden (or “obligation”) is being assigned:

A loans $100 to B. B assigns the obligation to repay the $100 to C.

Can’t do that! B would be getting the benefit of the $100 loan, then assigning the burden to repay the loan to someone else.

P v. B in Contract law. Who wins?

B, because in contract law we’d need to find a promise made by B that obligates him to the promise A made to O (to pay the assessment).

If B did make a promise to A, then P would be a third party beneficiary of that promise.

In contract law if B didn’t make an express promise to A to pay the assessment, then the only way out is an implied promise, though this circumstance doesn’t fit for an implied promise.

In property law though B is obligated to pay if the covenant to pay the assessment runs with the land. In order for it to run with the land:

1. Intend that it run with the land**

2. Must touch and concern the land
3. There must be privity of estate
** The judge determines whether there was an intent that the covenant run with the land; it will help the judge decide if the covenant contains “…bind my heirs and assigns…”

Caullett was an example of a covenant that did not run with the land (O ( A, A covenants that when they decide to build a house on the lot, O has first refusal to be general contractor). Failed the touch and concern test.

Is there privity of estate between P and B?

There was horizontal privity of creation when the original obligation was created between O and A.

There is also vertical privity: The benefited land was transferred from O to P and the burdened land was transferred from A to B.
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The analysis above completes the “wiring diagram” and links P ( B. Therefore under property law there is privity of estate between P and B, and P can enforce B’s covenant.

B’s obligation is based on his status as owner of the land.

Because B is liable due to his status as owner, but because A no longer owns the land, A is off to the side laughing – he is no longer obligated to the covenant/doesn’t have to pay the assessment for sidewalk repairs.

Why doesn’t the Foley’s Rule apply? Because privity of estate is the green nerf ball: A has handed off the obligation to B, so A has washed his hands of it. Privity of Estate is based on status, and you can hand off your status as owner of the land to the person you sell to.

INTERPRETATION & APPLICATION OF STATUTES AND DEED RESTRICTIONS (skim)

Group homes:
Under TX statutes they’re regarded as single family uses provided they’re occupied by 6 people or less.

Subdivision of lots:
Can you carve off part of your lot and sell it to someone else to build a home on if the deed restriction says one single family home per lot?

Animals:
Lawsuits over pot bellied pigs as pets. Are they pets or farm animals?

Shingles:
Deed restrictions say you can only have wood shingles, problem being on July 4th and New Years they tend to catch fire when bottle-rockets hit them. TX legislature has voided these restrictions.

Signs in yards:
Do they inhibit free speech? The argument against that is that by accepting the restricted deed you have voluntarily contracted away those rights.

The Andy Todd Special shoebox house: One year of construction delay over litigation by the meanest lawyer in Houston, and Andy’s costs doubled. Settled on the courthouse steps when Andy agreed to cut a 6” notch in the front wall/fence and put a door facing Dunstan Street.
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(a) the door Andy added

(b) the “front” of Andy’s house

Shelley v. Kramer: The brilliance of Shelley v. Kramer was that it was able to invoke the 14th amendment protections (no state shall deprive you of property, etc w/out due process of law) but it was invoked against private race-based covenants.

It looked like private not state action but the holding was that because you have to go to the state courts to enforce the covenant, there is state action after all. That rang the death knell for racially based private covenants.

Termination of deed restrictions:
Deed restrictions can terminate based on the time limit set in the declaration of restrictions the developer filed.

A statute drafted by a UHLC grad was enacted by the TX legislature whereby if the majority of residents in a deed restricted area opted to extend the restrictions, that would bind those who dissented.

That looks unconstitutional though (delegating to some else a person’s free use and enjoyment of land), so the statute was amended to include a 1 year opt-out period for dissenters.

Merger:
In Houston the entire subdivision of Lamar Terrace agreed to sell itself to the owner of Greenway Plaza when they were offered 2x the value of their homes.


Once they’d all sold up, the residential deed restrictions still remained with 10-15 years to run. But…who is going to bring suit against the new owner for violating them if he owns the entire subdivision? The restrictions essentially fell away (they merged).


Greenway Plaza’s owner continued to buy up neighboring subdivisions until they ran across a holdout named Carter. He wanted $200,000 for his lot, so they gave him an option to sell at that price if it was financially viable later, but they forgot to exercise the option contract during the designated option period and it expired, so he held them up for $400,000.

Abandonment:
You can abandon personal property (e.g. if you abandon a $1 bill on a desk, it’s up for grabs), but you can’t abandon real property.

Rent v. Buy

$2,000/month rent for a luxury apartment = $24,000/year

or

2,000 sq. ft. house for $200,000

The house will cost the buyer $20,000 down (10%), and a really good CD would only pay out about 3% interest, so you’re only losing about $500/year in taxable interest earned on the $20K.






Cost


Benefit
$20,000 downpayment

$500


-

Utilities




$6,000


-

Payments to principal


$1,000


$1,000

Interest charged on loan

$10,500

$3,500 (tax savings)

Property taxes



$4,000


$1,000 (tax savings)






-------------

----------------






$22,000

$5,500






-$5,500






=$16,500






-$4,000 (benefit  +2% appreciation in value of home)






=$12,500 net cost/ year
Houses appreciate in value over time in excess of the inflation rate.

This benefit however is subject to mortgage interest rates: if you buy when mortgage rates were really low (5.5%, like now), but you try to sell when they’re terrible (15%+), your house is worth much less because the buyer needs to have much more money to make the loan interest payments at the higher prevailing rate.

N.Y. Co-ops

· All of the residents buy and take title to the building as a corporation; they are all stockholders.

· Tenants each make their own down payments and the co-op signs the mortgage note for the rest of the money owed on the building.

· Tenants each have a lease connected with their stock ownership in the corporation; rent payments cover the mortgage note, doorman, maintenance, etc.

· NY tax code amended to accommodate NY co-op where 80%+ of income is from stockholder tenants; tenants can deduct their contribution to the corporation’s income (just like mortgage interest payments are deductible).



N.Y. Co-op Problems

· Hard to sell because you’re selling a share of stock and the right to occupy a given unit; the money market is keyed to fee simple transfer, not the NY co-op system.

· A, B, C and D all share a co-op. D loses his job and can’t pay his share. Now A, B and C have to make up D’s portion to make the mortgage note payments. They don’t want to rent out his apartment because that jeopardizes their 80%+ tax break threshold.

Condominiums

Think of a condominium as a sub-development in the sky.

Big Tex the developer files a “declaration of condominium regime”.

Declaration states that the units are fee-simple with co-ownership of common elements (hallways etc).

Co-Owners Association: exists to determine the annual assessments needed, set the by-laws, screen new buyers, etc.

Co-Op v. Condo: Co-op = one mortgagor (the bank), one mortgagee (the corporation). 

Condo = many different mortgagors, individual mortgagees occupy each unit.



Steps for Big Tex to develop a new condominium project

#1
Get the land: EMK/option contract/deed

#2
Developer goes to the mortgage company; two phases:

(I) Construction: the builder will agree to finish by a given date, but he’ll want draws over time; the developer needs the mortgage company to provide an interim mortgage to get the condos built

(II) Developer wants to get enough money from sales of the units to repay the construction loan; mortgage lender probably will also want to be the lender for the condo occupants, though that’s not a condition of sale.

#3
A pre-sale shack may go up: model condo for prospective buyer to ogle. Lender might require a certain number of pre-sales before they make the construction loan.

#4
Mortgage lender pays out the construction loan as the stages of building are completed.

#5
Construction is finished, we have a gleaming new building.

#6
Only at this point would the developer record (or not record) the declaration; he waits until now because its all a gamble on the housing market. If the market has gone bad and nobody is buying, the bank can foreclose and turn the building into rental apartments instead to get their money back.

#7
Developer closes with the pre-sale buyers, money goes to pay off construction loan. Developer’s profit is 15-30%.



Converting rental units to condos

10 units renting @ $20,000/year = $200,000

Gross rents = $200,000

Vacancies = -5% = -$10,000/year

Expenses = -40% = -$80,000/year

Net cash (profit) = $110,000/year

Capitalization rate = how much an investor would have to pay to realize a 10% profit:

$110,000 / 1/10th = $1,100,000

But: if the units are sold to the renters at $200,000/unit, that’s $2,000,000. Why would they buy? Because you can show them glossy brochures breaking out the numbers: $15,000 to own versus $20,000 to rent.

E S T A T E S   I N   L A N D
“O ( A and his heirs” = Fee simple transfer

O has: 

nothing after the conveyance.

A has: 

Fee simple (aka fee simple absolute)

A’s heirs have: no interest

If the conveyance didn’t say “and heirs”, then A would only have a life estate: when A dies, the land couldn’t be claimed by the heirs.

Also if the conveyance didn’t say “and heirs”, then O has a reversion. Reversion is a one-way street, only the grantor (not the grantee can have it). Think of a car reversing backward to the grantor.

“O ( A for life, and then to B”

B has a remainder
Defeasible fees
Think of as “defeatable fees” – they’re not fee simple absolute so they can be “defeated”. Collective term which includes fee simple determinable and fee simple subject to condition subsequent.

Possibility of reverter:
This is what O has if he conveys to A with the condition that A uses the land for residential use only. If A builds a Studs news stand, O gets the fee simple back.

“O ( A and his heirs, with the condition that only residential use is made of blackacre”.

B (A’s heir) has an executory interest.

A has a fee simple subject to condition subsequent.

O has a possibility of reverter.

“O ( A and his heirs, unless liquor is sold on the premises”

O has the right of entry also called the power of termination.

If O sells a bottle of Mad Dog, O can go to court and get the land back.


White v. Brown
( Jessie    ( (Last Will & Testament) (
( Evelyn (Plaintiff)

v

v

v

( ( ( Heirs (Defendants)

· Issue: Did Jessie intend for her will to give Evelyn a life estate, or fee simple absolute?

· If the intent was for Evelyn to have life estate only, then when Evelyn died, the property would go “back and down”: back to Jessie as grantor, but since Jessie is dead, down to the heirs.

· If Evelyn has fee simple, this makes a big difference to her; she can sell the land and pocket the money rather than living there in poverty.

· The statute of wills require that wills be in writing not oral, which is why the words in a will are so important.

· If Evelyn does have a life estate then: while Evelyn is alive, the heirs have a future interest (a reversion). When Evelyn dies, the heirs get fee simple.

· Law drives the outcome or the outcome drives the law: two philosophical views of how the law operates. What’s the judge looking to do in this case?

· If you want to get fee simple to Evelyn, what can you use to justify that?

· Intent of the testatrix (Jessie) won’t work, she’s dead so you can’t ask her.

· But by pulling out case precedent to give meaning to the language of the will, the judge can create the rule that the law prefers to presume conveyance of fee simple when there’s doubt.

· Jessie’s statement in the will that the “House is not to be sold” is waved off as a restraint on alienation, hence contrary to public policy.

Restraint on Alienation:
You can’t prohibit someone from transferring title to property to which they have legal title.

You can use a trust though to stop a spendthrift heir from burning through their inheritance, this doesn’t violate restraint on alienation because the trust administrator has the power to sell the land.
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Seisin = 
The right to possession of a freehold estate. Think of seisin as a puppy, if there’s nobody there to hold it, it runs home.

“O ( A for life”: Seisin goes back to O when A dies (A is no longer holding the puppy, so it runs back to O). O’s future interest is a reversion.

“O ( A and his heirs”: O has nothing left; A is seized of the property and has a fee simple, which lasts forever without limitations. Puppy stays with A.

“O ( A and his heirs, so long as…”: this is a fee simple determinable.

O, as grantor, has a future interest called a possibility of reverter.

If A sells a single bottle of liquor, the puppy (seisin) runs back to O, as per the reverter.

“O ( A and his heirs, on the condition that…”: this is a fee simple subject to a condition subsequent.

O has the power of termination. A sells a bottle of liquor. The puppy (seisin) just sits there, it doesn’t run back to O. O has to go to court to get it back.

Note: In both fee simple determinable and fee simple subject to condition subsequent you’ll still have to get a lawyer and go to court either way, the occupant isn’t just going to hand the property over.

When do covenants go too far and become invalid as restraints on alienation?

* Covenants that restrict property from being sold are invalid restraints on alienation.

* Covenants that restrict the type of use of land are valid.

* Judges will juggle the case facts in their head and decide if a covenant is one or the other.

Doctrine of Waste:
The life tenant of an estate must not do anything to diminish the value of the property (including selling it), which would negatively effect the remaindermen.

Baker v. Weedon

· John gave his third wife (the 17 year old, Anna) a life estate, with a contingent remainder to any children she had. If she had no children, there’s a contingent remainder to John’s grandchildren (by his daughters from a previous marriage).

· Anna ran into a problem because of the doctrine of waste; she was living on the property but broke, and she couldn’t sell any of the land to support herself.

· If John had created a trust, he could have avoided this problem. 

· The trust could give Anna any range of powers (including being trustee), so she could have paid herself whatever/whenever she wanted.

Marenholz v. County Board of School Trustees

Note: Under TX law a future interest (e.g. an oil and gas interest) is fully transferable. TX law would have made for a different, clearer result in Marenholz.

Note: Illinois law (Marenholz case): The possibility of reverter and the power of termination is not transferable inter vivos. It also can’t pass by will, but it does pass to heirs.

1941:
Hutton Sr. ( School Board: 1 ½ acres, fee simple subject to condition subsequent (must use for school purposes or Hutton Sr. has power to re-enter).

1941:
Hutton Sr. ( Jacqmain: Remaining 38 ½ acres in the plot, attempted to convey the power of termination attached to the 1 ½ acres of land used by school (but you can’t transfer this inter vivos under IL law).

1959:
Jacqmain ( Marenholz: Same conveyance as above.

1973:
Event may have occurred – 1 ½ acres used for non-school purposes (?)

1977:
Hutton Sr. was dead. Hutton Jr. attempted to quitclaim any interest in the 1½ acres, including the power of termination (which he inherited as heir to Hutton Sr.) to Marenholz. (Wouldn’t/couldn’t work under IL law)

1977:
Hutton Jr. disclaimed his power of termination to the school board.

	If judge finds a fee simple determinable (seisin puppy runs back to grantor)
	If judge finds a fee simple subject to condition subsequent (seisin puppy just sits there)

	Option A: If the school use condition was broken in 1973, fee simple (seisin, the puppy) automatically goes back to Hutton Jr., so when he quitclaimed to Marenholz in 1977, he quitclaimed everything, the entire bundle of sticks.

Or

Option B: If the school use did not cease in 1973, fee simple (seisin, the puppy) did not run back to Hutton Jr., so when he quitclaimed to Marenholz, that had no effect. But when he disclaimed the possibility of reverter to school board, that would mean they then had fee simple absolute.
	The power of termination stays with Hutton Sr. through the Jacqmain and Marenholz conveyances.

Hutton Sr. died, power of termination goes to Hutton Jr. as his heir.

Quitclaim didn’t work, you can’t QC the power of termination in IL law.

When Hutton Jr. disclaimed the power of term to school board, that would only have worked if he had exercised the power of entry already (he hadn’t).

With fee simple subject to condition subsequent, you have to go get the puppy; so because Hutton didn’t go get it, School Board has nothing.


Fundamental Rules of Conveyancing:

1. Someone must always be seized of the land.

2. If nobody is seized, the seisin goes back to the grantor.

3. For a conveyance to take effect, the parties must be on the land (boxing ears).

4. A grantee cannot take seisin away from a seized owner.

5. A grantor though can take seisin away from a grantee (e.g. by power of termination).

“O ( A and his heirs, 10 seconds from now” – this can’t work because you have to take seisin at the time of conveyance, not in futuro (the future).

FUTURE INTERESTS
Divesting Interest:
This is what we call a conveyance to take place in the future; it’s called a divesting interest because it takes away from the grantor.

“O ( A for life, then to the heirs of B and their heirs”

· A is seized of the land, but where is the “little twig” that represents a contingency?

· If A dies before B (hence before B has heirs), then seisin would go back to O because there is nobody out there to take the seisin (and somebody always has to have it).

· If B then dies, and B’s heirs march forward and ask O for the land, they can’t get it – one of the fundamental rules is that you can’t take from a grantor/someone seized of the land.

· B’s heirs’ interest is a contingent remainder (contingent on B dying before A).

· It’s possible that a contingent remainder may never become possessory, e.g. in the example above, if A dies before B, seisin goes back to O, so once B dies, Bs heirs can’t get it.

“O ( A for life, then to B and heirs”
· This is a vested remainder.

· With a vested remainder, you are guaranteed to get possessory interest at some point. A can’t live forever, at some point the estate will pass to B and heirs.

· This is a Class 1 remainder.

“O ( A for life, then to the heirs of B and their heirs”

· How can this be made to work when it doesn’t work under the conventional rules?

· If A were to die before B under the old rules, seisin would go back to O.

· It would work if we say that the little piece of the twig that represents B’s heirs’ future interest is “in the clouds”. That way the little piece of the twig doesn’t remain in O (because you can’t wrestle seisin away from a grantor).

A divesting interest is an executory interest because for it to occur, it relies upon some future event.

“O ( A for life, then A’s children and their heirs”

· A has seisin, the little piece of the twig is in the clouds.

· As soon as A has children, the little piece of twig descends from the clouds and falls into their hands, and their contingent remainder (i.e. contingent on their being born) becomes vested. The contingent remainder is destroyed.

· A’s unborn child has a contingent remainder. This is a “gentle estate” that takes effect when A’s life estate ends, there is no wrestling it away from anyone.

· If A does not have any children and dies, then the contingent remainder in As children is destroyed (because you can’t have children once you’re dead).

· A’s unborn 2nd child will have a divesting interest, because the conveyance said to “A’s children” (plural), so as soon as child # 2 is born, child # 1 will look at them nastily, knowing that child # 2 will get half the estate.

Classes of future interest:

Class 1: Vested remainder

Class 2: Vested, but can be partially divested

Class 3: Vested, but can be totally divested

Class 4: Contingent remainder

Example of class 2: “O ( A for life, then to A’s children”

Firstborn child would have a class 2 remainder, because while it’s vested (they’re guaranteed to get something), their remainder can be partially divested when child # 2 is born.

A remainder defined:
(1) A future interest (2) in a grantee (3) by the same conveyance as preceding estate (4) that does not divest another.

Executory interest defined:
(1) A future interest (2) in a grantee (3) that divests.

Remainder illustration:
“O ( A and heirs” – the heirs have a remainder, A’s life estate is the preceding estate.

Contingent remainder:
“O ( A for life, then to their heirs of B”


This qualifies as a remainder because it’s a future interest and it’s created in the same conveyance as A’s life estate (which is the preceding estate).


B’s heirs have a class 4 contingent remainder. If A dies before B, that means that B has no heirs to take the seisin, so it goes back to O. B’s heirs remainder is contingent on B dying before A.

The only future interests a grantor can have are: 

(1) power of termination (e.g. O ( A and heirs, on the condition that no liquor is sold).

(2) reversion (e.g. O ( A for life) 

(3) possibility of reverter (e.g. O ( A and heirs, unless liquor is sold).

“ O ( A and heirs, but if B returns from war, O can re-enter”

A has: FS subject to condition subsequent (condition = B returning from war)

O has: power of termination

B has: nothing (B returning from war is just a condition…creates no right in B…the condition could just as well have been “if it snows in Hollywood”)

Heirs of A have: nothing, “and his heirs” is just a term of limitation

“O ( A and heirs, but if B returns from war, B can enter for himself and others”

Under the old rules, this isn’t allowed. But if it were, it would be an executory interest, because it divests seisin from A and heirs.

“O ( A and heirs, so long as B not return from war, but if B comes back, then to B and heirs”

A is not getting FS absolute because B can come back from war and take seisin.

This conveyance was (and still is) misclassified as being an executory interest that divested A of seisin. It’s a misclassification because it’s a gentle remainder…it doesn’t divest, when B comes back from war, A just sets the seisin puppy down and it trots over to B.

Because of the misclassification, if B comes back from war, the seisin would actually go back to O.

Shifting XI: 
Called shifting because the conveyance causes seisin to shift from one grantee to another.

Springing XI:
Example: O ( A and heirs, one year hence. It’s called springing, because it one year from the conveyance, A “springs up” and divests O of seisin. 

A shifting XI divests a grantee of seisin, a springing XI divests a grantor of seisin.

Remember, under the old conveyancing laws divesting interests were not allowed, you can’t take seisin from a grantor.

The work-around was to use a strawman and a trust: the trustee holds the twig for the use of A, but if B comes back from war, for the use of B. This worked because if the strawman/trustee held the seisin the whole time, B didn’t have to divest A of anything.

Nowadays you no longer need a trust to set up a shifting XI such as “O ( A for life, but if B returns from war, to B”. Springing XI’s are also now valid.

Rule Against Perpetuities
To be valid, a future interest 

must of necessity 

either vest or fail 

within the life in being at the time of conveyance 

+21 years (+ applic. period of gestation). 

A future interest that is vested is safe from the RAP.

A contingent future interest however is not.

“O ( A and heirs, so long as oil/gas is produced on the property; when it ceases, to D and heirs”

D’s contingent interest violates the RAP.

Why: A’s life estate is the life in being at the time of conveyance. A might die, and then oil/gas production continues for 50 years. In that case, D’s future interest has neither vested nor failed within A’s life + 21 years.

Result: The scissors come in and cut off D’s future interest for violating the rule.

RAP Hypos:

“O ( A for life, then to B and heirs”

No RAP problem here because B’s future interest is vested. A is guaranteed to die, so seisin is guaranteed to go to B and heirs.

“O ( A for life, then B and heirs if B is living at A’s death”

B has a contingent remainder, which will vest at the very latest when A dies, so no RAP violation. A’s life is the life in being at the time of conveyance. If A does die before B and B gets seisin, that’s within the life in being with another 21 years to spare.

“O ( A for life, then to A’s children and their heirs”


This is a “class gift”, the class being A’s children.

All member of the class must be identified within the period allowed by RAP (life in being at time of conveyance + 21 years).

A’s life is the life in being, and because once A dies he won’t have any more kids, that means the entire class is identifiable at the end of the life in being. 

“O ( A for life, then to A’s children for life, then to A’s grandkids for life”

The part about “to A’s children for life” is ok with the RAP, because A’s life is the life in being, so when A dies, we’ll know what the class is.

The problem part though is “then to A’s grandkids for life”: in order to identify the class of grandkids, all of A’s children will have to be identifiable as a class that makes the necessary measurement life (remember, all of A’s children have a life estate).

This conveyance violates the RAP because A might have more children after the conveyance was written. Why does that matter?

Because the lives of A’s children are necessary measuring lives as to when As grandkids would get seisin.

A life in being must at the time of conveyance be a closed identifiable class, which they are NOT! A could have more children after the conveyance was written…doesn’t matter if he’s 70 years old.

“O ( A for life, then to A’s children when the youngest child is 21”

This does not violate RAP because A’s life is the life in being, and once it’s over, the maximum length of time we will have to wait for the children’s future interest to vest is 21 years – when the youngest child reaches that age.

“O ( A for life, then to A’s children when the youngest child is 25”


This is a common mistake, and violates the RAP.

Why? Even if A’s youngest child at the time the conveyance is written was 19 years old, A could still conceivably have another child then die the next day; in that event the youngest child wouldn’t reach 25 for 25 years, which is more than the life in being at the time of the conveyance (A’s life) + 21 years.

“O ( A for life, then to A’s widow for life, then to A’s surviving issue”


A is the life in being at the time of the conveyance for A’s widow, so that part is ok.

A’s widow however is the life in being at the time of the conveyance (i.e. is a necessary life…necessary to determine when A’s issue get seisin), but at the time the conveyance was written, it’s possible that A’s widow had not been born.

If you’re not born when the conveyance was written, you can’t be a life in being, so A’s issue’s interest is snipped off.

In order to be a life in being at the time of conveyance, the life in being must be a closed, identifiable class.

In the above, “widow” fails as a closed, identifiable class because we can dream up a scenario where widow can’t be identified…hasn’t been born yet.

Saving Clause:
Sets a time limit that would not violate the RAP; also determines when the trust will terminate and the shares be distributed.

Oil & Gas conveyancing is usually keyed to a primary term (5 or 10 years) and so long thereafter as oil and gas is produced. The 5/10 years allow Exxon (whomever) to explore for oil.

Oil company has a fee simple determinable. It is a present (not future) interest, and its also vested, so it’s safe from the RAP.

O’s interest doesn’t violate the RAP either, because it’s vested. At some point the oil will run out and O will get the land back.

O ( A (Oil Co) and heirs for 10 years, and so long thereafter as oil/gas/minerals produced, then to B and heirs.

Because of the misclassification, B is considered to have a shifting xi (shifting from one grantee – A – to another grantee – B).

Bs interest violates the RAP because it won’t necessarily vest or fail within life in being + 21 years: A could die (thus life in being ends) and O/G/M production could go on for 50 years.

After Bs interest is cut off, O then has a possibility of reverter.

A remainder can only follow:

(1) a life estate or (2) a term of years (e.g. 10 years)

Contingent remainders and executory interests are the types of future interests subject to the rule.

Back to O ( A (Oil Co) and heirs for 10 years, and so long thereafter as oil/gas/minerals produced, then to B and heirs. 

How to get Bs interest to them and not violate the RAP?

Use two pieces of paper.

Paper 1: O ( A and heirs for 10 years, then for so long as O/G/M produced

Paper 2: O ( B his possibility of reverter

Peveto v. Starkey
The drafter made a mistake by referring to Paper 1 in Paper 2. The judge decided that because of this mention, Bs interest as set out in Paper 2 is a sprining xi that would divest O, the grantor, so it violates the RAP.

Bottom line: Don’t mention Paper 1 in Paper 2.

Cy Pres doctrine: Allows a judge to reform (i.e. change) a part of a conveyance to bring it more into line with the grantor’s intent – e.g. provision in grant of land to Univ. of Houston that buildings only be made of limestone.

Notes from Q&A Friday…

O ( A for life, then to A’s eldest child and heirs, but if B marry C to B and heirs

A’s eldest child has a class 3: can be totally divested if B marries C.

B has a shifting xi – from grantee to grantee.

O ( A and heirs, so long as O/G/M produced, then to B and heirs

Note: this is incorrectly classified as a divesting xi

Because it is classified as an xi, it is subject to the RAP.

RAP says that the xi must vest or fail w/in life in being + 21 years, but…

…after A dies, O/G/M might continue being produced for 100 years.

This is a RAP violation, so Bs interest is cut off.

One solution: 2nd piece of paper: O ( B and heirs, O’s poss of reverter when O/G/M stops

Another solution: O ( B and heirs (conveyance # 1)

B ( A and heirs, so long as O/G/M produced (conveyance # 2) – this would give B a possibility of reverter, which is vested, so its safe from RAP

O ( A and heirs, but O wants to keep O/G/M rights until no longer producing. Two solutions:

2 pieces of paper #1: O ( A and heirs #2: A ( O and heirs so long as O/G/M produced

Also: in conveyance use “O reserves the O/G/M so long as it is produced” – by reserving the O/G/M it is a regrant from A ( O, so its valid.

J O I N T  T E N A N C I E S
TX Probate Code Sec. 46 (Joint Tenancies)

Sentence One:

If two or more people have a joint tenancy

and one joint owner dies before severance

the decedent’s interest in the joint estate will not survive to the other joint owner

but passes by will/intestacy from the decedent, as if the decedent’s interest had been severed

Sentence Two:

But: joint owners can agree in writing that the interest will go to the other joint tenant, though that won’t be inferred just because there is a joint tenancy.

Tenants in Common:

Identified by tenants having an equal, undivided interest (e.g. 7 grandkids, all 7 have one seventh interests in the land).

You can transfer or sell your interest in a Tenancy in Common to someone else.

Each tenant in common is entitled to partition as a matter of law:

Partition by Sale: Court orders land be sold and proceeds split.

Partition in Kind: Splitting the land into parcels.

Joint Tenancy w/ Right of Survivorship:

Rationale is that the grantor has some interest in/wants to control who keeps ownership of the land (e.g. wants to keep the farm in the family).

Neither JT can exclude the other.

Neither JT may commit “waste”.

Both JTs are entitled to rents and profits.

When one JT dies, the other comes into ownership of the whole (that’s the right of survivorship). The oddity is that they owned it all along.

The grantor is able to make sure that whom he wants to get the land actually does get the land, because unlike with a Tenancy in Common, you can’t transfer your interest in a JT.

If the JTs want to part company, they can seek a partition, which gets them fee simple.

If one of the JTs transfers their interest to someone else (a strawman, who conveys right back), that destroys the JT, and it becomes a Tenancy in Common. This is called a severance.

Riddle v. Harmon:

Wife in ill health, doesn’t want husband to get her half of the farm when she dies. Lawyer in this case forgot to use a strawman, just had the wife convey to herself. Technically this is a screw-up, but the court gave effect to the severance.

Harms v. Sprague:

One JT took out a mortgage without the other knowing. This did not effect a severance.

The Four Unities that create a Joint Tenancy:

1. Time (JTs get land at same time)

2. Title (same title used)

3. Interest (they get the same share, e.g. 50/50)

4. Possession (both took possession)

Sentence 1 of TX Probate Code Sec 46 says you can’t have a JT w/ Right of Survivorship, so how would you set one up?

O ( A and B for their Joint Lives, then to the survivor in fee.

This gets around the probate code and allows a JT w/ RoS.

The difference between this special conveyance and a common law JT is that in this conveyance, you can’t make a unilateral severance: for a severance, both parties would have to agree.

O ( A and B for their Joint Lives, then to the survivor in fee.

If A conveys to C, C had better hope that A lives a long healthy life, because it is A who must survive B according to the conveyance, and not C.

What happens if you’re a judge and someone brings you this:

O ( A and B and their heirs as JTs w/ RoS and NOT AS TENANTS IN COMMON”.

If the judge applies the “Aw, come on now” rule and honors the conveyance, and creates a JT w/ RoS, then as a side effect there is also the possibility for a unilateral severance by one party.

Sentence 2 of TX Probate Code Sec 46 says that if both parties want survivorship and agree in writing, then they get it for their JT.

What if A owns the land, and decides he wants to enter into a JT w/ RoS with his good friend B?

“A ( B and heirs, with an undivided ½ interest as JT w/ RoS in A, and not as Tenants in Common”

That wouldn’t work, because one of the 4 unities is that it must be created at the same time. The solution is to use a strawman and make 2 conveyances:

# 1: A ( strawman, then

# 2: Strawman ( A and B as JTs w/ RoS

Adverse Possession:
In order for AP to occur in either a T in C or JT, one tenant must hostilely exclude the other: an ouster must occur.


Ouster may also occur if one party conveys the full property to a 3rd party, and the 3rd party occupies the property openly.





The ousting tenant has to operate as a trespasser.

Partitions:
Any co-tenant as a matter of right is entitled to partition, the only matter to resolve is what type:

(i) partition by sale (ii) partition in kind (iii) owelty

Owelty is when an in-kind partition produces an unfair outcome, e.g. one party gets much better land than the other.

Accounting:

3rd party rents are ordinarily shared

Preservation: If a party pays $ to preserve the estate, they will be reimbursed.

Improvement: Tenant typically improve shared property at their own risk.

How is waste different for T in C versus JT?

A and B have undivided half interests in o/g/m rights.

Either A or B can sink a well over the others objection; this is not waste b/c if an accounting is required that will get the other JT their share of the $.

E.g. $1,000,000 of oil is produced on A and Bs land.

It cost A $500,000 to sink the well.

A will get to keep the revenue up to $500,000, but any additional profit beyond that is split.

If the estate is a life tenancy not a co-tenancy, the life tenant is not entitled to commit waste.

If a life tenant drills for oil, that’s considered waste.

The remaindermen can’t come in and drill either, they have no right to go onto the land.

If the life tenant or remaindermen want to make any $ in their lifetimes, they better reach an agreement.

A ( undivided ½ interest to ( B w/ RoS as in TX Probate Code Sec. 46

McKnight (SMU Prof) says that a Sec. 46 JT is in effect the same thing as the following conveyance, which cannot be unilaterally severed:

O ( A and B for joint lives, then to survivors in fee.

A conveyance to a husband and wife will automatically create community property interest, even if the conveyance is to one spouse only, unless the property passes by gift/bequest/devise.

People who want a marriage arrangement, but can’t marry (gays) may want to enter into contractual/property arrangement:

A buys house. A and B want marriage arrangement. House is mortgaged.

Problem: If A were to convey and undivided ½ interest, that might accelerate the mortgage via a due on sale clause.

To create an indestructible RoS in B:

Need to pay close attention to due on sale clause, but they can set up a tenancy in common: A conveys undivided ½ interest in B, they both execute wills to one another (but note: wills can always be revoked).
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