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Philosophical Backgrounds:

a) Oliver Wendell Holmes

i) Legal Realism

ii) Decisions in cases should be based on policy

iii) Pick the decision that best benefits society

iv) Law is a prediction

v) Assumes scientific knowledge applies to policy by cause and effect

b) Rational Maximization of Utility

i) Chicago School

ii) Market makes utility

iii) Adam Smith, Richard Posner, Charles Friedman

iv) Gov and courts should do nothing but maintain the integrity of the markets

v) Issues to be decided by what is most efficient, what is best use, what is most profitable.

c) Austin

i) Austinian Positvism/Formalism

ii) Sovereign declares law as a command to be followed by its subjects

iii) Judges should only look backward to precedent, they do not create laws

iv) A law is changed only by the legislature

(1) (Hostile) Hobbes – justifies sovereign with absolute authority

(2) Bentham – Legislation based on majority of happy people

d) (Loving) Locke

i) Natural Rights

ii) Life, Liberty and the pursuit of happiness

iii) Otherwise, government should keep out of people’s business

Chapter 12 – Eminent Domain and the Problem of Regulatory Takings
Cases of interest for Takings:
1. Midkiff – rationally related to a conceivable public purpose

2. Poletown - rationally related to a conceivable public purpose

3. Loretto – a permanent physical occupation is a taking

4. Hadacheck – a common law nuisance may be regulated w/out compensation

5. Penn Coal – when a regulation goes too far, it’s a taking

6. Lucas – if the value of the land is reduced to $0, then gov’t must pay

7. Penn Central – when a reasonable investment backed expectation is infringed, there may be a taking

For Exactions:

1. Nollan – Must be essential nexus between the act and the conceivable public purpose

2. Dolan – Must be rough proportionality between cost to developer of exaction and cost of development to the public

3. First English - 

HAWAII HOUSING AUTHORITY v. MIDKIFF (1984) HHA sought to establish a more normal real estate market by exercising a taking through eminent domain and selling the land to the leaseholders – funds go to the original landowners.

· Presents a question concerning constitutionality of a taking under the 5th Amendment (as applied by 14th Amendment to states)

· “…private property shall not be taken for public use without just compensation.” 

· In MIDKIFF the SCOTUS interpreted broad definition of “public use” as providing a benefit/advantage to the public, versus the narrow definition where public must have access to the condemned land.

· RULE FROM MIDKIFF: In order to meet the public use requirement of the 14th Amendment, an exercise of eminent domain must be rationally related to a conceivable public purpose.

Two questions to ask about takings:

(1) Can the government do it?

(2) Must the government pay?

MIDKIFF Test: “Can the government do it?” = “Is the taking rationally related to a conceivable public purpose?”



                                                             YES, if…

POLETOWN NEIGHBORHOOD COUNCIL v. CITY OF DETROIT (1981) Taking of residential land to confer it upon General Motors, a private industry, determined to be a constitutional use of police power because rationally related to the conceivable public purpose of creating new jobs and strengthening local economy.

LORETTO v. TELEPROMPTER MANHATTAN CATV CORP. (1982) CATV company installed boxes on (P)’s roof and ran cable down front of house.

· LORETTO RULE: Any permanent physical occupation authorized by government is a taking, period.

· LORETTO added something new by distinguishing permanent occupations and temporary invasions.

· The right to exclude is “one of the most treasured strands in an owner’s bundle of property rights”

HADACHECK v. SEBASTIAN (1915) (The brickyard nuisance case)

· HADACHECK introduces the nuisance or “public bad” test of takings. Government side is that brickyard construes a nuisance hence must be regulated.

· HADACHECK RULE: Nuisance control regulations if properly applied are NEVER TAKINGS!

PENNSYLVANIA COAL Co. v. MAHON (1922) Pennsylvania statutes forbid mining that caused surface subsidence. Property owners did not have surface rights. Statute required coal mining company to leave columns of coal to support surface.

· PENN COAL RULE: “When a regulation goes too far, it will be considered a taking” Because regulation required leaving columns to support surface structures, value of coal in columns reduced to $0, hence Justice Holmes considered it a taking.

· In a previous case (Pilgrim Coal) Holmes held that a regulation requiring coal to be left in the ground was constitutional because there was an average reciprocity of advantage. The coal left behind prevented flooding of the mines on either side of the wall, so both mining companies experienced a proportionate advantage. In Penn Coal however the advantage of the regulation requiring columns fell entirely to the people w/ homes on the surface.

LUCAS v. S.CAROLINA COASTAL COUNCIL (1992) Lucas bought beachfront lot with view to developing/building houses. New legislation halted building. 

· LUCAS RULE: Land use regulations that prohibit all economic uses of property are takings, unless the prohibited uses are common law nuisances.

· Had Lucas’ intended use (building houses) been proven a common law nuisance, it could be regulated without compensation (HADACHECK set this precedent). The Coastal Council failed to prove the intended use was a nuisance under common law, so by reducing all economic use to zero, it was a taking so they must pay.

PENN CENTRAL v. CITY OF NEW YORK (1978) Owners of Penn Central wanted to build high-rise office structure over Penn Central. NY legislation protected building because it was architecturally important.

· Justice Brennan focused on what’s left in determining that all economic value hadn’t been deprived, hence no taking.

· Dissent from Rehnquist more use to us: focused on the air rights taken, what they were worth and if the TDR’s were adequate compensation for taking the air rights.

· Rehnquist felt that there was no average reciprocity of advantage; the public got the huge share of the advantage in the building being preserved for them to look at while Penn Central shouldered that burden.

Prohibition was the largest taking in US history, destroying value of breweries etc, yet no compensation was due because it was a constitutional amendment.

Focus on what was TAKEN or what is LEFT in determining if there was a taking?

LORETTO – what was taken – 2 cubic feet

HADACHECK – nuisance law was applied so it doesn’t matter

PENNSYLVANIA COAL – what was taken – coal in the support columns

LUCAS – what was left – effectively nothing of $ value

Reasonable Investment Backed Expectations: The court set out to protect these expectations in:

· PENN COAL: The reasonable investment backed expectation was to mine all the coal, not just some of it. Being forced to leave coal in the support columns interfered with that.

· PENN CENTRAL: Penn Central’s complaint (that Brennan didn’t buy) was that they’d invested w/ a view to building offices and the statute interfered with that. Rehnquist agreed with Penn Central.

· LUCAS: If common law made the proposed houses a nuisance, the investment backed expectation wouldn’t have been reasonable (but they were reasonable).

PALAZZOLO v. RHODE ISLAND (2001) (P) wanted to develop waterfront land, wetlands regulations prevented it. (P) filed suit for a taking.

· Court found that (P) has not been deprived of all economic value. Part of lot remained that could be developed worth $200k, so no taking.

Exactions:
An exaction is a condition placed upon development: “You can build X, but only if doing so you perform Y.”

NOLLAN v. CALIFORNIA COASTAL COMMISSION (1987) Coastal commission made permission to build new home conditional upon public getting physical access to the beach (this was the exaction).

· The SCOTUS found what the Commission did unconstitutional; what they asked for (permanent physical access) required compensation, but they tried to get it for free.

· NOLLAN RULE: There must be an essential nexus between the public purpose/goal and the exaction.

· The Commission claimed that the goal was to allow the public to see the beach from the road, but the exaction required permanent physical access to the beach across NOLLAN’s land. These two are not connected – there is no essential nexus.

Texas Open Beaches Act:

· Wonderfully anticipated and avoided the consequences of the Lucas decision (when economic value = $0 = taking).

· Portion of owner’s property from mean high-tide mark to vegetation line is open to the public.

· Used the background of common law: when public have had 10 years of uninterrupted access to land, owners loses right to exclude others.

· If vegetation line ends up behind a house and that house is more than 50% destroyed, it cannot be rebuilt because of Texas Open Beaches Law

· Owner’s value of beach is reduced to $0 but no taking because common law supports public access part of Open Beaches Act.

People by nature are “rational maximizers of utility” – everyone wants to get the most they possibly can (i.e. maximize) the resources they have available to them (utility). Helpful construct for understanding why people behave the way they do about land – e.g. why PALAZZOLO, LUCAS, HADACHECK et al. are willing to go to court and fight regulations…they want to maximize their use of their land.

FIRST ENGLISH EVANGELICAL v. Co. of LOS ANGELES (1987) Church sought to recover for period between when regulation came into effect and prevented desired land use and the point this regulation was determined to be a taking.

· Court upheld they could recover. FIRST ENGLISH finally completed Justice Holmes’ sentence in PENN COAL: he said “When a regulation goes too far, it will be recognized as a taking”. The completion is “…and so the government must pay”.

Local governments LOVE exactions: It’s like printing money. Common means of funding public improvements.

Developers HATE exactions: Places extra costs and conditions on their plans to develop.

DOLAN v. CITY OF TIGARD (1994) Store owner sought permit to build bigger store. City required (exaction) that she turn over title of some of her lot to them to build a flood easement and a bike path.

· DOLAN RULE: There must be a rough proportionality between what’s required by the exaction and what is allowed in return.

· The local government can’t ask you for your entire front garden in return for letting you build a mailbox, and if they do it’s a taking and they must pay.

“Rough proportionality” is not that new. Rehnquist was concerned with whether the TDRs in PENN CENTRAL were adequate compensation for the exaction. In PENN COAL Justice Holmes spoke of an “average reciprocity”.

Inverse Condemnation:

This is the opposite of a government eminent domain suit. Instead of the government initiating a forced sale, the property owner institutes a suit to get a forced purchase. E.g. CAUSBY v. where nearby military airport flights caused chickens to stop producing; chicken farmer moved for inverse condemnation of his now useless farm land.

Political undertones: 

Why would a republican judge like Sandra Day O’Connor approve the HHA actions in MIDKIFF? It seems like a democratic decision…taking land ownership from the few and redistributing to the many. Perhaps not – who really benefited? Arguably the powerful landowners who got to sell all their land and pocket the proceeds free of federal gains taxes.

“BUMPER STICKERS”:








Chapter 11 – Zoning (Pages 951-1010)
MIXON’S PHILOPHICAL SIDEBAR!
Analytical positivism: There is a progressive development of law over time from one case to the next.

Austinian Positivism: Previously developed constructs are reasonably expanded e.g. the MIDKIFF “rational relationship” -> NOLLAN “essential nexus” -> DOLAN “rough proportionality”

95% of what we do in law school is figuring out how previous constructs have been expanded and developed upon, for example DOLAN has an ancestor in:

MIDKIFF v. – Reducing the flood risk is a conceivable public purpose

LORETTO v. – Denying her right to exclude others

HADACHECK v. – Could argue that increased run-off is a nuisance

PENN COAL v. – Reciprocity of advantage: getting to build store compared to land given up

PENN CENTRAL v. – Like TDRs, she gets ability to build in exchange for land exacted

LUCAS v. – She’d lose the total $ value of the land.

Oliver Wendell Holmes’ “The Path of the Law” is a different perspective: the law is a prediction, predictive of what will happen to you if you violate X, Y or Z.

Holmes would have us study psychology in law school because the analysis of prior cases exists in the judges’ head too.

Holmes thought judges should pay more attention to the public advantage of their decisions and see beyond the effects on that specific (P) and (D).

Law & Economics

Rational Maximizers of Utility is a construct that allows us to make sense of others’ behavior (e.g. we aren’t going to law school for the fun of it, we have calculated it as our best option).

The law needs to provide a stable system in which exchanges (trade, commerce etc.) can occur because the exchange process is critical to maximizing utility.

Cost externality: this is a cost that hasn’t been factored in to the sales price of goods, e.g. a cost externality of gasoline is refining it and getting it from the refinery to the gas station.

If we’re looking at increasing public utility through a reallocation of materials (e.g. reallocating land ownership rights in Midkiff), how do we figure out if the reallocation gives a better net result?

Pareto Superiority is one way:

· We are BETTER off if only one person is happier and everyone stays the same. ( ( (
· We are WORSE off if everyone is happier except for one person who is less happy than before. ( ( ( (
Penn Coal does not pass Pareto Superiority because the community was happier with surface subsidence prevented, but the coal company was unhappy (couldn’t mine all coal).

Hadacheck doesn’t pass either: many were made happy (the community who got pollution stopped) but Hadacheck was very unhappy (he lost his brickyard business).

Midkiff however arguably passes: tribal chiefs sold their land for a lot of tax free $s and the tenants got to finally own their own land.

Utilitarianism: When the majority takes property from the minority, they are stealing! It’s theft, but it’s legally sanctioned by the majority.

Public utility and public pleasure is enhanced by a system where we can trade goods for $s. An apple for $1 and $1 for an apple: both sides are happy and overall public happiness goes up.

KALDOR-HICKS is a better explanation of social policy that Pareto Superiority (which doesn’t fit for decisions like Hadacheck).

Kaldor-Hicks basically says that if more people are made happy than unhappy, then the legislation is a good thing; we figure happiness on an economic basis.

( ( ( ( This is ok with Kaldor-Hicks.

Under Kaldor Hicks, if the amount of benefit realized by the winner is sufficient to cover the loser’s loss, then this is an efficient transaction, even if the loser is never actually compensated at all. Basically if the winner is just so tickled pink with their win that their happiness so overshadows the loser’s sadness, then that’s an efficient transaction.

Chapter 11 - Zoning
Public regulation of the use and development of land comes in a variety of forms which generally focuses on four aspects of land use:

(1) Type of use: whether it will be used for agricultural, commercial, industrial or residential purposes

(2) Density of use: manifested in concerns over the height, weight, width, bulk or environmental impact of the physical structures of the land

(3) Aesthetic impact of use: may include the design and placement of the structure on the land

(4) Effect of the particular use of the land on the social and cultural values of the community: illustrated by community conflict over adult entertainment, housing for service-dependent groups such as low income families and developmentally disabled persons, and whether the term “family” should be defined in land use regulations to include persons who are not related by blood or marriage

The SCOTUS approved the comprehensive zoning concept in the 1920’s in which land in cities and counties is divided into zones or districts and uniform regulations for land use, building height and area, as well as building setbacks are imposed within those districts.

Ambler Realty Co v. Village of Euclid, Ohio (district court)
This court says that zoning is unconstitutional

- There is no average reciprocity of advantage

- The regulation didn’t create a conceivable public purpose.  The purpose of zoning is segregation.

- In these terms, zoning failed because it flunked the “can gov do it” test.

(i) Gov can’t do it because there’s no conceivable/legitimate public purpose

(ii) The court said that the purpose was for economic segregation

Ambler Realty Co v. Village of Euclid, Ohio (SCOTUS)
· The USSC decided this case in 1926 which is significant because Penn Coal was decided four years earlier in 1922.  In that case, Holmes said that when a regulation goes too far then it accomplishes a taking and gov must pay.  But, in 1926 Holmes wasn’t on the court anymore.

· The justices decided that zoning is constitutional.  This is a clear use of legal reasoning to say that gov can do it.

(I) It passes the Midkiff test: it advances the public interests of the children and the community.  It brings sunshine and fresh air.

(II) Similar to Nuisance Law: this court thinks that apartments are nuisances

(III) Had Justice Holmes been “awake” for the Euclid case, he might have said “Oh well, zoning is ok, there’s an average reciprocity of advantage, everyone is permitted and restricted about the same”.

· From the opinion in Euclid, the test for constitutionality of zoning was whether there was “a substantial relation to the public health, safety morals or general welfare.”

· The facts and holding in Euclid could be read as a generous endorsement of social engineering in the name of public H,S and W (keeping apartment dwellers away from single home owners).

· Ambler is arguably an example of “issue framing” – does zoning work toward maintaining public HS&W or does it separate the rich from the poor?

After Ambler, Congress recommended that cities adopt the zoning plans in their own cities.  Zoning advances health, safety and welfare (HSW) and because it imposes regulations on everyone it is thought to have average reciprocity of advantage.

· Houston is the only major US city not to have some sort of zoning law.

Euclidean zoning: The uses permitted in each district are cumulative, which means that a higher use is permitted in area zoned for a lower use, but not vice-versa. E.g. it would be okay to have a single family home in and apartment district, and both of these uses could be put in a commercial district, but a commercial use in a residential district would not be permitted.

1922: Standard Zoning Enabling Act (SZEA)

The SZEA authorized local governments to zone in accordance with a comprehensive plan.  Zoning was then to become the device for implementing the plan that had previously been adopted by the community.  

1. The courts consented to this approach by concluding that adoption of a formal plan was not a condition precedent to a valid zoning scheme so long as the zoning ordinance itself contained evidence that the community had engaged in a rational process of deliberation about the future of the community.  

2. Through the SZEA the Police Power of the state is delegated to the city.

Transfer of authority is necessary from the state to the local gov because of Dillon’s rule.

· The US Const gives the states and the people the powers not delegated to the federal gov.  There is much question amongst the scholars about what giving the power to the people means.

· Dillon’s Municipal Law Treatise said that the power is reserved to the state legislatures and not to the people. And that smaller communities require a delegation of authority from the state in order to function with legal authority.

How to plan a zoning ordinance:

· Power to zone rests in the mayor and the council as delegated by the state through the Constitution

· They appoint a commission

· These folks map a plan using districts and map appropriate regulations to these districts

· They listen to the people of the community and get their ideas/feedback

· The mayor and council listen to the commission’s recommendations and the citizens of the community then vote to adopt the zoning ordinances

· If someone wants to use their land for some other purpose, then there is a hearing in front of the committee and they decider whether or not a variance will be granted  (Dollan wanted a variance in her case)

Parties involved in zoning ordinances:

Zoning commission: A body appointed to draft the zoning ordinance who remain in some capacity to oversee amendments.

Board of Adjustment: Has the power to hear the merits of a landowner’s case and grant them permission to violate the ordinance to avoid undue hardship. Undue hardship involves the underlying notion that no effective use can be made of the property if the variance isn’t granted.

What these parties can do:

Variance: Allows an owner to violate an ordinance; granted by B. of Adjustment. 

· In granting a variance, the B. of Adjustment may impose reasonable conditions to minimize impact (e.g. you have to have a fence).

· Area variance: has to do with setback requirements. 
· Use variance: has to do w/ use of property. Usually tougher to get that an area variance.
Special exception: A land use that is in accordance w/ ordinance, but requires special oversight to make sure it’s placement doesn’t cause problems. B. of Adjustment can grant.

· An alternative approach is to list detailed criteria in the ordinance for such things as design, location, hours of operation, etc. If the proposed use meets the criteria, an exception is granted. Helps control abuse/reduces discretion.

Zoning Amendment: A change to the ordinance that only the zoning commission can make.

Special Use Permit: Special permission given by city council for a special use of property.

Changes in the original zoning ordinance/amendments: Spot Zoning: 

· Accounted for most of the zoning cases heard during 1930-1970

· It is a departure from the comprehensive plan and is always usually a result of a zoning amendment.

· The picking out of a particular tract in a way that doesn’t conform with the comprehensive plan of the city.  It is a departure from the comprehensive plan.

· Also called Arbitrary or Capricious Action (meaning that the action is not rationally connected to the conceivable goal.  The judge calls it this when he doesn’t want you to do something.)

· The purpose of spot zoning is to help one person without taking into account the interests of the community at large.  Many of these incidents are on the edge of a zoned district.

The legislative or adjudicative question:
Only city government (i.e. the zoning commission) had the power conferred upon them from the state to create and modify zoning ordinances, which is a legislative function: if you make or modify a zoning ordinance, you make law.

Boards of Adjustment often tread a fine line between acting legislatively and adjudicatively. They are only supposed to apply existing zoning law on variances, special exceptions, etc, not try to affect a change to the ordinance.

Boards of Adjustment should focus on a specific individual’s case (adjudicate) rather then look to the public HS&W as a whole (legislate).

Does a Board of Adjustment make case law? Because they are adjudicative, presumably not, but in hearing people’s cases they establish a pattern of decisions, and if they deviate from that pattern unfairly an applicant for a variance might argue to a district court that the Board is acting in an “arbitrary or capricious manner”.

The more a rezoning seems to reflect an adjudicative decision about the use of a piece of property (i.e. a small area) versus a general legislative decision policy which affect a large area, the greater the burden on the zoners to show why this change is needed and how it will be served by reclassifying the small area in question.

Substantive due process requirement and zoning:

For a zoning ordinance to be in accordance with the substantive due process requirement in must be rationally related to the conceivable public purpose of public health, safety and welfare, through the comprehensive plan upon which it is based.

Let’s say some residents objected to a Wal-Mart being built in their neighborhood, they would attack the zoning amendment that would permit the Wal-Mart as not being rationally related to the conceivable public purpose of H,S and W as set out in the comp. Plan, hence the zoning amendment does not satisfy substantive due process (it looks like spot zoning).

P.U.D. – Planned Unit Development: Provides a provision in the zoning ordinance for future non-conforming uses, such that when they come up later they are automatically accommodated without the need for an amendment to the zoning ordinance.

Miscellaneous points from casebook notes:

Zoning ordinances are routinely upheld in the face of takings allegations, especially if they are controlling nuisance-like conditions, or if they leave the property owner with some reasonable use.

A “comprehensive plan” is a statement of the local government’s objectives and standards for development. Usually made up of maps, charts and descriptive text. The plan is based on surveys of present use and future needs, the goal being to anticipate and head-off future issues. Zoning in theory is just a means of giving effect to this greater plan.

Judges tend not to dwell too heavily on comprehensive plans because the future is too unpredictable to allow for comprehensive long term planning.

The right to maintain a non-conforming use is attached to the land, so when the land is sold, the right to continue that use remains.

Destruction or abandonment usually terminates a non-conforming use, e.g. if your adult movie store is destroyed in a hurricane, you may not be able to rebuild within that zone.

Vested rights doctrine: Comes into play when someone is caught midstream by a zoning ordinance: they were working on a development that under the old ordinance conformed, but after an ordinance amendment would not conform. Under the vested rights doctrine a proposed use might be protected depending upon how far along the plans were (e.g. money invested in materials or surveys).

Spot zoning occurs when:

I. a small parcel of land is singled out for special and privileged treatment

II. the singling out is not in the public interest, it’s only for the benefit of the landowner

III. the action is not in keeping with a comprehensive plan

Small scale rezoning by “popular procedures” (i.e. a vote): The problems with this method are that voter turn out is usually low and the procedures used often mean that a small handful of neighbors can have veto power.

Chapter 7 – The Land Transaction
Basics of a land transaction:

Listing agreement: Between the broker and the seller. Sets out the broker’s commission and provides a length of time during which the broker can show the house/earn commission by finding a buyer (usually 60 days-6mo).

2 types of listing agreement:

(I) Exclusive: broker gets commission regardless of whether or not they were the cause of the sale

(II) Open: broker only gets commission if they were the cause of the sale

The advantage of the exclusive listing agreement is that the broker works harder to sell the house (to get their commission).

6% commission = split between listing broker (3%) and selling broker (3%)

Earnest Money K: Buyer’s agent has the buyer sign an earnest money K to prove they are serious; if the buyer tries to back out after the seller accepts, the seller keeps the $s.

The earnest money check is payable to the title insurance co. who holds it in escrow until the deal is done; the title ins. co. acts as a parent figure throughout.

Grantor = seller

Grantee = buyer

Title Insurance Co.: Because a property changes hands many times before it reaches you, the title ins. co. is tasked with making sure there are no ownership issues in the past.

The title ins. co. write two policies:

· One to the buyer to guarantee that the person they buying the property from is the true owner and really is entitled to sell it to them.

· One to the mortgagee (i.e. the bank) to guarantee them that if they have to foreclose on the property because payments weren’t made, they can do so without having to fight ownership issues.

If title is challenged the title ins. co. provides attorneys to contest the challenge. The ins. co. examines the title by researching it, then “bets” that their research was right.

Contract formation: the earnest money K = the offer, the seller’s signature = the acceptance.

Once the earnest money K is accepted by the seller and before the actual K for sale takes place, the time in between is used to establish that the seller has good title, for the buyer to get financing, for document preparation and for an inspection of the property.

Copies of the earnest money K go to the buyer, the seller, the broker, the title ins. co. and the mortgagee (bank).

Statute of Frauds:
Statute of Frauds requires that certain types of transactions be in writing, one of which is the sale of land.

When a grantor signs a deed and passes it to the grantee that meets the statute of frauds requirement that the deal be in writing.

At closing the deed isn’t handed to the grantee, it’s held in escrow by the title co. until it’s entered into record (then it’s mailed to the buyer).

There are two exceptions to the statute of frauds: part performance and estoppel.

Note that the Part Performance Doctrine will allow for specific performance of oral agreement for the sale of land, even though that contradicts the statute of frauds which says sales of land must be in writing.

For the part performance doctrine to hold, all of the following 3 criteria must be met:

a. buyer makes improvements

b. buyer takes possession

c. buyer pays some or all of the purchase price

The part performance doctrine is comparable to unjust enrichment/restitution in contract law – it prevents the seller from using the lack of a written K to be unjustly enriched (by keeping the money paid or benefiting from the improvements).

In the HICKEY case, part performance would not cover the situation: based on the (d) seller’s oral agreement, (p) buyer sold his own house. None of the elements of part performance were met, but estoppel will help.

Estoppel requirements: 

(1) A promise (e.g. oral contract) 

(2) Reliance (causing an action or forebearance) 

(3) Detriment as a result of the reliance

Marketable Title:

In LOHMEYER the court found the seller did not have marketable title to convey to the buyer because the property was violating deed restrictions. 

Marketable title does not mean free of government regulations, but for title to be marketable there can’t be any violations of those regulations.

A title is not marketable / is doubtful if it exposes the party holding it to the hazard/threat of litigation.

The dead cow case is analogous to marketable title: the performance must meet the K terms: what’s tendered must be what’s bargained for (i.e. a live cow not a dead one, or marketable title not one with problems).

Promissory estoppel is based on a promise.

Equitable estoppel is based on a statement of fact.

Quiet title actions:
Quiet title is when the adverse possessor files suit against the original possessor in order to legally secure title away from them, often hoping for default judgment if original possessor is missing. 

Quiet title actions are vulnerable to due process attacks – due process requires reasonable inquiry into whereabouts of persons affected.

Marketable title is concerned mainly w/ salability, e.g. a piece of land that has no legal access can have marketable title. Just because the buyer can’t get to it doesn’t mean it can’t be sold.


Requirement of tender:
Tender is an offer to perform, typically coming to the place of performance and making an offer to perform.

Remember by the M&M’s example: one side held out the nickel (he tendered) the other side held the M&Ms behind his back (he didn’t tender).

The requirement of tender ensures that both parties get what they want.

There’s no duty of immediate performance until both parties have tendered.

Timeline for tender:

T1: K formed when the offer is accepted

T2: The two parties meets

T3: One party makes an offer to perform as the K requires

T4: Failure to tender is a breach of K, which is subject to a suit for damages

In the CONKLIN case, the buyer didn’t want the property because part of the seller’s title was based on adverse possession.

In adverse possession, if the possessor has enough evidence for the judge that they’ve been there for the required amount of time, the judge should then grant the possessor title.

The decision in CONKLIN was such a bad one because:

a. The court said that the buyer should hold on to their purchase money and wait for 2-3 years until they got a court date to fight in out with the seller as to whether or not they have to take the title based on adverse possession.

b. If they did have to take the title, they might then face a lawsuit from the original possessor who could require them in court to prove that part of their title is based on a purchase from an adverse possessor. If they couldn’t prove it, the court would decide in favor of the original possessor having title.

c. Part b above applies because the original possessor was not joined in the suit, so they would not be subject to res judicata.


The Dead Cow Case:
May 1st:
The buyer agrees to buy a cow for $100 on June 1st.

May 15th:
The cow drops dead.

June 1st:
The seller shows up with a dead cow in the back of his pickup.

The buyer’s defense is based on K law: “I didn’t K for a dead cow, I K for a live cow.”


Equitable conversion:
If a house burns down after the signing of the earnest money K but before closing, then whose house burned, the buyer or the seller?

Once the earnest money K is signed, the loss is actually on the buyer, but…

UVPRA: Uniform Vendor (seller) Purchase Risk Act: The seller has the risk until title or possession passes – the seller’s insurance benefit would convey to the buyer.


Fraud:
Fraud definition:
A person makes a representation with scienter (intent) which is relied upon by the defrauded person to his/her detriment.

If a house seller knowingly misrepresents a defect and that misrepresentation is relied on to the buyer’s detriment, then the buyer can:

(I) Rescind the K, or

(II) Sue the seller for damages

Statute of limitations:
The clock starts ticking from the moment you should have realized that there’s a defect/fraud (the trier of fact determines when that is).

There’s a difference between failure to disclose (not telling someone something) and fraud (which is lying).

Concealment (trying to hide the defect) falls somewhere between misrepresentation and fraud, though judges tend to see it more as fraud.

In Texas, non-disclosure of a material fact on which a purchaser would base their decision is a deceptive practice; this exists to protect consumers.

Most states now have statutes that require sellers to deliver disclosure forms to the buyer.

In jurisdictions where disclosure is required, there are two tests for what must be disclosed:

(1) Objective: would the reasonable person attach importance to the defect in deciding to buy

(2) Subjective: does the defect affect the value/desirability of property to the buyer

Some states even have stigma statutes which protect sellers from things that might affect market value e.g. murders, seller has H.I.V.


Defects in a property:

STAMBOVSKY was the ghost case. In this case the buyer objected to the seller’s tender on the grounds that he had bargained for a house with no ghosts, but that’s not what the seller tendered at closing.

Under the Texas DTPA, a seller who knows of a material fact that would affect the buyer’s decision but doesn’t reveal that fact may be liable for up to 3x damages + attorney fees.

Parole evidence rule (“parole” means “spoken”): The parole evidence rule says that if you bring forth evidence that’s contrary to the K, that evidence is incompetent to effect the K all the same.

Doctrine of Merger: In property the parole evidence rule is known as the Doctrine of Merger. Under the doctrine of merger, all prior oral and written agreements are trashed and treated as being preliminary negotiations once the agreement is put into a final writing. In the case of a house sale, this would be when the deed is signed and title conveyed. Note that subsequent written agreements are given effect though.

In both LOEHMEYER and JOHNSON, these were tender cases: what was tendered was different from what was bargained for. In a tender case, you look to see if there is fraud, concealment or failure to disclose, and if so then there’s a possibility of litigation to see who gets to keep the earnest money deposit, etc.

Once the deed is tendered and accepted, the doctrine of merger fundamentally changes the parties relationship. Fraud, concealment etc. can still be raised after closing, but the procedures are different and more complicated, because now a mortgagor is involved, etc. Before closing tender can be rejected more easily.

T1 Earnest money K signed

T2 Closing happens; merger doctrine kicks in.

T3 Problems start happening (fraud, concealment, non-disclosure)

If something goes wrong between T1 and T2, the buyer should offer to tender in order to preserve their rights, but then not part with the money. That way the seller is put in breach.

If something goes wrong between T2 and T3 (after closing), it’s too late to withhold tender, so we move from K type claims into torts claims of fraud, concealment, and nondisclosure.

Note that if a seller gives you a written warranty (e.g. that they will pay for any leaks in the roof for the next 10 years), but they give it to you before closing, it’s probably not worth the paper it’s printed on because the doctrine of merger will wipe it out.

New Homes:

A general warranty deed provides no guarantee on the quality of the home, it only guarantees the home’s title.

According to the doctrine of merger the deed is the last word on the matter, so if a new home falls down around your ears, you have no recourse. What’s the solution?

Implied warranty: An implied warranty falls somewhere between K and tort law, and says that the builder impliedly warrants that the house is fit for the purpose for which it was sold (i.e. human habitation).

For implied warranty remember the case of the little boy with the cookie who “bit his nails”.

Developer:
Buys large lots, subdivides, sells to Builders.

Builder:

Builds houses in the subdivision, sells to homeowners.

Homeowner:
Roof leaks – what recourse do they have?

Pre-1960: Homeowner has no recourse because of doctrine of merger and caveat emptor.

Post-1960: Court would find an Implied Warranty of Quality

The Implied Warranty of habitability is a made-up promise, similar to “subsidiary promises” in K law for pre-K liability between general and sub contractors re: bids.

HUMBER V. MORTON Old lady Humber contracted w/ Morton to build her house; he subcontracted fireplace out; it was faulty and house burned down.

Jeremy Bentham said “Common law is dog law” – you wait until the dog does something wrong and then you rub his nose in it. In the Humber case the court said we don’t care what the law was before, from now on we’re finding an Implied Warranty of Quality.

How can homebuilders get out of this?

· Their attorneys might advise them to include a disclaimer with the closing papers saying there’s no implied warranty, but courts would hold that unconscionable.

· Instead builders influenced the legislature to limit their liability by statute to certain types of defect.

· Liability is also limited to by a Statute of Repose: the implied warranty is only good for 10 years after construction.

· Also builders can sell a “Homeowner’s Warranty” to the new homebuyer, backed by a 3rd party insurance agency, and make some money off the deal.

The Homeowner’s Warranty is not knocked out by the doctrine of merger because it takes place contemporaneously (at the same time) as the transfer of deed at closing.



Subsequent Purchasers of a Newly Constructed Home
The original purchaser who bought the house from the builder is not liable to the subsequent purchaser under the Implied Warranty of Quality because they are not professionals (unlike the builder).

A builder’s defense against a subsequent purchasers claim would be that there is no privity between them. Privity basically means that the π has paid some consideration in return for the promise.

There is privity between orig. purchaser and builder:

Builder makes promise to original purchaser

Implied warranty of quality (




( Buyer pays money for house (consideration)

Almost every court sees a privity problem between builder and subsequent purchaser; their solution is to say “Heck, you don’t need privity”; it would be easier if they just said there was no privity problem, and that the balance of the implied warranty of quality transfers with the deed.

If the homeowner had a house that repeatedly flooded, they wouldn’t sue the builder, it’s not his fault. If they wanted to go after the developer, they’d probably use a tort action (e.g. negligence); a K action wouldn’t work because there’s no course of K action between the developer and the homeowner.

Three Types of Deed & Their Warranties:

Quitclaim deed: No warranties of any kind and no guarantee that the grantor has any legal entitlement to the property. The grantee cannot sue the grantor for problems with a quitclaim deed. All a quitclaim deed says is “Here, if I own it, you can have it.”

Special warranty deed: The grantor is only providing a warranty against his own acts, not anyone who has owned the property before him. The warranty with a special warranty deed says “Here, I haven’t messed up the title, but I make no promises about anyone else.”

General warranty deed: The grantor is guaranteeing the title is free from any defects arising at any point in the ownership chain. A general warranty deed says “Here, there are absolutely no problems with this title.”

Covenants w/ general warranty deed:

· Covenant of Seisin: A promise that by this deed you become the property owner. In order to sue for a breach of this covenant, you have to bring the action within 10 years of conveyance of the property.

· Covenant Against Encumbrances: A promise that there are no claims against the property such as a mortgage lien (deed restrictions and easements are also encumbrances).

· Covenant of Quiet Enjoyment: A breach of quiet enjoyment occurs when someone with a “superior” title to yours comes along and lays claim. This is a “future covenant” – there’s no statute of limitations, it protects you until you die.

If a title examiner missed a problem with the chain of title and certifies it as good (e.g. if it’s a forged deed), it’s probably marketable, at least until the true title holder shows up with the legitimate deed. Once a forgery is proven, the forged deed is nullified. A forged deed is never enforced.

Transfer of Chose in Action:
From the ROCKAFELLOR case we learned that a deed may act as an assignment (i.e. a transfer of a right of action in contract law) of a chose in action for the breach of covenent of seisin.

The Deed Poll Rule:
It used to be that a piece of sheepskin was used which would have both seals from the grantor and grantee: the scrivener would use a serrated knife to cut the document in two and the grantor would get the piece with the grantee’s seal, and vice-versa. After a while deed’s stopped having both seals and only had the grantor’s seal (i.e. the person selling the land).


The deed poll rule protects the grantor from a grantee claiming that because he didn’t provide his seal, there’s no deal. The deed poll rule says that once you accept a deed poll, you’re bound by its terms.

In GARRETT v. WHITE (case handed out by Mixon) Mrs.Garrett would have been bound by the deed poll she accepted BUT because the property was their marital home, for the conveyance to be effective they both would have had to sign it. As it turns out, she went back later and signed a note extension on the property after her husband had died (he was dead so she was the sole owner). This means she ratified the agreement.

Doctrine of Ratification: 
Says that a later act which acknowledges a previously invalid agreement will give it validity. In the GARRETT case Mrs. Garrett ratified a conveyance that actually wasn’t valid up until that point (it wasn’t valid because it should have been signed by both her and her husband).

Doctrine of After Acquired Title:
If a grantor conveys a title to a grantee BEFORE they themselves have actually acquired title, when the grantor does in fact get title to the land, it doesn’t rest with them, instead it “shoots through” to the grantee that they conveyed it to. 

Because of the Doctrine of After Acquired Title, if a title examiner finds a chain of title that’s out of sequence like this, he can make the finding that there’s no title problem because title “shot through” to the final grantee.

Estoppel by Deed is virtually the same thing as the Doctrine of After Acquired Title, it’s just a different name.

In Greene v. White, the banker was able to convey a deed for land he didn’t own and keep the mineral rights. How? Because he conveyed with reservation.

Conveyance with Reservation: 
You convey the full property, but then the grantee reconveys a portion to you.

Pizza analogy:
“I give you this piece of pizza but I reserve the pepperoni.” The grantor hands over the whole pizza, the grantee then hands back the pepperoni.

Conveyance with Exception:
You take away the part of the property that you are excepting before delivery.

Pizza analogy:
“I give you this piece of pizza, except the pepperoni.” The grantor takes off the pepperoni then hands over the pizza.

In Greene v. White the banker handed over the deed to the property (the pizza) then Mrs. Garrett reconveyed the mineral rights (the pepperoni). Because of the deed poll rule, she was afterwards bound by these terms.

In Sweeney Maurice didn’t want his estranged wife to get his saloon, so he wrote a deed to his brother John, so if Maurice died, John would get the saloon.

But then Maurice became worried about what would happen in John died, so John wrote a deed to Maurice so that in the event of John’s death, Maurice got the saloon.

In the end the wife got the saloon.

RULE: 
A condition can be attached to the execution of a deed, but only if the deed is delivered to a 3rd party. If the deed is delivered to the grantee the condition has no effect.

Requirement of Delivery:
Why is there a requirement of delivery in gift giving? Because it protects people from their rash promises – requiring that the gift be delivered adds another level of security against rash promises to confer gifts.

Donor leaves deed w/ 3rd party:
When a donor leaves a deed with a 3rd party to convey the deed to a donee when the donor dies, there may be a contest between the donor’s heirs and the donee. The court usually settles the dispute based on whether or not the 3rd party has conveyed the gift to the donee.

Requirement of Delivery 

in a commercial transaction:
A grantor can sign a deed in another state and mail it to an escrow agent to hold until the grantee tenders payment. The signed title will not be given effect until the buyer delivers the money. Using delivery this way the grantor is not under a risk that the deed will convey title to their land and they end up not getting paid.

Mortgage Law

EMK includes a provision that the buyer only has to purchase if they can secure funding; if this provision is not included then the buyer is obligated to pay cash at closing.

First lien holders are always the first to be paid in a foreclosure; secondary lien holders (e.g. home equity lenders) are subservient to the first lien holder.

Vendors Lien:
Unpaid sellers of land are automatically entitled to a lien.

· Mortgage companies insist on a vendors lien because once the seller receives the down payment and the money from the mortgage company, they are out of the transaction and the vendor’s lien disappears with them.

· The lender will requires an assignment (transfer of right in contract action) to them, so if the buyer defaults on their loan, the lender can assert the vendor’s lien.

History of loan interest:
In old English law it used to be illegal to charge interest on a loan (if you did the offense was “usury”). The solution was that a landowner would convey a portion of his land to the lender for a given amount. For a predetermined period of time the lender would get the rents/profits from the land, then the landowner would buy back the land for the exact amount it was sold for. The interim rent/profits function as interest on the loan.

· In a commercial real estate transaction (deed is signed and mailed from another state), if the escrow agent accidentally passes the deed before the buyer tendered payment, title does not pass because the agent violated the terms of the escrow.

· If the buyer quickly sells the land on to an innocent 3rd party, the original grantor will be able to get the property back.

· Alternately what might happen is that when the defrauded grantor arrives to stake a claim on the property that the escrow agent mistakenly conveyed and was sold to an innocent 3rd party, the judge will say the grantor is estopped from making his claim so the innocent purchaser gets the property.

Back to Old England:
If a mortgagor did not repay their loan by “law day”, then in theory they are too late and the mortgagee keeps the land.


But equity courts are more sympathetic. They say that by way of Equity of Redemption the mortgagor gets another chance to repay.


 What remedy does the equity court offer the mortgagee who loaned the money and has not been repaid? Strict foreclosure: the equity judge can set a period of time for the mortgagor to repay the loan otherwise they are foreclosed from redeeming.

Deficiency Judgments:
When a plot of land is worth more than the debt, there’s no problem, the land is sold, the mortgagee gets their loan amount and the mortgagor gets the surplus amount.


But when the land is worth less than the debt, the mortgagee would be entitled to a deficiency judgment against the mortgagor for the shortfall.


The mortgagee could then take the deficient judgment to the county clerk and have an abstract judgment entered against the mortgagor. “Tentacles” then shoot out and attach themselves to the debtors property as liens.

Abstract judgment:
Millstone around the mortgagor’s neck. In Texas it stays with the mortgagor for 10 years, and can be renewed for another 10 years at the mortgagee’s option. If the statute of limitations runs out on the debt, the unrepaid debt is considered taxable 1099 income and 30% of the loan amount is due to the IRS.

Assumption of a mortgage:
Similar to selling a car you still owe payments on, but sold with the understanding that the purchaser will take over the payments.

Example: Owner conveys a $100,000 property to buyer with assumption of a $70,000 mortgage. We would expect the buyer to pay $30,000 for the property because they’re also paying the $70,000 loan.

“Subject to…” in deeds:
When you write a deed for a property conveyance where there is a mortgage lien on the property, you have to write “Subject to the mortgage” in the deed, otherwise it’s an automatic breach of the covenant against encumbrances.

Because a grantee owns equity of redemption to the land, if there is a foreclosure sale on the mortgage attached to the property:

And there’s a surplus: the grantee gets the money

And there’s a deficiency: the grantor is liable because of the “Foley’s Rule”, you don’t escape a debt by selling the object of the debt.

“Assumption of…” in deeds:
To make sure though that the grantee makes a promise to pay the debt there is also a “promise clause” for the assuming grantee. This means that in the event of a foreclosure deficiency, the grantee is first in line to be liable for the difference. The grantor is liable also, but the grantee is liable first.

The way to achieve this result is to include “Subject to the assumption of the mortgage” in the deed.

How many ways can this scenario be accomplished?

O mortgages land to M to secure payment of a $70,000 note.

O conveys the same land to P for $100,000.

1. Cash. Escrow agent sends $70,000 to the mortgagee (M) and M will send back a release of the lien. The release can be recorded with the county to show the lien is dealt with. When grantee P gets his deed, it will be a clean GWD showing no evidence of the lien, because it’s been paid off.

2. New financing. If purchaser P finances with a new mortgage, it gets confusing. The new lender will want a promissory note and a deed of trust as well as a release from M the prior mortgagee. O would retain a vendor’s lien that would be conveyed to the new lender.

3. Conveyance subject to the debt: This would protect O from any breach of the covenant against encumbrances, and P would have to come up with $30K at closing then pay the $70K loan over time, but P would not be legally obliged to pay the loan.

4. Conveyance with assumption of the debt: P is now legally obliged to pay the loan.

5. Contract for deed/Installment Land Contract: This is a poor folks’ option. Bilateral executory contract where O will convey the land to P in the far distant future, but until then P must make payments to O. The buyer P would have no legal title in the land until the full purchase price was paid. In Texas until 48mos or 40% of purchase price has been paid, the property owner can cancel the contract and evict the occupier.

If there was a mortgage on the property under an installment land contract and the mortgagee had to foreclose, the poor folks making payment on the property lose any interest they had in it.

Chapter 8 – Title Assurance
Grantee Index: 
Alphabetical by grantee surname. Earlier recordations are higher on the page. The first volume begins when the county first began organizing its records.


You start with the grantee index and work backwards towards your seller. Skeleton chain of title gives you names and dates that let you check the grantor index.

Grantor Index:
The serious part of the search. Work forward from the earliest point in the title chain and verify title in every grantor.

In order for the county clerk to record the deed, it must be properly acknowledged by a notary public and bear their seal.

The system is fragile because it’s easy to fake a grantor’s signature/steal a notary’s stamp and have the deed recorded. To a title examiner it looks authentic.

Texas’ Carrot and Stick system:

Texas property code Sec 13.002 – the carrot:

An instrument properly recorded in the proper county serves as notice to all persons that the instrument exists.

Texas property code Sec 13.001 – the stick:

If you don’t record the deed, it is void as to all subsequent purchasers.

The alternative to Texas’ notice statute is a race statute – if the same property has been conveyed to two different grantees, whoever gets to the courthouse first and records their deed wins.

Race Statute:
Between successive purchasers of the same piece of land, the first one to record will prevail.

Notice Statute:
If a subsequent purchaser had notice of a prior unrecorded instrument, the purchaser could not prevail over the prior grantee.

Race-Notice Statute: A subsequent purchaser is protected against prior unrecorded instruments only if the subsequent purchaser (1) has no notice of the prior instrument and (2) records before the prior instrument is recorded.


Land descriptions:
Ways to describe property:

1. General, e.g. in a will. Mother Hubbard clause: “Everything I own in this county”

2. Incorporation by reference: Lot 1, plot 3 in the records of….

3. Metes and Bounds: Uses the surveyors field notes. It’s a 2 dimensional description using width and length. Uses descriptive terms like “to the corner in Dill Creek”

4. Government Survey: 6 mile interval lines form a grid. Starting horizontal line is the baseline, starting vertical line is the principal meridian.

Notice:
If a subsequent grantee receives land as a gift, then the subsequent grantee will not prevail over an earlier grantee who didn’t record the deed, because the subsequent grantee will not suffer any economic injury if they lose the land (because it was given to them as a gift).

O owns a Cow


V, a Villain steals cow

P, purchaser pays full value


(
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Theft:

In either law or equity courts, O will win against V or P because the law court will base their decision on O having legal title. The equity court will follow the law court decision, provided it is just (in this case it is just because O and P are equally culpable).

The property analog to this is the forged deed; if V used a forged deed to convey O’s land to P, then P is out of luck they don’t get the property.

Bailment:

A bailment occurs when the bailor gives something to the bailee in which the bailor still has legal title, the bailee just has possession.

Let’s say that O loaned the cow to V to use in a bait-and-switch operation at his used cow lot, on the condition that V doesn’t sell the cow, but V does sell the cow to P.

In this case the equity court would find for P, because of the two O is slightly more guilty (for going along with the bait and switch) than P.

The equity court would use estoppel to prevent O from claiming legal title to prevail over P.

The property analog is the escrow agent who incorrectly conveys a deed to a buyer before the buyer pays cash.

Sale on Fraud:

V defrauds O and is able to get legal title away from O. In O versus V, the equity courts would find this unjust and would return the title to O. This is called EQUITY OF RECISSION.

O versus P in an equity court, P would have to be a bona fide purchaser for value to keep the land:

Bona Fide Purchaser: To be a Bona Fide Purchaser for Value, the purchaser would have to be able to answer “Yes” to all of the following questions:

1. Does the purchaser have title?

2. Was purchase made in good faith?

3. Did purchaser have notice?

4. Did purchaser pay value?

Chapter 9 – Nuisance

Has the government used it’s Police Power in a constitutional way?





The action itself is rationally related to a conceivable public purpose.














LORETTO:


A permanent physical occupation is a taking, no matter what public good it serves.





DOLAN:


There must be a rough proportionality between the cost of the exaction


upon the developer, and the cost of the developers action upon the public.








NOLLAN:


There must be an essential nexus between the act that’s 


questioned and the public purpose.





HADACHECK:


Regulations without compensation are appropriate to prevent nuisances.





PENN COAL:


When a regulation goes too far, it will be considered a taking.





LUCAS:


(1) Even though the regulation is related to a conceivable public purpose, 


if the value is reduced to $zero, then it’s a taking


(2) If the background of common law would have supported 


the regulation the above does not apply.





PENN CENTRAL:


When we infringe upon a reasonable investment backed


expectation, there may be a taking.
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