PR CASEBOOK NOTES

CHAPTER 1: RELATIONSHIP OF LAW, LAWYERS & ETHICS

Pgs 39-61

Commonwealth v. Stenhach

Case examines line b/w paradigms of in-court behavior and office conduct.

FACTS: Two defense attorneys; appealing criminal convictions; picked up rifle part on clients information; didn’t turn over to prosecution; thought it would be ethically incorrect to do so.

Both got 12 months probation and a $750 fine.

Appellants are challenging duty to hand over evidence to other side as set out in PA code of PR.

HOLDING: Appellants discharged b/c statutes convicted under are unconstitutionally overbroad as applied to criminal defense attorneys.

Ex-cop investigator assigned to help defense investigate their clients account of events was worried they were breaking the law; defense attorneys told him not to worry, the rifle part was protected by client/attorney privilege.

While being tried the defense attorneys attempted to have a law professor testify to establish the defense of justification based on ethical standards but the judge wouldn’t let him be heard.

Claim that evidence protected by client/attorney privilege…

Appeals court rejects argument that defense didn’t have to turn over physical evidence w/out a court order.

RULE: The holding on turning over of evidence was that a defense attorney can, after a reasonable time to examine it, return incriminating evidence to its source provided doing so doesn’t hinder prosecution of another. Can’t alter it either. If it can’t be returned, evidence must be given to prosecution on attorney’s own motion. Prosecution can use the evidence and information on its condition, location and discovery, but can’t disclose to the jury the source of the evidence.

Due process claim: Statute is overbroad…

Upheld this defense b/c the statutes prohibit behavior that cannot constitutionally be prohibited along with behavior that can. Example: client gives attorney handwritten account of committing crime; if attorney destroys it or buries it that might be hindering prosecution/evidence tampering; but turning it over to prosecution would be violation of duty to client.
3. LAWYERS AND INCRIMINATING EVIDENCE

Ethics Rules and Criminal Statutes

Model rules take the clear position that general criminal law trumps the lawyer’s general duty of loyalty to client. 

MR 3.4(a) says “A lawyer shall not (a) unlawfully obstruct another party's access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value. A lawyer shall not counsel or assist another person to do any such act.”

Contraband statutes apply the same to lawyers as Joe Public – guns/drugs/etc.

· Lawyer can’t act to destroy or unlawfully conceal evidence.

· Lawyer must not take affirmative steps to conceal evidence (e.g. hiding rifle part).

· Lawyer can leave evidence where he found it, and can’t be compelled to reveal information gained in privileged communication.

· Lawyer must not do anything that would conceal/destroy evidence or evidence of location/condition once physical evidence is taken from its original resting place.

· Lawyer cant return physical evidence to its source (once removed) if (s)he believes it will be destroyed or concealed (most jurisdictions require lawyer to hand over all physical evidence to alleviate risk of destruction).

· But….note there are caveats based on client/attorney privilege protections.

The Dead Bodies Case

FACTS: Murder defendant tells his attorneys he did the murder charged, but three others too. Police hadn’t found the bodies of two of the three he admitted to. Lawyers photographed the women’s bodies but didn’t report their location.

Lawyers kept quiet about location of bodies for 6 months, then revealed the info at trial as part of insanity defense for their client.

HOLDING: Attempted prosecution of defense attorney under statute requiring decent burial of dead/reporting of deaths rejected – court held attorney shielded by ACP.

RULE: This case is different from Stenhach b/c these attorneys never took possession of the bodies – just looked at and photographed them – no concealment.
CHAPTER 2: CONFORMITY TO THE LAW, Pgs 62-101
A. Criminal Law
(1) Fraud and Criminal Complicity

United States v Benjamin:

FACTS: 

Defendant Benjamin = lawyer for promoter of fraudulent investment scam.

Convicted at District Court of use of interstate commerce to sell unregulated securities and to defraud in the sale of securities.

Mr. Mende, Benjamin’s client wanted to get hold of some old (1933) companies b/c of a Securities Act provision which allowed exemption from registration.

Benjamin wrote opinion that the shares were free and tradeable pursuant to the Securities Act.

The CPA named Howard drew up a Pro Forma balance sheet that listed assets including property in Detroit (but they didn’t own it); he just took “American Equities’” word for it.

Attorney Benjamin claimed the defense of insufficient evidence to show mental state, but: he brought the crooked CPA into the deal, gave him the list of assets, etc.

RULE: Court thinks that the government can meet its burden by proving that a D deliberately closed his eyes to facts he had a duty to see; or recklessly stated as facts things of which he was ignorant.
MR 1.2(d): a lawyer may not “Counsel a client to engage, or assist a client, in conduct that the lawyer knows* is criminal or fraudulent”

* “Knows” – denotes actual knowledge rather than constructive knowledge; a lawyer’s knowledge may be inferred from the circumstances.

Prepaid legal services for those engaged in crime:

You can’t take a retainer from someone when their future commission of a crime is a planned certainty.

(2) Other Crimes

1. Obstruction of justice: Conduct commonly treated as such includes: altering or preventing witness testimony, interfering w/ a grand jury investigation, destroying evidence.

2. Mail fraud: Often used against public officials and attorneys using their public servant status or client information for personal gain.

3. Conspiracy: An agreement to do something unlawful. A tacit agreement is enough, doesn’t have to be explicit – acting consistently is enough.

4. RICO: Party who prevails in private action can get treble damages plus expenses, including attorney fees.

(3) Paying lawyers with proceeds of crime

If lawyer knows the amounts paid to them are proceeds of ongoing criminal activity, accepting payment is illegal b/c the funds are contraband/stolen property.

B. Tort law

(1) Negligent misrepresentation

Greycas, Inc. v. Proud

FACTS: Proud – attorney defendant. Appealing from judgment against him for $833,000 in bench trial.

Proud’s brother-in-law Crawford; farmer, in a lot of debt. Used equipment as surety for loan.

Greycas, Inc. (plaintiff) loaned the brother-in-law farmer $1.36million against machinery.

Condition of loan was Crawford had to get letter from attorney saying he had no debt against machinery.

Crawford killed himself a year later.

Greycas – didn’t have first crack at machinery on foreclosure.

Proud made no effort to verify Crawford’s statement to him that there were no prior liens.

Proud argues that Greycas has an adversarial relationship with his client Crawford, so he owes his adversary no duty of care.

HOLDING/RULE: Court didn’t accept Proud’s argument that Greycas were contributorially negligent in not conducting their own UCC search for liens – it was reasonable for them to rely upon his search/report.
Relaxation of privity requirement:

Traditionally lawyer is liable in negligence only to those in privity of K with the lawyer, typically clients.

Some states use a multi-factored test that turns upon whether the injury to the 3rd party was a foreseeable consequence of the attorney’s actions.

Exceptions to privity requirement:

· The vast majority of states impose a duty of care on an attorney writing an opinion directed to a third person to facilitate a transaction between them and their client.

· Also a duty of care to third parties arises when “the lawyer knows a client intends as one of the primary objectives of the representation that the lawyer’s services benefit the non-client”. Negligently drafted will is the most common example.

· Exception to privity occurs when “the lawyers client is a trustee, guardian, executor or other fiduciary acting primarily to perform similar functions for the non client” and “circumstances known to the lawyer make it clear that appropriate action by the lawyer is necessary…to prevent or rectify the breach of a fiduciary duty owed by the client to the non-client where (i) the breach is a crime or fraud or (ii) the lawyer has assisted or is assisting the breach.

(2) Intentional Torts

Lawyers have absolute immunity from prosecution for defamation orally or in writing in court or which are reasonably related to pending or contemplated litigation.

(3) Assisting a client in tortious or illegal conduct

C. Securities & Regulatory Law Pgs 101-145
(1) Lawyer’s Opinion Function

“Comfort letter” – third party legal opinion. Often deal w/ matters such as legal authority to act, valid incorporation, compliance w/ particular laws.

Opinion letters and Model Rule 2.3:

Model Rule 2.3(b) states that information relating to the opinion is to be treated as confidential, except for disclosure required in connection with the report.

M.R. 2.3: Evaluation for Use by Third Persons

(a) A lawyer may provide an evaluation of a matter affecting a client for the use of someone other than the client if the lawyer reasonably believes that making the evaluation is compatible with other aspects of the lawyer's relationship with the client

(b) When the lawyer knows or reasonably should know that the evaluation is likely to affect the client's interests materially and adversely, the lawyer shall not provide the evaluation unless the client gives informed consent.

(c) Except as disclosure is authorized in connection with a report of an evaluation, information relating to the evaluation is otherwise protected by Rule 1.6.

(2) Aiding and Abetting a Securities Law Violation

SEC v. National Student Marketing Corp.
FACTS: 

· SEC seeking injunctive and declaratory relief against two law firms for their role in the merger of two companies.

· NSMC appeared to the financial community to be prosperous in 1969.

· NSMC approached Interstate about a merger and offered a 2 for 3 trade of stock.

· Merger agreement included language that NSMC’s statement of it’s financial worth was fair and accurate. Also required an opinion letter from each corporation’s lawyers that statements were accurate and merger transactions complied w/ applicable law.

· Shareholders approved the merger based on proxy statements.

· Peat Marwick, accountant – figured that 9 month interim financials needed adjustment from $700K profit to a $200K loss. Didn’t tell Interstate of this adjustment.

· Morning of the merger – comfort letter from accountants not there yet.

· Comfort letter arrived – it didn’t conform to the requirements of the merger agreement.

· Directors of Interstate under the gun – 4pm filing deadline for merger documents, had to bite or cut bait.

· Comfort letter wasn’t signed, this made Interstate nervous; they said they’d close if a White & Case (law firm) partner assured them the copy was the comfort letter and they’d get a signed one later.

· Lawyer named Epley gave them the assurance and they went ahead.

· That same afternoon Epley gets a phone call from Peat Marwick that they’d be adding a paragraph which would mean NSMC would break even for fiscal year 1969, not show a profit.

· Epley also told of 2nd paragraph urging resolicitation of both companies’ shareholders in light of the new financial info. Epley said the deals done, so don’t bother.

· Interstate people get a copy of the “new” comfort letter the following Monday; they aren’t happy.

· NSMC’s stock price is on the rise a week later, and no effort was made to disclose the comfort letter to shareholders/the SEC/ the public.

· Interstate principals sold some of their newly acquired stock in NSMC; brokerage firm handling the sale was not informed of the comfort letter adjustments.

· NSMC, Peat Marwick and Epley consented to entry of permanent injunctions against them during discovery; that left Interstate’s law firm and its two partners and the former president of Interstate as defendants.

· One of the lawyers is charged with inaction – he didn’t interfere with the closing of the merger after he got the comfort letter. This inaction is translated to aiding and abetting.

· SEC says that Interstate’s firm should have refused to issue opinions in light of the adjustments shown in the unsigned comfort letter, and after they got the signed version should have withdrawn their opinion and demanded resolicitation of shareholders.
· For the SEC to prove a violation of the antifraud provisions they must show (a) nexus with a sale (b) materiality and (c) scienter.

HOLDING:

· For the aiding and abetting charge against the attorneys, the court finds that by failing to interfere with the closing the attorneys were in the wrong, but their remaining inaction didn’t substantially facilitate the merger/stock sale.

· The opinion from Interstate’s lawyers the court said did NOT provide substantial assistance to the merger b/c NSMC was already aware of the contents of the comfort letter, so Interstate’s opinion letter didn’t really make any difference.

· Interstate’s attorneys are essentially charged with failing to take any action to “undo” the merger. 

· The SEC is looking for an injunction, so the court’s inquiry is into the likelihood of future violations by the defendant. The court sees what the defendants did as an isolated incident and not sufficient to warrant an injunction. 
Chapter 3: COMPETENCE Pgs 149-202
M.R. 1.1 definition of competence: “legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation”

A. CHECKS ON INCOMPETENCE

1. Ethics Rules on Competence

Disciplinary rule 6-101(A)(1): a lawyer shall not “handle a legal matter which he knows or should know that he is not competent to handle, without associating with…a lawyer who is competent to handle it”

M.R. 1.1: “A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation necessary for the representation”

2. Continuing Legal Education

Mandatory in most states.

3. Peer Review

Probably more effective if not mandatory; law firms may suffer less instances of incompetence accusations b/c of the ongoing peer review/assessment process.

4. Reputation and the Market

Less effective check in large urban areas b/c small practitioners are essentially anonymous, unlike in rural communities where they are one of few.

Letting the market work isn’t likely to be effective other than for large corporations who use lawyers often; most people only use 2 or 3 times in their lifetime.


B. MALPRACTICE

30-60%, varying from state to state, do not carry insurance. Only Oregon makes insurance mandatory.

1. Overview of Tort of Malpractice

Elements of a legal malpractice claim:

a. Duty; duty of care arising from attorney-client relationship (or attorney-3rd party if applicable)

b. Breach; lawyer fails to exercise care that reasonable, competent lawyers exercise under similar circumstances.

c. Cause; cause in fact and proximate cause.

d. Harm; usually seeks a recovery for pure economic harm – showing that client would have achieved different and better result it attorney was competent.

Lucas v. Hamm (1961)

FACTS: Hamm drafted a will that violated the RAP; his client’s testators settled with the estate for $75K less than they would have otherwise received. Trial court dismissed for failure to state a claim.

Lack of privity is not a bar to the malpractice action.

RULE: The court’s opinion says lawyers aren’t accountable for every mistake, nor for being in error on a question of law on which reasonably doubt may be entertained by well-informed lawyers.

Opinion refers to the state of the law as relates to RAP and the nature of the error he made: said it wouldn’t be proper to hold that he didn’t use the skill/prudence/diligence of lawyers of ordinary skill and common capacity.
Malpractice Liability to Non-Clients:

Traditional rule: absent fraud, collusion or privity of contract, and attorney is NOT liable to a non-client 3rd person for professional malpractice.

Many jurisdictions have waived the privity requirement though.

2. Causation and Standard of Care

Smith v. Lewis

FACTS:

Attorney Lewis appealing $100K judgment against him. D represented P in a prior divorce proceeding – gist of claim is that D negligently failed to assert Ps interest in ex-husband’s retirement benefits.

D appealing on grounds that law governing retirement benefits was too unclear at the time to hold him liable.

D advised P during divorce that retirement funds weren’t community property; divorce went through uncontested.

Several months after decree was entered D attempted to amend under the rules to include retirement money, but attempt was rejected as untimely.

HOLDING:

Court said that the major reference sources available to D at the time did indicate that retirement benefits earned during marriage were generally treated as community property. Also appeared in a number of appellate opinions.

Court says there is ample evidence for jury to hold that D did not adequately research legal issue.
P’s husband did have a federal pension fund though, and the court agrees whether it was community property was an arguable issue.

Ps expert testified that the combined value of the two pensions was $322K, so court rejected D’s argument that the $100K award was excessive.
Causation of Harm:

Client usually required to prove that the underlying case would have succeeded had it been properly brought and/or litigated.

Standard of Care:

Negotiating a settlement: In 12 jurisdictions now allegations by client that the lawyer provided incomplete or inaccurate information relied on by the client in taking settlement will get case to a jury.

Professional custom sets the standard: Custom is admissible and relevant but not dispositive.

Expert testimony: May be used to demonstrate true value of claim.

National or Local Standard: Depends on juris (just like tort law).

3. Other Issues

Violation of Ethics Rules as a Basis for Malpractice:

Should violations of ethics rules (statutes) be treated as negligence per se? Courts generally say not.

The Scope Section of the MR says: “Violation of a Rule should not give rise to a cause of action nor should it create any presumption that a legal duty has been breached.”

Limiting Malpractice Liability by Agreement:

M.R. 1.8(h): a lawyer may prospectively limit her malpractice liability to the client, but only if permitted under applicable state law and the client is independently represented on the limitation.

MR also says that a lawyer can’t settle a malpractice claim with a client/former client unless they are either represented or advised in writing that it is wise to do so.

Malpractice Insurance:

Occurrence insurance: covers lawyer for acts or omissions during policy term, regardless of when the claim is asserted (more expensive)

Claims made insurance: covers only claims made during policy term, regardless of when act/omission took place

Exclusions: criminal acts, dishonest/fraudulent/malicious error, act or omission, and punitive damages, fines, sanctions or penalties.

Vicarious Liability of Partners:

To avoid bankrupting all partners in a firm via vicarious liability, some states have LLP statutes.

Exposure is to: any firm lawyer who acted negligently and partners with supervisory responsibility over the matter.


C. EFFECTIVE ASSISTANCE OF COUNSEL UNDER THE 6TH AMENDMENT

“in all criminal prosecutions the accused shall enjoy the right…to have the Assistance of Counsel for his defense.”

1. Ineffective Assistance: The Constitutional Standard

Strickland v. Washington (1984) Sup Ct.

First time court addressed specifics of ineffective assistance under 6th A.

FACTS: During a 10 day period D Washington went on a crime spree, including murders and torture.

Counsel cut his efforts short when he learned D, against his advice, confessed to the first 2 of 3 murders.

Also waived right to jury, against counsel’s advice.

Also waived advisory jury (FL law) during sentencing and let judge set the sentence.

Counsel didn’t get a psych exam or put on character witnesses.

He did move to exclude the rap sheet.
Test for prejudice: D must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.

Required showing of prejudice: Except in certain limited circumstances, the convicted D must show a “reasonable probability” that but for counsel’s unprofessional errors the result would have been different.

Two prong test: 


Prong 1: Deficient Performance



Prong 2: Prejudice

When prejudice is presumed: In Strickland the court said that prejudice will be presumed when:

· There has been an “actual or constructive denial of the assistance of counsel altogether” or

· When government interferes with counsel’s assistance in such a way that “prejudice is so likely that case-by-case inquiry into prejudice is not worth the cost”

· Also no need to show prejudice when trial was conducted without counsel despite Ds request for representation, or when counsel in a criminal case was under an actual conflict of interest.

State Constitutions: States are free to more fully develop standards for effective assistance, but almost all follow Strickland.

2. Malpractice Claims Against Criminal Defense Lawyers

A number of jurisdictions hold public defenders immune from malpractice suits. Many states require the convicted criminal defendant to succeed in having the conviction set aside by direct appeal or collateral attack.

Chapter 4: CONFIDENTIALITY Pgs 203-267





Exclusionary rules = “privileges”

A. ATTORNEY-CLIENT PRIVILEGE

§118 Restatement of Law Governing Lawyers defines attorney-client privilege as protecting: 

(1) a communication 

(2) made between privileged persons 

(3) in confidence 

(4) for the purpose of obtaining or providing legal assistance for the client.

1. Aspects of the Privilege

“Client” = a person who consults with a lawyer to seek legal advice

“Lawyer” = a person whom the client reasonably believes is a lawyer

“legal advice” = turns on the intent of the client in making the communication

· Payment of a fee not required.

· Preliminary conversations are covered.

· Lawyer’s observations (e.g. a cut on client’s face) are NOT client communications.

· Underlying facts or evidence are not protected by the privilege.
· Presence of a 3rd party (other than lawyer or client’s necessary agents) destroys the privilege.

Joint representation: What any client says to the lawyer about the joint representation is NOT privileged against use by the other joint client against them.

2. Corporations and the Attorney-Client Privilege

Upjohn v. United States (1981) Sup Ct

FACTS:

Accounting audit revealed Upjohn subsidiaries made payment to foreign governments to get business.

Chairman asked Upjohn’s General Counsel (GC) to investigate if payments were made.

Company voluntarily submitted report to SEC and IRS

IRS wanted answers to questionnaires sent out by GC re: payments; Upjohn claimed work privilege.

Court notes that the GC, after consulting with the Chairman and outside counsel, was conducting an investigation in order to be in a position to give legal advice to the company re: illegal payments.

Court says that application of the privilege to the type of communications that occurred here puts Upjohn’s adversary in no worse spot than if they’d never occurred.

Remember: the underlying fact is NOT protected (e.g. that he ran the red light), but the communication to the attorney IS (e.g. client to attorney “I blew the light”).

HOLDING: IRS does not get access to questionnaires or notes. Privileged.

You can see work product if you can make a showing of substantial need and undue hardship, but you can never see work product that is an attorney’s mental processes, that is absolutely protected.
Scope of employment test: 

(1) Communications 

(2) made by Upjohn’s employees 

(3) to counsel for Upjohn 

(4) acting as such 

(5) at the direction of corporate superiors 

(6) in order to secure legal advice.

Note: This does not cover former employee’s interview notes (because they are no longer employees), but…that doesn’t really matter b/c it’s covered by the work-product doctrine anyway.

Advising Corporation EEs not to speak with opposing counsel:

M.R. 3.4(f): A lawyer shall not…request a person other than a client to refrain from voluntarily giving relevant information to another party unless: 

(1) the person is a relative or an EE or other agent of a client; and 

(2) the lawyer reasonably believes that the person’s interests will not be adversely affected by refraining from giving such information.

3. WORK PRODUCT DOCTRINE

Connected to but different from the client-attorney privilege.

Governs documents prepared in anticipation of litigation that do not include communications protected by the privilege.

FRCP 26(b)(3) is codified law.

Fact work product (aka ordinary work product) = other than the lawyer’s mental impressions.

Most courts say that litigation is not “anticipated” until an attorney has become involved and has either prepared the documents himself or asked that they be prepared.

The client not the lawyer “owns” the attorney-client privilege, so the lawyer can’t invoke it if the client has waived it.


4. DOCUMENTS, ATTORNEY-CLIENT PRIVILEGE & THE BILL OF RIGHTS
Fisher v United States (1976) Sup Ct

ISSUE: Does attorney have to turn over docs in their possession, delivered to them by client, over claims that the docs were constitutionally protected in client’s hands, hence in attorney’s hands too?

RULE: No violation of 5th amendment here because the taxpayer would not be compelled to do anything, the enforcement is against his/her lawyer.

Holding: Compliance with a summons directing the taxpayer to produce accountant’s documents involved in a case would not involve incriminating testimony within the protection of the 5th amendment.

5. THE CRIME-FRAUD EXCEPTION
In Re Sealed Case (Lewinsky) (1998) DC App Ct

Lewinsky subpoenaed to testify in Paula Jones v Clinton; requested docs of alleged relationship and any gifts from Slick Willy.

Monica signed affidavit that they’d never had a relationship.

Grand jury investigation into perjury later: subpoenaed Lewinsky’s attorney Carter to turn over; he said no – attorney-client privilege, work product privilege and Monica’s 5th amendment privilege.

United States responded w/ crime-fraud exception.

Court told Carter to comply, except to extent doing so violated Monica’s 5th A privilege.
About the Crime-Fraud Exception and How It Works:

1. Crime-fraud exception applies to ongoing criminal activity as well as to future criminal activity, but does not apply to past crimes about which the law encourages the seeking of legal counsel.

2. To invoke the crime-fraud exception to the client-attorney privilege, the side seeking disclosure must succeed in making a prima facie case that the lawyer was retained in order to promote intended/continuing criminal/fraudulent activity.

3. Applies whether or not the fraud involves criminal liability (although most do).

4. To use the exception, need to establish that intended or continuing criminal or fraudulent activity was the client’s intention on contacting the lawyer. Make this prima facie showing and the A-CP will no longer protect the communications.

5. The state of mind of the client controls: did they know/should have known they were engaged in crime/fraud when contacting attorney, and was advice sought to further that activity?

Elements of crime fraud exception:

(1) Attorney must be consulted

(2) To promote intended or continuing

(3) Criminal or fraudulent activity


6. CLIENT IDENTITY, FEE ARRANGEMENTS AND SIMILAR MATTERS
Generally the privilege does NOT apply to ID or fees, however admissibility of such testimony should be based on the extent to which it reveals the content of a privileged communication. Privilege applies if the testimony directly or by reasonable inference would reveal the content of a confidential communication.

Hit and run driver: crime ceases to be ongoing once the driver leaves the scene of the accident, therefore ID of the client is inextricably linked with the client’s effort to obtain legal advice.


8. WAIVER OF ATTORNEY-CLIENT PRIVILEGE
· Privilege continues indefinitely unless action or inaction of the client terminates the ACP. 

· Survives the termination of the attorney-client relationship, or even death of client.

· Client’s abandonment of privilege can be shown through direct consent or conduct.

· When a client in litigation puts in issue a privileged matter, the client impliedly waives the right to confidentiality. The extent of this waiver might exceed the dimensions of the initial disclosure also.

Von Bulow:

Extra-judicial waiver/disclosure of otherwise privileged information waives the ACP only as to what was disclosed, but not to anything else. What was in Dershowitz’s book was no longer subject to the ACP, but that didn’t open up everything.

Partial revelation in the litigation setting however of A-CP material opens up the entire topic and renders it no longer privileged.

What about inadvertent faxing of ACP information to the other side?

Under the traditional rule this would still count as a waiver of ACP, even though it was inadvertent.

Attorneys often enter into stipulations that inadvertent disclosure (by either side) doesn’t constitute waiver of the ACP for that material.

ACP is interpreted narrowly, unlike MR 1.6 relating to client confidentiality.

B. PROFESSIONAL DUTY OF CONFIDENTIALITY Pgs 267-310
Agency law says “an agent has a duty to the principal not to use or to communicate information confidentially given him by the principal or acquired by him during the course of or on account of his agency.”

This includes information learned about the client from other sources.

1. SCOPE OF DUTY OF CONFIDENTIALITY

Model Code of Prof Resp. DR 4-101(A) defined two types of confidential info:

“confidences” = info protected by the ACP under applicable law

“secrets” = other info gained in the prof relationship that the client would like kept inviolate or would be embarrassing or detrimental

ACP is limited to info received from client during the representation, but agency law covers information acquired on account of the agency (it’s broader).

Model Rule of Professional Conduct: Model Rule 1.6 is the key provision on confidentiality.

(Broader than MCPR 4-101): 

(a) it protects all info relating to the representation, whether learned before, during or afterward and 

(b) rule applies whether or not the disclosure would harm/embarrass the client.

 SEQ CHAPTER \h \r 1M.R. 1.6: CONFIDENTIALITY OF INFORMATION

(a)
A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation or the disclosure is permitted by paragraph (b).

(b)
A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:

(1)
to prevent reasonably certain death or substantial bodily harm;

(2)
to secure legal advice about the lawyer's compliance with these Rules;

(3)
to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer's representation of the client; or

(4)
to comply with other law or a court order.
Publicly available info: the Model Rules and Model Code both say the lawyer’s obligation not to reveal confidential info applies whether or not the info is publicly known.

Implied authority to reveal: Comment [7] to M.R. 1.6 says: “a lawyer is impliedly authorized to make disclosures about a client when appropriate in carrying out the representation, except to the extent that the client’s instructions or special circumstances limit that authority.”

Can a lawyer use information obtained in the representation of client#1 in the representation of client#2?

Model Rule 1.8(b) provides that a lawyer shall not use information obtained during the representation to the detriment of a client.

So the answer is essentially that it depends: you can use the information, but you must remain within the rules and applicable laws.

Other law may trump ethics rules – remember that – e.g. insider trading isn’t an ethics rules violation, but you can go to jail for it.

What about member of an investment club who is an attorney for Exxon, and all his buddies ask him if he knows Exxon’s sales for last week (even if that’s information available on t.v.). 

He can use that information for himself to buy stock (provided it’s not insider trading), but he can’t chat it up about Exxon stock with his buddies – it’s confidential.

Lawyers break this rule all the time.

Information about a former client:

M.R. 1.9(c)(1): You can use information about a former client if it’s become generally known, even if it’s to the client’s disadvantage.

Why: because there is no longer a loyalty issue or conflict of interest if the representation has ended.

What about revealing information on a former client (rather than using)?

Model Rule 1.9(c)(2): No, you can’t reveal information about a former client (same way you can’t reveal information if they’re dead).

2. SELF-DEFENSE EXCEPTION

Exception to the professional duty of confidentiality fall into 3 broad types:

(1) Protection of lawyers threatened by a claim or charge brought by the client or a 3rd person (self-defense exception)

(2) Protection of innocent 3rd parties who are being/may be victimized by client

(3) Prevention/rectification of fraud on the tribunal

Model Rule 1.6(b)(2): A lawyer may reveal confidential information to the extent the lawyer believes reasonably necessary…to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client…”

Meyerhofer v. Empire Fire and Marine Ins. Co. (1974) 2nd Circuit.

· Plaintiffs allege in a class action (on behalf of all stockholders) that the SEC registration statement and prospectus under which Empire shares were offered was materially false and misleading.

· Specifically a form 10-K filed with the SEC by Empire didn’t reveal a proposed $200K payment to a co-defendant law firm, and several other features of the Empire/law firm compensation arrangement.

· Attorney Goldberg expressed concern regarding excessive fees on the Empire offering and another one (Glacier); partners at the defendant firm didn’t agree, so he quit and went straight to the SEC with info.

· Goldberg provided a copy of the affidavit he gave the SEC to the plaintiff’s firm in the class action, so they dropped him as a defendant feeling he wasn’t involved after all.

· Then: defendants left in suit moved to have plaintiff’s firm removed as plaintiff’s counsel, b/c Goldberg had revealed info to them that he acquired when Empire was his client while he was working at his old firm.

· Court found that under the circumstances, b/c Goldberg was implicated in securities fraud w/serious penalties, he had a right to make an appropriate disclosure re: his role in the IPO and to provide evidence supporting that.

· Court found no basis for disqualifying Plaintiff’s counsel b/c of their relationship with Goldberg and his giving them a copy of the SEC affidavit.
Goldberg disclosed confidences in the affidavit to the SEC. This same SEC affidavit was the one he gave to the Plaintiff’s firm in a class action against his former client. So while he revealed confidences, this was not a violation of his ethical duties because he could claim the self-defense exception. See MR 1.6(b)(2): he can reveal information to the extent he reasonably believes necessary. He doesn’t have to wait until a suit has actually been filed against him.

Goldberg disclosed confidences when he revealed info to the SEC; there is no affirmative duty to disclose to authorities for economic loss.


C. CLIENT FRAUD
Law is confusing and inconsistent in this area.


1. ETHICS CODES AND CLIENT FRAUD

In the vast majority of jurisdictions a lawyer is permitted to disclose confidential information to prevent the client from committing or continuing a crime or fraud.

Comment [16] to M.R. 1.6(b) says:

Neither this rule nor Rule 1.8(b) nor Rule 1.16(d) prevents the lawyer from giving notice of the fact of withdrawal, and the lawyer may also withdraw or disaffrim any opinion, document, affirmation or the like. (i.e. noisy withdrawal).


2. LIABILITY OF A LAWYER WHO FACILITATES A FRAUDULENT TRANSACTION

Klein v. Boyd

FACTS:

Coleman ( long history of securities fraud. Bought a brokerage business; brought in members of the Kastners family as investors. Hired Drinker law firm to represent the brokerage business.

Strouse, attorney for Drinker law firm, learned of Coleman’s checkered past. Strouse drew up a disclosure package for benefit of the investors; gave it to Coleman to get their signatures – disclosures included that he was a guy with a past.

Coleman didn’t deliver package.

6 months later as part of Kastners’ re-investment, new disclosure package drawn up; no mention of Coleman’s past – Coleman passed it on, they signed it.

One of the brokerage firms directors (who had been mishandling clients funds) killed by a bus; Strouse advised the brokerage firm not to reveal this to the investors.

Brokerage firm failed; investors sued; the first disclosure package was turned up in discovery so the investors add the Drinker firm as a defendant.

ISSUE: Whether a lawyer who participated in the drafting of a client’s fraudulent document may be held primarily liable to a third-party investor under the federal securities laws for the material misstatements or omissions contained in the document, when the lawyer did not sign or endorse the document and the investor is therefore unaware of the lawyer’s role in the fraud.

Investors contended and the court agreed that a duty to disclose may arise either from a fiduciary relationship or from affirmative representations that omit a material fact such that the representations made are misleading.

Attribution to the attorney as the author or co-author of the misleading statement is important in this case; different result if they were just providing “substantial assistance” to the client.

Holding: When person participates in creation of statement for distribution to investors that is misleading due to a material misstatement or omission, but the person is not identified to the investors, the person may still be liable as a primary violator of SEC §10(b) and Rule 10b-5 so long as:

a) The person knows or is reckless in not knowing that the statement will be relied on by investors

b) The person is aware or is reckless in not being aware of the material misstatement or omission

c) Person could fairly be regarded as the author or co-author of the statement

d) Other requirements of primary liability are satisfied.

RULE of Klein v Boyd:

Lawyer who is an author/co-author of a client’s fraudulent document may be held primarily liable to a 3rd party investor under federal securities laws for the claims or omissions in the documents.
M.R. 4.1: Truthfulness in Statements to Others:

In the course of representing a client a lawyer shall not knowingly:

(a) make a false statement of material fact or law to a third person; or

(b) fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.


Lessons from OPM and other Fraud cases:

1. Rely on your instincts, feelings and the known (or easily discoverable facts) about people in deciding whether to accept or continue representation.

2. Don’t pretend you or your firm is invulnerable.

3. It pays to be fussy about the details of transactions.

4. Take disclaimers in opinion letters, prospectuses, etc., very seriously.

5. Look at all of the law that governs lawyers, not just the lawyer codes in isolation.

6. Learn about a major client’s business and ask about sudden changes in practice.

7. Inquire closely into a client’s termination of any long-term advisors.

8. If possible, avoid becoming dependent on a single client unless you have great confidence in the integrity and soundness of its owners and managers.

9. Don’t assume the attorney-client privilege or the work-product immunity will protect legal files or lawyer-client communications.

D. CONFIDENTIALITY WHEN BODILY HARM OR DEATH MAY RESULT Pgs. 310-336
1. PROFESSIONAL RULES

M.R. 1.6(b)(1): A lawyer may reveal information to the extent the lawyer reasonably believes necessary: (1) to prevent the client from committing a criminal act that the lawyer believes is likely to result in imminent death or substantial bodily harm.”

§117A of the Restatement provides for broader disclosure when threats to life and bodily harm are at stake than is provided in any US jurisdiction:

§117A(1) provides: “A lawyer may use or disclose confidential client information when and to the extent that the lawyer reasonably believes such use or disclosure is necessary to prevent reasonably certain death or serious bodily injury to a person.”

This eliminates several preconditions that M.R. 1.6(b) requires for disclosure when life or bodily harm is threatened.

2. LIMITS OF CONFIDENTIALITY

People v. Fentress (1980)

ISSUE: (a) were the requisites for confidentiality established and if so (b) whether they were waived by Defendant Fentress.

D may have called attorney Schwartz partly as counselor/friend, but that doesn’t take away from his potential role as lawyer.

D urges his call was for legal advice; but only part of conversation that could be that was to call the police, and he’s now trying to disown that advice on appeal.

Court found that when D discussed on the phone w/ his friend Enid (who is attorney Schwartz’ Mom) the killing, he did not make that disclosure with any belief or expectation that she was an extension of attorney Schwartz.

He broke/attenuated the client-attorney privilege by divulging details to Enid.

“The ethical oath of secrecy must be measured by common sense.”

HOLDING: 

The court found that by agreeing with Enid that the police be called, he acquiesced to that. Also by repeating to Enid that he’d killed someone, he waived the client-attorney privilege.
What effect does a lawyer’s permissible disclosure of confidential information, without the client’s consent, have on the ACP concerning that same information?

The ACP is probably unaffected; this reconciles the purpose of disclosure (e.g. protecting 3rd parties from harm/death) while preserving the privilege.

This avoids a lawyer’s conscience resulting in him being the instrument of his client’s conviction.

Note: Whether an ACP has been established turns upon the reasonable belief of the client.

Fugitive Clients: Courts usually hold the whereabouts of a fugitive client or one who has violated a court order is not privileged.

3. A DUTY TO WARN

Hawkins v. King County (1979) Ct. of Appeals of Washington

· Appellants are arguing Michael Hawkins’ court-appointed D attorney was negligent/malpractice after failing to divulge information about his client’s mental state at a bail hearing.

· They sued Hawkins’ old attorney Sanders.

· Sanders had talked to Smith, another attorney hired by Hawkins’ Mom to get the kid committed; Smith told Sanders the kid was mentally ill and dangerous.

· Sanders also got a letter to the same effect from a psychiatrist.

· Kid was in jail on a possession charge; he told Sanders he wanted to get out of jail; at the bail hearing Sanders pursued that end for his client by keeping quiet re: his mental state.

· 8 days after his release Hawkins assaulted his Mom then tried to kill himself by jumping off a bridge; both his legs were amputated as a result.

· Court says appellants haven’t pointed to any law that requires a lawyer to volunteer information damaging to his client’s expressed desire to be released from custody.

· Court distinguishes from Tarasoff on the ground that in this case, the mom and sister knew he had been released and knew he was dangerous. 

· Therefore: no duty to warn the Mom of a risk she already knew about.

· Also: Sanders only knew he was dangerous to himself/others, not that he was specifically a danger to his Mom.

Common law rule from Hawkins: A Lawyer may have a duty to warn at common law only when it appears beyond a reasonable doubt that the client has formed a firm intention to inflict serious personal injuries on an unknowing unidentified 3rd person.
4. UNDERLYING POLICY ISSUES

Issues in drafting exceptions to confidentiality:

(1) Defining the interests that justify a possible sacrifice of the client’s interest in secrecy

(2) Determining whether the opportunity to disclose should be permissive or mandatory

(3) Determining whether limiting language concerning the actor, victim or the harm should be included

(4) Deciding, in connection w/ client fraud situations, whether disclosure should be limited to prevention and to situations in which the lawyer’s services are or have been involved.

Major argument against broadening exceptions: clients won’t want to disclose to their lawyers

Perhaps exceptions should be designed with the policy of making them benefit everyman, not just sophisticated users of legal services like large corporations; make the exceptions such that anyone can understand them.

CHAPTER 5 – DUTY TO THE COURT Pgs. 337-382
A. PERJURY

1. PERJURY IN CIVIL CASES
Most lawyers confront lying clients in the civil context, not criminal.

Given how few civil cases go to trial, most perjury is encountered in depos, not in trial.

Committee on Prof. Ethics and Conduct of the Iowa State Bar Ass’n v William R. Crary (1976)

This is a case about a lawyer representing a client whom the lawyer knows to be lying in a civil depo.

FACTS: Lawyer Crary was in the middle of a divorce; having an affair w/ married woman w/ 3 kids – Mrs. Curtis. Mr. Curtis hired a P.I. to check them out. Mrs. Curtis filed for divorce from her husband; alleged her conduct was exemplary. Her lawyer was Mr. Gray, and Mr. Gray’s associate was respondent Crary, the lawyer she’d been having an affair with.

She lied during her depo about taking a trip to Vail, CO when she was really with Crary. Crary was present during the depo and kept his mouth shut. Mrs. Curtis’ attorney (named Albright) was onto her and knew she was lying (based on P.I.’s investigation). Once the lie was out of the bag, Gray and Crary withdrew as Mrs. Curtis’ attorneys.
COURT’S REASONING:

The court thinks that Crary was involved in the sham story about the trip to Vail, but accepts his argument that he didn’t contrive the perjury with Mrs. Curtis.

Court said his guilt was in failing to stop her or otherwise call a halt when she started to lie.

Crary argues that he has a right to not self-incriminate, hence he wasn’t obliged to reveal the truth; the court says they didn’t expect him to, and opposing counsel knew the truth anyway. His “vice” was in allowing her to lie.

Crary also argues that he couldn’t violate the ACP or his duty to his client Mrs. Curtis; court responds that no duty exists to the client when the client perjures himself to the knowledge of the attorney. This conduct is outside the client-attorney relationship.

HOLDING: Crary loses his law license.
Ethics Rules on Presenting False Evidence:
 SEQ CHAPTER \h \r 1Model Rule 3.3: CANDOR TOWARD THE TRIBUNAL
(a)
A lawyer shall not knowingly:

(1)
Make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer;

(2)
Fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or

(3)
Offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter that the lawyer reasonably believes is false.

(b)

A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.
(c)

The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by Rule 1.6.

(d)
In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer that will enable the tribunal to make an informed decision, whether or not the facts are adverse.

Comment [5]:
A lawyer does not violate the rule requiring candor to the tribunal if false testimony is elicited for the purpose of showing it’s false. (E.g. baiting a witness into giving a false account of events only to turn around and burn them with it).

Suborning Perjury:
Eliciting false testimony w/ the intention to let it stand uncorrected.

Once your client lies, or tells you they’ll lie, you’ll be in violation of M.R.3.3(a)(3) if you don’t correct. This applies to both material and non-material evidence.

If the false testimony has already been given, the lawyer must take reasonable remedial measures. But…this applies to a lawyer’s actual knowledge of the falsity: a suspicion based on a client’s suggestion isn’t enough.

Willful ignorance:
Under the rules it’s entirely possible for an attorney to maintain willful ignorance of the truth; criminal defense attorneys do this often.

M.R. 1.16: 
Says that an attorney can withdraw from representation of a client when the client tells them they intend to lie on the stand.

1.16(a):
Covers mandatory withdrawal.

1.16(b):
Covers permissible withdrawal.

1.16(c):
A court can in its discretion order an attorney to continue representation.

M.R. 1.8(j): 
It’s not a violation of the Model Rules for an attorney to have a sexual relationship w/ a client, provided the relationship predates the representation.

Comment [17]:
The reason is that a sexual r’ship may make it difficult to determine what is/isn’t covered by the ACP.

Perjury requires a “willful” or “intentional” mens rea.

Attorney’s options when a (civil trial) client plans to lie:

· Attorney should first advise client against lying, inc. admonition of atty disclosing perjury or withdrawal.

· Limit or prevent the examination of the witness; don’t ask Q’s you know they’ll lie on.

· Disclose perjury to the tribunal.

Criminal Penalties for False Evidence
Offense of subornation of perjury 18 USC § 1621: requires that perjury have actually been committed, but a lawyer may be convicted of obstructing justice for advising a client or witness to lie even if the perjured testimony is never offered in court.

Lawyer can also be held criminally liable for submitting false documents on client’s behalf.

2. PERJURY IN CRIMINAL CASES
Nix v Whiteside (1986) Sup Ct.

ISSUE: Is the 6th A. right of a criminal D to assistance of counsel violated when attorney refuses to cooperate w/ D in presenting perjured testimony at his trial?

FACTS: D stabbed a man during an argument over some weed; he claimed he thought the guy was reaching under his pillow for a gun. Up until trial the D consistently reported not having actually seen the gun. A week before his trial he changed his tune and said he’d seen “something metallic” in the victim’s hand. D’s lawyer (named Robinson) said he’d (i) tell the court it was perjury and (ii) withdraw from representation. Jury returned a verdict of 2nd degree murder; D moved for new trial, claiming he’d been deprived of a fair trial due to attorney not putting on his testimony.

8th circuit found that the attorney’s threatened violation of ACP breached the standards of effective representation set out in Strickland v Washington.

REASONING: Strickland held that to obtain relief by way of habeas corpus on a claim of deprivation of effective assistance of counsel under the 6th A, movant must establish both serious attorney error and prejudice.

The 6th A inquiry is into whether the attorney’s conduct was “reasonably effective”. Strickland also does not mandate a particular response by an attorney.

HOLDING: No deprivation of 6th A right to counsel; attorney’s actions well within Strickland standards of professional conduct.

RULE from Nix v Whiteside: Defendant has a constitutional right to take the stand in his own defense, but there is no constitutional right to give perjured testimony.
Attorney’s options when a criminal defendant client plans to lie:

· Advise against (including admonition that attorney will disclose the perjury and withdraw from representation)

· Withdraw, if able (MR. 1.16)

· Disclose the fact of perjury to the tribunal.

“Court truth” and “Real truth”

MR 3.3(c) gives the lawyer discretion to refuse to offer evidence that she reasonably believes is false. In exercising this discretion the lawyer is not permitted to reveal client confidences. Only when the lawyer “knows” that the evidence is false does the duty in 3.3(a)(3) override the obligations of confidentiality.

Narrative approach: Rejected by the ABA. Under this approach, if the lawyer can’t dissuade the client from putting on suspected perjured testimony, the lawyer should allow the client to testify in narrative style with no questioning by the lawyer.

Monroe H. Freedman “Perjury: The Lawyer’s Trilemma”

Freedman was controversial because he maintained that (a) it was proper for a crim def lawyer to put a witness on the stand knowing they will commit perjury, and (b) the lawyer should give a client legal advice the lawyer believes will tempt the client to commit perjury.

The trilemma referred to is a lawyer must: 

(1) know everything – all the facts 

(2) keep it in confidence and, 

(3) to act with candor to the tribunal.

B. REMEDIES FOR ABUSIVE LITIGATION CONDUCT

1. Frivolity, Harassment & Delay: Professional Rules & Attitudes

Model Rule 3.1: A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law. A lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that every element of the case be established.

Comment [2] says that a claim isn’t necessarily frivolous because the lawyer has yet to investigate all the underlying facts or is relying on discovery in part.

Dilatory tactics: refers to delaying to run up fees. 

Model Rule 3.2 Expediting Litigation: A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client.

Model Rule 4.4 …a lawyer shall not use means that have no substantial purpose other than to embarrass, delay or burden a 3rd person.

2. Tort Remedies Against Lawyers for Litigation Conduct
Friedman v Dozorc (1981)

FACTS: Plaintiff is physician who successfully defended against a med mal suit, then turned around and sued the attorneys who brought it.

HOLDING: 

1. P fails to state actionable claim on negligence theory b/c his adversary owed him no duty of care, 

2. No actionable claim on abuse of process b/c there’s no claim Ds committed an irregular act in the use of process issued in the prior cases, and 

3. P has failed to state an actionable claim on a theory of malicious prosecution b/c claim didn’t allege interference w/ his person/property sufficient to constitute special injury under Michigan law.
Negligence Claims:
Courts usually won’t hear them on the grounds that an attorney owes no duty to an adverse party in litigation. Contrast w/ Greycas v. Proud – in a transaction, attorney does owe a duty to 3rd party.

Abuse of Process:
The tort has two elements: (1) an ulterior purpose (2) a willful, irregular act that is improper in the regular conduct of the proceeding.

Malicious Prosecution:
Elements are (1) D instituted a proceeding against P (2) the proceeding terminated in favor of the P (3) there was absence of probable cause for the proceeding (4) D acted out of malice or other improper purpose, and in the minority of jurisdictions: (5) P suffered damage of the type required for this cause of action.

Duncan’s definition of malice:


1. Acting with a purpose other than that of securing proper adjudication of the claim.

2. Based on attorney’s subjective belief regarding whether the suit was tenable.

Most states have eliminated the special injury requirement. Lack of probable cause – doesn’t appear to be any agreement among courts as to when probable cause doesn’t exist. Malice is determined in large part by determining first whether the suit was filed w/out probable cause.

3. Rule 11 Sanctions
FRCP Rule 11(b): Representations to Court.

By presenting to the court (whether by signing, filing, submitting, or later advocating) a pleading, written motion, or other paper, an attorney or unrepresented party is certifying that to the best of the persons knowledge, information, and belief, formed after an inquiry reasonable under the circumstances,

(1) It is not being presented for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation;
(2) The claims, defenses, and other legal contentions therein are warranted by existing law or by a nonfrivolous argument for the extension, modification, or reversal of existing law or the establishment of new law;
(3) the allegations and other factual contentions have evidentiary support or, if specifically so identified, are likely to have evidentiary support after a reasonable opportunity for further investigation or discovery; and
(4) the denials of factual contentions are warranted on the evidence or, if specifically so identified, are reasonably based on a lack of information or belief.

Golden Eagle Distributing Corp. v Burroughs Corp. (1986)

FACTS: An appeal from Rule 11 sanction under the amended post-1983 Rule (sanctions mandatory).

Appellant Kirkland & Ellis represented D Burroughs Corp in the underlying litigation.

They’re being sanctioned b/c their motion for SJ misstated case precedent to suggest that a forum non coveniens exception existed, whereas it had only been discussed not resolved.

HOLDING: Not fair to sanction in this instance; Rule 11 says that the “paper, motion or pleading” must be frivolous (ie the whole thing), rather than just one argument like here. Also the failure to cite adverse authority was overbroad as the district court interpreted it – counsel can’t track down every last case contra to his position.
How the Rule 11 ’93 revisions have changed things:

21 day safe harbor provision has made a major difference in how often sanctions are actually applied.

New rule 11 encourages prompt filing for sanctions by the aggrieved party; reduces seeking sanctions after final judgment entered.


4. Other Procedural Sanctions

28 USC § 1927: Any attorney or other person admitted to conduct cases in any court of the United States or any Territory thereof who so multiplies the proceedings in any case unreasonably and vexatiously may be required by the court to satisfy personally the excess costs, expenses, and attorneys' fees reasonably incurred because of such conduct 

C. HOW FAR FOR A CLIENT?


1. Witness Preparation (Coaching)

Anatomy of a Murder: 
Attorney Biegler defending serviceman Manion, accused of killing wife’s alleged rapist. 1 hour elapsed b/w attack on wife and killing of the victim. Refers to “the lecture” – coaching the witness’s testimony under the guise of explaining the law (e.g. 4 ways to defend murder under Mich law, only way to defend client is insanity plea.)

One manual for trial lawyers identified witness preparation’s purpose as “shaping the testimony, focusing on the significant, emphasizing helpful points, and structuring the representation to minimize the damage caused by adverse information.”

Marvin Frankel: the device of telling the client “the law” before getting the facts isn’t as bad as suborning perjury but it is still to be condemned. 



2. Fostering Falsity

Impeachment seeks to persuade the jury that a witness is lying or mistaken; argument seeks to persuade the jury to draw favorable inferences. Should a lawyer do either when the witness is telling the truth, but the favorable inferences are false?

Monroe Freedman: argues that a lawyer’s duty in an adversarial system is to make an adverse witness “appear to be lying or mistaken.” 

Harry Subin: argues that it would be improper for an attorney in a criminal case to attempt to refute a fact that he knows beyond a reasonable doubt to be true.

Michigan Opinion CI-1164

Client charged w/ armed robbery; aims to call alibi witnesses; at preliminary exam robbery victim said the robbery occurred when D client was w/ friends; client told lawyer he did it, and victim must be mixed up over time b/c he got whacked on head and had watch stolen. Client won’t testify at trial; ethical for attorney to subpoena friends to testify client was w/them at alleged time of crime?

Ethics opinion concluded that lawyer must use friends’ testimony; attorney is not permitted to tell the other side the evidence is inaccurate, or disregard it b/c he knows client is guilty.

While M.R.3.3(a)(4) disallows an attorney from offering perjured testimony, a lawyer is not barred from using truthful testimony, even if it will result in acquittal of a D who has privately admitted guilt to counsel.


3. Dirty Tricks in Court

Deliberately injecting impermissible matter:

M.R.3.4(e): a “lawyer shall not…allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by substantial evidence…”

Keeton: explains that the tactic is used to put other counsel in Hobson’s Choice of (a) waiving the right to object or (b) objecting and the jury thinking they’re hiding something.

Keeton says lawyers facing borderline cases should weigh the value of referring to the questionable evidence against the risk of a possible reversal of a favorable verdict.

Deliberate/flagrant appeal to bias or prejudice will get you a mistrial, but skilled lawyers often succeed in introducing issue of wealth, race, religion, etc. {Note: May use a “dumb show”: crutches, children in courtroom etc.}

Asserting Personal Knowledge, Belief or Opinion
M.R.3.4(e): prohibit a lawyer from “asserting personal knowledge of facts in issue except when testifying as a witness, or stating a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused.”

Intimidation & Harassment
Keeton suggests that if opposing counsel is beating up on your witness, but your witness is holding their own, let it continue then finally object at the end. The jury will feel sorry for the witness and dislike the other lawyer.

Dalkon Shield Depositions: Intrauterine birth control device caused pelvic infections; lots of P law suits. Manufacturer (Robins) tactics in depos controversial: asked alleged “dirty questions” about plaintiff’s, e.g. sexual relations 10 years before a couple’s marriage and 15 years before she got her infection. Another P asked which way she wiped, and how often she had oral or anal sex.

Prego cross-examination: Dr. Prego sued hospital over HIV infection & AIDS from needle negligently left in patient’s bedding. Asked about her sexual history and life expectancy in front of her and her mom and sister.

Trickery:
Ill-advised other than in Perry Mason b/c judges may view it as dishonesty toward the court. 

4. Special Responsibilities of Prosecutors
M.R. 3.8 outlines special responsibilities of a prosecutor.

Brady v. Maryland – Sup Ct said that prosecution must reveal, on request, exculpatory evidence “material either to guilt or punishment.”

People v Jones: no violation of D’s D.P. rights by not telling D during plea negotiations that state’s key witness had died. Wasn’t exculpatory.

Fambro v Smith: prosecutor did have a duty to disclose to D that physical evidence critical to one count had been destroyed, failure to do so didn’t effect fairness of D’s plea bargain.

Note: You can’t turn back the clock on things your client has told you. If your client says they did X, and you tell them that’ll get them 30 years, if they change their story to something totally different you have a mandatory duty to report the perjury.

CHAPTER 6: LAWYER-CLIENT RELATIONSHIP Pgs. 449-489
ABA survey indicates that the 4 principal qualities a client seeks in a lawyer are commitment, integrity, competence and a fair & affordable fee.

Traditional model of AC relationship: client is deferential to lawyer; client is a layperson, lawyer is a trained professional hence client can’t evaluate lawyer’s skill and must trust them.

Participatory model: Lawyer and client are peers, and lawyer consults client on all decisions and facets of their case.

Paternalism: May occur b/c the lawyer sees the client as less knowledgeable, hence they know what’s best for their client. This paternalism may in turn lead to manipulation of the client: at it’s extreme, acting in the lawyer’s best interest, not the client’s (e.g. taking lowball settlement to get the 40%).

Who corrupts whom? It’s not necessarily the lawyer twisting the client around his finger, the client might be a powerful Fortune 50 corporation trying to bend the lawyer to it’s will.

Also not all lawyers are the same; the ethical dilemmas faced by a PI attorney will vary greatly from those of a corporate attorney: some argue that perhaps ethics rules should reflect these differences between the practice areas.



A. FORMING AND ENDING THE RELATIONSHIP


1. FORMING THE RELATIONSHIP

Togstad v. Vesely, Otto, Miller & Keefe (1980)

FACTS: Ds appealing from legal malpractice action. Jury found attorney Miller negligent – P got $610,500 and his wife got $39,000.

P was paralyzed on one side by mishandling of a surgical clamp used to treat an aneurism.

P Togstad and wife met attorney Miller 14mos after incident. Talked for about an hour; Miller said he didn’t think she had much of a case – he’d talk to his partner and call her. Didn’t call her.

Mrs. Togstad didn’t talk to another attorney for another year. She said that Miller made no effort to refer her to a PI lawyer, nor told her about the SOL. She said she relied on his legal advice that she had no case.

Ps brought in an expert attorney who said that the minimum an attorney should do in giving legal advice on a medmal claim is get medical authorizations from the client, review hospital records and consult an expert.

LAW: Elements of legal malpractice claim: (1) A-C relationship existed (2) D acted negligently or in breach of K (3) such acts proximately caused P’s damages (4) but for Ds conduct, P would have been successful in their medmal claim.

HOLDING: A-C relationship did exist; reasonable jury could find that Mrs. Togstad did seek legal advice from Miller under circumstances where Miller could foresee she’d be harmed if the advice were negligently given. 

P’s position that he was negligent is also supported: he failed to conduct minimal research of an ordinarily prudent attorney.
Note: For lawyers to avoid later problems with prospective clients they turn away, they should leave a paper trail – referring to another attorney, advising that you’re not their lawyer, etc.

M.R. 1.2(c): Allows a lawyer to limit the objectives of representation with client consent*.

* The consent must be “informed consent” as defined under MR 1.0

Comment [4]: The terms upon which the representation is undertaken may exclude specific objectives or means. Such limitations may exclude objectives or means that the lawyer regards as repugnant or improper.”

Comment [5]: Essentially says that the limitation is within the bounds of MR1.1 requiring competent representation. 


2. TERMINATING THE RELATIONSHIP
M.R. 1.16 deals with mandatory and permissive withdrawal.

Under MR 1.16(b) a lawyer may withdraw for any reason or no reason as long as withdrawal has no “material adverse effect” on the client.

Proportionality idea: lawyer/firm must show that, more probably than not, foreseeable damages discounted by the likelihood of recovering them will be substantially less than the value of the attorney time and expenses necessary to finish the job (e.g. early tobacco litigation).


3. DISCHARGE AND ITS CONSEQUENCES
Well-established rule is that a client can fire their lawyer at any time with/without good cause; approval of the court is needed if it’s a litigated proceeding though (they’ll probably say no if it’s on the eve of trial).

Summary of rules:

1. Client’s contracting w/ lawyer not to discharge them will generally be held void as violating public policy

2. A contract provision allowing for liability for fees for a fired lawyer will be upheld provided the client is a seasoned user of legal fees and the fees are reasonable

3. In most jurisdictions the lawyer can only get the quantum meruit value of the services performed

Discharging a contingent fee lawyer:

Modern rule is now that recovery in quantum meruit (reasonable value of services) should replace recovery on the contract (i.e. attorney gets his 30% contingency even if he got fired, provided the client prevails).


B. SCOPE OF LAWYER’S AUTHORITY
1. ALLOCATION OF DECISION MAKING AUTHORITY
Clients in civil cases generally are bound by the mistake of their lawyers as well as their intended acts.

M.R. 1.2(a): A lawyer shall abide by a client’s decision concerning the objectives of representation, subject to paragraphs (c), (d) and (e), and shall consult with the client as to the means by which they are to be pursued. A lawyer shall abide by the client’s decision whether to accept an offer of settlement in a matter. In a criminal case, the lawyer shall abide by the client’s decision, after consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will testify.

Note: An attorney must have actual authority to settle a civil matter.

Equal participation model doesn’t make sense b/c:

1. The lawyer knows more about the legal aspects of the problem than the client

2. Lawyer is more able to deal w/ conflict than client (more used to it)

3. Decisions often require assertiveness – lawyer has more of it.

Authority to Settle Civil Matters:
Actual authority of a lawyer may be express or implied. Implied occurs when client causes attorney to reasonably believe he can act. Express authority is something the client directly grants.

A client can grant a lawyer general power to settle without limit or instructions, though this can be revoked.

Lawyer can’t settle without client giving authority.

Apparent authority: Many jurisdictions hold that a client will be bound when the lawyer has apparent authority to enter a settlement, even if actual authority is lacking. 

Apparent exists when the principal (client) causes a third party to reasonably believe the agent has the principal’s authority to act.

In the majority of jurisdictions, attorneys cannot have apparent authority.

2. ALLOCATION OF DECISION MAKING IN CRIMINAL CASES
Long recognized that at least 4 key matters should be decided by the D:

1. Whether to plead guilty

2. Waive a jury trial
3. Testify in his/her own behalf
4. Take an appeal
If a lawyer makes one of these decisions without the client’s consent, a new trial will be ordered.

Jones v. Barnes (1983) Sup Ct

ISSUE: Whether D counsel assigned to prosecute an appeal from a criminal conviction has a constitutional duty to raise every non-frivolous issue requested by the Ds.

D is claiming that b/c his attorney raised only 3 of 5 issues he presented him, he was denied his 6thA right to the effective assistance of counsel.

HOLDING: Should be left to the lawyer’s expert discretion which legal theories or claims to bring.
Any guilty plea will be set aside if entered into w/out client’s consent, but there is no agreement on what to do if an attorney rejects a plea bargain w/out talking to the client.

M.R. 1.14: Disabled Clients

· Must maintain, as far as reasonably possible, a normal A-C relationship.

· When lawyer reasonably believes client cannot act in his own interest, can take reasonably necessary protective action

· In doing so, may reveal confidential information regarding the client only to the extent reasonably necessary to protect client’s interests.
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C. FEES
Possible fee arrangements (1) flat rate (2) hourly (3) proportional fee (e.g. percentage of purchase price) and (4) contingent fee.

1. AMOUNT OF THE FEE

M.R. 1.5(a): a lawyer’s fee shall be reasonable

In the Matter of Fordham 1996

FACTS: Tim Clark – arrested for OUI and driving while suspended. His Dad talked to 3 lawyers, got quotes b/w $3K and $10k to defend him.

Tim’s Dad hired Fordham, a civil Litigator, to defend Tim @ $200/hour.

Dad got bills totaling $50,022.

Court noted that Fordham did use a novel legal theory to suppress breathalyzer results (2 test administrations not “within” 0.2 of each other b/c they were exactly 0.2 apart).

RATIONALE: Just b/c Fordham had no criminal experience that doesn’t justify the excessive fees; can’t learn at client’s expense.

HOLDING: The fee charged was excessive. Fordham sentenced to a public reprimand.

Maybe Fordham could have kept his entire fee if he’d reduced it overall, and also reduced the billing rate for the research portion.

2. ILLEGAL FEES
Fraudulent billing and fee padding.

Some federal and state statutes place limits on the fees lawyers can charge for certain work – worker’s comp cases are common example in states.

Lawyer can’t contract with a client such that their fee arrangement is that the lawyer gets the book/movie rights to a client’s story: creates conflict of interest; may shape defense to make the book better.


3. FEE DISPUTES
A lawyer can split a fee with another lawyer who refers a client to them.

Usually comes up in P.I. cases; attorney who does the referring gets 1/3 of the original 1/3 contingency fee.

Model code permits fees sharing only when: 

(1) client consents to employing the other lawyer after a disclosure that the client’s fee payment will be split 

(2) fee is divided in proportion to the services performed and responsibilities assumed 

(3) total amount of fee is not unreasonable for total legal services rendered.

M.R.1.5(e): Relaxes requirements for fee splitting; work by lawyers doesn’t have to be proportionate to their split, provided by written agreement with the client they assume joint responsibility for the representation.

Also client does not have to be informed of the fee splitting, or its size, or how work will be shared.

No state requires a client to go to arbitration over fees, but some states require lawyers to go.

4. CONTINGENT FEES
M.R.1.5(c): Specifically authorizes contingent fee arrangements where not prohibited by 1.5(d) or other law, but requires that the fees be in writing.

Writing must include: the method for calculating the fee, including % going to lawyer in the event of settlement, trial or appeal, litigation and whether expenses are to be deducted before or after the contingent fee is calculated.

M.R.1.5(c) also requires that the lawyer do an accounting after the case explaining who got what.

Contingency fee pros and cons:

Pros:
1. Lawyer and client both want to collect biggest amount possible


2. Risk of lawyer being paid shifted from client to lawyer


3. Client is able to “borrow” the value of the lawyer’s services from the lawyer

Cons:
1. Lawyer’s incentive may become questionable


2. Lawyer-client communication might be lacking


3. Lawyer is bearing little risk of non-recovery

Contingent fees are prohibited in:

Divorce cases: against public policy of upholding marriage; fee interest may bar reconciliation

Criminal defense work: might interfere w/ client’s choice in taking a plea

Public litigation: 

Lessons to learn from fees cases:
(1) Foregoing a portion of an unpaid fee may sometimes be the wisest choice. If an attorney goes after the whole fee, but it turns out the fee is unreasonable, attorney loses the entire fee.

(2) Clear communication w/client re: the fee is imperative: don’t spring a surprise on them.

(3) Reasonableness of fee may depend, in part, on the sophistication of the client (e.g. big corps deal w/ lawyers often)

(4) Freedom to contract as you like may prevail in some instances.

M.R. 1.15: “A lawyer shall hold property of clients or third persons that is in a lawyer’s possession in connection with a representation separate from the lawyer’s own property.”

CHAPTER 7:
CONFLICTS OF INTEREST 

pp. 574-590; 595-603; 608-613; 618-622 (33 pgs total)
A. INTRODUCTION
Why do we care about conflicts? 

Because loyalty issues go to both the quality of the A-C relationship, and the quality of the representation.

Even if the client doesn’t see a conflict as being a problem, the quality of the representation may suffer all the same.

Two primary categories of conflict: (1) between lawyer/client and (2) between client/client

Client/Client conflicts, there are 2 sub-categories: 

(a) Concurrent representation (At the same time). Two present or prospective clients, or one of each

a.  “Consent plus” rule applies: to proceed need more than just client consent.

(b) Successive representation (One after the other). One former client, one current client.

a. Can always be cured by consent of former client.


B. CONCURRENT REPRESENTATION IN LITIGATION
Two basic fact patterns:

1. Interests of one client run contrary to the interests of another (divergent interests)

2. Animosity between two clients is great

1. Professional Rules on Concurrent Representation
A conflict of interest arises when a lawyer wants to withdraw but the client wants her to continue or would be harmed by the withdrawal.

M.R. 1.7(a)
Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if:
(1) The representation of one client will be directly adverse to another client; or

(2) There is a significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.

M.R. 1.7(b)
Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if:

(1) The lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;

(2) The representation is not prohibited by law;

(3) The representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and
(4) Each affected client gives informed consent, confirmed in writing.

Note: The lawyer’s reasonable belief requirement is the “consent plus” element required before proceeding when a representation might be “materially limited.”

Big firms: Under the MRs a law firm is treated as one lawyer for the purposes of conflicts of interest. This area is governed by M.R. 1.10(a) – imputation of conflicts.

2. Concurrent Representation in Civil Litigation
Westinghouse Electric Corp. v Kerr-McGee Corp. (1978)
ISSUES: (1) Whether an A-C relationship arises only when both parties consent to its formation (2) whether the size and geographical scope of a law firm exempt it from the ordinary ethical considerations applicable to lawyers generally.

FACTS: D’s in antitrust case appealing from denial of motion to have law firm Kirkland & Ellis disqualified from further representing P’s Westinghouse.

Westinghouse makes nuclear reactors; told utility companies (Ds) that some of its long-term uranium supply K’s had become impracticable under the UCC.

Kirkland is representing Westinghouse and American Petroleum Institute (API) at the same time; the utility company D’s are members of API.

Prepared a report on pending energy legislation for API; interviewed lots of oil companies.

Report essentially said “oil companies are not colluding to influence uranium production or competition in that market”

They released the report the same day they filed suit against API on behalf of Westinghouse alleging antitrust and manipulation of the uranium market.

HOLDING: District court abused its discretion by just applying agency theory to decide if the A-C relationship was formed with the oil companies answering the survey, and was wrong to take firm’s large size into consideration.

The oil companies had a reasonable belief that they submitted the survey answers confidentially. Westinghouse should be able to choose b/w dismissing the affected oil companies from the case, or discharging Kirkland & Ellis as its attorney in the case.
C. CONCURRENT REPRESENTATION IN TRANSACTIONS

State v Callahan (1982)

FACTS: Ruth Fulton, old lady, owned 320 acres; born in Kansas but had lived in Cali for 60 years; leased land to a neighbor. Decided to sell – was to sell to Lygrisse; he suggested Callahan represent them both in the transaction.

Callahan drew up the sales K based on Lygrisse’s input; Mrs. Fulton signed w/out really understanding. K said that seller would give deed to buyer at closing, and land would be included w/other land in a mortgage to the bank.

Based on a 2nd K Callahan drew up, Mrs Fulton thought she had a 2nd mortgage on the land (after the bank’s). Lygrisse defaulted on the final payment and she sought to foreclose. Callahan told her he couldn’t represent her on that due to a conflict of interest (turns out he and Lygrisse were also in business together).

Turns out they had no mortgage, they just had a promissory note. Callahan finally told them this after they wanted to foreclose.  
Screening:
Under the Model Rule, screening is not permitted as a means to cure a conflict of interest.

D. SUCCESSIVE CONFLICTS Pgs 640-667…
In successive representation cases, if the matters are not the “same or substantially related” the lawyer may proceed without even consulting the former client.

If the matters are substantially related and the lawyer will be adverse to the former client, the former client’s consent is needed before going forward.

M.R.1.9(a): A lawyer shall not “represent another person in the same or a substantially related matter in which that person’s interests are materially adverse to the interests of the former client unless the former client consents after consultation.”

Even if the former client consents to the new representation, that does not forgive the lawyer his duty of confidentiality owed to the former client.

1. Successive Representation of Joint Clients
Brennan’s Inc. v Brennan’s Restaurants Inc. (1979) US Ct of App 5th Cir.

FACTS: 

P = Brennan’s Inc. who own and operate Brennan’s restaurant in New Orleans.

D = Corporation operating other restaurants out of state.

Attorney Wegmann ( general counsel for the Brennan family businesses.

The registered service marks that are the subject of the underlying suit are “Brennan’s” and “Breakfast at Brennan’s” – Wegmann prosecuted the patent for these service marks.

Two sides of the family fell out, resolved dispute by splitting stock b/w Ps and Ds in underlying action; Wegmann opted to represent D corporation and severed ties w/ P.

After this settlement, both sides claimed ownership of the (SM)s and continued to use them.

P has sued claiming ™ infringement; D responds that the TM is for all of them and that the marks/registrations are invalid.

Wegmann hired attorney Sprung to help defend the case; Ps moved to have both disqualified, Wegmann b/c of the conflict and Sprung by imputation.

D’s response is that b/c Wegmann represented both the P and D in the trademark prosecution, there is no conflict b/c there are no confidences to break.

HOLDING: Affirmed the disqualification of Wegmann: he is obliged not to misuse information acquired in the course of representing his former client.

As for attorney Sprung, the cause is remanded to determine whether, as Ps claim, Wegmann represented the Ps only in the patent action, and not the P and D. If he represented them both, this court sees no reason why Sprung should be disqualified: Sprung couldn’t have learned anything about the Ps from Wegmann that the Ds didn’t already know.

Rule of Brennans: An attorney has:

a. The duty to preserve confidences of a former client, and

b. The duty of loyalty to a former client
Some courts distinguish between primary and secondary clients. In some cases that make the distinction, when a joint representation ends, the lawyer may continue representing the primary client as against the secondary client.

2. The Substantial Relationship Test
Test has two elements. Party seeking to disqualify opposing counsel must show:

1. Actual A-C relationship b/w the moving party and the attorney he seeks to disqualify

2. Substantial relationship b/w the subject matter of the former and present representation(s).

In Re: American Airlines, Inc. (1992)

FACTS: 

AA is seeking mandamus relief to get V&E disqualified from representing P Northwest Airlines.

One V&E partner accepted AA as a client at the same time another partner had told Northwest that they wouldn’t take any other airline as a client until V&E and Northwest decided if they were going to work together.

This situation existed for a matter of a few days.

AA’s lead counsel later was Weil Gotshal – turns out they’d represented Northwest and Continental (joined in this case) before, so Northwest moved to disqualify Weil when AA said they weren’t willing to drop their motion to disqualify V&E.

AA’s main argument is that V&E has represented them before in anti-trust litigation…that they are AA’s “Houston anti-trust counsel”; to represent Northwest would mean breaching confidences from those prior cases.

Northwest argues that the information V&E got from AA in these prior representations is public knowledge, hence no secret, but the court said that doesn’t matter. There’s no exception in the model rules for prior representations that are substantially related, but involved only public info.

HOLDING: V&E’s prior representation of AA is substantially related to its present representation of Northwest, and even if the information in the prior cases was publicly available, the disqualification of V&E for conflict of interest in successive representations is still required. Goodbye V&E.
E. IMPUTED CONFLICTS Pgs 667-684
Attorneys in the same firm: governed by MR 1.10(a)

Migrating attorney: governed by MR 1.9(b)

Fiduciary obligations: In a case with a P v 15 different asbestos manufacturers, if the 15 Ds cooperate and share information to build their defense, each lawyer will owe a fiduciary duty to the other Ds.

Rationale for the imputation rule in large firms:

1. Lawyers who practice together tend to discuss their cases; the rule presumes confidences have been shared.

2. Firm lawyer’s share common financial interests – if one’s interest is adverse to the client’s it’s assumed the whole firm is adverse.

3. Could cause loss of confidence in public in the legal profession.

M.R. 5.2: RESPONSIBILITIES OF A SUBORDINATE LAWYER

(a) A lawyer is bound by the Rules of Professional Conduct notwithstanding that the lawyer acted at the direction of another person.

(b) A subordinate lawyer does not violate the Rules of Professional Conduct if that lawyer acts in accordance with a supervisory lawyer's reasonable resolution of an arguable question of professional duty.

What about when lawyer moves from firm A to firm B, was disqualified from taking client X while at firm A, but now client X approaches his new firm, B, seeking their representation? Can he/firm B do it?

· Depends on whether while at firm A he learned material confidences. The rules aren’t clear on how a situation like this should pan out.

2. Imputed Disqualification and Migratory Lawyers
Note: If the lawyer does not acquire confidential info, and was not in a position to acquire it at the first firm, then migrates to another firm, there is not a successive conflict imputed to him at the 2nd firm.

Nemours Foundation v Gilbane (1986)

Essentially extended the MR provision for government attorneys to private attorneys and upheld the use of screening (aka Chinese Wall, aka Cone of Silence) to section off an associate who had recently joined the firm and thus avoided an attempt to disqualify based on imputation.

Nemours is minority law; most courts don’t allow screening as a device to avoid imputed conflict. Under the rules and in most courts, the conflicted attorney would impute the conflict to firm # 2 and disqualify them too.
CHAPTER 8: WHO IS THE CLIENT? Pgs 708-730
A. INDIVIDUAL OR ENTERPRISE?
When an organization is “at peace”, deciding who personifies the client and may make decisions for it is not difficult: the person designated by the organization’s powers-that-be to deal with the organization’s lawyer(s) personifies the client.

1. Relationship between the organization’s lawyer and its officers
Meehan v Hopps (1956)

FACTS: Appeal from an order in a case where stockholders et al sought an accounting b/c they felt Mr. Hopps, former chairman of the board of Rhode Island Ins. Co. had run the company for his own personal gain. The order was a denial of a motion to enjoin Edwards & Angell law firm from participating in the case due to dual relationship as lawyers for Ins. Co and Hopps.

ISSUES: 

(1) Was there an attorney client relationship b/w the firm and Hopps? 

Hopps claimed the following work was done for him personally (rather then for the Ins. Co.):

· His employment K was written up

· Work done on a hostile takeover matter involving a Cuban interest

· Alleged they looked out for his personal interests in controversy over funds with another insurer in which Hopps had an interest

· Controversy b/w Ins. Co. and insurance commissioner in CA: commissioner wanted Hopps removed as president.

(2) What effect does representation of the company have?

_ Court said there’s no precedent supporting Hopps’ premise that b/c the firm has represented the company, it’s barred from representing the company in a suit against one of its officers.

HOLDING: Essentially the firm acted as attorney to the Ins. Co. as a corporate entity, but NOT as counsel to Hopps as an individual, so he’s not able to establish a conflict b/c there’s no A-C relationship. Hopps’ belief that there was an A-C relationship b/w he and the firm was not reasonable.

RULE from Meehan: A lawyer for a corporation represents the corporation and not the individual officers, directors or shareholders.
M.R. 1.13(d): 
In dealing with an organization's directors, officers, employees, members, shareholders or other constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the organization's interests are adverse to those of the constituents with whom the lawyer is dealing.

Note: 1.13(d) is like a Miranda warning for corporate officers who approach a corporation’s lawyer and divulge/attempt to divulge information adverse to the corporation (e.g. “I have been cooking the books and the shareholders don’t know.”)

M.R. 1.13(e):
A lawyer representing an organization may also represent any of its directors, officers, employees, members, shareholders or other constituents, subject to the provisions of Rule 1.7. If the organization's consent to the dual representation is required by Rule 1.7, the consent shall be given by an appropriate official of the organization other than the individual who is to be represented, or by the shareholders.

Note: So the corporate officer being represented may not consent on behalf of the organization to the lawyer representing both he individually and the corporation at the same time.

Who controls a corporation’s A-C privilege?

· The privilege belongs to the corporation, not individual corporate officers.

· Corporate law generally says that the board of directors or a person they have authorized may act for the corporation, if shareholders approval isn’t needed.

· Routine litigation decisions usually delegated to an individual corporation officer, but in bet-the-company type cases, the whole board must approve actions.

· Current management controls the privilege, so if former management (e.g. they got fired) tries to invoke the privilege, no dice. Only the current guys can invoke it.

2. Representing an organization and its agents in derivative actions
Yablonski v. United Mine Workers of America (1971)

FACTS: Action by Yablonski and other mineworkers against the UMWA and 3 named officers for misspending funds. 

ISSUE: Can the firm representing the UMWA and the 3 officers continue representing UMWA after withdrawing as counsel for the 3 named guys?

TWIST: There is other litigation in which the UMWA regular counsel has represented one of the named officers (Boyle), sometimes in conjunction w/ representing the union, other times not.

HOLDING: The firm is disqualified, they can’t represent the named officer Boyle in derivative actions and the UMWA in the present action without a conflict.

RULE for shareholder derivative suits:


In almost all instances (particularly when a large corporation is involved), a court will not allow regular corporate counsel to represent the named board members. Protecting the interests of the individual members may not coincide with the interests of the corporation, which creates a conflict. Might get a different result for small, closely held corporations.
It’d be like trying to represent Ken Lay and the Enron Corp. at the same time.
3. Duties of Corporation’s Lawyer Faced with Corporate Wrongdoing
MR 1.13(b): 
If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law which reasonably might be imputed to the organization, and is likely to result in substantial injury to the organization, the lawyer shall proceed as is reasonably necessary in the best interest of the organization…

Note: It is only acts that are harmful to the organization that trigger the lawyer’s duty to act.

What can the lawyer do? MR 1.13(b) provides a (non-exhaustive) list:

(1)
Asking for reconsideration of the matter;

(2)
Advising that a separate legal opinion on the matter be sought for presentation to appropriate authority in the organization; and
(3)
Referring the matter to higher authority in the organization, including, if warranted by the seriousness of the matter, referral to the highest authority that can act on behalf of the organization as determined by applicable law.

But what if the lawyer goes to the Board of Directors and they want to act in a way that will harm the corporation, hence the shareholders?

· The lawyer can “bail out” under M.R.1.13(c):

M.R.1.13(c): 
If, despite the lawyer's efforts in accordance with paragraph (b), the highest authority that can act on behalf of the organization insists upon action, or a refusal to act, that is clearly a violation of law and is likely to result in substantial injury to the organization, the lawyer may resign in accordance with Rule 1.16.

In Re American Continental Corp./Lincoln Savings and Loan Securities Litigation (Jones Day) (1992)

This is a Memorandum Opinion on decisions as to summary judgment motions in the underlying case.

FACTS: Action for fraud, breach of securities law, etc. by purchasers of securities of ACC. Actions charge professionals providing services to ACC and/or Lincoln. Actions originate from dealings of Charles Keating, former ACC Chairman. Jones Day is one of the service providers being sued. Issue regarding Jones Day is whether they knew of ACC’s fraudulent loan activity, and assisted that fraud with opinion letters, advice on making ACC’s files appear SEC compliant, etc.

HOLDING: Summary judgment is denied on a claim of breach of fiduciary duty owed by Jones Day b/c the court doesn’t accept the firm’s argument that any attempt to confront the wrongdoing of ACC board members would have been futile. The firm owed a fiduciary duty to the corporation.
B. ALMOST CLIENTS 759-64, 768-75, skim 775-85
1. Representing a Closely Held Corporation or Partnership

Fassihi v Sommers, Schwartz, Silver, Schwartz & Tyler, P.C. (1981)

FACTS: 

· P is 50% shareholder, officer and director of a professional medical (x-ray) corp. Allegations include breach of A-C relationship; Ds argue no relationship existed.

· Two doctors formed a corporation at a hospital, both had equal shares in the corp. One of them decided 18mos later he wanted out, and asked the D firm to oust the other Dr. 

· P Dr. Fassihi got a letter from the D firm telling him that his interest in the corp was terminated, following a meeting of the “board of directors”.

· The doctor who kicked the P out had an arrangement w/the hospital making him solely responsible for staffing the radiology dept. The D firm had knowledge of this but didn’t tell the P when the corp was being formed.

· D law firm is claiming it doesn’t have to answer questions about ousting the P from the corporation b/c of the A-C privilege. Says the communications were made on the part of the majority of the board of directors, who are the control group, so they own the privilege.

ISSUE: What duty does an attorney representing a closely held corporation have to a 50% owner of the business entity as an individual?

HOLDING: 

(1) The attorney’s client is the corporation and not the individual shareholders.

(2) But that doesn’t mean that the attorney doesn’t owe a fiduciary duty

(3) P Fassihi was a member of the control group (board of directors) so A-C privilege may not be asserted against him.

(4) Also a possible fraud exception to the A-C privilege.
Piercing the Privilege for Almost Clients: The Garner Doctrine
· The Garner case (quoted in Fassihi above) held that shareholder-plaintiffs in derivative suits can get access to info protected by the corporation’s A-C privilege if they can show “cause why [the privilege] should not be invoked in the particular instance.”

· Garner lists various factors as to what counts as “good cause” for access to the info; the factors reflect exceptions to the A-C privilege, and whether the shareholders have made a plausible showing that the derivative claim seeks to remedy a serious breach of duty owed by the corps agents to the corp.

· Garner court reasoned that when management is charged w/ a breach of fiduciary duty owed the shareholders, that’s reason enough to interfere w/ confidentiality.

· Some argue that the Garner doctrine is too broad and should be replaced with the crime-fraud exception only.

· Garner is concerned with bad faith in asserting the privilege (crooked board members hiding behind A-C privilege), not with bad faith in talking to counsel with an illegal purpose in mind.

· Garner rule stems from the premise that a beneficiary is entitled to know how the authority he has granted to a fiduciary has been exercised, and also b/c the parties have a mutual interest, the faithful fiduciary should have nothing to hide from his beneficiary.

To bring a derivative suit, shareholders must make:

1. a plausible showing of

2. a meritorious claim that management has made a

3. serious breach of fiduciary duty.

If the shareholders do this, management cannot invoke the corporations A-C privilege. Note that this is different from the crime-fraud exception b/c it covers past crimes, not future crimes.

2. Representing a Fiduciary
Fickett v. Superior Court of Pima County (1976)

FACTS:

· Fickett is an attorney for a former guardian of an estate. The ward of the estate was an incompetent old lady. Complaint is that he was negligent in failing to discover that the guardian was attempting to misappropriate the funds to his own use and making investments for his personal benefit.

· The former guardian was Schwager: he sold the $1.3million in stock that made up the estate, built a business building, leased it to his wife for a hairdressers and another company in which he had an interest. Both went bankrupt. He paid himself and other members of his family large amounts for “management services” for the building.

ISSUE: 

General rule is that absent fraud or collusion an attorney could not be liable to one other than his client in an action arising out of his professional duties (privity requirement). Does the attorney to the guardian owe a duty to the ward?

HOLDING:

When an attorney undertakes representation of the guardian of an incompetent, he assumes a relationship with the guardian and the ward.

RULE: As long as the attorney and guardian are communicating about the guardianship, the guardian cannot invoke the A-C privilege to hide these discussions from the ward.
C. LAWYERS FOR THE GOVERNMENT Pgs. 785-804
1. Identifying a Government Lawyer’s Client
The possibilities include:

1. the public

2. the government as a whole

3. the branch of government in which the lawyer is employed

4. the particular agency or department in which the lawyer works

5. the responsible officers who make decisions for the agency

#4 (agency or department) is the everyday answer for most government lawyers.

In re Lindsey (1998)

ISSUE: Can an attorney in the Office of the President, having been called before a federal grand jury, refuse on the basis of government A-C privilege to answer questions about possible criminal conduct by government officials and others?

HOLDING: When the government attorney learns of criminal actions in his capacity as an attorney, he can’t rely on the A-C privilege to withhold information, even if legal advice was being sought.
POLICY ISSUE:

The tension is b/w making sure government offices are operated honestly and turning government attorneys into public watchdogs.

The Lindsey case involved a past crime, so the same information in the hands of a private person/attorney would have been covered by the A-C privilege.

D. LAWYERS FOR A CLASS Pp. 813-15, 824-26, 832-45.
Lawyers for a class often construct the client by defining the objectives of the representation. A class is often defined in terms of a legal theory formulated by the lawyer.

Two broad types:

Lawyers seeking to be social advocates or reform institutions.

Entrepreneurial lawyers seeking to enforce the legal rights of a class and collect a large fee.

Collusion:
John C. Coffee sees two problems with class action suits:

(1) Some claims will be pursued where the total social costs (public costs plus defendant costs) are greater than any social benefits. Result: bad over-enforcement of law.

(2) Some collusive settlements more in the interests of the Ps lawyer and the Ds, which sacrifice the interests of the P class. Result: bad under-enforcement of law.

Coffee argues that if the fee is severed from the settlement amount in favor of a lodestar approach (ie. it is no longer “the more the P gets, the more their attorney gets), this actually encourages collusive settlements where Ds trade low settlement totals for high fee awards.

Georgine v Amchem Products, Inc. (1994)

FACTS: Asbestos class action for personal injury or wrongful death damages. 20 named defendant companies represented by the CCR – Center for Claims Resolution. Ps and Ds filed a joint motion seeking temporary certification of an opt-out class for the limited purpose of seeking approval of the proposed settlement. This class would be persons who had been exposed to asbestos, but had not filed suit prior to Jan 15, 1993 (when the complaint in this case was filed). This would include people who were not now ill but might get ill in future.

Some members of the class objected to the certification of the opt-out class, saying they weren’t adequately represented and the settlement wasn’t fair.

ISSUE: Whether the proposed settlement is fair to the class.

HOLDING: The court’s opinion examined: (a) selection, qualifications and conduct of class counsel (b) conflict of interest: objectors brought in an expert professor who said there was a MR 1.7(b) conflict. As the professor saw it, the proposed agreement would mean that future Ps would be stuck with settlement amounts that were unfairly small; court rejected this notion. Also looked at alleged MR 5.6 violation – objectors claimed that Ps counsel would be unjustly limiting their future representation/advice to future clients by agreeing that they would advise such future clients to undergo specified ADR. (c) Collusion: 

Confidential Info: Any and all info an attorney learns re: the representation, regardless of the source. Don’t blab about your clients.





A-C Privilege: Evidentiary rule. Invoked in a formal proceeding to protect info. Allowed to be urged when lawyer/client doesn’t wish to answer Q’s in formal proceeding.
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