LAND USE
Marcilynn Burke

Euclidian Zoning
i. Use, height and area

ii. Nuisance (prevention)

iii. Takings – 75% diminution

iv. Police power

v. Presumption of validity – a legislative act

vi. Expertise

Village of Euclid v. Ambler Realty Company 272 U.S. 365 (1926)
Burke wants us to recognize: (i) the reliance by the court on expertise – that apartment houses posed a threat to the public health, safety and welfare, and (ii) nuisance law – that apartment houses are a nuisance and affect the quality of life of neighbors.

Level of judicial scrutiny:

· “not arbitrary and unreasonable, having no substantial relation to the public health, safety, morals or general welfare.” – Zoning that avoids this description will stand.
· “will not scrutinize its provisions, sentence by sentence, to ascertain by process of piecemeal dissection”

· Case also illustrates deference to expertise.

Board of Supervisors of Madison County v Gaffney (1992) pg.61

· Neighbor is unhappy because there’s a nudist camp operating on the land next to him.
· This is an example of inclusive zoning, which provides a list of permitted uses – anything not on the list is verboten.
· Court said that the nudists lose because nudist colony isn’t on the list.
Covington v Town of Apex 423 S.W.2d 537 (1992) pg.71
· Landlord wanted an electronics assembly business to be its next tenant, which would have allowed it to charge higher rent.
· Neighbors who were zoned residential objected to the rezoning that would allow the assembly business in; the neighbors said it was spot zoning.

· When can a town re-zone? When it’s reasonably necessary to uphold the public health, safety and welfare. Rezoning will be evaluated to see if it has been done arbitrarily or capriciously.
· Ideally you’d bring in a realtor as your expert who would testify that the building was put up for rent for a reasonable length of time, and the electronics assembler is the best/only rental candidate.
· Identifying spot zoning: (i) size (ii) compatibility w/ comprehensive plan (iii) benefits and detriments to community (iv) relationship to other uses (v) damaging or destroying the comprehensive plan.
· This case reflects minority law; majority law is that spot zoning is per-se invalid.
“Permitted use” means one of a list of uses that requires you to file a permit; the city can impose conditions on the issuance of that permit.

Spot zoning in Texas
“An unacceptable amendatory ordinance that singles out a small tract for treatment that differs from that accorded similar surrounding land without proof of changes in conditions….Spot zoning is regarded as a preferential treatment which defeats a pre-established comprehensive plan….It is piecemeal zoning, the antithesis of planned zoning.” – Pharr v Tippett, Texas Supreme Court 1981.

Flexibility Devices:

· Variances

· Use Permits: Special Use Permits, Conditional Use Permits, or Special Exceptions

· Floating Zones and Contract Zones

· Planned Unit Development (PUD)

Area (or non-use) variances, and Use variances.
Practical difficulties test and unnecessary hardship tests.

Arbitrary and capricious standard.

Legislative versus adjudicative (deference).

Area variance: A board may authorize variances in height, area, setback and side yard regulations.

Use variance: A board is not authorized to make use variances. It is considered tantamount to an amendment and that authority is reserved for city council.

Texas law [AREA VARIANCES ONLY]: A board of adjustment may: “authorize in specific cases a variance from the terms of a zoning ordinance if the variance is not contrary to the public interest and, due to special conditions, a literal enforcement of the ordinance would result in unnecessary hardship, and so that the spirit of the ordinance is observed and substantial justice is done;” Texas Local Government Code §211.009(a)(3)
In Texas to get a use variance you need to be able to meet both of these tests:
Special conditions test:

i. Hardship is unique to the property related conditions (not unique to the property owner)

ii. Not authorized merely to make the “highest and best use” of property.

iii. Financial hardship is insufficient.

Unnecessary hardship test:

i. Not personal to the property owner

ii. Not self-created

iii. Relates to condition associated with the topography or shape of a lot

iv. Application of zoning must be unreasonable and reasonableness test viewed in light of practical difficulty of applying ordinance to property.

Other flexibility devices:
Devices that give municipalities the ability to examine specific impacts of projects and tailor approval to avoid undue impact that would result from strict adherence to Euclidean Zoning.

Janssen v. Holland Charter Township Zoning Board of Appeals (2002) pg.78

Casebook authors put this in to show the danger of variances.
Janssen wants to turn agriculturally zoned land into residential land.

Unnecessary hardship analysis [applied for this Michigan case]:

i. Could the property reasonably be used in a manner consistent with existing zoning

ii. The landowner’s plight is due to unique circumstances and not to general conditions in the neighborhood that may reflect the unreasonableness of the zoning

iii. A use authorized by the variance will not alter the essential character of the locality

iv. The hardship is not the result of the applicant’s own actions. 
Jones v City of Carbondale (1991) pg.84

· Involves a special use permit – this is a use that is envisioned in the zoning ordinance and approved of beforehand. Adjudicative in nature.
· A variance allows a landowner to do something that the zoning ordinance forbids, whereas a use special permit allows a use that the ordinance authorizes. Adjudicative in nature.
· An amendment changes or alters the original ordinance or some of its provisions.

· Jones made an argument that the board was making an amendment to the zoning ordinance (which under the relevant statute required a two-thirds vote), but the court rejected that argument, holding this was really just a special use permit, which needed only a simple majority.
· Jones also tried to argue that requirements attached to the special use permit (e.g. dedicating land to street improvements) constituted an amendment, but this argument was rejected because a statute authorized the board to attach conditions to the granting of a permit.

Rodgers v Village of Tarrytown (1951) pg.90

· Mrs. Rubin, landowner, gets permission to have a portion of her property rezoned for apartments, but it is not fixed beforehand where exactly the rezoned portion will be. This is why it is called a “floating zone.”

· The neighbors claim this is really just spot zoning to the benefit of Mrs. Rubin.

· Court says that the relevant inquiry is not whether the particular zoning under attack consists of areas fixed within larger areas of different use, but whether it was accomplished for the benefit of individual owners rather than pursuant to a comprehensive plan for the general welfare of the community.

· Using the two-step floating zone process, whereby (i) apartments are deemed permissible in a certain zone then (ii) the location is decided later, this affords the local government greater flexibility. The downside though is that predictability is reduced – current landowners don’t know where the apartments will wind up.

Peters v Spearfish ETJ Planning Commission (1990) pg.94
Planned Unit Developments (PUDs)

· Drawn from tools such as special use permits and floating zones

· Particularly suited for large, mixed-use developments

· Efficient

· Aesthetically pleasing

· Lower costs (infrastructure is concentrated and minimized)

· More open space for individual owners

· Inclusion of affordable housing.

Danger is that in approving a PUD, the granting authority (e.g. city council) will lose sight of the comprehensive plan with all the bartering that goes on between government and the developers with PUDs.
A PUD is a multi-use development and will include zoning for a number of different uses: single family residential, apartments, a motel, etc.

In this case the board removed the population density requirements to get the development underway; the court would not allow this.

Site plan review: the scheme might allow proposed uses (i.e. the zoning ordinance and comprehensive plan will allow it) but the local council can still use site plan review to deny permission; there is a right to these uses, but not an absolute right.

It makes a difference if the proposed use is permitted under the ordinance, or an allowable use. Site plan review can be used to attach conditions, provided there’s a basis to do so.
Colorado Springs v SecurCare Self Storage (2000) pg.100
· Original plan was to put self-storage units on 4.4 acres in Colorado Springs, but then changed development plan to put a gas station on 1 of the acres.

· At a public hearing, members of the community showed up to protest, so the planning commission refused the development plan.

· A permitted use is defined as “any use of land or a structure which is allowed by right in a zone district and subject to the requirements of that district.”

· The requirement of the district in this case was compatibility with the surrounding area.

· Burke says that what’s at issue here is deference: the majority is unwilling to substitute its judgment for that of the municipality in denying the development plan.
Chapter 3: Subdivision Regulation pg.105

5 components of subdivision review:

1. Discretionary review to allow for disclosure and mitigation of environmental harm

2. Assurance of adequacy of infrastructure (flood control, congestion, etc.)

3. Opportunity to shift costs of development to developer

4. Review to insure compliance with planning and subdivision standards

5. Assurance the site is well planned, safe, etc.

Loftin v Langsdon (1991) pg.108

· Loftin purchased a large tract, accessed by an easement belonging to him.

· He spent $ improving the easement; widening, power lines, water supply.

· Director of Community Development for the county believed he had constructed a new road, which brought his project under the Planning Commission’s subdivision regulations.
· Loftin’s argument is that the easement had always been there, all he did was touch it up.
· He also said the utilities weren’t required, he just did them to make his plots more marketable.

· The court can’t allow the developer this work-around otherwise he would be able to sidestep safety standards. Greater point – developers can’t use a reliance argument for improvements they’ve made to exempt themselves from review and regulation associated with subdivision.
Garipay v Town of Hanover (1976) pg.115
· Appeal from denial of subdivision approval; grounds for denial was that access road was too steep/narrow to support the volume of traffic generated by the addition of 49 new homes to the existing 18 homes.
· Main point to this case was that approval was denied because of offsite conditions.
· The notion that a proposed development is “premature” is a relative concept – the town has the right to decide whether a plot is ripe for a given level of development.
Burrell v Lake County Plan Commission (1993) pg.119

· Application for subdivision disallowed on the ground that an engineer’s evidence demonstrated existing surface water drainage problem made the site unsuitable.
· Developers claim that the planning commission’s decision was not supported by substantial evidence.
· Reviewing court says that it will not determine the weight or credibility to be given to scientific evidence such as this. The court’s role is to determine whether the evidence before the commission taken as a whole provides a reasonable evidentiary basis for the commission’s determination.
· Court will only vacate the decision if the findings are clearly erroneous.
· Probably the most valuable lesson here is a demonstration of how to defeat the project – wheel in experts who will show that the developer cannot meet one or more of the standards required of developments.
Vested Rights to Develop
Western Land Equities, Inc. v City of Logan (1980) pg.124
Timeline:

Feb 1969 – plaintiffs purchase land

April 1976 - Property zones m1

July 13, 1977 - Plaintiff’s plan gets first reading before CPC

Aug 10, 1977 – date for which second reading was scheduled

Aug 18, 1977 – municipal council refers plan back to CPC with recommendations for conditions

Sept 14, 1977 – Second reading; matter tabled 60 days

Oct 12, 1977 - CPC on record as opposing residential in M-1
Nov 9, 1977 – CPC rejects plan

Nov 1977 – plaintiffs unsuccessfully appeal to council

Dec 1977 – plaintiffs file suit in district court

Jan 3, 1978 – City enjoined from applying amended zoning ordinance to plaintiff’s property

Jan 19, 1978 – City amends M1 zoning to exclude residential development

· General rule is that an applicant for a building permit does not acquire any vested right under existing zoning regulations prior to issuance of the permit or official approval of the subdivision.

· Zoning estoppel/substantial reliance:

· Set quantum test: asks whether there has been a material change in the developer’s position (used by majority)
· Proportionate test: compares the percentage of the total cost of the project spent before the zoning change, as compared with the amount yet to be spent.

· Balancing interests: weighs the owner’s interest in developing his property against the interests of public health, safety, morals or general welfare.

· This court held that an applicant is entitled to a building/subdivision permit if his proposed development meets the zoning requirements in existence at the time, and he proceeds with reasonable diligence. There is an exception whereby the amended statute would apply in “compelling” circumstances. This is minority rule.
Texas handles this by statute: Tex. Loc. Gov’t Code Ann. § 245.002 (Vernon 2002):
(a)  Each regulatory agency shall consider the approval, disapproval, or conditional approval of an application for a permit solely on the basis of any orders, regulations, ordinances, rules, expiration dates, or other properly adopted requirements in effect at the time the original application for the permit is filed. (So Texas’ rule is that you are entitled to have your application ruled on under rules in effect when application was tendered)
(b)  If a series of permits is required for a project, the orders, regulations, ordinances, rules, expiration dates, or other properly adopted requirements in effect at the time the original application for the first permit in that series is filed shall be the sole basis for consideration of all subsequent permits required for the completion of the project.
(c) After an application is filed, an agency may not shorten the duration of any permit.
(d) If a change in law after the application is filed would enhance or protect the project, the permitee may take advantage of the change.

Streamlining and Development Standards
Norco Construction, Inc. v King County (1982) pg.131

Facts: City has a streamlining process whereby the city must act on a permit application within 90 days, unless the permitee agrees to an extension of that time.

Streamlining is your vested right as a developer to be reviewed under the current regulations, and to complete the project as a property right subject to due process and the takings clause.
Kaufman & Broad Central Valley, Inc. v City of Modesto (1994) pg.137

· Facts: the city wants to pass on the cost of civic improvements to the developer, but the problem is that the amount is a moving target: the city keeps adding new improvements and upping the fee.

· Greater point – the city can’t just have an open-ended fee policy where developers are subject to ever-rising fees; once the tentative map is approved, the fees can’t change.

· Common law is that even though government has given some preliminary approval, he may not be exempt from all zoning laws at the time he applies for the permit.
· In Modesto, the court recognizes the right of the legislature to do something a little bit different: a 1982 enacted ordinance means that fees are set at the time the development map application is deemed complete.
· Another ordinance also states that a local agency is precluded from imposing a condition on a building permit (e.g. paying for civic improvements) that it could lawfully have imposed on a previously approved tentative map. (This ordinance prevents the city from changing the game after one approval in order to pass on fees to the developer).
Chapter 4: Financing and Development of Infrastructure

· Exaction: a quid pro quo, whereby the government allows a property owner to proceed with her project, subject to certain conditions.

· Government may not condition the availability of some discretionary benefit on an agreement by the landowners to waive or forego a constitutional right.

Nollan v California Coastal Commission (1987) pg.147

· Facts: The Nollan’s wanted to knock down their old beach house and build a nice new one; the Coastal Commission said that a building permit would be granted on the condition that they granted an easement to provide beach access for the public.
· Generally the test is that if a land use substantially advances a legitimate state interest, it is not a taking. In this opinion Scalia adds in dicta adds dicta that it must also not deny an owner all economic value of the land (he got that from Lucas).
· Scalia adds new law in this case: there must be an essential nexus between the ends sought and the means employed to serve a legitimate state interest.
· Scalia said they could have conditioned new construction on a viewing platform so that passers-by could stop and see the beach. (Dicta).
· Most commentators believe that Nollan is confined to physical occupation cases, rather than cases in which government is trying to restrict what you do with your land.
Dolan v. City of Tigard (1994) pg.153
· Mrs. Dolan wants to enlarge and move her electrical store but the commission condition approval on her giving up 10% of her property as greenway space to help relieve flooding, and for a pedestrian/bike path.

· Mrs. Dolan says that the government is forcing her to choose between her 5th amendment right to just compensation and the building permit.

· Court said they must determine, per Nollan, whether there was an essential nexus between the legitimate state interest and the permit condition exacted by the city.

· The legitimate state interest cited was increased run-off from the newly paved parking lot, and also increased traffic from the larger store (hence a need for a bike path). The court agreed that these were indeed legitimate state interests.
· “Rough proportionality” standard: the dedication required must be “roughly proportional” to the harm anticipated by the proposed development.
· The government must make some sort of individualized determination that the dedication is related both in nature and extent to the impact of the proposed development. That is, government must make some effort to quantify findings to support dedication.

· Additional social costs, fair market value or reduction of social costs are three factors that the exaction might need to be “roughly proportional” to.
· While the city was able to establish that there would be additional trips to the new, larger store, the court wanted more evidence to support the pedestrian path requirement.

· The court also wanted the city to show why a private path couldn’t accomplish the same thing as a public path: why couldn’t it remain in Ms. Dolan’s hands?
· The right to exclude others (“most precious stick in the bundle of property rights”) looms large in this decision.
NOTE: IN AN EXACTION QUESTION, apply both Nollan and Dolan: (a) is there an essential nexus b/w the means and ends, and (ii) is the exaction asked for roughly proportional to the harm proposed.
Ehrlich v. City of Culver City (1996) pg.164

· This case is about “impact fees” – developer must give up $ to offset impacts.

· Plaintiff’s tennis club was a business failure, so he proposed to the city that they rezone his property to allow him to build condominiums to get some kind of economic return.

· The city said they would grant the permit, but the condition was a $280,000 recreation fee and an art fee of 1% of the cost of the project.

· Court held that Nollan and Dolan tests do apply to non-possessory takings; in this case the city is asking for money, not for an exaction that is a property right.
· For the $280K fee to fly, there would have to be an “essential nexus” (Nollan) between the fee and the building of the condos, and “rough proportionality” between the effects of the development of the condos and the amount of the fee exacted.
· The court did uphold the art fee though, likening it to a setback requirement in a zoning ordinance.
Volusia County v Aberdeen at Ormond Beach, L.P. (Fla. 2000) pg.167

· Deed restricted over-18’s only mobile home park was subject to an ordinance that required payment of a school improvement fee.

· Dual Nexus Test from the St. John’s case: (1) the development must generate the need, and (2) the development must enjoy the benefit.
· The County argued that if they exempt the residents of the mobile home park, then they won’t be able to generate enough money to cover the school program.
· The defendant mobile home park argued that the county was trying to impose a tax, rather than a fee, and they don’t have the power to tax.
· General requirements for impact fees: uniformity, earmarked for specific projects, fees are timely expended or refunded.

Strauss v. Township of Holmdel (1997) pg.175

Plaintiffs are 137 residents of a development with failing septic tanks; the development badly needed to be connected to the main sewer line.
The town was planning to charge $14,700 per lot – this figure reflected the improvement in value the landowners would expect to receive from being connected to the sewer main.
The amount would be recoverable over 20 years at about $60/month.

The homeowners challenged under EP, claiming there was no rational basis between the specific objective to be obtained and the requirement.
The court reasoned that there was no EP violation here because the benefit went to these residents only, so there is a rational basis to charge them alone. 
Greater point to this case is that it was okay here to single out a specific subset of residents to pay for an improvement because the benefit inured to them only. This is called an “involuntary assessment fee” – must be recovered over time.
Involuntary Special Assessment Districts:

Involuntary for the property owner

Municipality decides who pays

Paid over time, 10-20 years.

Traditional Assessment Districts:
Voluntary for the property owner

Owners petition municipality for establishment of district

Due annually for each parcel no matter the actual pace of development (usually with property taxes)

All properties are equitably assessed for the benefits enjoyed (e.g. based on square footage).

Business Improvement Districts:
Commercial revitalization

Public Improvement Districts (PIDs) in Texas

Safety, services and aesthetics.

Chapter 5 – PLANNING pg.181
Wolf v. City of Ely (Iowa 1992) pg.191

· The Wolf’s own a junk yard and would like an ordinance held invalid because it is not in accordance with the comprehensive plan.

· The court first (1) looked at the text of the ordinance (2) noted the lack of studies to support the plan, such as it was (3) noted the confusion over the zoning maps: they are a mess, many different versions which don’t match.

· Court cites to language in a prior case to explain what accordance with the comprehensive plan means: “If the board gave full consideration to the problem presented, including the needs of the public, changing conditions, and the similarity of other land in the same area, then it has zoned in accordance with the comprehensive plan.”

· A separate plan can provide evidence that there is rationality to the process, and that the particular decision wasn’t arbitrary or capricious.
· Often when a land use decision is overturned, it is because the governing body didn’t “do enough work.” Courts want evidence put forward as to why a particular decision was made.
Haines v City of Phoenix (1986) pg.206

· Planning commission denied request of development group to build 500ft building in area zoned for max of 250ft.

· Development group appealed to city, who gave them permission to build. The city’s decision is appealed by those opposed to the building.

· City’s defense is that they don’t have a general or specific plan, so they can’t be held to be acting inconsistently with a comprehensive plan, so the only issue is whether they acted consistently with the statute allowing height variances.

· The court doesn’t like this argument, and says that just because the city’s plan is incomplete doesn’t mean it’s not a plan.

· What the court ultimately said is that the rezoning must be consistent with the elements of the incomplete plan that are present. Having an incomplete comprehensive plan will not be a defense to failing to act in accordance with what you do have.
· The court notes that the usual standard of review is “rational basis.” The court will defer to the legislative body’s rezoning choice if there is any rational reason to support it.
· In this particular case, the standard of review is dictated by statute: consistency with the general plan.
· Consistency with the comprehensive plan will vary by court, some are strict constructionists, others interpret the plan loosely.
· The burden is on the plaintiff to prove that the change is consistent.
Pinecrest Lakes, Inc. v. Shidel (2001) pg.212

· Comprehensive plan provided that “…where single family structures comprise the dominant structure type within these areas, new development of undeveloped abutting lands shall be required to include compatible structure types of land immediately adjacent to existing single family development.”
· Shidel is facing a $26,000 reduction in value of his property because of non-conforming building, whereas if the developer is ordered to demolish the new homes, his loss will be $3.3million.

· Shidel had filed a civil action in circuit court against the developer, alleging the Development Order was inconsistent with the plan (the County Commission, having heard arguments that the development was not consistent with the plan, approved it anyway).
· In granting the injunctive relief (demolition) the lower court found the developer had acted in bad faith: he knew about the lawsuit but decided to wager on the Development Order approval holding up to later challenge.
· Point of the case is to illustrate the potentially very severe penalties (e.g. demolition) that can be meted out for failure to act in accordance with the comprehensive plan. 
· Also suggests that a plaintiff opposed to a development might be able to file a lawsuit and use the risk of continuing to enjoin the developer from proceeding.
Judicial Review of Land Use Decisions pg.224

Frito-Lay, Inc. v. Planning & Zoning Commission of the Town of Killingly (1998) pg.225

· Frito Lay owns a food plant in an industrial zone and they want a special permit for a wood burning generator.

· The commission accepted their application and held a public hearing.

· There were hearings on Jan 14, Feb 11, Mar 11 and Mar 26. The last three are the hearings at issue, because citizens showed up to talk about the Frito Lay application during the citizen participation portion of the meetings, even though they were told that issue was closed.

· Statutory deadlines dictated when decisions must be made: there must be a hearing within 65 days of receiving the application, the hearing must be completed with 30 days of its starting, and a decision must be rendered within 65 days or less after the end of the hearing.
· The commission rendered a 3-2 vote against approving Frito-Lay’s application.
· If you were a lawyer for the commission, would an instruction to the committee to disregard the citizen’s testimony given when it wasn’t supposed to be save the committee’s decision? Probably not, because the extra commentary went to the heart of the matter – one of the reasons given for denying the application was a “loss of faith” in Frito-Lay for broken past promises (this clearly came from citizen input).

· The court here decides that the appropriate remedy is not to deem the application approved, because once the commission blew the 30 day decision deadline, Frito-Lay could have taken the commission to court.
· Frito-Lay’s argument was that the streamlining statute meant they should have gotten automatic approval when they didn’t get a decision in time.

· Maybe the point to this case was just looking at the fairness of public involvement in land use decisions.
Judicial Control of Local Discretion
Fasano v. Board of County Commissioners of Washington County (Or.1973) pg.245

· Plaintiff homeowners are unhappy regarding the board’s decision to allow a zoning change permitting a trailer park.

· The board created a floating zone that would allow mobile homes on the 32 acres at issue.

· Is rezoning legislative or adjudicative? The traditional view is that substantial deference to amendments should be shown, and a presumption of validity should apply.

· In this case however, the court sees the decision as quasi-judicial. The reasoning was that the zoning board is not like a state or national legislature, so it shouldn’t be treated the same.

· Zoning ordinances are general policies whereas the designation of a floating zone is determining the permissible use of a specific parcel.

· Here the board must hold hearings, enter findings of acts and make reasoned recommendations.

· Issues here: 
· (1) by what standards does a county commission exercise its authority in zoning matters; 
· (2) who has the burden of meeting those standards when a request for change of zone is made; and 
· (3) what is the scope of court review of such actions?
· Issue (1) - The standard is that a change to the zoning must be in accord with the comprehensive plan.

· Issue (2) - The burden is on the party asking for the change; they must show (i) that they have a need, and (ii) that the change they are requesting will meet that need.
· Other jurisdictions criticize Fasano as having gone too far because it taps into local discretion too much. Other jurisdictions have rejected the idea of treating rezoning as a quasi-judicial matter.
· Contrary to Fasano, the majority of jurisdictions treat re-zoning as legislative, hence in the majority of states courts will defer to a decision to rezone.
· Issue (3) – the Fasano court never really reached this issue to set out what the scope of court review of zoning board actions is. Fasano points to “heightened scrutiny.”
In Re Convery (NJ 2001) pg.253

· An attorney (Convery) was found guilty of violating the Hatch Act – trading employment for political favors. He was previously mayor of the town. Using his contacts he attempted to secure a zoning ordinance variance for a client of his. To do this he offered to get a board member’s son a job with the county in return for the yes votes of two board members re: his client’s application.

· Convery also talked to the boss of a board member, and had the boss tell the board member to back-off his opposition to the project. Arguably there’s an implied threat here – the board member might have lost his job had he not voted the “right way.”
· Convery winds up before the disciplinary board for attorneys, where he argues that he was merely lobbying for what he thought was a meritorious project that was good for the town.

· The court here did not agree, equating what Convery was doing with an ex-parte communication with a judge in a conventional trial. This matters because in New Jersey boards of adjustment exercise quasi-judicial functions.
· The point of the case is: where do we cross the line from being an advocate in land use decisions? When can you lobby correctly and to whom? Here had the attorney sought a re-zoning, that would be legislative, whereas a variance was judicial hence he made an ex-parte communication.
· Remember Professor Duncan’s questions about ethics – could you, should you and would you?
· Campaign contributions also pose a problem in jurisdictions where land use decisions are quasi-judicial. Board of Adjustment members who have received contributions may not longer be impartial and perhaps should recuse themselves. Or maybe contributions should simply be publicly disclosed.

Sunderland Family Treatment Services v. City of Pasco (Wash.1995) pg.260

· Treatment service is seeking a special use permit for a teen group home.

· They promise that there will be adult supervision, no visits from friends, the structure of the house need not be changed, no smoking will be allowed, etc.

· The city denied the permit and made 5 findings of fact, which the court reviews to see if they are supported by “competent substantial evidence.” This means evidence that is adequate to support the conclusion.

· Finding 1: Location, size and intensity of use are not harmonious. This finding is not supported; while the use may not be identical to neighboring homes, the difference is not profound.
· Finding 2: Troubled children would be housed next to single family homes and apartments with elderly and small children. This finding is supported; the court acknowledges that this will be the mix of neighbors (but no conclusion is drawn).
· Finding 3: Impair the value of property by diminishing desirability as single family units. Finding not supported – court says that zoning cannot be based on stereotypes, and any reduction in value would be based on unsubstantiated fears of neighbors.
· Finding 4: Concentrating juveniles on one site, bringing more noise, security concerns, and other nuisances. Not supported – rests on unsubstantiated fears.
· Finding 5: The proposed use would be better placed in a more transitional neighborhood shifting from residential to commerce. Court said that this is a conclusion, not a finding of fact.
· Ultimately the court found that the findings were not based on substantial evidence, and that the neighbors’ objections alone were not enough. NIMBY. Demonstrates that opposition of the community alone won’t be enough to justify a land use decision.
· Greater point: the evidence relied upon in denying the special permit for the group home was very weak, essentially unsupported conclusions or neighbors fears.
TAKINGS
Be ready to argue in the alternative, that there was (a) a deprivation of all economic value under Lucas, or (b) that there was a regulatory taking under the Penn Central factors. Also may need to rule out physical occupation (per se taking under Loretto).
Penn Coal Co. v. Mahon (1922) pg.281
· Illustrates that a taking can be affected by regulation, not just physical invasion.

· Homeowner’s have surface rights by deed, but not mineral rights, and the coal company wants to mine the coal which will mean the homes subside and are ruined. The deed said that they took their property subject to subsidence.
· The homeowners attempt to enjoin the mining by relying on a PA statute for protection that forbids mining when surface structures will be harmed.

· “If a regulation goes too far, it will be recognized as a taking.”

· The court notes in considering the nuisance question that the public interest here is rather limited: it is a single home.

· Whether a diminution in value constitutes a taking will depend on the facts of each case.

· By making coal un-mineable, the statute has the effect of taking it.

· Another case, Plymouth Coal Co. v. Penn which required neighboring mines to leave a column of coal remaining (to avoid flooding) is different because it gives an average reciprocity of advantage. There is an implicit compensation to the “losing” party, because they are simultaneously benefited by the regulation that is burdening them.
· Holmes felt that the homeowners had only bargained for the surface rights, so their entitlements shouldn’t be increased after the fact to the detriment of the coal company.

· Brandeis, dissenting, sees the statute as merely a nuisance prevention measure, and he would uphold it. He said that nobody would question the use of the police power to stop the release of noxious gas, and this is functionally the same.

· Note though that in Keystone v. DeBenedictis the court upheld essentially the same law; the court attempted to distinguish Mahon in that it involved a single residence, but Keystone involved broader environmental and aesthetic concerns. More likely though the current court’s deference to the legislature explains the different holdings.

· The law recognizes three estates: surface, minerals themselves and support of the surface. The majority felt that the PA statute went too far in that it wiped out the third estate.
Penn Central Transportation Co. v. New York City (1978) pg.288

· Issue: Can NYC limit the development of a designated historic landmark without a taking?

· Test/Factors that must be considered to decide if government action “goes too far” and is a taking:

· [1] the character of the regulation (regulation = use restriction) – is it nuisance regulation or physical invasion?;
· [2] the economic impact of the regulation upon the private property owner, and
· This is a dollars and cents determination – what’s it going to cost the landowner?  
· [3] the extent to which the regulation interferes with the distinct investment backed expectations of the property owner.
· What did they have in mind for the land when they bought, particularly in light of background laws or nuisance?
· [4] the timing of the regulation (from Tahoe Sierra)

· The property owner seeking to develop a landmark may take a number of approaches to changing their building: (1) apply to the commission for a certificate of no effect (2) a certificate of appropriateness, or (3) a certificate of appropriateness on the ground of “insufficient return” – essentially hardship.

· Penn Central sought judicial review, hoping to have their restrictions deemed a taking.

· The court says that the claim that a taking has been established by a showing that there has been a denial of the ability to exploit a property interest is “untenable.”
· Court also says that the “whole property” should be considered when evaluating the impact of the regulation: Penn Central also owned a lot of other neighboring property, and they were granted TDRs.
· Mere diminution in value standing alone is not a taking.
· Rehnquist, writing the dissent, doesn’t like the singling out of Penn Central, and finds there is no average reciprocity of advantage. He would remand to see if the TDRs are adequate compensation.
Lucas v. South Carolina Coastal Council (1992) pg.297

· In 1986 Mr. Lucas bought his two lots, in 1988 South Carolina enacted a statute that would prohibit him from building on them.

· Compensation is required when government action deprives the property owner of “all economically beneficial use” of the property if it goes beyond what the relevant background of state nuisance and property law would dictate.

· Law must “do no more than duplicate the result” that could have been achieved in the courts. The law will not be a taking if it results in the same end as if you had gone to court and sued over nuisance.
· “Land use regulation does not effect a taking if it substantially advances a legitimate state interest”

· How could local government avoid having to compensate for a taking in the future? By leaving some beneficial economic use or by grounding the restriction in common law nuisance prevention.
Palazzolo v. Rhode Island (2001)
· The land in question originally belonged to a corporation to which Palazzolo was a shareholder, though the corporate charter lapsed and the land passed by operation of law to Palazzolo as an individual.

· Before the land passed from the corporation to the individual, legislation was enacted that restricted his ability to develop, so when Palazzolo became the title holder, the regulation was already in place.
· The transfer in ownership and the right to a takings claim is relevant in that if the land is sold with the understanding that a takings claim goes with it, the price will be set accordingly.
· The court does not set out the circumstances under which a legislative act would be deemed a “background principle of law” such that the 2nd owner was “on notice” that their right to a takings claim was gone.

· “Conceptual severance” – also known as the denominator problem.
· Greater point is that Palazzolo was left with $200,000 of economic value to his land, so he was not completely deprived of all value and can’t recover under Lucas, but he may be able to recover after applying the Penn Central factors.
In Texas, takings litigation is high stakes because the statute instructs the court to award costs to the prevailing party, whether it be the landowner or the government.

The Texas takings act vastly improves a Texas landowner’s protection from excessive regulation by defining as a taking any governmental action affecting private real property which reduces its value by 25% or more. Texas Private Real Property Rights Preservation Act, §2007.002(5). The Texas takings statute draws a line in the sand for state government: it can regulate as it chooses but if its regulations reduce property values more than 25%, it “takes” such property. 

This is true whether or not the regulation affects a landowner’s entire property. If a landowner owns 100 acres of land and the governmental action only affects five of the 100 acres but reduces the value of those five acres by more than 25%, the state governmental body “takes” those five acres notwithstanding the fact that the landowner still has 95 acres of land unburdened by the regulation. § 2007.002(5).

McQueen v. Office of Ocean and Coastal Resource Management
· McQueen bought land with a view to developing it; applied for permission to build a bulkhead. When his permit to backfill was denied, his land was underwater and he instituted an action for compensation.

· The state makes a public trust argument: it has presumptive title to the land, therefore has exclusive right to control which supercedes any private claim.

· Supreme Court of South Carolina found there was no taking; the lands were subject to the control of the state per the public trust doctrine.
Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency (2002) pg.307

· Algae are on the rise in Lake Tahoe due to increased runoff from continuing development of the area. Streams are particularly at risk because they are a natural algae filter.
· Moratorium on granting building permits; one resolution imposed an 8 month moratorium prohibiting all construction on high hazard lands, the other prohibited all construction on sensitive lands in CA for 32 months, and 8 months in AZ.

· Landowner claims a loss of all beneficial use for the 32 months, they are trying to fit themselves into a Lucas category, and wish to avoid the Penn Central analysis, particularly investment back expectations.
· The court distinguishes physical and regulatory takings precedent as being not interchangeable.

· In this particular area, the average length of time between lot purchase and beginning construction is 25 years, so the 32 month restriction seems more reasonable in light of that information.

· Court said that a fee simple estate can’t be rendered valueless by a temporary restriction. Anything less than complete deprivation or physical invasion requires a Penn Central analysis.
· Justice Stevens likes moratoria because it can allow for better planning.

· The court refused to adopt a categorical rule for temporary takings (e.g. anything over a year requires compensation).

· Court was not willing to find a taking for a temporary period, the moratorium was reasonable given the circumstances of the regional compact against building.
· In this case O’Connor added a 4th factor to the Penn Central test for whether there was a taking: the timing of the moratoria (if enacted close to a development, may be considered “suspicious.”)

Palm Beach Isles Associates v. United States (2000) pg.314
· 50.7 acres of plaintiff’s land is submerged; this is the land that is the subject of the suit.
· They did have permits from the Corps of Engineers but those permits expired.

· After suing the state of FL, the plaintiff settled – FL agreed not to interfere with the application to the Corps for a permit.

· The court of federal appeals found that there was a pre-existing limitation on development of the land below the high tide mark.

· The denominator problem: the numerator is the taken land, the denominator is the taken parcel. The government wants the denominator to be the whole 311.7 acre parcel that the 50.7 that’s underwater is part of, that way a smaller percentage (16%) has been taken. The landowner would rather than the denominator is the 50.7 acre parcel, of which the numerator is 49 acres, so almost 100% of the 50.7 acre parcel has been taken and is subject to compensation.
· Again the case is all about timing. If the government regulated under the Clean Water Act which was not enacted at the time the land was purchased, then the CWA was not a “background principle of property law.” Alternatively, if the land was regulated over a navigational servitude, which was enacted at the time the land was purchased, compensation would not be due.
· The plaintiff is arguing that the permit was denied on the basis of environmental concerns (CWA) not the navigational servitude. Court remanded the case to see what the permit denial was really based on.
· Turns out that the navigational servitude is a background principle of law.

First English Evangelical Lutheran Church v. County of Los Angeles (1987) pg.321

· Environmentalists and regulators want to invalidate the law and remand for administrative review.
· Landowners want damages.

· Note that because of the procedural posture of the case, the Supreme Court assumed there was a taking.

· Church owns a 21 acre retreat in a national forest, which was destroyed by flooding.

· An interim ordinance was enacted which prevents all building (note: reminiscent of Lake Tahoe case with 32 month interim moratorium).

· The church made a claim for inverse condemnation on the grounds that they had been denied all beneficial use of their resort.

· From 01/79 to 10/85 the Church was unable to make any use of the land: 6 ½ years of no use.
· The court reasons that if there was a taking, the government may not duck their obligation to pay compensation with later remedial measures.

· Court held that under these circumstances, this was not a “normal” delay. This in turn begs the question, what is a normal delay?

· Black letter law: remedies are available for temporary takings when delays are not normal delays – look at delays in context to decide if they are “reasonable.”
· The court has said that the government has had to pay for short-term leaseholds that lasted for less time than this. Held: the Church is entitled to compensation. Cites language from Penn Coal: “…desire to improve the public condition…not enough to warrant achieving the desire by a shorter cut than the constitutional way of paying for the change.”

· Damages flowing from an ultimately invalidated regulation that arise before the time of invalidation may not be denied.

· Decision does not call into question “normal delays” in obtaining building permits, changes in zoning ordinances, variances, and the like.

FIRST AMENDMENT ISSUES
City of Renton v. Playtime Theatres (1985) pg.330

· Time, place and manner regulation (not content-based) unless –

· broadcasting indecent materials or

· secondary effects

· No record that regulation is rational based on city-specific study. City’s justification for the ordinance are “conclusory and speculative.”
· City’s zoning must afford adequate opportunity for the adult use.
City of Los Angeles v. Alameda Books, Inc.
· Case involves the secondary effects doctrine applicable only in sexually explicit materials context. High concentrations of adult establishments associated with high crime.
· 1997 ordinance enacted by city of L.A. – no adult entertainment/book sales within 1,000 feet of another, or 500 feet of church/school/park.

· If the ordinance is content-based, then it is aimed at speech and the ordinance will be presumptively invalid.

· If it is content neutral, aimed at negative secondary effects, then the government will have to show that the ordinance was designed to serve a substantial government interest.

· Content-correlated: the city must demonstrate with empirical data that the secondary effects exist, that they are caused by the expressive activity, and that ordinance will help combat the effects.
· Loophole existed because many adult stores could house their businesses under one roof.
· Ordinance amended to prevent adult stores banding under same roof.
· Renton case analysis: (1) T/P/M restriction, b/c did not ban adult stores altogether (2) content neutral, b/c aimed at secondary effects (crime) not content of the films, and (3) ordinance was designed to serve a substantial government interest and reasonable alternative means of communication left often.

· In this case Ct of Appeals held against the city b/c no adequate evidentiary support offered for claim that multi adult businesses under one roof equals more crime.
· Evidence city offered was a 1977 LAPD study showing higher crime in Hollywood, adult store capital of LA. Ct of Appeals felt study wasn’t adequate b/c it didn’t parse out multi-establishment buildings.
· Supreme Court however likes the city’s theory and thinks it is rational that an adult store “mini-mall” will draw crime just as much as separate establishments.
· Evidentiary standard from Renton is that a municipality may rely on evidence that is “reasonably believed to be relevant” for demonstrating a connection between speech and a substantial, independent government interest.
· Standard is met here, the US Sup Ct upholds the ordinance.

· Souter’s dissent: criticizes the lack of specific evidence offered by the city to support the idea that many businesses under one roof equals more crime than a solo business.
Baby Dolls Topless Saloons, Inc. v. City of Dallas (5th Cir. 2002)

· Plaintiff’s argument: the municipality must demonstrate through specific evidence a link between (1) its interest in combating secondary effects and (2) the challenged ordinance.

· The city enacted a 1000ft dispersal ordinance; to avoid having to relocate some businesses changed dancers’ attire to simulate nudity. The city enacted a new “class D” dance hall in response; this was followed by more clothing-related ducking and diving by the strip clubs.

· This in turn got a third amendment to the ordinance, whereby the dancers must wear bikini tops.

· The district court held the 2nd ordinance amendment was unconstitutional because there were no supporting studies for the claim that sex related crimes were higher.

· After the district court’s holding, the city looked at some Houston-based studies. They also held some public hearings, and then enacted another amendment very similar in language to the one held unconstitutional.

· Court holds that the standard is “reasonable belief” – the city must have a reasonable belief that regulating the strip clubs the way the ordinances require will affect the crime rate in those areas.

· The plaintiff argues (unsuccessfully) that the studies the city is relying on for their last amendment to the ordinance have nothing to say about whether pasties, bikinis, etc have anything to do with crime rates. The court responds that the government doesn’t have to provide exact, empirical data: they must be allowed to experiment with solutions.
Metromedia, Inc. v. City of San Diego (1981) pg.341
· San Diego enacted an ordinance placing substantial prohibitions on outdoor signs with the goal of making the area look more attractive and reducing distractions to motorists.

· Two exceptions: (i) onsite signs (i.e. signs that tell you the name of the business or what it sells) and (ii) signs in 12 specified categories – government signs, bus stops, historic plaques, etc.
· To determine if a sign is prohibited you must look at how it is built, where it’s located and its message.

· Central Hudson test: (i) Must not be illegal or misleading (ii) government interest must be substantial (iii) prohibition directly advances that interest (iv) reaches no further than necessary to accomplish the objective.
· The opinion focuses on the third prong: is prohibiting the billboards really going to advance the interest in traffic safety or making the area more attractive?
· The court does not defer to San Diego’s apparent determination that commercial onsite advertising is somehow less distracting to motorists than non-commercial onsite advertising (e.g. sign for your business is okay, but a sign that says you like to dance isn’t).
· No alternative channels were left, because other options are insufficient and prohibitively expensive.

Free Exercise:

Tien Tao Association, Inc. v. Kingsbridge Park Community Association, Inc. (Tex.App. 1997)

· Two adjacent homes had been deeded to the TTA. TTA made some unapproved changes to the homes. There was an increase in traffic from worshippers visiting the area.

· The ACC sued to enforce the deed restrictions; court found for the neighborhood association.

· The court ordered a permanent injunction.

· On appeal the TTA argues that while construction might be restricted, use of the homes wasn’t.

· The court interprets the deed restriction to govern use as well as construction.

· There must be a substantial violation of the deed restrictions in order to get a permanent injunction.

· The evidence before the court suggests that the church was committing continued violations.
Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah (1993) US Sup Ct

· Church performs animal sacrifices by cutting their throats.

· In April ’78 the church leased land for a church.

· The city held an emergency public meeting.
· In 09/87 the city enacted an ordinance that targeted ritual sacrifice only.

· The ordinance exempted licensed slaughterhouses, hunting.

· Is the ordinance a “neutral law of general applicability” under Smith? If so then it doesn’t have to be justified by a compelling government interest, even if it has the incidental effect of burdening a particular religious practice?
· If it does target a specific religious practice however, it will be subject to strict scrutiny.
· The ordinance itself mentions the words sacrifice and ritual, not conclusive in themselves but these facts don’t help the ordinance.

· The religious practice is singled out but secular practice is not.
· The history of the ordinance’s enactment points to a religious motive.

· The ordinance ignores the same health risks from secular sources that it cites as the reason for the ordinance.

· Not a “neutral law” under Smith.
Models for Land Use Decision Making
· Legislative and adjudicative models: local body acts either as a legislative entity or in a judicial role. Initiative and referendum: Initiative allows citizens to use the legislative power to enact legislation, referendum allows citizens to review previously made decision by elected officials, and rescind legislation voluntarily or put it on the ballot.

· Private Law: Covenants, Conditions and Controversy: “private government” such as gated communities with streets not open to the public; homeowners associations administer the system.

· The bargaining model: Development agreements and mediation:  allows localities to shift the cost of infrastructure improvements to private developers.
· The Market Model: Deregulation: Houston is the only major US city with no zoning.
City of Eastlake v. Forest City Enterprises, Inc. (1976) pg.427 US Sup Ct

· Issue: whether a city charter provision requiring 55% of the votes cast violates the DP rights of a landowner who applies for a zoning change.

· Facts: developer has 8 acre parcel zoned for light industrial when bought. Planning commission approved application to rezone for high-rise apartments; meanwhile city charter was amended to require approved land use changes to be approved by 55% vote in a referendum. Developer’s subsequent “parking and yard” application was not approved b/c first rezoning approval not yet okayed by referendum. Developer sued claiming referendum is unconstitutional delegation of legislative authority to the people.
· The Ohio Supreme Court concluded that the amendment to the city charter constituted a “delegation” of power violative of federal constitutional guarantees because the voters were given no standards to guide their decisions.

· However the US Sup Ct held: no DP violation because the legislature derives whatever power is has from the people, so if the people retain some power through the referendum, there is no constitutional violation.
Initiative: legislation drafted by individual citizens circulated among voters by petition; when a certain number of signatures (set by state law) are gathered, initiative is placed on the ballot for voters to consider at the next election.

Note that the standards can’t be arbitrary or capricious and they must be in accordance with the comprehensive plan, so it is inaccurate to say that citizen enacted legislation is lacking in standards.

Referendum: local elected body, such as city council, adopts legislation. Voters circulate a petition to repeal it. If the required number of voter signatures gathered, local elected body can either voluntarily rescind the legislation or submit it to a vote.

Turudic v. Stephens (2001) Oregon Ct of Appeals pg.441
· Plaintiffs own two cougars; moved from Missouri to Oregon in part because OR laws permitted keeping exotic animals. Moved to Susan Estates; plaintiffs built holding pen for the animals – did not get approval of homeowner’s association board before building house or pen.

· Majority of homeowner’s association had a meeting within 3 weeks of cougars moving in; plaintiffs not invited. Wrote to plaintiffs expressing concern about cougars and failure to get building approval.
· Board told plaintiffs cougar pen plans were rejected under nuisance provisions. Plaintiffs brought declaratory action that pen not prohibited under amended provisions and laches.
· Trial court found that cougars weren’t a nuisance, but b/c the cougars and the pen was not an approved residential use under the restrictions, cougars and pen must go.

· Homeowners association doesn’t challenge the nuisance finding on appeal, so the issue is narrowed to whether the cougars are a “residential use” within the meaning of the covenants.
· Court finds that because the cougars are family pets, and the keeping of family pets is a residential activity, maintaining the cougars constitute a residential use within the meaning of the covenants.
· Reviewing whether the construction of the pen violated the covenants, the court notes that the association’s finding that it did violate was arbitrary and capricious because it was not based on any violation of aesthetic rules (or whatever), rather it was based solely on neighbor’s fears and the belief that the cougars were a nuisance.
· Steps the court used in interpreting “residential use” in the covenants: first look to the plain meaning of text; if that doesn’t work look to extrinsic evidence of parties’ intents; if that doesn’t work construe the covenant strictly against the covenant.

Wenonah Blevins, poster child in the battle for homeowner rights:
83 year old widow; fell behind in fees to HOA equaling $814.50; legal fees and penalties equaled $3,756; foreclosure and auction of Blevins’ home lead to sale for $5,000 (valued at $150,000); Blevins sued, parties settled; Blevins got $300,000 and her home back; bidder who bought the home received $95,000.

Texas Residential Property Owner’s Protection Act:

1. A “reasonable period” for the homeowner to “cure” the violation (of which the association must give notice).
2. A homeowner’s right to a hearing before the association’s board to discuss, verify, and resolve the issue (of which the association must give notice).
3. Prohibition of any charges for attorney’s fees before this cure period and hearing opportunity are completed.
4. Right of redemption on the part of the homeowner for 180 days following foreclosure sale, allowing the homeowner to pay the debt and obtain re-conveyance of the property after its sale.
· Changes 1 and 2 may lead to higher legal costs for the association which will be borne by the members who are paying in compliance with the CC&Rs according to Change 3.

· Change 4 means that a purchaser cannot obtain a secure title at a foreclosure sale, possibly causing foreclosure prices to decrease because of the uncertainty.
Bargaining: Development Agreements
· Policy considerations:

· Definition of a development agreement: agreements between a municipality and a developer under which site conditions may be imposed but the right to develop in compliance therewith is vested at least for a certain period of time.

· Allows the developer a win because he knows the regulatory conditions for a project won’t change for a period of time, and the local jurisdiction wins because the agreement gives them a vehicle for funding infrastructure/other improvements.
· There may be a temptation for local officials to worry more about what they can bargain for in two years (with a view to re-election) than worry about bargaining for something that is in accordance with the comprehensive plan.

· Statutes don’t always provide for citizen participation during the actual bargaining; public may not get involved until the ratification stage.
Sprenger, Grubb & Associates, Inc. v. City of Hailey (Idaho 1995) pg.458

· SGA is unhappy because the Hailey City Counsel (HCC) rezoned its land from “business” to “limited business.”

· SGA has built a 654 acre residential development; subject of this appeal is a 12.6 acre parcel zoned as business from 1973-93, but rezoned to limited business when a new ordinance enacted.

· SGA met its obligations under the development agreement by building rec center, sewer, etc.
· Hailey’s mayor kept pushing the zoning commission to “downzone” the 12.6 acres because he felt business use should be limited to the “downtown business core.” They kept refusing because the 12.6 acre’s business classification fit the comprehensive plan.

· The City Planning and Zoning Administrator appealed the Zoning Commission’s refusal to rezone, and they won the appeal, so City Council voted to rezone.
· SGA is complaining that the rezoning is a breach of the development agreement; SGA claims it is entitled to a “regulatory freeze” based on the signing of the development agreement.
· The court interprets the agreement as requiring that the city agrees the development will move forward in “substantial compliance” with SGA’s master plan. Issue thus is whether the rezoning is in compliance w/ the plan.
· Court said that the master plan does envision some convenience shops for residents, but not major retailers like K-Mart. Even rezoned as “limited business” they can still use the 12.6 acres for business offices, daycare, etc. or with a conditional use permit can have convenience stores, restaurants, pharmacies, etc.
· Held: City did not violate the development agreement with this rezoning of the 12.6 acres.
· This case shows the importance of comprehensive drafting in the development agreement; it is a contract like any other, so the language can become critical.  
Should development agreements allow municipalities to achieve exactions that they couldn’t achieve otherwise through direct regulation under Nollan and Dolan?
Dispute Resolution: Mediation
· Mediation is attractive because it offers a mutually agreeable compromise that avoids the (construction) delays associated with litigation.
· PUD may be a good venue for pre-permit mediation because it is a type of land use dispute that allows for discretion on the part of decision-makers. Variance is a bad example, because the measure is the statutory standard of hardship, no room for discretion.
· Advantages: (1) ease of problem solving because parties positions have not hardened; (2) opportunities for a meaningful dialogue among the parties; (3) cost savings over litigation as an alternative; (4) improved relations among the parties in the future; (5) less political fallout.
· Disadvantages: (1) no certainty process will result in settlement; (2) outcome of the dispute does not have to be “principled”, i.e. based on law; (3) imbalance of negotiation skills could be reflected in the solution; (4) no one is accountable for the result of a mediation, so city council members might abrogate their responsibility by agreeing to a mediated settlement.
· Mediation also raises the issue of third parties: should they be allowed to ask questions, submit evidence, etc. Open Meetings Laws concerns.

· Admissions: any thing a person raises in mediation that might be termed an admission is deemed inadmissible if the case goes to litigation; the more persons involved though, the lower the level of trust (so involving the community etc may lessen the likelihood of disclosures).

Market Based Systems – Deregulation:
One commentator argues that a better option than zoning is the privatization of neighborhoods, whereby neighborhood associations can place a “price of entry” on proposed land uses within its borders, e.g. a convenience store wishes to set up, and the neighbors can set the price of a permit for it to do so.
GROWTH MANAGEMENT
Naylor v. Township of Hellam (2001) pg.482
· Issue: whether a municipality may enact a temporary moratorium on certain types of subdivision and land development while the municipality revives its zoning and subdivision land development ordinances.
· Does the town have statutory authority and (b) is there necessity for the moratoria?

· This case is about moratoria and interim freezes.

· Hellam township board enacted an ordinance with a 1 year moratorium on new residential subdivision while they revised their comprehensive plan; Naylor et al own undeveloped land.
· Parties agree that no enacted legislation expressly grants the township authority to enact a moratorium, so the issue becomes whether such power is implicitly granted or is incidental to the powers that have been expressly conferred.
· Court finds that the expressly granted power to enact a zoning ordinance does not by necessity confer the power to suspend a valid ordinance to the prejudice of the landowner.
· The power to impose a moratorium is distinct from, rather than incidental to, the power to regulate land development.
· Majority rule: Contrary to the above case, most courts hold that the power to enact zoning ordinances also includes the power to adopt moratoria.

· Cities will usually make an argument that they are reacting to an emergency situation.

· Moratoria carry with them a concern over abuse – they are enacted without the procedural safeguards that do exist for zoning ordinance enactment.
Tex. Local Government Code § 212 – Moratorium on Property Development in Certain Circumstances:

· Only applies to residential development

· Must meet notice and hearing requirements

· Must make written findings of fact showing a need to prevent a shortage of “essential public facilities”

· May last only 120 days, unless there is an extension which requires notice, hearing and written findings of fact on why an extension is necessary.

· Moratorium may not be placed on new development for the purpose of awaiting completion of the process necessary to develop, adopt, or update land use assumptions, a capital improvements plan, or an impact fee.

Tempo Controls and Caps
The use of limiting the number of building permits a jurisdiction can offer over a period of time as a means to control development.

Construction Ind. Assoc. of Sonoma Co. v. City of Petaluma (9th Cir. 1975) pg.488

· The city is appealing b/c the district court voided aspects of its 5 year housing and zoning plan as unconstitutional.
· This case is about tempo controls and caps.

· City was experiencing very rapid growth (pop. went up 25% in 2 years) as people who worked in San Francisco spread out to find cheaper housing. Massive increase in new home building.
· City enacted a moratorium to review their plan; they found that most of the new home construction was on the city’s east side, which meant there were little multi-family homes available in that area.
· The city’s plan limited growth to 500 new homes/year, but the figure is misleading because it doesn’t relate to single-family dwellings or 4 unit apartment buildings.

· Plan also includes a greenbelt and a “points system” for awarding permits, whereby the more in compliance a builder is with the city’s goals, the more likely they are to get a permit.

· The city’s cited reason for the plan, as set out in the plan itself, is to promote east-west development balance, to retain small town feel, to make sure development is orderly and attractive.

· The developer’s challenge as not valid the city’s stated reasons for the plan and argue that they are being denied DP under the 14th amendment.

· Comes down to whether the city’s stated purpose falls within “public welfare.” The court holds that public welfare is sufficiently broad to accommodate the city’s stated goals.
· Local v regional effects:

Golden v. Planning Board of the Town of Ramapo (1972) pg.496
· The town adopted the amendments in question with the alleged purpose of eliminating premature subdivision and urban sprawl.
· This case is about infrastructure controls and concurrency requirements.

· The ordinances created a new type of “special permit use” that meant residential development required a special permit from the town board.
· Standard for issuance of the permit is framed in terms of availability to the proposed subdivision of sewers, drainage, improved parks or rec facilities including schools, roads and firehouses.
· A point system is in place that considers the above factors.
· The developers are arguing that the timing controls are not legislatively authorized because their effect is to prohibit subdivision unless the town takes precedent or concurrent action, so the result is a blanket bar on subdivision until the town gets the ball rolling.
· Held: “The restrictions conform to the community’s considered land use policies as expressed in its comprehensive plan and represent a bona fide effort to maximize population density consistent with orderly growth.”
· Court also reasoned that this is not a taking because the restriction is temporary and the property may be put to a profitable use within a reasonable time.
· Information beyond that provided in the casebook:

· The town had a notion of “concurrency” operating within its well-developed comprehensive plan, whereby new residential development could only take place concurrently with infrastructure development, i.e. new houses require new sewers etc.

· The special permit point system considered factors like roads, schools, firehouses.
· Not all economic use was deprived because the owners of the land could develop the parcel as of right under the current zoning, so they could develop for limited economic use (e.g. for the construction of individual housing).
· Developers could vest their rights to proceed with the development by putting the necessary infrastructure improvements in place first.

· The more a town studies its need for infrastructure improvements, the less likely a developer is to prevail when they challenge those requirements in court.
Urban Growth Boundaries

1000 Friends of Oregon v Wasco County Court (Or. 1985) pg.503

· Senate Bill 100 was intended to replace a systematic decision process for inconsistent land use decision making.

· Case is about whether the urbanization goal (goal 14) applies to a county’s decision to approve a petition for the incorporation of a new city.

· Petitioning “meditation center” has bought a 64,000 acre ranch and wants to incorporate 2,135 acres into a town.

· UGB – Urbanized Growth Boundary; used to separate urban from rural land; the acres they seek to incorporate is rural as defined by the goal definitions. Goal 14 classifies 3 types of land, rural, urbanizable and urban.

· Goal 14 lists 7 factors (pg.505) to be considered when changing/establishing boundaries (i.e. moving use from rural to urban).

· There is a goal exception that operates like a variance allowing state’s land use goal(s) to be waived where, for some compelling reason, it’s “not possible to apply the appropriate goal to specific properties or situations.”
· The court held that had the incorporation taken place, the new city would have its own powers and jurisdictional rights over land that had belonged to the county. If those proposing the new city had to go through the goal exception process before incorporating, it would be very hard to incorporate a new city.
· Held: can’t make getting the goal exception a requirement to incorporating in rural land because it is too burdensome. Rural areas seeking to incorporate may not be able to meet these procedures.
· By requiring that developments occur within the boundary, urban growth boundaries attempt to promote efficient development of infrastructure within the boundary and avoid leapfrog development. At the same time, they promote preservation of agriculture and open space outside the urban boundary and allow predictability for development patterns.

Policy issues: Critiques of growth management/smart growth:

· It may escalate costs

· Potential exclusionary devices; keeping out “undesired demographics”
· Jobs-housing imbalance

· Leapfrogging – skipping over restricted areas, which creates pressure on the restricted land from both sides.
· Abuse of “relief valves” – particularly by the wealthy; flexibility devices
· Government coercion

Policy Issues: Defenses of growth management/smart growth:

· Predictability of development patterns

· Preservation of agricultural land and open space

· Reduced sprawl and traffic congestion

· Resources directed back into the city

· Houses were under-priced to begin with; externalities were not being accounted for, so growth control causes prices to rise, better reflecting true cost of development.
Other contributions to sprawl:

· Reflection of economic prosperity

· Desire for more space – filling a market niche

· Local government’s thirst for tax dollars

· Federally funded highways
Securing a Sufficient Housing Supply
Judicial Invalidation
Southern Burlington County NAACP v Township of Mount Laurel (N.J. 1975)

· This case defines the extent of a community’s affirmative obligation not to engage in exclusionary zoning (this obligation was identified first by the PA Sup Ct in 1965 in National Land).
· The general ordinance requirements in Mount Laurel “realistically only allow homes within the financial reach of person of at least middle income.”
· “We conclude that every such municipality must, by its land use regulations, presumptively make realistically possible an appropriate variety and choice of housing. These obligations must be met unless the municipality can sustain the heavy burden of demonstrating peculiar circumstances which dictate that it should not be required to do so.”
· The court decides this case on state constitution basis, does not need to reach federal constitution arguments advanced by plaintiff. 

· Zoning is a use of the police power, conferred on the municipality by the state.
· “It is plain beyond dispute that proper provision for adequate housing of all categories of people is certainly an absolute essential in promotion of the general welfare required in all local land use regulation.”

· Mount Laurel’s restrictions are on lot area, frontage and building size requirements – they have shut out even middle income people from affording single family residences.

· “Mount Laurel’s zoning ordinance is presumptively contrary to the general welfare and outside the intended scope of the zoning power in the particulars mentioned.”
· The township’s argument as to why this zoning is necessary is that it has to permit uses that will be beneficial to the local tax rate, because funding for government/educational costs comes from property taxes. Court doesn’t accept this.
· Town attempted to argue environmental concerns – needed big lots to sustain individual septic systems, but the court rejected this because there was no evidence the town couldn’t afford a sewage treatment facility.

· The court also doesn’t tell the township what they have to build or how, they say that’s beyond the judicial power; instead they will leave the town alone to fashion a solution, and review it later if the solution proves inadequate.

· What constitutes the “regional fair share” of low cost housing? The court said the city should look to county and regional planning agencies for estimate of need for affordable housing. They should compare themselves to what neighboring areas provide.
· Burden shifts to a municipality to show a valid superseding reason for actions or non-actions if they aren’t carrying their fair share.
Statutory Housing Mandates
Building Industry Association of San Diego v City of Oceanside (1994) pg.532
· People of Oceanside voted in Prop A, adopting a “residential development control system.” It limits to 1,000 the number of non-exempt new dwelling units built per year for the next 12 years. There are several types of exempt property, including low income housing.

· Proposed projects are reviewed by a board and scored for their impact on public facilities and services (A criteria) and site and architectural quality (B criteria). Those that don’t make the cut-off score won’t be considered for an annual allocation.

· The city’s general plan has, since 1979, had a PFME – Public Facilities and Management Element, intended to influence the timing of development and direct it to areas of the city where it wouldn’t create problems.
· When Prop A was adopted, the PFME was still in place, and one of the stated policies of the PFME was to “avoid direct controls on the number or location of new housing units to be built…” 

· The court cites to a case called Lesher holding that a zoning ordinance conflicting with a general plan is invalid at the time it is passed, therefore Prop A must be invalid.
· The plaintiff cites to three sections of the State Planning and Zoning Law (pp.534-35), all of which promote development and availability of low-income housing. 
· The court said that the sections of the zoning law, taken together, clearly show an important state policy to promote construction of low income housing, and to remove impediments to doing so. The court finds that Prop A is an impediment.
· Greater point seems to be making sure that your proposed controls on development not conflict with existing state law, and particularly not with the general plan.

· Here the developer challenged the enactment on the basis that it excludes the poor, thwarted private enterprise and the supply of housing, and inflated the cost of housing.

Inclusionary Zoning
Inclusionary zoning devices:

1. Least-cost housing – the least expensive housing builders can provide after all barriers have been removed and all incentives provided. 

2. Tax abatement – another form of subsidy.
3. Density bonuses – if zoning says you can put 4 units on a given lot size, a density bonus might allow you to do 5.
4. Set-asides – in each phase of development there is some affordable housing; need to monitor at each step that the developer really is keeping up their end.
5. Mobile home zoning – an unlikely solution in ritzy areas; low cost housing.
6. Maximum square footage house sizes

7. Over-zoning – allotting more land than necessary for low cost housing to increase the odds that it ultimately gets built.
Southern Burlington County NAACP v Township of Mount Laurel (NJ 1983) pg.539

· Opinion begins with the court saying that it plans to make the Mount Laurel doctrine work, that the obligation it requires is to provide a realistic opportunity for housing, not litigation, and that they intend to strengthen and clarify the doctrine, and make it easier to use.

· “…proof of a municipality’s bona fide attempt to provide a realistic opportunity to construct its fair share of lower income housing shall no longer suffice. Satisfaction of the Mount Laurel obligation shall be determined solely on an objective basis: if the municipality has in fact provided a realistic opportunity…low and moderate income housing, it has met the Mount Laurel obligation to satisfy the constitutional requirement;”
· The court says there are two basic measures a municipality can take to make sure that the low income housing opportunity is realistic: 
· (1) encourage or require the use of state or federal housing subsidies; 
· (2) provide incentives or require private developers to set aside a portion of their developments for low income housing.
· Court says that municipalities that can’t otherwise meet their fair share obligations must provide zoning for low cost mobile homes as an affirmative device in their zoning ordinances.
Commercial Builders of Northern California v City of Sacramento (9th Cir. 1991) pg.547

· This is about a “housing linkage” program. The point to the case is that local government needs to be careful about how it chooses to fund its low cost housing.

· City hired a consulting firm to determine the effects nonresidential development will have on the need for affordable housing – as factories and such are built, there will be a need for low cost housing for the blue collar people who work in them. 
· The city wants to know how much housing is needed, and what kind of money it’ll cost.
· City enacted the Housing Trust Fund Ordinance; it imposes a fee in connection with issuance of a permit for nonresidential development.
· The fees will raise about 9% of the projected annual cost of the low income housing.
· Plaintiff Commercial Builders argues not that the city doesn’t have an interest in creating more housing, but that assigning fees to the nonresidential permits is an impermissible way to advance that interest, because there is not sufficient proof to tie the two matters together.

· Builder argues Nollan: the government must have rationally decided to employ the condition for a legitimate public purpose and the conditions must substantially advance that purpose.
· Court says that Nollan’s proper reading is that where an essential nexus can’t be demonstrated between an exaction and the social ill it is designed to alleviate, the exaction is no good.
· The nexus does exist here however – the city hired a consultant and undertook a big study to establish the link.
Housing & Discrimination
Equal protection: Washington v Davis (1976) the US Sup Ct restricted the use of the EP clause by requiring a plaintiff to establish that the defendant’s action was intentionally designed to discriminate on the basis of a racial or other improper motive.
The Federal Fair Housing Act, popularly known as “Title 8” has become the most effective nondiscrimination requirement in land use controversies; a violation can be based on a practice or policy that carries a discriminatory impact.
Village of Arlington Heights v Metropolitan Housing Development Corp. (1977) pg.555

· This case builds on the model of intentional discrimination (in the 14th amendment sense) and establishes how a prima facie case of discrimination can be assembled using circumstantial evidence.

· Circumstantial evidence plaintiff might use to show DISCRIMINATORY INTENT for an EP claim:

1. Plaintiff might establish that the impact of the official action bears more heavily on one race than another; might also show the impact is dramatic, establishing a clear pattern.

2. A clear pattern that was unexplainable on grounds other than race

3. The historical background might disclose that the action taken was part of a series of actions or a sequence of events.

4. Departure from normal procedure.

5. A substantive departure (tinkering with the rules)
· Facts: The Village is a Chicago suburb experiencing rapid growth; there are very few blacks in the village, 27/64,000 in 1970. Primary use is single family homes. Religious order owns an 80 acre parcel in the village zoned for single-family residential use. Order wants to use 15 of those acres for low income housing; contacts MHDC, a non-profit developer experienced in housing subsidized under §236 of the National Housing Act. Order entered into 99 year lease with MHDC and a bargain sale price, contingent on getting zoning clearances from the city and government assistance.
· Proposal was for 20 x 2 storey buildings, totaling 190 units. This meant rezoning to multi-family use was needed. Application to zoning board explained it would be §236 subsidized and would by law have to be marketed to minorities. MHDC met with city staff and incorporated their suggestions into the proposal.
· Opponents at public meetings argued (i) existing residents relied on single-family zoning and will take a hit on property values if low-income folk move in; (ii) village’s apartment policy called for multi-family to be a buffer b/w single-family and incompatible uses, like commercial – this project didn’t qualify. At a public hearing the board denied the rezoning via 6-1 vote.
· “When there is proof that a discriminatory purpose has been a motivating factor in the decision, this judicial deference is no longer justified.” – i.e. courts should not defer to the legislature’s judgments when this is the case.
· In this case the single-family use zoning had been in place in that area since 1959, and the village was clearly heavily committed to single-family as the primary use. Nothing unusual in the way the zoning request was evaluated – usual procedure followed. Also the village’s “buffer policy” for multi-family housing has been applied too consistently in the past to question its use here.
· Held: MHDC has failed to carry its burden of proving discriminatory purpose as motivating the village’s decision.

City of Cleburne, Texas v Cleburne Living Center (1985) pg.561

· This case asks what level of scrutiny should be required for classifications based on disability where a court is reviewing the government’s justification.

· Levels of scrutiny possible:

· Low-tier: rational basis review of economic and social legislation

· Mid-tier: quasi-suspect classifications such as gender

· High-tier: strict scrutiny for suspect classifications or classification involving fundamental rights

· City denied special use permit for a group home for the retarded; 5th circuit held retardation is a quasi-suspect class, and that the ordinance requiring a permit for such group homes violated EP b/c it didn’t substantially advance an important government purpose. US Sup Ct holds in this case that a lower standard of scrutiny applies, and under that standard this ordinance is still invalid.
· Opinion notes that not all retarded persons are alike, they function are different levels; how to treat this “large and diversified group” is better left to legislators who act on information from expert advisors, not to courts who may be ill-informed.
· Court is probably worried about opening the floodgates to creation of numerous suspect classes.

· The city council’s concerns about the group home were: (i) fears of the community (ii) residents of the home might be harassed because it was across the street from a junior high school (iii) its in a 500 year flood plain (iv) the size of the home and the number of occupants (v) population concentration and traffic congestion (vi) detrimental reliance and lowering of property values (vii) fire hazards, the serenity of the neighborhood, and the avoidance of danger to other residents.
· “Rationally related to a legitimate governmental purpose” the court feels is the correct standard of review for legislation affecting the retarded.

· Other uses such as boarding houses or hospitals do not require a special permit to operate in the area zoned R3, so the question is whether the proposed group home would pose any special threat to the city’s legitimate interests that other uses don’t pose. Court says the record doesn’t support that notion, so it holds the ordinance invalid as applied.

Village of Willowbrook v Olech (2000) pg.566

· Case addresses this question: can you maintain an EP claim in the absence of a class-based bias? Is there a showing of 14th amendment violation if a developer/landowner/tenant is treated differently from others when there is simply a showing that they are a member of a class?
· Olech wanted to be connected to the municipal water supply; the village said sure, if you give us a 33 foot easement; Olech objected, they had only asked others for 15 feet. After a 3 month delay the village caved and connected her with only a 15 foot easement granted.
· Olech sued over the demand for the extra easement; claimed it was because she had previously successfully sued the village.
· Held: Olech has stated a claim for relief under traditional EP analysis because she is a “class of one.”
· Breyer wrote a separate concurrence noting that not all zoning disputed involving one affected property owner will be turned into EP challenges because this case had the extra ingredient of an allegation of “illegitimate animus” or “ill will.” You’ll pretty much need to show “subjective ill will” to bring an EP challenge to a zoning decision.
Non-Traditional Living Arragements
Village of Belle Terre v Boraas (1974) pg.568

· Belle Terre is <1 square mile, 220 homes inhabited by 700 people. Land use is restricted to single-family dwelling; an ordinance defines family as, inter alia, “a number of person not exceeding two living and cooking together…though not related by blood…shall be deemed to constitute a family.”
· Boraas et al are five students who shared a house; the village served them with an order to remedy violations, so the students sued under §1983 for an injunction/judgment the ordinance is unconstitutional.

· The students cite a plethora of reasons for challenging the ordinance, including interference with their right to travel, migrate and settle within a state, imposes residents preference for people congenial to them, its not a rightful concern of villagers who is married to whom, and so on.
· Court finds no support in the record for these claims; also nods at the argument that while 2 could constitute a family, why not 3, but that all legislation involves some exclusionary line drawing at some point – that is a legislative not judicial function.

· Ordinance is upheld, the goals of “..quiet seclusion, clean air…” are ample basis for laying out zones.

· Marshall’s dissent notes that provided they are all members of the same family, you could have 20 people living in one house that could only be occupied by two unrelated persons – thinks the ordinance is under-inclusive.

Huntington Branch, NAACP v Town of Huntington (1988) pg.573

· This case demonstrates how effective Title 8 is in litigating discriminatory or segregative land use practices and controls.

· Issue: whether an overwhelmingly white suburb’s zoning regulation, which restricts private multi-family housing projects to a largely minority “urban renewal area,” and the Town Board’s refusal to amend the ordinance to allow construction of subsidized housing in a white neighborhood violates the Fair Housing Act.

· The few blacks (3.35% of the town’s population) lived in very concentrated areas in the town.
· The town’s studies related to its housing assistance plan (necessary to get federal funds) has revealed that the shortage of affordable housing affects 24% of blacks and 7% of whites.
· The town’s provision limits construction of multi-family housing to the town’s urban renewal area, where 52% of the residents are minority.
· The developer found a 14.8 acre parcel suited to a 162 unit development with a goal of 25% minority occupants; within a 1 mile radius, 99% of the residents were white.
· This case calls for disparate impact analysis, not disparate treatment.
· Defendant must prove that its actions furthered, in theory and in practice, a legitimate, bona fide governmental interest and that no alternative would serve that interest with less discriminatory effect. 

· Two more factors for consideration: (i) whether there is any evidence of discriminatory intent on the part of the defendant (note, not required, but is evidence); (ii) if the plaintiff is suing to compel a government defendant to build housing or only to require a government defendant to eliminate some obstacle to housing the plaintiff itself will build.
· The court finds that failure to amend the ordinance to allow privately-built multi-family housing outside the urban renewal area perpetuated segregation in the town.
· Court finds that the disproportionate harm to blacks and the segregating impact on the entire community resulting from the refusal to rezone creates a strong prima-facie showing of discriminatory effect.
· Now the burden is on the defendant to show bona fide and legitimate reasons for its actions; two part test: (i) whether the reasons are bond-fide and legitimate; and (ii) whether any less discriminatory alternative can serve those ends.

· Town asserts that restricting development to the urban renewal zone assures that developers won’t pass over this area, allowing it to remain run-down; court doesn’t like this argument saying this can be achieved with tax incentives, etc.
· The court says that when balancing the showing of discriminatory effects against the city’s purported justifications, the balance should favor the plaintiff when the suit is to allow the plaintiff to build its own private housing, rather than to force the city to build.
· In this case, b/c the plaintiff wants to build their own housing, their concerns outweigh the town’s “weak justifications.”
· Held: sent back to district court with instruction to order the town to rezone the 14.8 acre parcel to allow for multi-family residences and to strike the portion of the ordinance that only allows private multi-family housing projects in the urban renewal area.
Advocacy Center for Persons With Disabilities, Inc. v Woodlands Estates Assoc. Inc. (2002) pg. 581

· This case explores the meaning of “reasonable accommodation” of the disabled in the context of the affirmative obligation imposed on governments and private housing providers by title 8.

· Plaintiffs live in a group home for the disabled, defendants are a resident’s association.
· Defendant sent plaintiffs a letter asking them not to move disabled people into the home, because doing so would violate a portion of the declarations that prohibit, inter alia, using the home for non-residential purposes such as charitable purposes.
· Defendant said the use might also violate another portion prohibiting nuisances.
· Plaintiff’s claim is that defendant’s have failed to make reasonable accommodations in its attempt to enforce the declarations.

· Determination of whether an accommodation is reasonable is highly fact specific and determined case-by-case. For example, an accommodation is reasonable if it does not impose “undue financial and administrative burdens.”
· Held: because no financial hardship would be imposed on defendant here in not enforcing the declarations, they did not reasonably accommodate plaintiffs as they are required to do under title 8.
Dews v The Town of Sunnyvale (ND Tex. 2000)

· The court looks at discriminatory intent and discriminatory effect.

· The town is disproportionately impacting minorities because there are more minorities at an income level where they could take advantage of low-income, high-density and/or §8 housing.

· The town is also perpetuating segregation with its zoning scheme.
· After a demonstration of discriminatory intent and perpetuating desegregation, the burden shifts to the town to show that there is: a. a compelling government interest; b. their method serves that interest; c. no less discriminatory method they could have adopted that would serve their interest.

· The town argued their compelling interests were preserving the rural feel of their community, that they wanted to do their share of regional obligations regarding environmental protection, and also too high density might cause health problems regarding septic tanks.
· There was a less discriminatory alternative available to the town, even if they had shown a compelling interest; their own planner had come up with something better than they had.
· To show discriminatory intent, the plaintiff needs to either show that the stated reasons are pretextual, or that a reasonable person can infer from the evidence that race was a significant factor in the decision.
· The plaintiff offers circumstantial evidence to prove discriminatory intent – historical background, departures from normal procedure, substantive departures from normal.
· The plaintiffs have alleged an EP violation, rather than a claim under the FHA; to make out their EP claim, they have to show discriminatory intent and purpose, via circumstantial evidence.
· A FHA claim however requires discriminatory treatment or discriminatory impact or discriminatory intent/purpose.

· The way the court wrote this opinion, they hung their hat on every nail available – they presented enough evidence for the opinion to hold up under either EP or §8, making it very hard to appeal.

Steps in bringing a Title 8 Claim:
1. Show an impact on a minority group protected under Title 8

2. Demonstrate they have been harmed using statistics

3. The burden then shifts to the government to show a legitimate state interest w/ no less discriminatory alternative

FHA/Title 8 Claim can be based on:

1. Discriminatory treatment

2. Discriminatory impact

3. Discriminatory intent
ENVIRONMENTAL PROTECTION
Solid Waste Agency of Northern Cook County v. US Army Corp. of Engineers (2001)
· The Corp has interpreted CWA §404(a) to give it federal authority over an abandoned gravel pit in Illinois which is a migratory bird habitat.

· Issues are whether §404 extends to such waters, and if Congress can regulate them under the commerce clause; Supreme Court decides §404 does not extend to such water, hence they don’t reach the second question.

· Navigable waters is defined in the statute as the waters of the United States.

· 23 cities and villages wanted to use the gravel pit to dump non-hazardous, baled solid waste; they contacted the Corp to see if they needed a permit under §404(a), which can be granted for the discharge of dredged or fill material into navigable waters at specified disposal sites.

· The solid waste agency received county and state approval to dump but the Corp wouldn’t approve b/c of the presence of migratory birds.

· Stevens, Breyer, Ginsberg and Souter dissented.

· This case killed-off the “Migratory Bird Rule” – the rule meant that waters which are (or might be) used by migratory birds fell under the Corp’s jurisdiction.

Babbitt v. Sweet Home Chapter of Communities For a Great Oregon (1995)
· The issue is whether destruction of the habitat of an endangered species (woodpecker and spotted owl) constitutes a “take” under §9 of the ESA.

· ESA §3(18) - The term "take" means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.
· During floor debates congress had discussed the inclusion of habitat destruction in defining “take” but opted not to include it, so why are the courts now reading it in?

· This was a surprising decision in going as far as it did.

· The holding makes sense, because if you could destroy the food supply of a species but avoid physically harming them, you would give them a death sentence.

· After this decision, “harm” was re-defined to include substantial habitat modification.

Tanglewood East Homeowners v Charles-Thomas, Inc. (5th Cir. 1988)
· Homeowners in the Tanglewood East subdivision have brought an action to recover costs under CERCLA for cleanup of their home sites. Homes were built on the site of a former creosote plant, operated 1946-72. Cleanup will cost millions, 6 homes are to be demolished, and bunkers built to contain the hazmats. The appellants are lenders, realtors, developers and construction companies. The home site had been put on the NPL by the EPA.
· First the developers argue that CERCLA excludes them as present owners, and only the former owner, the creosote company, can be found liable for operating a facility; the court doesn’t agree and finds that (i) present owners are covered under CERCLA and (ii) the development is a covered “facility.”
· The court also finds that “past owners” need not necessarily mean only the creosote company, because “disposal” is not necessarily a one-time occurrence, and the construction activities appellants undertook may qualify.
· Appellants also argue they’re not “arrangers or transporters” either; wrong, because the grading of the creosote tainted land can be considered something designed to change the physical form of the hazmat, which would constitute “treatment” therefore they “arranged for treatment.”
Texas’ Voluntary Cleanup Program

· Texas has a voluntary cleanup program: Tex. Health & Safety Code §§361.601-613 “The purpose of the voluntary cleanup program is to provide incentives to remediate property by removing liability of lenders and future landowners.”

· If cleaned up to the TCEQ’s satisfaction, a “Certificate of Completion” is issued.

· Future owners will not be liable to the state (in most cases).

· Does not exempt currently liable parties from future action by the state.

· Memorandum of Agreement with EPA Region 6 not to enforce federal laws against owners except in extraordinary circumstances. 
· Also if a site is undergoing voluntary cleanup, a municipality can exempt a declining portion of a site’s value from taxation for up to 4 years (100% exemption in year 1, 75% year 2, then 50%, then 25%).

· This program can be a big incentive to those contemplating property purchases in Texas, knowing that they can deal with the local government in a non-adversarial way.

In Re Rattee (N.H. 2000) pg.620
· Rattee bought a 185 acre lot at a foreclosure sale; the lot was subject to an APR – Agricultural Preservation Restriction.

· The previous owner of the land had granted the APR by deed to the state, and it applies to 103 acres.

· The APR essentially forbids building residences or buildings not essential to agricultural activity, with limited exceptions for the landowner and immediate family.

· Rattee excavated a field on part of his parcel subject to the APR and wants to build a 5500sq ft home with a 1500ft driveway; this will consume 2 acres.

· Rattee is appealing a decision by the ALPC – Agricultural Lands Preservation Committee, denying him the right to build. He argues:

· the state acting through the ALPC lacks the authority to acquire the right to require prior approval for the construction of owner residences on APR sites
· the APR doesn’t give the state the right to dictate the location of owner residences

· the ALPC acted unreasonably in denying his application

· the ALPC and trial court were wrong to rule that sections of the APR site on either side of Mountain Road can’t be sold separately without APLC’s approval.

· The court finds that requiring prior approval for building is consistent with the stated statutory purpose of public health and welfare, encouraging growth of food and fiber, etc.
· Court also finds denying his application was not unreasonable because there is a 3.3 acre site where an old home was burned down, which is not subject to the APR, that he could use. He also is not prejudiced because he can resubmit with a proposal that is consistent with the goals of the APR.
· To the extent the trial court and APLC said that he couldn’t sell off part of the land without prior approval, that portion of the ruling is vacated.
Legal devices for preserving agricultural land:
· Open space zoning: use of traditional standard zoning ordinance, e.g. large lot size restrictions

· Conservation easements: landowners donate easements to conservation groups; big tax incentive to do so.

· Agricultural preservation easements: similar to the above, but the state purchases the easement

· Property tax incentives:
· Right to Farm Laws: if residential development occurs next to a farm, stops the residents from suing the farmer for creating a nuisance; “coming to the nuisance” doctrine.

NEPA: National Environmental Policy Act

Features:

i. Only applies to federal projects

ii. But 20 states have enacted similar legislation

iii. All federal agencies must prepare an EIS, Environmental Impact Statement, on all federal action with a significant effect on the human environment
iv. EIS examines, inter alia, significant environmental effects, alternatives, effects of alternatives, unavoidable significant effects if project is approved.

v. Citizen suit provision to enjoin a project as not complying with NEPA

Moss v City of Bellingham (Wash. Ct. App. 2001) pg.627

· Citizens are appealing the City’s preliminary approval of a large subdivision plat; City issued a DNS - Determination of Non-Significance under the SEPA, State Environmental Policy Act (i.e. a little NEPA). The citizens say an EIS is required. The developers say the regulatory changes integrating the Growth Management Act with the SEPA allows them to rely on existing laws, and to mitigate project impacts to drop it below the radar for EIS preparation.
· When the developers first applied to the City, the City required an EA – Environmental Assessment; the proposed site was on undulating terrain and there were some concerns about suitability for housing. Once the City got the EA, which included some proposed mitigation measures, they issued the DNS. It was published in the paper and subject to public comment; 200 citizens wrote to express concern, requesting an EIS be done.
· A SEPA determination is reviewed under a “clearly erroneous” standard – lots of deference.
· When the city first gets the application, they have to make a threshold determination of significance, which can go one of three ways: a DNS, a DS (which will require an EIS), and a “mitigated DNS” which means the applicant can make a few fixes and avoid having to do an EIS.

· The court finds support in case law for the mitigated DNS approach, citing to Hayden which finds the approach “eminently sensible.” While the citizens might find it hard to believe a 172 unit development has no significant environmental impacts under the SEPA, that is the case.
· Also the citizens are getting dinged with attorney’s fees and costs, which are mandatory under state law because the developer had prevailed in all lower proceedings, and this was an appeal of government’s decision to issue a permit.

Urban Redevelopment, Economic Development and Anticompetitiveness
Castel Properties Limited v. City of Marion (Ill. App. Ct. 1994) pg.641
· Issue is over TIF, Tax Increment Financing; the city feels that blight factors listed in a city ordinance exist in a particular tract, hence TIF is necessary to develop this area in accord with the comprehensive plan. The plaintiffs feel that blight does not actually exist as defined by the statute.

· The court examines the following considerations listed in the ordinance as characteristic of blight:

· Diversity of ownership – court finds this presents no issue here because 90% of the tract is part of the same farm, and the few existing easements aren’t sufficient to create a problem.

· Flooding – not in a flood plain, and no evidence in the record to indicate that flooding had ever posed a meaningful problem to farming.
· Presence of deteriorating structures in the neighborhood – there were only three arguably problem structures, none of which were visible from the center of the area.
· Plaintiffs also argue that the tract fails the “but for” test for TIF being necessary, because there is evidence that this tract will develop anyway; it is positioned next to two major routes which have been a source of past development and likely will be so again. The court agrees: TIF not necessary.
Dislocation and Public Use Requirement
Poletown Neighborhood Council v. City of Detroit (Mich. 1981) pg.645

· Issue: Can a municipality use the eminent domain power to condemn property (a low-income, working class residential neighborhood) for transfer to a private corporation (General Motors) to build a plant to promote industry and commerce, thereby adding jobs and taxes to the economic base of the municipality and state.
· Heart of the dispute is whether the proposed condemnation is for the primary benefit of the public or private user.
· The Economic Development Corporations Act is the statute authorizing this taking; as this court sees it, the legislature has delegated the authority to determine whether a particular project constitute a public purpose to the governing body of the municipality involved, hence the court’s role in review is limited to circumstances where that determination is clearly erroneous.
· The project is able to go ahead here because “the significance for the people of Detroit and the state has been demonstrated.” It’s all about the public interest.
SWIDA v National City Environmental LLC (2002) pg.648
· SWIDA was created by the Illinois general assembly to promote economic growth, employment and public welfare. SWIDA has the authority to issue bonds in pursuit of that goal.

· SWIDA used bond proceeds to loan $21.5million to Gateway to build a racetrack; the racetrack did well and Gateway wants SWIDA to use its “quick-take” powers to acquire a nearby 148.5 acre plot so it can expand.

· The plot belongs to NCE; they operate a car/appliance metal recycling plant that employs 80-100 people full time. They pull dirt from the plot to put into their current landfill; once the current put is full, they’ll use the 148.5 acres as a second landfill.

· Approval of the county board is required before a quick-take permit can issue; the board found that enlarging the Gateway racetrack parking would enhance public health, safety, morals, happiness and general welfare by increasing the tax base (more parking = more visitors = more money).
· SWIDA wrote to NCE with a purchase offer of $1million; NCE declined but said they’d meet with SWIDA after a pending appraisal; SWIDA wrote back and said take the $1mill offer or we’ll condemn it.
· SWIDA argues that the distinction between “public use” and “public purpose” has vanished, but the court said that while the line has blurred, its still there, and is very important in this case.
· The court criticizes SWIDA for not undertaking an independent evaluation of the parking situation at the racetrack, or formulate an economic plan regarding parking need.
· The court doesn’t like that Gateway could have just built multi-story parking on its existing lot, but getting SWIDA to condemn NCE’s lot was cheaper, so they chose that instead.
· Held that SWIDA could not use the eminent domain power to further the private profits goals of Gateway racetrack’s owners. 
· Bottom line is that SWIDA should have researched alternatives to using eminent domain, such as multi-story parking; can’t use ED power to play the heavy for private interests.
AntiCompetitiveness
City of Columbia v. Omni Outdoor Advertising, Inc. (1991) US Sup Ct pg. 663

· Columbia Outdoor Advertising (COA) had 95% of the billboard business in the city; Omni is a competitor seeking to move in.

· City passed an ordinance in 1982 that protected COA’s monopoly position. In return the mayor got some free billboard space.

· A jury found in favor of Omni on its §1 and §2 Sherman Act claims, but the judge granted JNOV.

· The court of appeals upheld the jury’s finding based on a “conspiracy exception” to the Parker doctrine. But…the US Sup Ct says “There is no such conspiracy exception.” If there were a conspiracy exception, all anticompetitive regulation would be vulnerable to a conspiracy charge and the Parker v Brown exception (state action immunity doctrine) would be swallowed.

· Bottom line: there is no “conspiracy exception” to Sherman Act immunity under Midcal, you’ve got it, or you don’t, regardless of whether there’s a conspiracy and the mayor really is enacting a billboard ordinance to protect a monopolist so he can get free ad space for his campaign.

· If you were clever and a client came to you wanting to sue the city for antitrust, but you wanted to avoid the state immunity problem, you could consider two approaches: (i) get the Justice Department to sue on your behalf, because they never sue for damages, only for injunctive relief, or (ii) bring your case under the state antitrust laws, where a judge may be more inclined to nail the city with injunctive relief.
State Incentives
Maready v City of Winston Salem (N.C. 1996) pg.670
· Plaintiff thinks that NCGS §158-7.1, allowing local government to make incentive grants to private corporations is unconstitutional because it violates the public purpose clause of the state constitution.
· 24 economic development incentive projects totaling $13.2mill are challenged; source of funding is county property taxes; city officials estimate the projects will increase the local tax base by $238mill and create 5500 jobs. At the time of suit, all but one project has met its goal.

· The plaintiff’s argument here is essentially that the tax revenue is being spent on private interests in violation of the constitution, which requires that it be spent on a public purpose.
· The court finds substantial evidence of legislative intent in other NCGS provisions that the statute challenged here is part of a comprehensive legislative scheme aimed at promoting the general economic welfare of NC citizens, and using the taxation power to that end.
· But the court also says that it won’t define “public purpose” and it remains a case-by-case inquiry.

· NC has a 1973 constitutional amendment permitting the enactment of laws that allow government to appropriate money to private interests to further public purposes only.
· Cites to a case called Madison Cablevision which set out a two prong test for whether an undertaking by a municipality is for a public purpose:
· involves a reasonable connection with the convenience and necessity of the particular municipality

· activity benefits the public generally, as opposed to special interests or person

· Held: The statute passes this two prong test, thus its permitting the use of public money for economic development in incentive program does not violate the public purpose clause of the state constitution.
Siting Unpopular Land Uses
NIMBY – Not In My Back Yard: The concerns voice include…
Land prices

Neighborhood amenities

Security (group homes)

Snowball effect – once one gets in, others will follow

Is NIMBY-ism rational, or irrational? This is one risk that cannot be insured against – the entry of unpopular land uses causing a reduction in land value.
Sign and Billboard Regulation
Asselin v Town of Conway (NH 1993) pg.729

· Externally lit versus internally lit signs

· The town sought to preserve aesthetic values of the town: internally lit signs were considered ugly.

· The New Hampshire court is establishing that passing an ordinance solely on the basis of aesthetic values/concerns is reasonable.

· The concept of public health, safety, welfare and morals is “broad and inclusive.”

· Town had an expert (in preserving and enhancing visual environments) testify that the internally lit signs would diminish the town’s appearance. He testified to “disconnected squares of light” and a “visual block.”
· There was also a substantive DP challenge, so the court handled that by determining that the internally lit sign prohibition was rationally related to the town’s stated goal of maintaining aesthetics.
Texas Local Government Code §216 on Signage:

The TX legislature has given municipalities the power to regulate signage. Relocation, reconstruction or removal can be required, and owners may be entitled to compensation. It would be considered a taking under Texas law to require this without compensation.

Architectural and Design Review

Anderson v. City of Issaquah (1993) pg.735

· Property zoned for general commercial use, Anderson wanted to build a 6,800 sq ft commercial building for retail customers.

· Anderson argued that the Municipal Code was unconstitutionally vague in requiring that newly constructed buildings be “interesting, harmonious with nearby buildings, compatible” and so on.

· The court said that the code violates DP because it is vague and required guessing on the part of those reading it and seeking to comply.
· “The very epitome of discretionary, arbitrary enforcement of the law.”

· The court requires the applicant to go through with the changes to his building he had already agreed to – why if the code is now invalid for vagueness?
· Note 3, page 744: But see Breneric Associates v. City of Del Mar, in which a statute was followed which required “fostering and encouraging good design which encompasses the use of harmonious materials and colors.”
Webster v Town of Candia (NH 2001) pg.741
· Protection of scenic beauty.
· “encourage the tourist attractiveness of our scenic roads in our towns and…permit the retention of trees and stone walls so characteristic of our New England scenery.”

· The court said that this ordinance isn’t unconstitutionally vague.

· There is no “catholic criterion” – no comprehensive or universal idea.
Substantive DP challenges are going to be more successful in these aesthetic cases than in any other area we’ve studied in the course.

Kosalka v Town of Georgetown (Me. 2003) pg.742

· Court’s line of reasoning:

· All development destroys natural beauty to some extent

Hugo Martin article, Hue and Cry Over Colors of Homes in South Gate; pg.742

How far should aesthetic regulation reach?

· Freedom of expression.

· Cultural statements

· Precluding or minimizing “the shock of the alien”

· Anti-monotony ordinances – backlash against the idea that we’ll be uniform.
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