I. Federal Powers

A. Judicial Power

1. Judicial Review
1. Marbury v. Madison (Sup Cts job to say what law is)

2. Political Question

1. 
Nixon v. United States (non-justiciable case – Judge getting impeached)

2. Powell v. McCormack (Justiciable case – Senate doesn’t want to admit crook)

3. Baker v. Carr (Justiciable case – Political Q Test)

BOTTOM LINE:

Reasons to decline political Qs = textual, structural, prudential. Best way to resolve Baker v. Carr test is to pay close attention to text of constitution.

3. Standing

1. Lujan v. Defenders of Wildlife (damn plane ticket case)

2. Raines v. Byrd (senators have no injury case)

3. Laidlaw v. Friends of the Earth (flipside of Lujan)

4. Allen v. Wright (segregated private schools/tax exempt status)

5. Craig v. Boren (beer seller = close relationship)

6. Richardson (CIA spending case)

BOTTOM LINE:

Constitutional requirements are Injury, Causation, Redressability.

Prudential requirements: 3rd party standing (exceptions: can’t represent self or close relationship), generalized grievances (tax payers can sue under spending clause), zone of interest (but widely shared concrete harm ok).

B. Legislative Power

1. Introduction

1. McCullough v. Maryland (Govt is one of enumerated powers / constitution we are expounding)

2. US Term Limits v. Thornton (Arkansas constitution / add to constitutions qualifications)

(Dissent: Rehnquist, O’Connor, Thomas, Scalia)

Stevens: States can’t reserve power not given in constitution.

Thomas: Flipside of Stevens; if constitution didn’t assign to Fed, power is in the States.

Kennedy: Genius of dual sovereignty; political identity of union – states can’t meddle in national govt

BOTTOM LINE:

Important test is (1) Where in constitution is the enumerated power? (2) Are there any provisions limiting that power (generally it’s 10th & 11th amendments)

2. Commerce Power

2a. Congressional Authority

1. U.S. v Lopez (guns in school zones act)

(Dissent: Breyer, Stevens, Souter, Ginsberg)

(Opinions from: Rehnquist, Thomas, O’Connor+Kennedy Joint, Breyer+Ginsberg Joint, Souter, Stevens)

Rehnquist: Test: Only regulate channels, instrumentalities, substantial relation to interstate commerce. History: Principally extends to economic activity; no jurisdictional element; criticized lack of findings

Thomas: Test: Go with the text – buying, selling, bartering, transporting. Doesn’t like substantial affects test, too much power to Congress. History: 1930’s to present, Congress has abused Commerce Power.

O’Connor & Kennedy: Test: Separation of powers paramount; commerce power abuse = police power in federal govt; Congress needs to regulate nat’l economy, but within constitutional limits. History: emphasized need for judicial restraint.

Breyer & Ginsberg (diss): Test: Should use rational basis; consider cumulative effect of guns; court should use lower scrutiny; History: favors 1937-95 period

Souter (diss): Test: Should use rational basis; wrong to make conditional on activity being economic

Stevens (diss): Test: Flipside of Thomas’ opinion; commerce has changed since framer’s time.

2. U.S. v. Morrison (violence against women act)

(Opinion from Rehnquist)

Rehnquist: Law fails because (i) not economic (ii) no jurisdictional element (iii) lack of/inapplicable findings (iv) states has police power

2b. Federalism Based Limits (on Commerce Power)

(i) State Autonomy (from Commerce Power)

1. Heart of Atlanta Motel (no renting to blacks)

2. New York v. United States (radioactive waste take title case)

Commerce power limited by 10th amendment; carrot and stick; can’t dictate to states how to legislate.

3. Printz v. United States (CLEOs / handguns)

(Dissent = Breyer, Souter, Ginsberg, Stevens)

(Opinions from: Scalia, O’Connor)

Scalia: No historical support for law; no textual support; no structural support – sep of powers makes law unconstit.

O’Connor: Glad didn’t use case to decide on “purely ministerial”

4. Reno v. Condon (selling DMV info)

State acting as market participant, so o.k. for congress to regulate.

BOTTOM LINE:

Congress can’t regulate how states use their legislative powers, unless state is acting as market participant not as a sovereign.

(ii) State Sovereign Immunity

1. Seminole Tribe v. Florida (deal in good faith else Indians can sue in fed court)

Rehnquist: Even though congress expressed clear intent to abrogate florida’s immunity, Indian commerce clause doesn’t grant that power.

2. Alden v. Maine (state probation officers/overtime) – can’t sue state in its own court

3. Fed Maritime Comm v SC Port Authority  - can’t sue state in administrative proceeding
BOTTOM LINE:

* Congress can’t abrogate state’s immunity.

* Recourse is for US Govt to step in and sue states on behalf of Ps.

(iii) Spending & War Powers

1. South Dakota v. Dole (5% of fed highway funds for 21 years drinking age)

(Opinion: Rehnquist, O’Connor)

Rehnquist: Test: Acronym is “GURO”: (i) General Welfare – exercise of spending must be in pursuit of (ii) Unambiguous Conditions – states choose knowingly (iii) Related to federal interest in natl programs (iv) Other provisions: can’t induce state to legislate unconstitutionally

“Coercion” is keyword: can’t use spending to coerce states.

O’Connor (diss): Connection is too remote.

2. Woods v. Cloyd Miller Co (rent control act after war’s over)

BOTTOM LINE:

Apply Rehnquist’s “GURO” test; war powers – may continue even into peacetime.

C. Executive Power

1. Domestic Affairs

Youngstown

(Opinions: Black, Frankfurter, Jackson, Vinson (diss))

Dames & Moore v. Reagan

Rehnquist: IEEPA is broad approval of Congress of President’s suspension of lawsuits.

BOTTOM LINE:

3 major opinions: Black: Express/implied from Congress or constitution; Frankfurter: “gloss” and “silence”; Jackson: zone 1, zone 2 – twilight zone, zone 3.

2. Executive Privileges & Immunities

1. U.S. v Nixon

2. Nixon v Fitzgerald

3. Clinton v Jones

BOTTOM LINE:

Absolute immunity for civil acts during office; may be overcome for DP/speedy trial or criminal trial/justice.

D. Separation of Powers

1. INS v Chadha

“Finely wrought procedure” – bicameralism and presentment – well planned out by framers.

2. Clinton v. New York (Death of LIVA)

(Opinions: Scalia, Kennedy, Breyer)

Scalia (diss): Presidents acts not problem because congress granted power in legislation.

Kennedy: too much power in pres upsets balance of power; concentration of power threatens individual liberty

Breyer (diss): LIVA is just pragmatic innovation; functionalist – give president tools to do the job

3. Morrison v. Olson (Ethics in Govt Act, Independent Counsel)

(Opinions: Scalia)

Scalia (diss): To describe case is to decide it, one branch meddling in another. Executive power is vested in executive.

4. Mistretta v. U.S. (Sentencing Act, judges help write guidelines)

Keyword is “Intelligible principle” – okay to delegate some power if use is narrowly defined.

BOTTOM LINE:

Test is (i) Who are the actors? (ii) What are they doing? (iii) Did Congress give wrong kind of power? (iv) Did congress give its own lawmaking power?

Issue is: Efficiency & flexibility versus must not deviate from “finely wrought procedure”

E. Federal Limits on State Powers

Dormant Commerce Clause

Carbone v. Clarkstown (Intrastate waste processing)

Opinions: O’Connor – agreed in judgment but thinks did not discrim against I-state commerce, but applied Pike Balancing.

BOTTOM LINE: Test is: Q1) Does law discriminate against out of state commerce? If Yes then law is unconstitutional unless necessary to important govt purpose. Exceptions: (i) Congressional approval (ii) market participant.

If “No” the Article IV P&I doesn’t apply, but can still violate DCC if burden outweighs benefit.

Pike Balancing Test: Even if not actively discriminatory, can still violate DCC if burden on I-state commerce is too great. 

Article IV P&I

Camden v. New Jersey (40% of construction crew must be from Camden)

2 part test: (1) Does state law deny out of staters their Article IV P&I? (2) If so, does the state have an economic justification? Article IV P&I refers to discrimination against movement between states.

Interstate Privileges & Immunities

South Central Timber v. Wunnicke (Alaskan timber sales)

BOTTOM LINE: For market participant to apply, market must be narrowly defined; state can’t be market regulator.

II. Fundamental Procedural Rights & The Incorporation Dispute

Saenz v. Roe (California welfare for new residents)

(Dissent: Thomas, Scalia)

Opinion: Thomas: Didn’t like dredging up 14th amend P&I, already settled in Slaughterhouse.

Slaughterhouse Cases (Louisiana butchers monopoly case) – narrow reading of 14th P&I: slavery/race

BOTTOM LINE: Saenz court identified right to travel in 14th Amend P&I: (1) right to enter/leave another state (2) right to be a “welcomed visitor” (3) rights of newly arrived citizen. Distinguished welfare from “portable benefits”

III. Substantive Due Process

Rational Basis Review: “Rationally related to a legitimate public purpose”

Strict Scrutiny: “Government must show a compelling state interest in order to restrict a fundamental right”

Sources of fundamental rights: (1) text of constitution (2) read into constitution (3) history/traditions of nation.

1. Economic Liberty

Lochner v. New York (Baker’s 10 hour day, 6 day week)

Opinions (dissenters): Harlan: Court should not be concerned w/ wisdom of policy or legislation. Holmes: Disagreement w/ state legislature’s reasoning irrelevant.

Williamson v. Lee Optical (Opticians can make glasses only w/prescription)

Stands for rational basis review.

BOTTOM LINE: Lochner recognized fundamental right to contract; court backed away from that view, now more deferential to state’s judgment.

2. Personal Liberty (Privacy)

2a. Privacy
Griswold v. Connecticut (Marital right to use contraceptives)

(Opinions: Maj – Douglas, Goldberg, Harlan; Dissent: Black, Stewart)

Douglas: Privacy comes from penumbras and emanations; 1st, 3rd, 4th, 5th, 9th amendments imply privacy right.

Goldberg: 9th Amend implicated; just coz some rights are enumerated doesn’t mean others don’t exist

Harlan: Constitution is living document; 14th amend is not just race and slavery any more

Black (diss): Likes his privacy as much as next man but nothing in constitution about privacy.

Stewart (diss): The majority mentions 6 amendments but never say which is violated.

Eisenstadt: Right to individual privacy. 

BOTTOM LINE: Griswold/Eisenstadt establishes fundamental right to privacy. Rational basis way too easy to satisfy so court raised level of scrutiny. Formalist justices will always kick up stink about reading new rights into silence of constitution.

2b. Abortion

1. Roe v. Wade

Trimester model set-up. 1st trimester, state can’t touch right. 2nd trimester, can regulate procedure only. 3rd trimester state’s interest compelling enough they can proscribe abortion.

O’Connor: not on court at time; later said Roe v Wade on collision course w/ itself.

Rehnquist: (diss) We should use rational basis, not strict scrutiny.

Carolene Products Footnote 4: If women = discrete and insular minority, then strict scrutiny is appropriate.

2. Akron (24 hour wait and parental notification not constitutional)

Opinion: Dissent – O’Connor: Felt that standard should be “unduly burdensome”, which is better than trimester.

3. Thornburg (record keeping requirement not constitutional)

Court felt true goal of law was to block fundamental right.

4. Webster (State law: viability testing @ 20 weeks)

Opinion: O’Connor Viability testing is constitutional; essential holding of Roe was that viability is critical cut-off.

5. Casey (overruled Akron/Thornburg)

Stare decisis and court’s legitimacy reasons to not overturn Roe.

O’Connor: Essential holding of Roe is that state may not unduly burden by putting up a substantial obstacle. Parental notification is ok, so is 24 hour wait. Notifying husband not ok – burdens abused women, must divulge location.

6. Stenberg (D&X ban case)

D&X banned in Nebraska w/ no health exception is not ok. Sup Ct relied on district court fact finding. Senate presently conducting own fact finding – no need to use D&X, other methods as good.

2c. Family & Sexuality

1. Moore v. East Cleveland (Grandma + 2 cousins)

Test: Court looked to history and tradition; broad definition of family. DP right protects home setting.

2. Michael H. v. Gerald D. (boyfriends paternity)

Opinions: Scalia (maj) Brennan (diss)

Scalia: Right must be fundamental and traditionally protected. Reference to tradition appropriate because narrowly defined.

Brennan: Tradition has changed; no longer stigma to born out of wedlock.

3. Bowers v. Hardwick (sodomy case)

Sodomy law can stand; no history/tradition of recognizing right to sodomy. Rehnquist and O’Connor in majority.

BOTTOM LINE: In deciding family/sexuality issues, court looks to history and tradition. Will uphold historically recognized rights but reluctant to read in new ones (e.g. gay sodomy).

2d. Right to Die

1. Cruzan (Clear & Convincing Evidence)

Sup Ct found that state’s compelling interest in preserving life sufficient to restrict fundamental right to refuse life sustaining treatment; used balancing test.

Opinions: (Rehnquist, O’Connor, Scalia, Brennan (diss) Stevens (diss))

Rehnquist: Competent person can refuse treatment – infer from prior cases.

O’Connor: Use a living will.

Scalia: Fed courts have no biz in this area; might as well get 9 names from phone book. Nothing in constitution to guide, so issue is for states.

Brennan (diss): P has fundamental right to be free of life support, state should not interfere with.

Stevens (diss): Constitution requires state to care for Ps life in way that respects her best interests.

2. Glucksberg (Assisted Suicide) 9-0 decision

(Opinions: Rehnquist, Stevens, O’Connor, Souter, Breyer)

Rehnquist: No way to recognize right to assisted suicide, long history/tradition of criminalizing.

Stevens & O’Connor: Facial challenge in this case gets this result, but might be different if it were an as applied challenge.

Stevens: State’s interests are enough to uphold law this time, but state’s interest won’t always outweigh individuals interest.

Souter: Court needs to balance state and individual interest (Thomas hates such balancing). Better to let states conduct experiments as to how far can go in regulating suicide. If this law falls, we’re on slippery slope.

Breyer: This law doesn’t infringe on right to die w/ dignity; might be different result if it did. Also different if person faced w/ terrible pain.

BOTTOM LINE: There’s a fundamental right to refuse life sustaining treatment but not to assisted suicide. Rational basis review applied in Glucksberg because there’s no fundamental right at issue. Court didn’t just cut to chase and say “yes, there’s a right to assisted suicide” because that’s too broad/different from if in intolerable pain.

IV. Equal Protection

Test for every single EP question: 

(1) Identify the disadvantaged class 

(2) What level of scrutiny applies? 

(3) What is purpose/goal of legislation? 

(4) Examine nexus b/w legislation’s goal and classification.

Rational Basis: “Rationally related to a legitimate public purpose”

Intermediate: “Substantially related to important govt objective” + ”exceedingly persuasive justification”

Strict Scrutiny: “Classification must be necessary to achieve a compelling govt objective”

Strict Scrutiny – Race: “Narrowly tailored to a compelling govt objective.”

1. Rational Review
1. Williams v. Lee Optical (prescriptions needed for opticians to make glasses)

Principle: Okay for state to handle problems piecemeal; better to be underinclusive than over.

2. Buck v. Bell (3 generations of imbeciles)

Principle: Outmoded view of EP clause; Holmes: “last resort of the law”

3. Skinner (no sterilization for embezzlers)

Principle: First to strike down a law under EP. Discrimination not related to goal of reducing habitual crime.

4. Railway Express Agency v. New York (distracting truck ads)

Principle: Acceptable to solve problems piecemeal. Rational review makes it easy for law to stand. Alright to put hireling in category by himself.

5. US Dept of Agri v. Morena (hippy food stamps)

Principle: Rare striking of law under rational review; no food stamps for hippies nothing to do w/ nourishing poor.

6. NY City Transit Authority v. Beazer (methadone users)

Principle: Illustrates over/under inclusive law. Law still passed rational basis though.

7. US RR Retirement v. Fritz (pensions)

Rehnquist: If there’s a plausible reason for the classification, then let the law stand.

Stevens: Agreed w/ holding but felt standard of review should be: (1) look for correlation b/w classification and actual purpose of the law or (2) look for legitimate legislative purpose that can be assumed. Also said that if purpose of law is to have adverse effect on unfavored group, law is suspect.

Brennan (diss): We need to be wary of post-hoc justifications.

Heller v. Doe (1993 – MR v mentally ill commitment)

Kennedy: Rejected EP challenge, felt state was entitled to make distinction b/w MR and M.Ill.

Souter: Doesn’t matter if you’re crazy or retarded, liberty interest in being free is the same. 

8. Glucksberg

EP challenge failed b/c nobody has a right to assisted suicide anywhere, so Ps are in same boat as everyone.

9. Village of Willowbrook v. Olech (class of 1, easements)

BOTTOM LINE: Rational review is easy standard for state laws to meet. If rational basis applies, court will say “maybe state legislature intended X, Y or Z” and uphold the law. Might be problem if goal appears to be animus toward unpopular group, like hippies.

2. Suspect Classifications

2a. Race

1. Korematsu (Japanese WWII internment)

Principle: First to raise strict scrutiny but ironically law upheld – military necessity. Over and under inclusive.

2. Loving v. Virginia (no interracial marriages)

Principle: Looks like all affected equally, but close reading shows only whites can’t intermarry. Real purpose to promote white supremacy. Just b/c race-based law applied to all won’t save it from strict scrutiny review.

3. Strauder v. West Virginia (no all white juries) – interferes w/political rights

4. Plessy v. Ferguson (separate but equal RR cars for black and whites are ok)

Principle: Separate but equal law upheld coz court felt you can’t force social equality on people. Rational basis applied b/c court felt social equality, not political equality (voting etc) was at issue. Harlan: Lone dissenter, our constitution is color-blind.

5. Brown v. Board of Education (separate but equal schools no good)

9-0 decision; separate but equal not valid defense in school context; inherently unequal coz segregation stigmatizes minorities.

BOTTOM LINE: When race is classification, strict scrutiny will apply. Separate but equal is a dead concept. Even if race-based law applies to all races, still subject to strict scrutiny.

2b. Sex/Gender

1. Reed v. Reed (men over women as estate administrators arbitrary choice)

Principle: First EP case to strike law for gender discrimination. Showed an “arbitrary legislative choice” forbidden under EP. Failed rational basis – looks like rational basis w/ bite.

2. Frontiero v. Richardson (dependency allowance automatic for male grunts, not female)

Principle: Plurality opinion; Brennan applied strict scrutiny, which he felt was right standard, but didn’t get 5 votes to make that the new test. Rehnquist lone dissenter.

3. Craig v. Boren (men must be older to buy beer no good)

Test: Classification must bear a substantial relationship to an important government objective. Established intermediate standard.

Rehnquist: Dissented, didn’t like new test. Felt rational basis appropriate.

Stevens: concurred but felt “there is only one EP clause”, so should be only 1 standard.

4. Mississippi Univ for Women v. Hogan (male RN wants in to female school)

Powell, Rehnquist (diss): Not true sex discrim case b/c man can go elsewhere; also – contributes to diversity of educational opportunities.

O’Connor: Test: (1) Men can bring EP claims as well (2) Must be EPJ – Exceedingly Persuasive Justification for classification (3) Must show classification is substantially related to important govt objectives (4) No justification can be based on stereotypes

5. JEB v. Alabama (paternity case strikes used on all males no good)

Blackmun: The strikes were based on the very stereotype the law condemns.

Scalia (diss): Preemptive strikes happily co-existed w/ EP thus far, why rock the boat now?

Rehnquist (diss): Men/women are biologically different; no sex discrimination, so rational basis applies.

6. US v. Virginia (VMI case) 7-1 decision

Scalia (diss): Didn’t agree use of EPJ test was appropriate; felt test was substantially related to important govt objective. Felt that EPJ is a “made up” test replacing the correct intermediate scrutiny.

BOTTOM LINE: EPJ + substantially related to important govt objective is current court’s test for most sex discrim claims. Can’t use stereotypes as your justification.

3. Other Suspect Classifications
3a. Alienage: Confusing area b/c congress has power to set immigration standards, aliens get 14th amendment rights, court can’t confer citizenship. Court will step in however to protect congress’ power from states.

3b. Sexual Orientation

Romer v. Evans (1996) – (Colorado amendment # 2 case)

Majority: Special disability conferred on homos. Law is irrational, animus is only explanation. Didn’t refer to Bowers- saw this case as about depriving right to political process.

Dissent: Gay sodomy is illegal, so what’s the problem? Scalia says law is fair because it puts everyone on equal footing – no special rights for gays.

4. Discriminatory Purpose and Effect
Overriding principle is intentional discrimination is unconstitutional. 

De Jure: Facially discriminatory or neutral in language/application, but enacted w/ purpose or motive to discriminate.

De Facto: Racially neutral in language, administration, purpose, but has disadvantaging impact/effect.

Million dollar Q: What is necessary proof of discrimination enough to invalidate law?


Washington v. Davis (DC Cop test case)

Disproportionate impact on blacks not enough to prove discrimination; numbers alone are never enough, always must prove discrimination.

5. Benign Discrimination
Bakke: Powell writing for self: diversity is a compelling state interest. Split decision: 5-4 said UC Davis’ quota not constitutional. 5-4 also said it is permissible for race to be a factor in college admissions to increase diversity. Strict scrutiny applied in Bakke; dissent argued for intermediate for benign classifications.

Metro Broadcasting v FCC: Affirmative action plan (preference for minority applicants) survived strict scrutiny. R/O/S/K in strong dissent; didn’t have to wait long:

Aderand v Pena: Thomas on court, so Metro Broadcasting overruled 5-4.

O’Connor: Strict scrutiny is strict in theory, not fatal in fact.

Strict scrutiny for race classifications new test: “Narrowly tailored to a compelling government interest”.

O’Connor: 3 established principles from precedent:

1. Skepticism (race classification always = most searching inquiry) 2. Consistency (race always gets strict scrutiny) 

3. Congruence (5th amendment analysis operates same as 14th amendment – no diff b/w fed or state programs).

Hopwood v Texas (5th circuit): Race may not be considered in admissions; Powell’s opinion in Bakke was his alone, strict scrutiny always applies.

U-Mich Law Case: two issues: (1) is diversity a sufficiently compelling interest to justify use of race? (2) is the use of race “narrowly tailored” to goal of diversity?

V. First Amendment

1. Incitement
Brandenburg Test: 
Prohibits: “Advocacy that is directed to inciting or producing imminent lawless action and is likely to incite or produce such action.”

2. Hate Speech
RAV v City of St Paul: statute banned burning crosses/swastikas; also mentioned race/creed

Scalia: Govt can take sides/single out certain speech. Statute unconstitutional b/c of content distinction and also viewpoint.

Rest of concurrence: Felt statute was overbroad; chilled too much speech.

Wisconsin v Mitchell (1993): 9-0 decision; sentencing enhancements for racial assaults. This is ok b/c prohibits conduct not speech, hence no 1st amendment protection.

Virginia v Black (2003): Looks like RAV statute, but no mention of race. Statute is ok b/c penalizes certain type of special threat. 2nd portion of statute struck though – prima facie evidence of intent to intimidate = chills too much speech. 

Thomas: (dissent) – Looked at history; VA had seg schools when enacted, so VA had no problem w/ “racism”, they just wanted to regulate dangerous conduct. B/c it’s conduct, no 1st amendment protection, so VA can ban it.

3. Commercial Speech:

Central Hudson Test:

1. Does the speech have 1st amendment protection?

2. Is the government interest asserted substantial?

3. Does the regulation advance the government interest?

4. Is the restriction more extensive than necessary to serve that interest?

4. Free Exercise
Sherbert v Verner: 7th day Adventist/won’t work Saturday’s/state doesn’t want to pay benefits b/c won’t take other jobs. 2 part Sherbert Test:

(1) Does the disqualification impose a burden on the free exercise of religion (e.g. the ban on benefits P experienced)?

(2) Does a compelling state interest justify the burden?

Employment Division v Smith: Indians and Peyote Case.

Not parallel to Sherbert b/c Peyote use is illegal, not working Saturday’s isn’t.

O’Connor: Mentioned “burden” (From Sherbert) but also advocated “narrowly tailored to compelling govt interest”

Scalia: All persons must comply w/ a valid and neutral law of general applicability. Scalia wants to leave it to legislatures to create exceptions in their neutral laws. New test – much tougher for Ps to bring challenges.

Lukumi: Law banned animal sacrifice; Smith holding/Scalia’s test is n/a b/c this is not a neutral law, it is biased against this religion. Kennedy applied “narrowly tailored to compelling interest” test.

5. Establishment
Two main areas: prayer and funding.

Prayer:

Santa Fe v Doe: Student body can’t vote for invocation. Facts very important: school’s PA system, property, etc.

Good News Club: Can’t limit religious clubs until after hours only – inhibits free speech exercise.

Funding:

Lemon Test: (1) Statute must have secular purpose (2) Principle effect must not inhibit/advance religion (3) Statute must not foster excessive government involvement w/ religion

Zelman v. Simmons-Harris: Ohio’s voucher system is constitutional b/c parents can make free choice. 

VIII. Enforcement of Civil Rights
Boerne v Flores: Congress’ passing the RFRA is unconstitutional – Sup Cts job to say what law is. Congress trying to overturn Smith holding.

Test for use of 14th A Sec 5 power is:

1. Purpose must be remedial not substantive

2. Congruence and proportionality (means and ends)

3. Law must be directed at state action, not private action.

Morrison: (violence against women act, again): The legislation is aimed at private action, but 14th amendment only covers state actions. Need to know your caselaw; if court has not spoken, more likely to see as remedial, if court has spoken, more likely substantive and will be struck down.
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