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I. FEDERAL POWERS
A. JUDICIAL POWER 

(1) JUDICIAL REVIEW

Marbury v. Madison

The Sup Ct has original jurisdiction according to Article III in cases “affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be a party”. 

The 1789 Judiciary Act (congressional legislation) extended the Sup Ct’s original jurisdiction beyond that provided in the constitution; Sup Ct said this unconstitutional.

Famous Marbury quote: “It is emphatically the province and duty of the judicial department to say what the law is.” – Sup Ct is saying that they get to review what the law is and whether law introduced by congress is constitutional.

Marbury is a famous case because without pointing to specific text within the constitution the Sup Ct reaches out and asserts jurisdiction to strike down an act of congress as unconstitutional.

The only way to overturn a Sup Ct decision is by constitutional amendment, but it can be overruled with legislation consistent with congress’ view on the matter.

The power of judicial review is the biggest thing to come out of Marbury.

THE JUSTICIABILITY DOCTRINES
(1) POLITICAL QUESTIONS
Two bases for declining political questions:

1. Textual-Structural

2. Prudential

Prudential reasons:
Some questions that otherwise would fall under the legal domain ought to be avoided to prevent judicial “embarrassment”. Sup Ct doesn’t want to be seen as over-reaching or grabbing for power.

Why is the distinction between constitutional and prudential limits important? 

Because congress can override prudential restrictions, but not constitutional.

Policies behind justiciability requirements:

1. Separation of powers: By limiting themselves to “cases and controversies” the judiciary avoids stepping on the toes of the other branches.

2. Resource Conservation: By selectively hearing cases via the justiciability doctrines the judiciary is able to conserve its resources. They have limited “political clout” and in allowing the court to turn down cases the justiciability doctrines let them cash it in only when absolutely necessary.

3. Concrete Controversies: The doctrines allow the court to face concrete controversies and adverse litigants, i.e. cases in the traditional sense, which after all is what they are best equipped to preside over. This improves judicial decision making.

4. Promote fairness: The doctrines promote fairness because they generally prevent the federal courts from adjudicating the rights of persons not parties to a lawsuit.

Non-Justiciable Cases (court refuses to hear them)

Nixon v. United States

Facts: Constitution says that the house impeaches and the senate holds the trial. The senate has its own rules for conducting trials; rule 11 allowed use of a committee to gather evidence for the impeachment hearing. Judge Nixon argued that the constitutional language called for the entire senate to hear the entire case from start to finish (thus the committee was unconstitutional).

The court disagreed and said that its up to the senate to decide what the constitution meant by “try” the impeachment, and that the constitution text also says that it’s the “sole” responsibility of the senate to try an impeachment.

Furthermore because impeachment is a means to oust members of the judiciary such as tenured judges like Nixon, it would be imprudent for the judiciary to meddle in that process and taint the checks and balances system between the judiciary and legislature.


Justiciable Cases (the court will hear them)

Powell v. McCormack

Representative Powell was fighting to get his seat but the senate didn’t want to admit him because he had misappropriated funds (etc). The Sup Ct chose to hear the case because the text of the constitution indicated judicial review was appropriate. (Finding – for Powell: Congress can’t add to qualifications for senators indicated in the constitution).

Baker v. Carr

Voters wanted voting districts redrawn and felt that the quality of their votes were impinged; used equal protection laws. Justice Brennan felt judicial review over equal protection claims was appropriate.

Baker v. Carr gave rise to a political question test:

1. Constitution text demonstrates commitment of the issue to a coordinate political dept

2. Lack of judicially discoverable and manageable standards for resolving it

3. Impossible to decide without an initial policy determination of a kind clearly for non-judicial discretion

4. Impossible for court to resolve without expressing a lack of respect due to coordinate branches of government

5. Unusual need to adhere to a political decision already made without questioning it

6. Potential embarrassment from different answers to the same question from different departments

The best way to resolve the Baker v. Carr test is by paying close observance to the text of the constitution.

(2) STANDING
Standing = is this specific person the proper party to bring a matter to court?

· Article III, §2 says that the federal courts are limited to “cases and controversies”. 

Countermajoritarian problem with Sup Ct: positive view is that the court protects individuals/minorities from the majority; negative view is that the court isn’t elected by the people and they’re not representing the views of the people the way elected officials do. 

Constitutional requirements:

1. Injury (already suffered or is imminent)

2. Causation (injury traceable to defendants conduct)

3. Redressability (the court can do something about it with their decision)

Prudential barriers:

1. Third party standing

2. Generalized grievances

3.   Zone of Interest

Remember: congress can override prudential limits by statutes, but can do nothing about constitutional limits on standing.


 C O N S T I T U T I O N A L   R E Q U I R E M E N T S   F O R   S T A N D I N G.
a. Injury
What types of injuries qualify?

*  Injuries to common law rights (contract, tort, property) – almost always enough.

* Injuries to constitutional rights: subject to a determination of which constitutional provisions bestow rights, and what facts are needed to establish an injury

* Injuries to statutory rights: congress by statute can create a right the violation of which is sufficient to confer standing (even if there would have been no judicially cognizable injury without the statute).

Lujan v. Defenders of Wildlife

Facts: Environmental group is suing the Sec. Of the Interior for environmental abuse resulting from a revision of the ESA (Endangered Species Act) which meant the Act didn’t apply to government activities abroad. Sec. Of Interior moved for S.J. claiming the plaintiff’s had no standing. The claimed injury essentially was being deprived of the opportunity to enjoy the animals. They also claimed a “procedural injury” because the act allowed citizen suits, so if they were denied standing they would be denied due process of law.

Justice Scalia said that injury (actual, concrete injury, not a made up one) is a constitutional requirement so the court has zero latitude and must refuse the case (but they would have had some discretion had it been a prudential barrier).

Dissent from Blackmun strongly criticized the nit-picking nature of the majority opinion: whether or not the P could sue revolved around whether she had bought a plane ticket (i.e. had concrete plans to return to the affected region).

Friends of the Earth v. Laidlaw

Facts: Flipside of the Lujan case; brought under the Clean Water Act. Plaintiffs were deterred from swimming/camping/fishing by polluted water.

Ginsberg wrote the opinion; it was determined this was a sufficient injury for standing.

It was a 7-2 decision, Scalia and Thomas dissenting. 

Scalia is very tough on citizen suits and is particularly concerned with the injury component; he probably felt this case was more a general grievance…people complaining about the government/no “real” grievance.

b. & c. Causation & Redressability (Typically merged and taken as one by the court in their considerations of standing.)

Criticisms of redressability:

a. Not a fair determination to make on the basis of the pleadings at the very beginning of a trial; it’s a factual determination and should be considered later in the trial at the remedy stage when the parties have had a chance to present their evidence.

b. Redressability makes standing depend upon how the court characterizes an injury, e.g. is it lack of child support (no standing) or is it denial of equal protection because of discrimination against unwed mothers (standing).

c. Redressability and Causation are an assessment of probability of causation or solution, but there’s no bright line as to what constitutes sufficient probability or evidence as to cause to determine when one does/doesn’t have standing, it’s an “arbitrary” determination of the court.

Allen v. Wright

Facts: Parents of black public school students brought suit against the IRS for failing to deny tax exemption to segregated private schools, which they alleged made their job of desegregation all the harder.

The court said that the petitioners had failed to establish causation and that the nexus between the alleged offense and the relief sought was too tenuous, i.e. we force the IRS to withdraw tax exemption from these schools and so what, why should that bring desegregation any closer?

P R U D E N T I A L   B A R R I E R S   T O   S T A N D I N G.
a. Third Party Standing

Generally not allowed, a person can only assert injuries that he/she has actually suffered.

i. An exception is if a person is unable to protect their own interests/come to court

ii. Another exception is if there is a close relationship between the parties, e.g. Craig v. Boren a beer seller was able to challenge as unconstitutional a state law with different drinking ages for men and women.

Reasons for denial of 3rd party standing:

The third party represented may actually be satisfied and not want the relief sought.

Improves quality of litigation/judicial decisions because parties tend to advocate their own rights most vigorously (i.e. more vigorously than a 3rd party would).

b. Generalized Grievances

This is a complaint shared by the citizenry as a whole; they’re complaining about government.

Richardson case: no standing for a citizen who wished to bring a case challenging the constitutionality of CIA spending being kept secret when the constitution called for an accounting. The Sup Ct felt it prudent to bar this suit thus not opening the floodgates for similar grievances.

c. Zone of Interests

The person who brings the suit must allege that the interest they seek to protect is within the zone of interest of the statute complained of. Plaintiff must be part of the group intended to be effected by the law.

FEC v. Akins

While the harm in this case was widely shared because it was deemed a concrete harm standing was granted. Majority opinion was written by Breyer. 

Breyer felt that standing was appropriate because the Federal Election Act (a) concerned voters which these plaintiff’s were and (b) had an “any person may bring suit” provision written into it.

Scalia of course dissented and said that this was another generalized grievance just like the Richardson CIA expenditures case.

Remember, before Sup Ct can hear a case they must have jurisdiction, and jurisdiction means:

1. Justiciability

2. Political question

3. Standing

B. LEGISLATIVE POWER

2 key questions to decide the constitutionality of a congressional act:

1. Does the constitution give congress the power to legislate? – Enumerated power.

2. Does the law violate any other constitutional provision?

Police Power:
The police power allows states and local governments to adopt any law that’s not prohibited by the constitution. The states have this, the fed doesn’t.

(1) INTRODUCTION
McCullough v. Maryland 1819 decision but it dates back to 1791 dispute between Sec. Of Treasury Alexander Hamilton (for) and Sec. Of State Thomas Jefferson (against) over founding a national federal bank. Jefferson was concerned about a national federal bank having too much power. The state of Maryland was trying to impose a tax upon the federal bank in Baltimore.

Two issues at stake:

1. Does congress have the power to incorporate a bank?

2. Is it constitutional for the state of MD to tax that bank?

This case is famous for its broad, sweeping statement of congress’ powers: “This government is acknowledged by all to be one of enumerated powers.” 

Means that any time congress acts they should be able to point to a portion of the constitution and say “Here’s where it says we can do this”.

Art. I does not expressly say the word “bank” anywhere, though it does list taxes, the arts, etc.

McCullough is also an important case because it gave a broad interpretation of the “necessary and proper” clause.

In his opinion Justice Marshall clarified that the drafter’s intent in using “necessary” was not the more narrow understanding of absolutely necessary.

This is a very deferential standard of judicial review of congressional acts, it gives congress a lot of leeway. The standard espoused in McCullough for what constitutes necessary and proper is “provided the means are appropriate and adapted to that end”.

Why can’t Maryland tax the bank?

1. The power to tax is “the power to destroy”, so Maryland may not destroy a federal bank when the federal power is supreme over that of the states.

2. Maryland isn’t the only state involved, the fed bank is created by citizens of other states. Maryland can’t infringe upon their security.

3. It would open the floodgates for other states to do likewise.

Another famous line from McCullough: “In considering this question, then, we must never forget that it is a constitution we are expounding”.

Structural argument can also be made for the decision in McCullough: the constitution has been structured in such a way that congress couldn’t fulfill its assigned role unless “necessary and proper” is defined in the broad sense.

THE TERM LIMITS CASE
U.S. Term Limits, Inc. v. Thornton

Amendment to the Arkansas constitution: if you’d had 3 terms as a congressman or 2 terms as a senator, you can’t run in the general election. The Arkansas voters wanted this amendment.

Sup Ct and the AK Sup. Ct. both felt the amendment was unconstitutional.

This case is actually about fundamental principles of government and has very little to do with the merits of term limits.

Majority: Kennedy Souter Stevens Ginsberg Breyer

Dissent: Rehnquist, O’Connor, Thomas, Scalia (ROTS)

In deciding Term Limits the Sup Ct relied upon Powell v McCormack for their precedent. That was the congressman who congress wouldn’t let take his seat (fund misuse, etc), but Sup Ct told Congress they had to let him in because they can’t add to the qualifications for congressmen listed in the constitution.

McCullough v. Maryland isn’t a direct parallel: taxes and voting are very different issues. Similarity between the two is that states shouldn’t be able to reach into congress by setting up different qualifications for congressmen, same way Maryland shouldn’t tax a federal bank.

Constitutional text didn’t give a clear answer either, which helps explain the 5-4 decision in this case.

Justice Stevens on the 10th amendment: The states can’t reserve a power that the constitution never gave them in the first place (the power to change the qualifications for congressmen).

Justice Thomas on the 10th amendment: Exact flipside of Stevens’ view: if the constitution didn’t expressly assign the power to the fed then it goes to the states.

Thomas’ dissent: also noted that because the constitution is silent on this issue, there’s no bar to what Arkansas is doing. He said that the federal government’s powers are enumerated: congress must point to constitutional support before acting, but the states aren’t restricted that way. He favors strict reading of the text.

At the core of this battle is the question: “How big are the state’s powers after the enactment of the constitution”?

Justice Kennedy’s concurring opinion: Praised the genius of the dual sovereignty system. Kennedy thinks that the political identity of the union (we’re separate states, but we’re all one big country) is reinforced by the people’s sense that they control the national government free of state interference.

While the Arkansas citizens did vote for term limits, the amendment went beyond local effects specific to Arkansas only, it affected a national body making decisions that affect the whole country. Arkansas can’t meddle in that.

Extreme Example: Arkansas passes an amendment that allows babies to be elected to congress. A baby is voted in and sits in the house of representatives. A baby is now a participant in congress “deciding” national policy.

Cook v. Gralike

Came after Term Limits, the state of Missouri tried to institute term limits by passing a bill whereby if a candidate had disregarded the people’s instructions to vote in favor of term limits, that would be noted next to their name on the election ballot.

Sup Ct said this was unconstitutional too because the state would be dictating the outcome of an election for a federal office.

(2) COMMERCE POWER

a. CONGRESSIONAL AUTHORITY
U.S. v. Lopez re: Guns in School Zones Act.

History: Pre-1995, everyone felt that congress could legislate pretty much as it pleased and cite the commerce clause as the constitutional backing for its legislation.

1937-1995: The Sup Ct did not rule a single congressional enactment unconstitutional for exceeding congress’ commerce clause power.

Remember: people get animated about the Sup Ct knocking down congressional legislation because of the countermajoritarian issue: the court wasn’t elected by the people so when they rule they don’t reflect the peoples will (unlike democratically elected congress).

What does regulate “among” the states mean?

In Lopez the court determined that “among” meant that more than 1 state must be involved, with the caveat that intrastate activity would qualify provided it had an impact on interstate activities. 

This is the loosest definition they could have chosen because it requires a case-by-case analysis to determine the amount of impact on interstate commerce needed before an intrastate activity could be regulated by congress.

Justices Opinions/Tests in Lopez

Majority: Rehnquist, O’Connor, Thomas, Scalia, Kennedy (ROTS+K)


Rehnquist – Majority Opinion

Test he used: 

3 broad categories of things congress can regulate under the commerce clause:

1. channels (railroad, airports, etc.)

2. instrumentalities

3. activities with a substantial relation* to interstate commerce 

* (things that substantially effect interstate commerce).

Rehnquist ruled out 1 and 2 right away. He ruled out 3 too because the connection between guns in schools and interstate commerce is too tenuous.

History he referred to: 

· Looking at prior cases Rehnquist sees a limited power for congress under the commerce clause, principally extending to economic activity.
· Rehnquist sees no jurisdictional element written into the statute allowing congress to assert this authority.

· Rehnquist also criticized the lack of findings (studies, data, etc.) to support congress’ claims that guns in schools bear the requisite substantial relation to interstate commerce.
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O’Connor & Kennedy – Joint Concurrence

Test they used:

· Kennedy (the swing voter in this case) emphasized the need for separation of powers; he talks about a police power developing in congress if they aren’t checked as necessary (today guns in schools, tomorrow who knows). The police power he says belongs to the states, not the Fed.

· Kennedy is doing his usual cheerleading for the federal/state balance of power and for the notion of judicial review watching out for congress crossing the line.

· Kennedy also talks about the national economy and how in order to keep it stable congress has to do a certain amount of regulating, but only within their constitutionally authorized limits.

History they referred to:

The exercise of great judicial restraint by the court is important, not rushing in and making value judgments on congressional regulation of commerce.
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Thomas – Separate concurrence

Test he used:

· Thomas doesn’t like Rehnquist’s “substantial effects” test, he thinks it grants the federal government too much power.

· Thomas prefers to go with the text of the constitution and rely on the original/framer’s understanding of interstate commerce: buying, selling, bartering and transporting for these purposes.

History he referred to:

Thomas felt that beginning in the 1930’s congress started exploiting the commerce clause, and that the judiciary let by just about any legislation that congress wanted to pass.
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Breyer
  Ginsberg - Dissenters

Test:

· Breyer advocates a rational basis approach to the commerce clause.

· Breyer thinks that in deciding Lopez the court should consider not just the single incident in isolation (1 school, 1 gun) but the cumulative/aggregate effect (many guns, many schools).

· Breyer is advocating a low level of scrutiny by the court, that they shouldn’t second guess congress and insist on empirical evidence to support legislation.

· Breyer is a fan of the 1937-95 period of lax judicial review.
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Souter (dissent)

· The court should defer to rationally based legislative judgments.

· Souter feels that the majority decision is wrong in that it makes deference to congress conditional upon the matter under review being commercial/economic in nature (i.e. guns in schools is not commerce, but that shouldn’t matter).

· Souter thinks this decision marks a return to the 1887-1937 jurisprudence where the court used too strict a standard of review of commerce clause legislation.
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Stevens (dissent)

· Stevens thinks that commerce now is very different to what commerce meant to the framers. This is a direct challenge/contradiction to Thomas’ claim that we should return to the older, narrower understanding of what commerce is. 

The majority in Lopez are the 5 most conservative justices (Rehnquist, Scalia, O’Connor, Thomas and Kennedy. Normally these conservative justices favor judicial restraint (not blocking congress) but in this instance they stepped in, presumably because congress was meddling in the police power of the states.

U.S. v. Morrison

Violence against women Act allowed a female victim of sexual assault to pursue a civil suit against her attacker in federal court. Rationale is that state law may not provide an adequate remedy.

Justice Rehnquist applies the “substantial affects” test he set out in Lopez – he asked does violence against women have a substantial affect on interstate commerce?

Rehnquist felt the Act fails the substantial affects test:

1. It has nothing to do with commercial/economic activity of any kind

2. There’s no express jurisdictional element written into the statute

3. There’s a lack of formal findings by Congress; the findings are about the affects of violence on families, not on interstate commerce, so the link is too tenuous.

4. The states have the right to the police power to regulate the conduct of their own citizens, not the federal government.

Thomas on Morrison: Thomas doesn’t like the substantial affects test, he wants to revert back to the original understanding of “commerce” – buying, selling, bartering and transportation to those ends. Violence against women is not “commerce” as the framers understood it.

Souter on Morrison: Dissent Souter is annoyed by the majority’s disregard for the “mountain of data” congress accumulated to support this Act. He refers to prior Acts that have been held up on less data than this (Heart of Atlanta v. and McClung v.). Souter also raises that the Attorneys General of 38 states urged Congress to support the act, so the state’s rights weren’t under threat.

Breyer on Morrison: Breyer objects to the rigid requirement that the activity being legislated on be economic in nature. 


The 4 Historical Stages of the Commerce Clause
Stage 1:
Gibbons

Stage 2:
1887 – 1937

Stage 3:
1937 – 1995

Stage 4:
Lopez (1995 – present)

b. FEDERALISM-BASED LIMITS

(i) State Autonomy
Heart of Atlanta Hotel v.
Hotel owners challenged civil rights legislation because they wanted to continue not renting to blacks. They claimed this was an internal state issue that congress couldn’t reach. Sup Ct disagreed and accepted Congress’ claim that this discrimination affected interstate commerce, because if blacks have nowhere to stay, they won’t travel out of state, and that’s a limitation on interstate commerce.

McClung v.
BBQ joint with seating for 220 had take-out service only for blacks. Sup Ct again accepted there was a link to interstate commerce: the BBQ place bought $70,000 of its food supplies from out of state. 

In Heart of Atlanta and McClung Sup Ct said that the commerce power, not the 14th amendment, granted congress its power to act because the 14th amendment governs state activity, whereas they wanted to reach private actions. The commerce power allowed congress to reach private discrimination.

Formalist view: Relies on narrow interpretation of the strict wording.

Functionalist view: Constitution is a living document and needs to be read broadly to let congress do its job.


Example of enumerated power and possible limit: The 10th amendment has big potential to limit the commerce power (any powers not specifically delegated to congress reside in the states and the people…e.g. if the constitution doesn’t say congress can regulate discrimination by motels or restaurants, then its up to the states).

New York v. United States – The “take title” case

All of the states and congress are concerned about radioactive waste disposal. Rather than being a case about nuclear waste disposal, this case is about the fundamental concern over state v. federal power.

Provision in the radioactive waste disposal act:

1. Money incentives offered to complying states. Also they can apply a surcharge to waste from other states. 

2. Access provisions: Over time states can increase the $s charged to access waste sites and can eventually block non-complying states.

3. (This is the problem provision): States that fail to provide proper disposal facilities within their borders must either:

a. Have their state legislature regulate as congress dictates, or

b. Take title to the waste

Applying the two step analysis to this regulation:

Q1. Is there an enumerated power? Yes, the commerce clause allows nuclear waste regulation.

Q2. Is there a limit to that power? Yes, the 10th amendment (non-enumerated powers go to states).

Congress can only give the states an incentive to legislate/behave a certain way, they can’t coerce them into it. The 3rd incentive in the New York Act was no choice at all.

The federal government was commandeering the state legislature, but the 10th amendment preserves the states right to legislate however they please; if a right is not expressly assigned to the national government, then it rests in the states/people.

Carrot and the stick: Congress can tempt states to do their will with a carrot, but they can’t beat them into doing it with the stick.

Probably the best political argument in favor of the act was that the federal and state sovereigns worked together on it, so it was a cooperative venture. (Counterargument is that that doesn’t matter, the 10th amendment says you can’t do it).

Printz v. United States – CLEOs and Hanguns Case

5-4 decision, usual breakdown of votes.

Brady Handgun Control Act – until a national system was established to regulate handgun sales the interim measure required a 5 day wait during which time state CLEOs (Chief Law Enforcement Officers) had to run a background check. If the applicant is denied, the CLEO had to inform them in writing, if no problems came up, the applicant’s record had to be destroyed.

Scalia on Printz wrote the opinion:

There’s no historical support for this act and nothing in the constitution’s text to support it. Scalia made a structural argument: that the separation of state and federal powers implicit in the constitution made the Act unconstitutional.

O’Connor on Printz:

Wrote a separate concurrence containing two magic words: “purely ministerial”. O’Connor was glad the court had not chosen this case to decide the issue of whether the federal government could impose data reporting type duties on state/local governments.

Note: O’Connor would be the possible swing voter on a purely ministerial requirement/law in future. Also: she is a very fact-oriented decision maker.

Reno v. Condon

State of S.Carolina passed legislation that DMVs had to sell driver’s biographical info to private companies (e.g. insurance agencies). Congress had passed legislation saying that states could NOT sell driver’s info. Sup Ct decided this case as a 9-0 unanimous decision. Why?

Congress passed this legislation under its commerce power, but that power is limited by the 10th amendment.

It’s constitutional for congress to regulate states activities but not how the state regulates.

(ii) State sovereign immunity
Federal
Legislative
(
Executive
(
Judicial

----------------------------------------------------------------------------------

State

Legislative
(
Executive
(
Judicial

Separation of powers requires that no legislation pass over the dotted line above. Each side of the fence should function independently.

Here’s how the justices stand on sovereign immunity:

Rehnquist, O’Connor, Thomas, Scalia, Kennedy (For)

v.

Ginsberg, Stevens, Souter, Breyer (Against)

Sovereign immunity roughly translates to a plaintiff not being able to take a state to court; the state needs immunity from suit in order to function.

Sometimes the government will consent to suit by congress passing legislation (e.g. federal tort claims act). The government can abrogate its immunity as it chooses.

Congress wanted to pass legislation abrogating not their immunity, but the states immunity so plaintiffs could sue a state in federal court. One way congress can do that is by clearly expressing their intent to abrogate state immunity in the language of the statute.

Congress has to get this power of abrogation from somewhere in the constitution (remember they have enumerated powers…must have constitutional backing for everything they do). They get it from the 14th amendment, which is effective over the 10th amendment limitations because the 14th amendment came later in time than the 10th.

Seminole Tribe v. Florida

Legislation required that the state and the tribe were to negotiate in good faith over which gambling activities the Indians could engage in. If the state of Florida didn’t negotiate in good faith, the Indians could take them to federal court.

Rehnquist wrote the opinion: even though congress had expressed a clear intent to abrogate Florida’s immunity, the Indian commerce clause didn’t grant congress that power.

The fall-back provision the court relied upon (which would give the Indians some recourse) was that the US sovereign can always sue the state.

Alden v. Maine 

State probation officers were unhappy at not being paid overtime so they attempted to sue the state in federal court, but the case was dismissed under the Seminole Tribe holding.

Congress also tried to permit suit against the state in states courts, but the court barred this.

The court’s rationale was that the federal government can’t consent to suit on behalf of the state to be sued by its own citizens.

The 11th amendment in its text indicates that states have immunity from suit brought by citizens of another state not suit from one of their own, so using a textual analysis it looks like what the probation officers were doing was fine. 

However Sup Ct analyzed this case structurally, not textually. Even Justice Thomas who is a big fan of strict textual analysis wasn’t distracted from the core notion of state sovereignty/separation of powers.

Black letter law is that:

Article 1: No power granted to Congress to abrogate state immunity.

14th Amendment: Might be able to use the 14th amendment to abrogate state immunity, though the supreme court is very selective and particular about letting congress use that power.

Federal Maritime Commission v. S.Carolina Port Authority

A cruise ship company wanted to file an administrative complaint against the S. Carolina port authority with the FMC because they felt discriminated against (they had a gambling ship).

Note: This is neither federal nor state court, this is an independent administrative agency.

Justice Thomas said that the administrative hearing “Walks, talks and squalks” like a law suit, so the court didn’t allow the suit.

Breyer had spent much of his pre-Sup Ct days writing on administrative law and was particularly outraged by this decision. 

The majority’s view is that if the plaintiff wants a remedy the federal government will have to go investigate the complaint and then file suit on the state itself.

(3) SPENDING & WAR POWERS
South Dakota v. Dole: 
20 USC §158 allowed the government to withhold 5% of a state’s federal highway funds if they didn’t conform to a minimum drinking age (21).

Drinking age is not something the national government can regulate directly.

There have to be limits on financial incentives the government offers otherwise it could use its budgeting power to “buy” any legislation it pleased.

Rehnquist’s test in South Dakota v. Dole for spending power limits:

1. General Welfare: The exercise of the spending power must be in pursuit of the “general welfare”; in deciding whether spending is intended to serve general public purposes, the court should “defer substantially to the judgment of congress.”

2. Unambiguous conditions: The conditions placed on allocation of funds must be “unambiguous” – the states must be able to exercise their choice knowingly.

3. Related to federal interest: Conditions may not be legitimate if they’re not related to “the federal interest in particular national projects or programs”.

4. Other provisions: Other constitutional provisions might operate as a bar to congress conditionally granting funds a certain way.**

** Rehnquist’s interpretation of the 4th provision is that it means the national government can’t use the spending power to induce the state’s to engage in unconstitutional activity (i.e. the federal government can’t bait the states into violating the constitution by dangling funds in front of them).

This interpretation makes it constitutional for congress to use the spending power to encourage state legislation.

Coercion is the key word in Rehnquist’s analysis: once an incentive under the spending power goes too far and becomes coercive it is unconstitutional.

O’Connor’s dissent:
O’Connor criticized the legislation, thinking the drinking age is too remotely connected to highway construction, the purpose of the fund.

O’Connor advocates the need for a stronger link between ends and means.

Woods v. Cloyd Miller Co.
Involves the Rent & Housing Act of 1947 (WWII ended in 1945).

The war was technically over in that hostilities had ended, but the rent controls were still in place because the housing shortage was still a problem.

Justice Douglas felt that Congress could be trusted to monitor use of the war power as appropriate, and that we can just rely on congress.

Justice Jackson (concurrence) advocated close scrutiny of uses of the war power when it affected people’s liberties and their property.

C. EXECUTIVE POWER

(1) DOMESTIC AFFAIRS

Youngstown Sheet & Tube Co. v. Sawyer

Chronology:

1947: 
Taft-Hartley Act enacted to deal with labor issues; Taft-Harley authorized the President to invoke a cooling-off period for strikes, and while the possibility of granting the President seizure powers was raised, they were neither granted or denied. Congress was silent on seizure power.

1950:
Korean War began.

1951-52:
President Truman issued an executive order instructing the Secretary of State (Sawyer) to seize the steel mills a few hours before the workers were to go on strike. Before the seizure Truman attempted to resolve the worker’s issues. Why didn’t Truman use the Taft-Hartley Act to institute a cooling-off period? Perhaps because he didn’t want to chap the hides of his union voters.

1952:
Truman was an unpopular president and the seizure wasn’t well received.


The steel mills took the government to district court; the district court started examining the constitutional issues.


When the court asked the government what power the President was invoking for the seizure, the response was that the executive can invoke almost limitless power when faced with an emergency situation.


When the district court said the President doesn’t have that kind of power, the case went to the Supreme Court.

The decision in Youngstown was a 6-3 vote against President Truman.

Rehnquist was a Supreme Court clerk for Justice Jackson at the time, and later wrote the opinion in Dames & Moore v. Reagan, another executive power case.

Rehnquist later commented that sometimes it’s not such a bad thing for the Supreme Court to tune in to the zeitgeist. Truman wasn’t a popular President at the time, and the Korean war was equally unpopular. 

Rehnquist acknowledges that public reaction/opinion was a factor in the 6-3 vote against the President in Youngstown.

Justice Black’s opinion on the sources of Presidential Authority:


                                                     or






Justice Frankfurter’s opinion: Two keywords: “Gloss” and “Silence”

Gloss:
We have to be more flexible than Justice Black’s structured analysis. We need to be less formalistic and look to case history for sources of presidential power. Frankfurter agrees with the conclusion, just not with the analysis.

Silence:
The court can draw inferences from Congress’ silence when Taft-Hartley was enacted: they had the chance to grant the seizure power and they passed, so their silence can fairly be interpreted as a rejection.

Justice Jackson’s Opinion: The Three Zones

President most powerful (((((((((((((((((((least powerful
	Zone 1: 

President has his own Article II powers and is acting with Congress’ implied or expressed authorization.
	Zone 2: Twilight Zone

President has his Article II powers but Congress has voiced neither approval nor disapproval.
	Zone 3:

President has his Article II powers and Congress has expressed/implied its disapproval.

This means President has Article II power (minus) whatever power is exclusively for Congress under Article I.


The Youngstown court felt that President Truman’s seizure put him in Zone 3, at his weakest.

Justice Jackson interpreted Congress’ silence on granting the seizure power in the Taft-Hartley Act as disapproval. He could have interpreted it as neither approval/disapproval though, which would put the President in zone 2/twilight zone.

Justice Vinson (dissent) felt that while the President was in zone 3, his Article II powers were enough to authorize the seizure.

Dames & Moore v. Reagan
President Carter when brokering a deal for the release of U.S. hostages in Iran ordered that:

a. All liens and attachments on Iranian assets in the USA would be nullified and assets returned to Iran

b. All pending suits against the government of Iran would be suspended and become subject to binding arbitration in a specially appointed tribunal.

President Reagan elected to replace President Carter ratified the agreement and was promptly sued by Dames & Moore who had a suit pending against the Iranian government.

The language of the Dames & Moore opinion suggests that the 3 zones identified by Justice Jackson in Youngstown are really more like a spectrum with two extremes at each end.

President Reagan purported to be acting under IEEPA legislation (an emergency act) which would put him in zone 1 at his strongest, with Congress’ approval (by virtue of enacting IEEPA) and his own Article II powers.

But does IEEPA grant the President the power to suspend pending lawsuits? Suspending the suits appears to be more in the twilight zone – not expressly authorized or disapproved of by Congress. So why wasn’t it placed in zone 3 like Youngstown was under Taft-Hartley?

Rehnquist chose to interpret IEEPA as indicating a general approval of Congress of broad Presidential powers. Rehnquist felt that Congress couldn’t foresee every eventuality (like the Iran hostage crisis), and refused to see the lack of an express grant of authority to suspend lawsuits as disapproval. May also reflect Rehnquist’s awareness of zeitgeist, just like Youngstown court – probably not prudent to hold unconstitutional legislation that meant return of the hostages.

(2) EXECUTIVE PRIVILEGES & IMMUNITIES
A privilege is an evidentiary procedure, think of it in terms of client-attorney privilege. A privilege usually entitles a person to not have to testify.

Separation of powers is the drum the president usually beats when arguing for executive privilege, and the courts have repeatedly upheld it. The President argues that in order to conduct official business, some level of immunity is required. 

U.S. v. Nixon teaches us that while it isn’t in the text of the constitution, presidential privilege does exist and it is recognized. The privilege is not absolute however and it can be overcome.

The Supreme Court claimed that because US v. Nixon was a criminal proceeding (the Watergate break-in) that gave them jurisdiction to overcome the Presidential privilege.

Nixon v. Fitzgerald teaches us that the President is absolutely immune from civil damage liability for official acts. This doesn’t leave the people without a remedy however, they can always impeach the President if he’s running wild.

Clinton v. Jones Clinton was being sued for conduct that predated his term of office and was asking for a limited immunity that would stay the civil suit until he left office.

President Clinton argued for separation of powers, that the judiciary should not encroach upon the executive branch by allowing this suit.

The court however didn’t buy this argument and felt that the floodgates wouldn’t open overnight with frivolous lawsuits: sanctions and summary judgment would take care of that.

D. SEPARATION OF POWERS
Clinton v. New York

· President Clinton was to use the LIVA (Line Item Veto Act) to withhold Medicaid funds.

· The people of New York did have standing (standing issue was resolved at the outset of the case); if the people could prove the LIVA unconstitutional, they would have redressability (if LIVA is thrown out, they would get their funds).

· Dissent: O’Connor, Scalia, Breyer.

· LIVA was properly enacted because it passed through both houses (bicameralism) and went to the President for approval (presentment).

· When a President uses the LIVA to cancel a portion of a bill he must notify Congress within 5 days; if the Congress wants to block the president’s veto, they can issue a disapproval bill that must be voted for by a 2/3 majority.

· But if the disapproval bill has to be signed off on by the President (and meet the presentment requirement), how can it be passed? While the President can’t cancel a disapproval bill, he can veto it.

· The majority decision in Clinton v. New York was based on a straightforward textual argument: the president can’t repeal portions of existing, enacted law. Because the constitution is silent on the issue, the president does not have that power.

· The outcome of Clinton v. New York is that when a bill is presented to the President, he either signs it into law, or vetoes it, but that’s his one shot. The President can’t sign a bill, make it law, then later go back and modify existing legislation at will.

· Scalia (dissent): felt that the President’s cancellation of spending is constitutional because Congress wrote the legislation giving him the power to do that.

· Scalia did not see a delegation of power issue, he thought the president was just using his discretion to interpret and apply the law.

· Kennedy (concurrence): wrote a separate opinion expressing a concern that too much spending power conferred to the President was a threat to individual liberty; Kennedy was concerned that a concentration of power in one branch would upset the separation of powers balance.

· Breyer (dissent): thought that the LIVA is nothing more than “pragmatic innovation”. Breyer is a functionalist, he wants the president to have to tools to get the job done.

· Breyer asked three questions when inquiring into the separation of powers concern:

1. Did Congress give the president the wrong kind of power?

2. Did Congress give the president the power to encroach on congress’ own constitutionally reserved territory (law making)?

3. Did Congress give the President too much power, violating the doctrine of non-delegation?

Morrison v. Olson

· Involved the Ethics in Government Act of 1978: On hearing of sufficient grounds, the Attorney General starts an investigation to see if there have been any violations of federal criminal laws. If some evidence is uncovered that merits going further, the Special Division (3 circuit justices appointed by the chief justice) will appoint an independent counsel.

· The dissent criticized the Ethics in Govt. Act because the Article III judges, as members of the judiciary, are supposed to be limited to cases and controversies only. But appointing an independent counsel definitely isn’t a case or controversy. The majority rejected this criticism because the appointment is only temporary.

· Another dissent criticism was that the legislation said the independent counsel could only be fired for cause. Employment in the executive branch is thought of as employment at will. The dissent didn’t like legislation that intruded on the president’s power to fire.

· The majority rejected this criticism because they felt the firing for cause clause wasn’t too restrictive – the executive can dismiss the independent counsel via the attorney general. 

· The Nixon Watergate scandal started the ball rolling and was the genesis of the Ethics in Gov’t Act.

· The majority opinion concluded that the independent counsel is an “inferior officer” – this would have to be the case, because constitutionally only the President can appoint “superior officers”. (Appointment clause is Art II, Sec 2, Cl. 2).

· The constitution says that the only way for Congress to fire a member of the executive is by impeachment; the Ethics in Govt. Act however was Congress writing a law dictating how someone within the executive branch could be fired.

· Scalia (dissent): he felt that to describe this case is to decide it – it involves other branches participation in policing/investigating the executive branch, which creates a separation of powers conflict.

· Scalia (dissent): said that “the executive power is vested in the executive” – he didn’t like Congress’ intrusion on this notion by letting Article III judges, members of the judicial branch, hire the independent counsel to investigate the executive, then congress could dictate how that person can be fired.

· Majority opinion: Resolved separation of powers issue by making sure that Congress is not taking over any executive functions – because they didn’t find that the legislature was taking over part of the executive’s job, they found no problems.

· This case illustrates the need to read the text of the constitution very carefully – if the court had found that Morrison was a superior officer, the case would have been a slam dunk, because Morrison’s appointment by congress (and not the president) would have clearly violated the Art II appointments clause.

Mistretta v. U.S.
· The sentencing act guidelines/legislation was felt desirable because judges were assessing very different sentences for defendants in very similar situations.

· The President appointed 7 members to a Sentencing Commission, selected with the advice and consent of the senate. 3 of the commission members must be federal judges, selected from a list of 6 recommended to the president by the US Judicial Conference.

· The commission members were to be removable by the president for good cause.

· Problem(?): these judges are supposed to be hearing cases and controversies, but what they are doing on the commission looks more like making sentencing laws (which is clearly the legislatures job).

· Magic words in a non-delegation of powers case: intelligible principle.
· Justice Blackmun (majority) was satisfied that there was no non-delegation issue in Mistretta because Congress had laid down an intelligible principle – they had set out the “rules” for the sentencing commission in no uncertain terms.

· Blackmun took a very functionalist approach – he was advocating that powers be assigned however they needed to be to get the job done best. He said that the branches don’t need to be “hermetically divided”, that it’s the preservation of the checks and balances that matters most.

· Remember: no Supreme Court dicta: Blackmun’s opinion included the word “flexible”, which speaks to his functionalist approach.

· Scalia (dissent): made a very formalistic argument. Scalia focused most on what the Act allowed the three federal judges the power to do. In Scalia’s opinion, Congress had violated separation of powers by handing these judges the power to make the law.

E. FEDERAL LIMITS ON STATE POWERS

(1) DORMANT COMMERCE CLAUSE

The Dormant Commerce Clause is “dormant” because it is raised when Congress has not specifically spoken on an issue (spoken meaning enacted legislation).

What can the states do if Congress hasn’t spoken? They can’t do whatever they like, because while there may be no congressional legislation on the issue, the states are still bound by the constitution.

When states are considering enacting legislation they need to bear in mind that while there’s no federal statutes to work within, their legislation cannot negatively impact interstate commerce (if it does, it’s unconstitutional).

Even though there’s no federal statute, states aren’t always going to be able to take care of their own problems their way, because they butt up against the commerce clause.

What test is used to determine what states can do with the legislation?

Q1. Does the state law discriminate against out-of-state commerce?

A. If “Yes” then:

(i) the state law is unconstitutional under the dormant commerce clause unless the law is necessary to achieve an important governmental purpose.

Exceptions to the above, when a state law can discriminate against interstate commerce, but still be constitutional:

a. Congressional approval of the state law

b. The state is a market participant

A. If “No” then:


(i) the Privileges and Immunities (P&I) clause of Art. IV does not apply

(ii) the state law can still violate the dormant commerce clause if the burdens on interstate commerce outweigh the benefits.

Philadelphia v. New Jersey

A 1973 New Jersey law prohibited importation of solid or liquid waste collected out of state.

This was an easy case to decide under the DCC because the law was discriminatory on it’s face – the plain language of the law discriminated against interstate commerce.

Carbone v. Clarkstown

· The town of Clarkstown enacted a requirement that all solid waste be processed at a specific local processing plant; this case involved intrastate commerce not interstate.

· This legislation still fell foul of the DCC though because no refuse companies in that town could take their business out of state; the law deprived out-of-state refuse processors the chance to do business with the Clarkstown refuse companies.

· O’Connor concurred in the majority holding that the statute was invalid under the DCC, but wrote a separate concurrence because she thought the law did not discriminate against interstate commerce. O’Connor concurred though because she felt that you can still violate the DCC if the burden of the legislation (can’t go to out of state processors) outweighs the benefit (of letting the town dictate how trash is managed). O’Connor used the Pike balancing test.

· Discrimination against interstate commerce in favor of local businesses is per se invalid, unless the municipality can demonstrate it had no other means to advance a legitimate local interest.

· Art. IV, Sec. 2, Cl. 1: “The citizens of each state shall be entitled to the privileges and immunities of citizens in the several states.”

· Essential meaning of this is that a state may not discriminate against citizens of other states.

· Note: It’s important to refer specifically to Article IV DCC privileges and immunities, because P&I is also listed under the 14th amendment.

· Pike Balancing Test: An Arizona law required that AZ-grown cantaloupes be labeled as such. The law also required a grower to package in AZ not in CA as he had been doing; this would mean an additional $200,000 expense on a $700,000 gross income operation.

· The Pike case stands for the principle that you can still violate the DCC by overburdening interstate commerce even if you aren’t acting in a discriminatory way toward members of another state.






Benefit to state from regulation 
v. Burden on interstate commerce

(2) INTERSTATE PRIVILEGES & IMMUNITIES
DCC Exceptions: When a state law can discriminate and be allowed:

1. Congressional approval: Congress can authorize a discriminatory state law.

2. Market Participant exception:

South Central Timber v. Wunnicke: The state of Alaska was selling timber it owned with a provision in the sales contract that at least some of the timber processing be done in Alaska.

Critical difference in this case is between market participant versus market regulator.

The court found that Alaska was not merely a market participant; while they were selling timber and participating in the timber market, the processing condition had a trickle down effect that reached interstate commerce.

Rule: for the market participant doctrine to apply, the market must be narrowly enough defined to prevent state intrusion into interstate commerce.

When a state really is a market participant though, there’s nothing to stop the state discriminating in favor of its own citizens.

II. FUNDAMENTAL PROCEDURAL RIGHTS & 

THE INCORPORATION DISPUTE

14th Amendment: … nor shall any State deprive any person of life, liberty, or property, without due process of law;

Saenz v. Roe – the welfare/portable benefits case

7-2 decision with Rehnquist and Thomas in dissent.

California wanted to limit welfare benefits so that for the first year, new residents wouldn’t receive the higher payout that long-time California citizens got, instead they would receive the same $ amount they got in their last state.

The court held that not only is it not constitutional for California to do this, but that it would be unconstitutional for congress to approve California’s law.

It’s not correct just to say that “the 5th amendment applies to the states”, it applies to the states through the 14th amendment.

The Saenz court came up with a “right to travel”, identifying 3 such rights:

1. The right to enter and leave another state. This was a non-textually based right, based on case precedent invalidating laws impeding interstate travel.

2. Textual: Art. IV, Sec. 2: “The citizens of each state shall be entitled to all the privileges and immunities of citizens in the several states.” This amounts to the right to be a “welcomed visitor” – you can’t be discriminated against when you go to a different state.

3. The rights of a newly arrived (state) citizen.

But why isn’t the California welfare law like other discriminatory laws which are constitutional, e.g. higher college tuition for out-of-staters, and residency requirements for divorces?

The majority rejects this argument because it sees benefits like tuition and divorce as portable benefits – the out-of-stater can take the benefits and run.

Saenz dissent: 
Prior to the Saenz case in 1999, just about everyone thought the 14th amendment P&I issue was put to rest with the Slaughterhouse cases.


Prior to the 14th amendment a state government was able to effect an uncompensated taking of land because the 5th amendment only protected against takings by the federal government.

Article IV P&I – Refers to discrimination against movement between states

14th Amendment P&I – In Saenz, decided it covered discrimination by a state against a new resident; previously interpreted in Slaughterhouse cases as race/slavery only.

The Slaughterhouse cases: Louisiana butchers challenged a law that granted a monopoly to other butchers in Louisiana. These cases are important because they were the first to interpret the 14th amendment.

The butchers couldn’t challenge the law using Article IV (because their complaint was intra not inter-state – they weren’t going to another state and being discriminated against), so they used the 14th amendment P&I clause.

The slaughterhouse cases were a famous decision because they applied a very narrow reading of the 14th amendment, finding that it applied only to race and slavery.

Justice Thomas (dissent in Saenz) was concerned about dredging up the 14th amendment in Saenz because he felt it had been long since interpreted and put to bed in the slaughterhouse cases.

Privileges and Immunities Test:
1. Is there a burden on P&I?

2. Can the state offer a substantial reason/justification for the different treatment?

What is a fundamental P&I that would fall under this test?

Case precedent shows that employment is one such area (e.g. state’s can’t prevent lawyers from a foreign state certifying in their state).

Higher license fees for out of state hunters however wouldn’t qualify – hunting or fishing isn’t a fundamental right, so the different treatment doesn’t matter.

III. SUBSTANTIVE DUE PROCESS


A. ECONOMIC LIBERTY
Lochner v. New York
· “Lochnerizing” is a big insult in the field of constitutional law.

· A NY law placed a 10 hour day, 6 day week maximum on bakers.

· The Lochner case addressed the issue of what a state can/can’t legislate on under the 14th amendment: “Nor shall any state deprive any person of life, liberty or property, without due process of law”
· The court held that the NY law was unconstitutional – it was interfering with the private right to contract.

· The Lochner court felt that there needed to be a stronger/more direct relationship between the means and the ends to justify the use of the police power this way. The 10 hour day (means) was too far removed from the ends (desiring to make bakeries more hygienic and bakers lead healthier lifestyles).

· Lochnerizing is insulting because it refers to a court substituting its judgment for the legislature’s judgment; if the NY legislature thinks that a 10 hour day will fix the baker’s problems, then the court shouldn’t second guess that.

· Harlan (dissent): said that the courts are “not concerned with the wisdom or policy of legislation” – Harlan thought the majority in Lochner was exercising too high a level of scrutiny of state law. Harlan is saying that Sup Ct justices shouldn’t care if the law makes sense, only if it is constitutional or not.

· Holmes (dissent): felt that the majority’s disagreement with the reasoning of the statute is irrelevant – if the voting majority in a state felt a certain way, the court shouldn’t find the law produced by those votes unconstitutional just because they don’t agree.

· Lochner is remembered for saying that the 14th amendment incorporates a fundamental right to contract for whatever you please.

· Lochner speaks to fundamental economic liberties (rather than non-economic, such as abortion).

Williamson v. Lee Optical Co.
· This opinion represents the end of the journey from Lochner to present interpretation of the 14th amendment.

· The text of the Lee Optical opinion refers throughout to what the legislature may or may not have deemed necessary with its laws on lens prescription requirements.

· Lee Optical stands for the notion of a “rational basis” review of state legislation – provided the law has some rational basis, the court will permit the state legislature to be the judge of what’s best for its citizens.


B. PERSONAL LIBERTY (“PRIVACY”)
1. Privacy

So how strict should the court be in reviewing state legislation?

Lochner is known for the very strict standard of review, Lee Optical is known for a deferential “rational basis” standard.

U.S. v. Carolene Products: Remembered for famous footnote 4: “The existence of facts supporting legislative judgment is to be presumed”.

Griswold v. Connecticut (1965)

· Two CT provisions outlawed the use of contraception (i) use of the drug resulted in a fine and/or jail and (ii) anyone who assists in the use of contraception was punished as if they were the principal offender.

· These provisions were held to be a violation of the right to privacy, but “privacy” isn’t a word you’ll find in the constitution, so where does the right come from?

· Justice Douglas’ test for constitutionality: he says the bill of rights has “penumbras” (n. partial shadows, a periphery) resulting from emanations.

· The 1st, 3rd, 4th, 5th and 9th amendments are implicated in Justice Douglas’ opinion as the source of this right to privacy.

· Justice Douglas felt that the right to privacy is implicit within the bill of rights, e.g. privacy is implied in the 4th amendment, that you’ll be left alone in your own home.

· Justice Goldberg: used the 9th amendment as the basis for his opinion, arguing that just because certain rights are enumerated, that doesn’t mean that those rights that are not enumerated (such as privacy) don’t exist.

· Justice Harlan: Emphasized the 14th amendment due process clause and felt that there’s no reason to look further than the bill of rights to find a right to privacy.

· Harlan said that “tradition is a living thing”- the 14th amendment does not just refer to slavery and race, it has evolved.

· Also consider what effect a simple rational basis review would have in this case – it would be easy for Connecticut to find a rational basis (e.g. discouraging extramarital affairs). Because it’s so easy, the court requires a stricter standard of review where fundamental liberties are at stake.

· Justice Black (dissent): he said that he likes his privacy as much as the next man, and that while the law is offensive to him personally, a strict constitutional reading/review shows nothing about privacy in the bill of rights.

· Black sees a countermajoritarian problem here – the judiciary shouldn’t substitute its judgment for that of the CT legislature (i.e. Lochnerizing).

· Justice Stewart (dissent): criticized the majority by saying that they refer to no less than 6 amendments, but they don’t say which of them the law violates.

· So what exactly is the Griswold holding? Perhaps that there’s a right to marital privacy?

· Reading a substantive right like privacy into the constitution is controversial because strict constructionists (who focus on the exact meaning of the words) like Justice Black will object to anything being read into constitutional silence.

2. Abortion

Roe v. Wade
7 justices heard the case, two had died and had not been replaced.

Jane Roe’s attorney initially argued the 9th and 14th amendments, relying on the due process clause.

State of Texas’ argument: there is nothing in the constitution/bill of rights about abortion, so this is an appropriate matter for the state legislature to decide.

Jane Roe’s attorney argued Griswold (among other cases) as precedent.

The Texas statute prohibiting abortion was held unconstitutional – the statute was found to violate the 14th amendment right to privacy (which resides within the concept of personal liberty).

The Roe v. Wade holding set up a trimester model:

1st trimester: state can do nothing to interfere in mothers right to an abortion

2nd trimester: the state can pass legislation that regulates the procedure only

3rd trimester: the state’s interest in the potentiality of human life is sufficiently strong at this point that the state can legally proscribe abortion

As with the Griswold contraceptive case, a rational basis review would make this case an easy win for the state, but because fundamental rights are at stake, the court uses a stricter standard of review.

When Justice O’Connor came to the court she said that the Roe decision was on a collision course with itself because medical technology would advance and push back the time of viability, while the abortion procedure would be safer than childbirth later and later into gestational age.

Justice White (dissent): Focused on taking away the abortion issue from the states.

Justice Rehnquist (dissent): Argued for a rational basis review rather than a strict scrutiny examination of substantive due process concerns.

Remember the Lochnerizing concern – an ongoing criticism of the Roe v. Wade decision is that it uses substantive due process to read a new right out of the constitution’s silence, then used the justice’s interpretation of that right to strike down state legislation.

The decision also took criticism for Lochnerizing because the court created the trimester framework, a function that looks legislative.

“The court should apply strict inspection to protect the rights of discrete and insular minorities” – famous footnote 4 from Carolene Products. If women are a “discrete and insular minority” then this is an argument for not using a rational basis review.

Justice Ginsberg has argued that the equal protection clause would have been a better clause to enforce the woman’s right to an abortion than the due process clause; Ginsberg has also said that abortion rights would be best left to the political process.

Funding Cases:
The privacy right to have an abortion does not include the automatic right to government funding for that abortion, so if a state government wants to fund childbirth but not abortion, it can do so.

Akron (1983)

The Act required parental consent for minor’s abortions and a 24 hour wait period, but it was struck down as unconstitutional because state’s aren’t allowed to get in the way of a woman’s right to an abortion.

O’Connor’s dissent (case proves the importance of watching dissenting voters because they may have their way later on) advocated that the standard of review be that state’s may not enact requirements that are unduly burdensome. O’Connor felt this was a better model than the trimester system.

Thornburg (1986)

State law required that a doctor’s name be kept on record, along with other substantial information on each abortion performed.

The court’s concern was that the state’s true goal was deterring women from their constitutional right to an abortion.

Webster (1989)

Thought of by many as the case that would overturn Roe, this decision set up the 1992 Casey decision.

A state law made viability testing a requirement before certain types of abortions could be performed. The law required testing of fetuses of 20 weeks gestational age and later, which is within the 2nd trimester. Under Roe v. Wade, the state could regulate only the procedure during the 2nd trimester, but the state couldn’t block an abortion (even if the testing revealed the fetus was viable).

Justice O’Connor was the deciding 5th vote in Webster – she decided that under Roe the requirement of viability testing was constitutional because the viability of the fetus was the critical factor identified in Roe.

O’Connor said that there was no need to overrule Roe, because the testing conforms to the Roe holding – the state is only looking for fetal viability.

Rust v. Sullivan (1991) – now Souter is on the court and the “gag rule case” came along, holding that when states fund family planning projects they can prohibit counselors from giving women patients information on abortions.

Casey (1992)

· The holding in Casey overruled Akron and Thornburg.

· The laws at issue were 5 provisions of the Pennsylvania Abortion Control Act of 1982.

· The major impact of Casey is that the trimester framework was rejected as not being part of Roe v. Wade’s essential holding.

· In citing reasons for not overruling Roe, the court indicated stare decisis – the court wanted to maintain its legitimacy in the eyes of the public by maintaining a steady case precedent.

· The majority in Casey also spoke about the importance of people’s reliance on the Roe v. Wade holding in planning their lives.

· So if the trimester model wasn’t the essential holding of Roe v. Wade, what was?

· Casey found that the essential holding in Roe is that a state may not unduly burden a woman’s right to abortion.

· A law will be invalid if it places a substantial obstacle between a woman and her right to get an abortion before viability.

· State legislatures can hold hearings and review medical evidence to decide when they think viability exists, but if they creep too far away from substantial medical evidence, the law is likely to be struck down.

· Under Casey the 24 hour wait period and parental consent for a minor are constitutional because they are not unduly burdensome, therefore Akron is overruled.

· The parental consent provision is only constitutional because it had a judicial bypass feature.

· A requirement that a woman notify her husband before an abortion was found unconstitutional however, primarily because it might endanger wives of abusive men by forcing them to reveal their whereabouts. This risk does constitute an undue burden.

· The court acknowledged that <1% of all women who seek abortions would be affected by this provision, but this is exactly the group the court should be concerned with, not the 99% of women unaffected by the provision.

· Note how O’Connor’s undue burden standard removes the “collision course” problem she saw with Roe v. Wade: the undue burden standard is not dependent upon when medical technology sets the point of viability.

Partial Birth Abortion:

· Partial birth abortion cases: Followed Casey which set up undue burden standard over Roe’s trimester model.

· Constitutional issue w/ partial birth abortion: it would be used in the 3rd trimester in some situations. While viability is the moment that state’s interest becomes compelling, the lack of a “health of the mother” exception to D&X procedure ban made it unconstitutional.

· Steinberg v. Carhart: Nebraska argued health exception unnecessary; Sup Ct disagreed and relied on District Ct holding that partial birth abortion is as safe as other procedures.

· Current legislation before senate: Senate conducted their own fact finding = D&X is never necessary for mother’s health, other procedures can be used. Thus, new senate legislation doesn’t need health exception and can outright ban D&X.

3. Family & Sexuality
Moore v. East Cleveland: Zoning ordinance only allowed nuclear families. Grandmother and two cousins barred from sharing home. Statute not constitutional. Why?

Court looked to tradition and history. Why? – To try and answer the million dollar question of what are fundamental rights.

The tradition and history of the USA indicates a broad definition of “family”. Substantive DP rights prevent Cleveland from dictating to people who can live with them.

Michael H. v. Gerald D. California law presumes paternity in a husband when a married couple becomes pregnant. Wife’s “bit on the side” claimed to be the father; supported by DNA test.

Scalia: 
DP requires not just that the interest be fundamental but also that it be a traditionally protected right.  In this instance preserving the integrity of the family is traditionally protected.

Scalia: 
Also notes that reference to tradition is appropriate because the tradition is specifically defined.

Scalia:
He is a formalist; he doesn’t like reading new rights into Substantive DP, which is what he’d do if he found a right in the boyfriend.

Brennan:
(Dissent) Functionalist argument. Argued that tradition has changed and there’s no longer a stigma that required presuming the legitimacy of children born to a married couple.

Troxel v. Granville Grandparents do not have a substantive DP right to visitation because if they did it would impinge on the parent’s substantive DP right to control how their children are raised.

Bowers v. Hardwick (sodomy case)

Facts: Hardwick cited for public drinking; mix-up over court date so he failed to appear; cop went to his house to arrest him; roommate directed cop to bedroom; found D engaged in oral sex w/ another man.

Why is the right to sodomy not protected under substantive DP? Sup Ct said because there is no such right recognized in the history and tradition of the nation.

Privacy in the home does not extend to illegal acts, such as sodomy.

Rehnquist and O’Connor were in the majority for this case. Justice Powell cast the 5th vote, later fuelled the fire by saying he probably made a mistake in his vote.

4. The Right to Die
Substantive DP cases often involve the problem of whether they will make a narrow holding applying to this individual’s circumstance, or a broader holding (recognizing a broader DP right).

	State rule prohibiting

certain acts.
	Sup Ct in middle:

Has to decide Yes or No on substantive right.
	Individual asserting the

right to do certain acts.


Cruzan 
Missouri law put up an evidentiary barrier for family members wanting to end life sustaining treatment for a loved one. Family must be able to show clear and convincing evidence of patient’s wish to turn of the machines.

Cruzan’s relatives argue that she has a liberty interest in terminating her own life; more narrowly, a right to refuse life saving treatment.

Missouri is arguing that they have an interest in preserving life.

The complaining party is challenging the constitutionality of the clear and convincing evidence requirement – it makes it too hard for the patient’s wishes to be followed.

Rehnquist:
The right of a competent person to refuse treatment can be inferred from decisions in prior cases. Just finding a liberty interest in refusing medical treatment doesn’t end the inquiry though.

O’Connor:
People should use living wills and durable power of attorney to solve this problem.

Scalia:
Felt that the Fed Cts had no business in this field, the state legislatures should control the issue. There’s nothing in the constitution saying if/when life becomes “worthless”, therefore the decision goes to the states. Also said that you might as well pick 9 names from the Kansas City phone book as ask Sup Ct justices about the right to die.

Brennan:
(Dissent) Felt that Nancy Cruzan has a fundamental right to be free of life support that the state shouldn’t interfere in.

Stevens:
(Dissent) Said that the constitution requires the state for care for Nancy Cruzan’s life in a way that gives respect for her own best interests.

Dissent:
Brennan, Marshall, Blackmun, Stevens.

Dissenters are saying “Forget about this nebulous concept of protecting life in general, does the state really have a compelling interest in protecting this individual’s life?”

Justices are having to perform a balancing test weighing the state’s interest against the individual.

Core issue is how hard can a state make it for a person to exercise their liberty right before the state law is an undue burden on that right? Conceptually similar to undue burden on woman’s right to an abortion (privacy) in Casey.

What is Cruzan really about? Broadly it’s about the right to die. Narrowly it’s about the right to have life-support systems removed.

Ultimate holding of Cruzan was that it was ok for the state to set the “Clear and convincing evidence” barrier for relatives wishing to turn off life-sustaining treatment for a family member. The Sup Ct balanced the state’s interest in preserving life against the individual substantial DP right to refuse treatment, and said the state interest was sufficient to support this legislation.

Glucksberg (1997) The assisted suicide case. 9-0 decision.

State law made it an offense to promote suicide by causing/aiding another, punishable by fine or prison. Caveat to the law said that withdrawing life support is not suicide.

Plaintiff’s – doctors and terminally ill patients. Doctors complain that they would assist patients wanting to end their lives but for the state law. Patients complain they’re being denied the right to control the time and manner of their death.

Holding: Sup Ct said the Washington state law is not unconstitutional.

Rehnquist:
There’s no way the court can recognize such a right because the nation has a long standing history and tradition of criminalizing suicide.

Analogy to Cruzan rejected because a competent patient refusing treatment is consistent with tradition (forced medical treatment is a common law battery). The Sup Ct is saying that the Cruzan holding is narrower than the Ps argue – they see it broadly as a right to die.

Why does the court apply a rational basis review, not stricter scrutiny?

Because stricter scrutiny is only needed when there is a fundamental liberty interest at stake; there’s no fundamental right to suicide, so no strict scrutiny needed.

Washington state easily meets the rational relationship test: the statute is rationally related to Washington’s legitimate interest in preserving lives of its citizens/protecting ethics of medical profession/protecting vulnerable groups.

Stevens & O’Connor:
Spoke of a facial challenge and an as applied challenge. 

Facial challenge = the law is unconstitutional on its face. 

As applied challenge = the law isn’t inherently unconstitutional, but it is as it’s being applied.

In Glucksberg the court is saying the statute is not unconstitutional on its face. The Sup Ct would not strike the law on its face; some concurring opinions said that “facially” was as far as they were ready to go with this decision.

O’Connor:
Hints to future decision; asked if a competent person under unbearable, untreatable pain – do they have a cognizable constitutional interest in controlling their own death? Wasn’t necessary to decide this here because the Ps were facially challenging the law, not challenging as applied.

O’Connor:
Alleviating suffering w/ pain medications, even if it hastens death, is not a suicide.

Stevens:
The holding in Glucksberg doesn’t foreclose the possibility that some applications of the statute might be unconstitutional. 

Stevens:
Although the potential harms from striking down the law in this case are enough to support the law in this case, the state interests aren’t always going to outweigh the individual liberty interest of a particular patient.

This case is a reminder that its very difficult for the 9 justices to agree on what liberty interests are protected under the 14th amendment/substantive DP.

Souter:
Souter is picking up Justice Harlan’s approach of balancing state/individual interest. Thomas is very opposed to this type of balancing test – thinks there’s too much potential for justices to inject their moral viewpoints.

Souter:
Talks about “ordered liberty” – essentially that an individual is free from arbitrary restraints of government that affect fundamental rights.

Souter:
Believes that for now it is better for the states to conduct the experiments as to how far a law may extend in regulating suicide. Feels that if this law is struck down we’ll be on a slippery slope where assisted suicide can be abused – families getting rid of grandma.

The same “you should just let the states work it out” criticism has been made of Roe v. Wade; maybe in Glucksberg the court was worried about Lochnerizing.

In this case the state’s interest in protecting vulnerable individuals (from being pressured into suicide) is enough to trump the individual interest.

Breyer:
Observes that this state law does not infringe upon the right to die with dignity; if it had there might have been a different result. Also possible different result if a person was faced w/ untreatable, terrible pain.

Why didn’t the Sup Ct just say “Yes, there is a right to assisted suicide” instead of hinting at a future decision allowing it for people in intolerable pain?

Because there’s a difference between being able to kill yourself whenever you like and being set free from intolerable pain by medication that ultimately leads to your death.

Justices hinting at fundamental right to be set free from intolerable pain:

O’Connor, Ginsberg, Stevens, Breyer.

Vacco v. Quill – Equal protection challenge failed, claiming that assisted suicide was being treated differently from refusing life saving treatment. Rehnquist’s opinion goes to heart of equal protection – state laws can treat like groups alike, and different groups differently.

IV. PROCEDURAL DUE PROCESS

(not on the exam)

V. EQUAL PROTECTION

4 critical questions in any EP inquiry:

1. Identify the class of people treated unequally under the statute: who is disadvantaged/advantaged?

2. What level of scrutiny applies?

3. What’s the purpose or goal of the legislation?

4. Examine the nexus between the classification and goal of the legislation.


A. RATIONAL REVIEW

Why is EP important?
Legislature has to pass laws that narrowly effect certain groups (e.g. farmers). EP wants to make sure that similar people are treated the same, and that people are distinguished when it’s reasonable.

Over-inclusive and Under-Inclusive: Mischief and Trait.



M, T.


This represents ideal legislation: all mischief makers have the trait the legislation uses to classify individuals. This way only those causing the mischief are swept-up.



T

M


This is terrible legislation: nobody who is making the mischief has the trait the legislation uses to classify people.



T
M


This is under-inclusive legislation: some of the mischief makers have the trait the legislation uses to classify people, but there are a bunch more mischief makers out there who aren’t swept up by the classification/law.



M
T

This is over-inclusive legislation: some of the people with the trait identified in the legislation are mischief makers, but the trait/classification also sweeps up many people who aren’t.



T

M

This is both under and over-inclusive legislation: some have the trait, but make no mischief, some make mischief, but don’t have the trait. Others both have the trait, and make mischief. The law captures some of the right folks, but misses many, and also includes some innocents.

Williams v. Lee Optical:

Illustrates general rule that it’s better to be under than over-inclusive. The law affected opticians, but not stores selling ready made glasses.

This is okay the Sup Ct said, because:

(i) the state legislature is entitled to handle it’s problems a piece at a time

(ii) it’s better to let some of the “guilty” go free, than to “convict” some of the “innocent”

Buck v. Bell (1927):

Shows outmoded view of the EP clause.

EP claim raised: sterilization of “feeble minded” law only narrowly applied to those in state institutions, not the broader population outside institutions.

Holmes: “3 generations of imbeciles are enough” and “EP is the last resort of the law”

Law passes because state of Virginia allowed to solve it’s problems in piecemeal fashion.

Skinner  (1930’s):

First case to strike down law under EP clause.

OK state law: aimed at habitual criminals – 2 felonies and you get sterilized.

Exception created if your felony was embezzlement.

Skinner was a chicken thief – argued EP: why do I get the snip but embezzler’s don’t?

Sup Ct agree that EP was violated: discrimination by type of felony doesn’t further the goal of reducing habitual crime.

Failed the 4th question: no nexus b/w classification and goal of law.

Railway Express Agency v. New York

Law: You can advertise your own business on your truck, but not someone else’s.

Law’s goal: Reduce distractions for drivers.

Sup Ct said the law was o.k. Why? 

Because NY is entitled to use piecemeal solutions to problem.

Also rational basis scrutiny applied – lower standard, easy to meet.

O.k. to put “hireling” into category by himself.

Law is under-inclusive: lots of other mischief makers with distracting signs not swept-up.

Why in casebook: Ok for state to affect a change in bit parts.

U.S. Dept of Agriculture v. Mareno – Hippy food stamps case

Law: Can’t get food stamps if you live w/ someone you’re not related to.

Law’s purpose: Raise nutrition level in lower income persons.

Advantaged group: Households of related persons

Disadvantaged group: Households of unrelated persons (i.e. hippy communes)

Illustrates rare failure under rational basis review: keeping stamps from unrelated persons sharing a house has nothing to do with raising nutrition levels of the poor.

Why in casebook: No nexus, law no good.

NY City Transit Authority v. Beazer

Law: Methadone users not entitled to certain jobs w/ transit authority.

Law’s purpose: Don’t want to run risk of methadone users slipping back to drugs – druggies pose a safety risk.

Disadvantaged group: methadone users barred from applying for certain jobs

Sup Ct upheld the legislation even though District Ct found 75% of methadone users were drug-free 1 year after starting treatment.

Over-inclusive? Not all methadone users would pose a safety risk in the restricted jobs.

Under-inclusive? Methadone users aren’t the only people who can be dangerous in those jobs, what about alcoholics?

Why in casebook: To illustrate the 4 questions at work and over/under-inclusiveness.

Any EP claim is going to have a challenge to the classification.

U.S. Railroad Retirement Board v. Fritz (1980)

Real battle in this case was how strict an inquiry would be applied to the law.

Law: Some retirees grandfathered in to receive double benefits, others blocked.

Law’s purpose: Reduce financial outlay for RR; avoid bankruptcy.

Note: This is federal legislation not state, so the 5th amendment governs, not the 14th. The 5th has been read to provide an EP requirement in its DP clause.

Rehnquist: If there’s a plausible reason for the classification, let the law stand. Rehnquist is no fan of EP rights.

Stevens: Agreed w/ Rehnquist, but felt we need to think about the standard of inquiry/review: need to look for either

(a) a correlation b/w the classification and the actual purpose of the law, or

(b) look for a legitimate legislative purpose that can be presumed

Stevens: Also said – if the apparent aim of the legislature is an adverse impact on the disfavored class (e.g. hippies), the law’s impartiality will be suspect.

Brennan: (dissent) Referred to post-hoc justifications. Brennan doesn’t like it that the majority is accepting the after-the-fact explanation of the law’s purpose offered by the government’s clever constitutional lawyers. Thinks they’re waiting until the law has an effect then saying “Oh look, there’s the result we had in mind”.

Heller v. Doe (1993)

KY law: Mentally retarded can be involuntarily committed by clear and convincing standard; also family member may vote against decision not to commit. Other group is mentally ill; can only be involuntarily committed beyond a reasonable doubt, and no family member can vote.

Challengers: Mentally retarded people – they want the higher standard applied to them too.

Kennedy: rejected the EP challenge – felt the state had a reason to make the distinction

Example: MR has earlier onset, family aware of it sooner thus entitled to be part of decision. MI later onset – person probably already living away from home, so family gets no vote.

Souter: (dissent) Doesn’t matter if you’re mentally ill or retarded, your liberty interest in personal freedom is the same.

Glucksberg

Also challenged on EP grounds. Those wanting physician assisted suicide claimed violation of EP because others had right to refuse life sustaining treatment.

Sup Ct said no, you’re a different group and the state can treat you differently.

Sup Ct also said nobody has a right to assisted suicide, so you’re in the same boat as the rest of America.

Village of Willowbrook v. Olech (2000)

Village demanded 33ft easement of P, but only 15ft of everyone else.

Illustrates point that disadvantaged class can be only one person.

Breyer: wrote separate concurrence to limit holding – can’t bring every zoning case to court as an EP challenge, this is a special case because of evidence of ill-will toward P.


B. SUSPECT CLASSIFICATIONS

1. Race

Korematsu (1947) – Japanese internment case

Case lives in infamy. First to raise strict scrutiny review, but ironically law allowed to stand due to perceived “military necessity”.

Over-inclusive (swept up Japanese-Americans posing no security risk).

Under-inclusive (failed to include other risky people, e.g. Italians, Germans).

Loving v. Virginia

Law: No interracial marriage. Go out of state to do it and come back to VA and you get jail.

State’s argument: The law affects black and whites equally and in the same way, so it’s not racially discriminatory.

1st of the 4 questions harder to answer – who is disadvantaged? Looks like all affected the same, but: read law closely – all minorities can intermarry, just not with whites. Purpose of law to further white supremacy; this is enough to raise strict scrutiny standard.

Ct also notes – a statute w/ a racial classification isn’t protected from the heavy burden of strict scrutiny just because it’s applied equally to all.

Why in casebook: Sometimes you have to dig to get to why classification is discriminatory.

Strauder v. West Virginia (1880)

State law: Only draw jurors from panel of white men over 21.

Black murder defendant challenged on EP grounds and won; WV not justified in panel restriction being on race (but no females is ok!!).

If EP isn’t just about race classifications, what is it about?

Why not sweep up other classifications? Sexual orientation or religion?

Countermajoritarian issue: Maybe if strict scrutiny is too widely applied, Ct starts making the law, not the legislature; Ct can apply strict scrutiny and strike down whatever they like.

Plessy v. Ferguson (1896)

State law: (Louisiana) Separate but equal accommodations for blacks and whites on RR cars.

Case stands for the separate but equal principle.

Law was not struck down; court’s view was that social equality could not be forced.

Analogy to Strauder  (can’t have all white jury) rejected because that was political equality, which is different.

Plessy court applied rational basis because it was social not political equality at stake.

Harlan: “Our constitution is color blind” – He was the lone dissenter, felt the real purpose of the law was to keep blacks out of the white RR cars.

Why did equal rights advocates go after law schools (Sweatt v. Painter) before grade schools? Because it’s easier to make the argument there is no separate but equal equivalent to UT Law, etc.

Law school cases never did get a holding that separate but equal was wrong, just unworkable in these instances.

Brown v. Board of Education 9-0 decision

Sociological materials used to support claim that separate but equal school negatively stigmatizes minorities.

How did court resolve claim that framers never contemplated school desegregation when writing 14th amendment? – By saying that historical argument doesn’t apply because back then public school education nowhere near as prevalent.

Holding: Separate but equal schools are inherently unequal. Ps here and others similarly situated are being denied EP.

Brown v. Board of Education II

Didn’t decide remedy in first decision – worried about adverse effects (race riots).

“With all deliberate speed” – states must act to conform to Brown holding.

2. Sex

Constitution contains no provisions about women’s rights; only 19th Amendment guarantees women’s right to vote, otherwise not mentioned.

Equal Rights Amendment – had it been passed, it would trigger strict scrutiny for these cases.

Bradwell v. State (1873) – 14th amendment P&I doesn’t protect women’s right to be lawyers.

Goesaert v. Cleary (1948) – Women can’t be bartenders unless their father or husband owns the bar; rational basis review applied, so the law was upheld.

Reed v. Reed (1971) – Courts were showing a preference for men over women in appointing administers of estate.

Law struck down: This was an EP forbidden “arbitrary legislative choice” used in trying to achieve the legitimate objective of reducing workload of the court.

First case where Sup Ct struck down statute for sex discrimination.

Litigators going to court on an EP case to challenge a classification want to court to apply as strict a standard of review as they can get the court to commit to.

Frontiero v. Richardson (1973)

EP challenge succeeded against Fed law granting automatic dependency allowance to male soldiers, but making female soldiers prove dependency.

Applying rational basis standard, there actually would be a rational basis – statistically more men have dependents than women.

Brennan: Applied strict scrutiny which he felt was the right standard.

Powell, Burger, Blackmun: concurred in judgment, but felt that “heightened scrutiny” was the correct standard.

Rehnquist: The lone dissenter.

Plurality opinion: 4 justices voted for heightened scrutiny, so that wasn’t enough to secure it as the future standard.

Craig v. Boren

OK statute: males must be over 21 to buy 3.2% beer, females only over 18.

State’s asserted purpose was to protect highway safety.

Test: Classification must bear a substantial relationship to an important government objective.
Case represent a movement away from rational basis to an interm
ediate standard.

Court looked at statistical analyses, which itself suggests there is higher scrutiny going on than rational basis.

Rehnquist: (dissent) – Didn’t like introduction of the new test. Felt that all that was called for was rational basis review, so the court had no business looking at statistics.

Stevens: (concurrence) – “There is only one EP clause” – thinks that the assorted levels of scrutiny just confuse the issue and only one should be used.

Miss. University for Women v. Hogan

Male RN denied admission to female nursing school.

Powell, Rehnquist: (dissent) – Single sex schools contribute to diversity of educational opportunities. Felt that this wasn’t a true sex discrimination case because men can go somewhere else for the same education.

O’Connor: wrote majority opinion – announced her test for EP sex cases:

(1) Men as well as women can bring EP claims.

(2) There must be an exceedingly persuasive justification (EPJ) for the classification presented by the party defending it.

(3) To meet this burden, party must show that the discriminatory classification is substantially related to important government objectives.
(4) None of the justification offered can be based on stereotype
JEB v. Alabama (1994)

Paternity case, state used all peremptory strikes on male jurors, so only females were on jury.

State’s justification was that traditionally men would be sympathetic to men in a paternity suit, and women to women.

Blackmun: (Majority) Quoted the EPJ test from Hogan. Also said that the state’s use of its strikes were based on “the very stereotype the law condemns”.

Scalia: (dissent) Doesn’t like the majority decision because preemptive strikes and the EP clause have happily co-existed thus far, why rock the boat now.

Rehnquist: (dissent) Felt that because men and women are biologically different, this is not sex discrimination, so rational basis should apply.

US v. Virginia (1996) – The VMI Case

Majority: everyone but Scalia (dissent) and Thomas (recused – son at VMI)

Argument focused on whether alternative provided for women (VWMI) was a legitimate comparable alternative for females. 

Sup Ct felt that because of prestige of VMI, differences between the two, e.g. no use of adversative teaching method, the women only school was not equal.

Ginsberg: Wrote majority – may have been relying on Sweatt v. Painter (UT Law case)

Scalia: Didn’t agree with majority applying the EPJ test, felt that “substantially related to important government objective” was the correct test. Applying this test, Scalia felt that VMI being males only was o.k. 

Also said this was “politics smuggled into law” and that EPJ is a made-up test replacing the usual and correct intermediate scrutiny.

Big game in EP cases if you’re the challenger to the classification is to get the Sup Ct to commit to as high a level of scrutiny as you possibly can.

Nguyen v. INS (2001) – 

Facts: harder for citizen fathers to get citizenship for alien kids than citizen mothers.

5-4 decision in favor of uphold the law; Kennedy (maj) said there are distinctions between men and women.

O’Connor: (dissent) – Complained that the government could tailor the means to the ends, by using DNA testing (means) to make sure only the right people got citizenship (ends).

3. Other Suspect Classifications

Alienage:

Article 1 says that it’s up to congress to establish naturalization rules; court traditionally defers to congress.

Court will however step in to protect congress’ use of this right from the states.

This is part of the majority’s reasoning in Nguyen – that the court can’t confer citizenship, that’s the legislature’s job.

Alienage is such a confusing area because:

(i) 14th amendment does give non-citizens rights

(ii) congress has the power to regulate immigration, not the states

(iii) court has no power to confer citizenship

Non-resident aliens can’t use the political process to affect change (they can’t vote), which may be a point favoring strict scrutiny.

Illegitimacy:

Gets “somewhat heightened scrutiny”.

Sexual Orientation:
Romer v. Evans (1996) – Colorado Constitution amendment case

Preface to Romer: Cleburne v. Cleburne Living Center: MR people had to get special permit for group home whereas others did not. 

Sup Ct said that while MR is not a suspect class, law still won’t stand up to rational review: evidence of animus based on fear.

CO Amendment 2 prohibited protected status based on sexual orientation. 

Sup Ct applied rational review (whereas CO courts used strict scrutiny); surprising part of this case was failure to pass rational review.

Majority:
The amendment imposes a special disability on homosexuals. The law is irrational, it singles out a class of citizens and inflicts a disability on them. Also majority sees the law as irrational, and the only explanation for the classification is animus.


Majority didn’t even discuss Bowers v. Hardwick; lends support to theory that Romer was viewed as case about depriving right to be part of political process, but Bowers about claimed right to gay sodomy.


Majority think that effect of amendment is to mean gays can never get protective legislation enacted absent constitutional amendment – restriction of right to be part of democratic process.

Dissent:
(Scalia alone) Principle argument is that homosexual sodomy is illegal, Bowers is the precedent, so it’s not unconstitutional to not protect an illegal act.


Scalia says the law treats everyone equally, nobody is entitled to special rights just because of status.

Lawrence v Texas (pending):

Under EP, the animus argument is huge part of Ps claim.

SDP: arguing right to privacy.

Bowers: different b/c law was for gay and hetero sodomy.

Romer: similar b/c of animus element but different b/c Romer perceived to be about right to be part of democratic process.



4. Discriminatory Purpose and Effect

Overriding principle is that intentional discrimination is unconstitutional.

De Jure: Law is either facially discriminatory, or is neutral in language and application, but is enacted with a purpose or motive to discriminate.

De Facto: Law is racially neutral in language, administration and purpose, but has a disadvantaging impact/effect.

After Brown v. Board of Education, states that had required segregated schools began looking for tricky ways to keep segregation but conform to Brown.

States started using “freedom of choice” plans and closing public schools and offering scholarships to private schools to white kids.

This is the point at which courts started holding de facto laws unconstitutional.

The million dollar question is What is the necessary proof of discrimination that’s enough to rise to being a constitutional violation?

Yick Wo v. Hopkins: 200 Chinese can’t get a laundry permit, but all but 2 whites can.

Gomillion v. Lightfoot: Voting districts re-zoned to exclude no white voters, but all but 5 of 400 negro voters.

Discrimination is at the core of these laws being invalid, not just the numbers.

Washington v. Davis:
DC Cop test case: more blacks failing that whites.

Court concluded that disproportionate impact was not enough to prove discrimination.

Numbers alone will never be enough.



5. “Benign” Discrimination
Bakke: Medical school held open 12 slots for minorities – Alan Bakke sued b/c not admitted.

Justice Powell provided key vote that (i) struck down the UC Davis admissions program and (ii) rejected an order enjoining the university from considering race in admissions.

Powell’s opinion indicated that race can be considered as one element among several, but can’t be the sole criteria for admission.

Powell also stated in his opinion that diversity is a permissible constitutional goal.

Split decision in Bakke: 5-4 votes that the set-aside of slots based on race was unconstitutional. 5-4 votes that its permissible for universities to use race as a factor in admissions to increase diversity.

Strict scrutiny (necessary and compelling) was used in Bakke. Minority in Bakke argued for strict scrutiny for invidious race classification, but intermediate scrutiny for benign discrimination. Bakke decision is read as advocating strict scrutiny for all use of race.

The question after Bakke is whether diversity is a sufficiently compelling state interest to allow benign discrimination.

Struggle since Brown is that the nation has a history of racial discrimination/slavery and a  need to address that problem, but…can’t take race into account to address the problem, but you have to take race into account to address it.

Technical language for problem is: “What standard of scrutiny applies in deciding affirmative action cases”?

Metro Broadcasting v FCC: (1990) – Two minority preference policies of the FCC were upheld under strict scrutiny, so an affirmative action plan survived. 5-4 decision, w/ O’Connor, Rehnquist, Scalia and Kennedy in strong dissent. They didn’t have to wait long:

Adarand Constructors Inc v Pena:
Thomas came onto the court, Metro Broadcasting is overruled.

O’Connor write the opinion in a cautionary way, and does not rule out that some classifications may still stand:

Strict scrutiny is “strict in theory, but not fatal in fact”.

New standard for strict scrutiny for race based classifications:
The classification must be “narrowly tailored to further compelling government interest”.

In majority opinion, O’Connor referred to three established propositions from race classification case history:

1. Skepticism: any preference based on race automatically gets “a most searching examination”

2. Consistency: all racial classifications examined under the EP clause get strict scrutiny.

3. Congruence: 5th amendment EP analysis operates the same as under 14th amendment.

Hopwood v Texas (1996 – Ct of Appeals case): held that race may not be a criteria in law school admissions. Said Powell’s opinion in Bakke was just his, not the majority, and strict scrutiny applies to use of race.

U-Mich Law case before court now: 2 big questions:

1. Is diversity a sufficiently compelling interest to justify the use of race in admissions?

2. Is the use of race sufficiently narrowly tailored to the compelling interest?

Court has to consider (a) what Powell said about diversity being a possible compelling interest in Bakke (b) apply O’Connor’s strict scrutiny/test from Aderand.

C. FUNDAMENTAL INTERESTS

VI. STATE ACTION

VII. THE FIRST AMENDMENT


A. INCITEMENT

Types of speech that do NOT receive constitutional protection:

Obscenity, Fighting Words, Defamation, Commercial speech (some), Words of incitement

Brandenburg Test: Prohibits: “Advocacy that is directed to inciting or producing imminent lawless action and is likely to incite or produce such action.”


B. HATE SPEECH

RAV v City of St.Paul: burning crosses or Nazi swastikas was banned. This is action not speech. Minnesota Sup Ct interpreted the statute as applying the fighting words doctrine, but Sup Ct did not agree.

Fighting words = those that cause a face-to-face confrontation to become a brawl.

Scalia wrote the opinion: Govt is not supposed to favor one type of content over another, or single certain speech out for special treatment. Felt state was sneaking in a content distinction under a fighting words guise. Also says this is an impermissible viewpoint distinction – opposing views expressed about particular races.

Concurrence: felt that statute was overbroad and chilled too much speech: “anger, alarm or resentment” provision too broad.

Wisconsin v Mitchell (1993): sentencing enhancements for bias motivated assault. 9-0 decision.

Sentencing enhancement allowed to stand: big difference b/w speech (e.g. RAV) and conduct – beating up a white guy.

1st amendment protects speech not conduct.

Virginia v Black (2003): Looks like RAV statute, but difference is does not mention race.

Sup Ct held that this statute was not unconstitutional under RAV b/c it’s ok to penalize certain types of special threat (e.g. threats to the presidents life).

2nd portion of statute was struck though – make cross burning prima facie evidence of intent to discriminate: make it too easy to prosecute people/chills speech.

Thomas (dissent): Looked to history; said statute written in 1950’s when VA still had segregated state schools. Felt this statute is about conduct, not punishing racist/segregationist ideals, therefore no 1st amendment protection applies.


C. MONEY & POLITICAL CAMPAIGNS; COMMERCIAL SPEECH

(Campaign finance not on exam)

Government may prohibit ads for illegal activities, and false/misleading ads.

Central Hudson test: Specifically for commercial speech:

1. Does the speech have 1st amendment protection?

2. Is the government interest asserted substantial?

3. Does the regulation advance the government interest?

4. Is the restriction more extensive than necessary to serve that interest?


D. FREE EXERCISE

At very least the free exercise clause protects you from the government telling you what to believe; there’s very little case law on belief b/c it’s such a basic premise of the 1st Amendment.

Sherbert v Verner: Appellant was a 7th day Adventist; fired by her employer b/c wouldn’t work on Saturdays (her Sabbath). She wanted state unemployment but couldn’t find another job that didn’t require working Saturdays. State didn’t want to pay her b/c she didn’t take available employment.

Brennan: Provides a 2 part “Sherbert Test”:

1. Does the disqualification impose a burden on the free exercise of religion (e.g. the ban on benefits P experienced)?

2. Does a compelling state interest justify the burden?

Brennan was careful that this is not to condone the establishment of religion; the necessity that the government act neutrally is what gets this P her exemption from the benefits requirement that she take available jobs.

Employment Division v Smith:

Peyote / American Indians Case.

While this case looks like a parallel to Sherbert, it’s not, b/c ingesting Peyote, a controlled substance, is against the law (but not working Saturday’s as in Sherbert is clearly not).

O’Connor: (concurring opinion): Mentions a burden on free exercise (which is from Sherbert) but says the test can’t stop there, otherwise the government could never restrict anything. She said that instead the government must use a means “narrowly tailored to a compelling state interest”.

Scalia: (wrote opinion of the court): Said that the test is that all persons must comply with a valid and neutral law of general applicability.

Scalia’s new test makes it much harder for a P to challenge infringement on free exercise b/c it takes away the “compelling interest” verbage.

Scalia’s solution is to leave it to the legislatures to write exemptions for religious groups into their neutral laws.

Scalia’s concern was that obscure/minority religions might become a law unto themselves.

Scalia does see a role for the court’s (versus the legislatures) in deciding hybrid situations though – mixed free exercise and other constitutional rights.

Lukumi: Petitioner’s religion required animal sacrifice, can it stand after Smith?

Important distinction: the Smith holding applies to neutral laws; this law appears to be anything but – it’s slanted against this religion.

Kennedy: (wrote opinion): Applied narrowly tailored to a compelling government interest.

Case shows that even after Smith, the government may not single out a religion for special treatment.


E. THE ESTABLISHMENT CLAUSE

Prohibits creation of an established church by government; two major areas of concern:

1. Prayer 2. Government funding

PRAYER

Remains controversial but the case law is quite well settled – no teacher lead prayer or bible reading in public schools.

1985: AL minute of silence act struck down; real purpose is to encourage return of prayer

1992: schools can’t sponsor graduation messages/invocations, it’s endorsing prayer

Santa Fe v Doe (2000): NOT constitutional for student body to be empowered to vote on whether a speaker would deliver a pre-game prayer at football matches.

Majority felt this coerced persons into participation.

FACTS were very important in this case: required use of school’s PA system, held on school property, it was a school sanctioned game.

Private citizens meeting is totally different however; clever con lawyer response after Santa Fe is to say “Ok, let’s take away the mic etc”.

Good News Club v Milford Central School (2001): This case was a challenge to a ban on allowing a religious student association to meet at the school. Challenge was based on inhibiting free speech; if these clubs are limited to only outside of schools hours, that inhibits their free speech.

PUBLIC FUNDING

Issue is, what kind of support can a state give to religious activity?

Lemon Test: 

1. The statute must have a secular legislative purpose

2. Principle/primary effect must be one that neither advances/inhibits religion

3. Statute must not foster excessive government involvement w/ religion

Zelman v Simmons-Harris: Ohio’s school voucher system WAS constitutional.

Court upheld voucher system b/c it is neutral – it allows parents to make a private choice (although 90% of available schools were religious).

Applying the Lemon Test to Zelman:

1. Secular purpose is just to better educate the poor

2. Principle purpose doesn’t advance/inhibit religion b/c it’s the parent’s free choice.

3. Does not foster government entanglement for same reason.

VIII. ENFORCEMENT OF CIVIL RIGHTS
Boerne v Flores: (1997) Cites Marbury…that it’s the Sup Cts job to say what the law is.

Test for Congress’ use of 14th Amendment Sec 5 power:

1. Purpose must be remedial not substantive

2. Congruence and proportionality (means and ends)

3. Law must be directed at state action, not private action.

Congress argued that it needed to pass the RFRA – Religious Freedom Reform Act to preserve the 1st amendment right to free exercise of religion.

Congress was trying to usurp the Smith holding (neutral laws of general applicability).

Congruence refers to an ends/means match, which fails here – very broad legislation is being enacted to address a limited number of cases.

The solution to the congruence and proportionality aspect might be to have lots of hearings to establish findings, and make sure the legislation fits the problem.

Morrison: (violence against women act)

Congress’ use of Sec 5 was based on the claim that there’s pervasive bias in various state justice systems against victims of gender motivated violence.

Problem here is that this act is aimed at PRIVATE action, but the 14th amendment addresses state action.

It’s important to know your cases b/c if the court has not spoken on an issue, congress’ laws are more likely to be seen as remedial. If the court has spoken, congress’ act is more likely to be seen as substantive.

T H E   E N D !

EXAM: In analyzing the constitutionality of a congressional act, there are two parts to the analysis:


Question One: Where (in the constitution) is the enumerated power?


Question Two: Is there a limit (elsewhere in the constitution) on this power?





1. Act of Congress





2. From the Constitution





Express:


Statute enacted by Congress that grants authority to President.





Implied:


Lawyer for President says that existing legislation implies the seizure power





Result:


No act of Congress grants express or implied seizure power





Express:


Direct textual provision in the Constitution.





Implied:


The President’s lawyer said that 3 parts of Article II (Executive Power) imply the seizure power…





The executive power shall be vested in the President.





President’s lawyer said this is a vast grant of power to the President.





He shall take care that the laws be faithfully executed.





Shall be commander in chief of the army and navy.





President argued the Korean War angle.





REJECTED because:


The President is supposed to execute what Congress says through its legislation, not generate his own power to act.


The President carries out the laws, he doesn’t enact them.





REJECTED BECAUSE:


By seizing the steel mills the President isn’t executing any existing law, he is acting of his own accord.


By seizing the mills the President is making law, not executing one.





REJECTED BECAUSE:


Seizing domestic steel mills is not a job for the military, it’s for Congress to decide if a seizure is needed.


It’s too much of a reach from the Korean War to steel mills in the USA.
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