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Personal Jurisdiction - court's power over person/people before it
Territorial Jurisdiction
 
Pennoyer V. Neff 1878 p. 27  Territorial idea of jurisdictional power - sets std. for trad. Personal jurisdiction 
 
1. Mitchell suing Neff 1865
a. State court of Oregon
b. Sues for $253.14 for legal services bill
c. Neff doesn't show
d. Isn't personally served with process
i. Plaintiff puts an add in small weekly church newspaper
e. Neff's property seized/sold to Mitchell (writ of execution), who transfers title to Pennoyer
2. Neff v. Pennoyer 1874
a. Federal Court seeking eviction
b. Trial court finds for Neff
i. Judgment in Mitchell v. Neff invalid
ii. Affidavit concerning Neff's whereabouts didn't adequately describe steps taken to locate Neff
iii. Newspaper insufficient
iv. No Jurisdiction in 1st case
3. Pennoyer v. Neff 1878
a. U.S. Supreme Court 
b. According to Justice Field, can't have in personum Jurisdiction over Neff because he's not in-state at time of suit
c. Field says can't have quasi in rem Jurisdiction because Plaintiff didn't attach the property at the beginning of the suit
4. Problematic because of increasing mobility of society
 
Direct attack on court's Jurisdiction: special appearance to contest Jurisdiction 
Collateral attack on Jurisdiction: attack in subsequent lawsuit after 1st judgment on grounds of no Jurisdiction
 
3 Types of Jurisdiction:
	 
	In Rem
	Quasi In Rem
	In Personum

	Source of Power
	Power over property
Property in court's possession or land in territory
	Power over property
	Power over Person

	Subject of Suit
	Ownership of property
	Personal obligations
	Personal Obligations

	 
	Maximum liability is value of property
	Maximum liability is value of property
	Unlimited legal limit to liability


 
How could court get Jurisdiction over Defendant? Plaintiff. 32
5. Defendant could relinquish by voluntarily showing up (consent)
6. Personal service of notice/papers in forum state (uses 14th Due Process Amendment Plaintiff. S14 - views states as separate countries)
a. Service out of state is OK now in some circumstances
7. Can have Quasi In Rem Jurisdiction by attaching property at the beginning of the suit
 
14th Amendment - Due Process Clause: limits court's exercise of Jurisdiction
Limits have changed - can now exercise personal Jurisdiction over people not present in state in some circumstances
Section 1. "All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they  reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any  person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws."
 
 
 
Hess v. Pawloski 1927 pg. 39 - Implied Consent
· Defendant/Appellant/Plaintiff in error (Hess, a PA resident) negligently and wantonly drove on Mass highway; struck and injured Plaintiff/Appellee/defendant in  error (Pawloski, a MA resident).
· Plaintiff makes special appearance to contest jurisdiction: no personal service made on him and no property belonging to him was attached
· Implied consent: MA law says driving on MA highways  gives implied consent to jurisdiction;
· Limited to proceedings growing out of accidents or collisions on a highway in which nonresident is involved (related to issue) - specific jurisdiction
· Hess argues that consent to appointment of registrar as agent doesn't matter - it isn't reasonable
· Affirmed for Pawloski; Implied consent OK
 
International Shoe Co. v. Washington 1945   pg. 42 - Minimum Contacts; traditional notions of fair play and justice
(defendant/appellant          plaintiff/appellee)
 
Expanding idea of "presence"
Facts:
· State of WA suing for unemployment compensation tax
· Want to sue in WA
· Trial courts say there is jurisdiction
· pg. 44  ". . . due process requires only that in order to subject a defendant to a judgment in personam, if he be not present within the territory of the forum, he  have certain minimum contacts with it such that the maintenance of suit does not offend 'traditional notions of fair play and substantial justice.'"
· "'present' or 'presence' used merely to symbolize those activities of the corporation's agent within the state which courts will deem to be sufficient to satisfy the  demands of due process. Those demands may be met by such contacts of the corporation with the state of the forum as make it reasonable, in the context of our  federal system of government, to require the corporation to defend the particular suit which is brought there. An 'estimate of the inconveniences' which would  result to the corporation from a trial away from its 'home' or principal place of business is relevant to this connection." p. 45:
· Casual presence, or single or isolated activities not enough
· "Systematic and continuous" activities needed
· Int'l Shoe had regular contact with state: salespeople in WA; regular sales
 
McGee v. International Life Ins. Co  1957  p. 50 
· CA citizen buys ins policy from AZ company; company sold to TX company
· Found for McGee - is jurisdiction over company
· "suit based on contract which had substantial connection with that State" p. 51
· "It cannot be denied that California has a manifest interest in providing effective means of redress for its residents . . ."
 
Hanson v. Denckla 1958 p. 51 -  Purposeful availment added to min contacts std
· Family inheritance dispute
· Donner created trust while living in PA
· Executed in DE using DE bank as trustee
· Donner moved to FL, died, and will was probated there
· Did FL have personal jurisdiction over DE bank?
· Supreme Court held that there was no personal jurisdiction
· When trust created, no connection to FL
 
Principle: if defendant doesn't cause the move, no jurisdiction elsewhere
If defendant causes the move, jurisdiction elsewhere
 
Gray v. American Radiator & Standard Sanitary Corp- 1961 p. 52 -  stream of commerce cause
· Plaintiff sued Titan valve co in IL alleging that it had negligently constructed a safety valve causing water heater to explode
· Titan made valve in OH & sold to PA corp that put it in water heaters
· Titan hadn't done business with IL directly
· Supreme Court of IL upheld jurisdiction: "As a general proposition, if a corporation elects to sell its products for ultimate use in another State, it is not unjust to hold  it answerable there for any damage caused by defects in those products." (p. 53).
 
World-Wide Volkswagen v. Woodson  1980 p. 54
· Robinsons bought new Audi from Seaway VW in NY; next year, planned move to AZ; accident on way in OK; brought products-liability action in OK, claiming that  injuries resulted from defective design & placement of Audi's gas tank and fuel system; sued Audi, Seaway, & regional distributor: WWVW
· WWVW seeks writ of prohibition in OK S.C. to restrain Dist Judge Woodson; WWVW & Seaway limited geographically
· Interlocutory appeal/writ of prohibition - generally not allowed; most appeals must wait until final judgment made
· Exceptions: 
· jurisdictional challenge at beginning of case
· Big, consequential obvious screw-up by Trial court
· Writ of mandamus - judge should cease & desist
· Trial court believes jurisdiction because foreseeable that car could end up in OK
· Audi/VW benefit by cars being driven into OK
· Long-arm statute: court needs to get jurisdictional power from somewhere
· Statute gives courts power over out-of-state defendant in cases related to in-state act p. 55
· OK S.C. 
· Q1: is there a statutory basis for jurisdiction? Long-arm statute
· Q2: Does it comply with Due Process Clause? (long-arm statutes generally stated so broadly that just need to look at Due Process clause)
· Judgment: yes, constitutional: petitioners derive substantial revenue from goods used or consumed in state p. 56
· foreseeable
· US S.C.:
· Minimum contacts - directness of contact
· Court's interest in adjudicating
· Burden of defendant considered
· Plaintiff's interest in obtaining convenient and effective relief
· Foreseeability is: "that the defendant's conduct and connection with the forum State are such that he should reasonably anticipate being haled into court there"  p.58 - foresee being sued there?
· Purposeful availment gives company notice that they may be sued in forum state p. 59
· Co purposely avails itself of privilege of conducting activities in forum state
· Would insure itself against suits in other states
· Stream of commerce - unilateral activity isn't enough - p. 60
· Judgment: fact that seller foresees that his product will make it into the forum state does not establish minimum contacts required to establish jurisdiction 
· Must have personal availment p. 60
· Brennan dissenting: 
· OK's interest in case is manifest in providing effective means of redress for citizens
· Actual inconvenience to defendant?
· Less about defendant connection to state: plaintiff in state; accident happened there; witness & evidence in OK; state has interest in enforcing its  laws; OK at least as efficient as elsewhere
· Looks at whole picture
 
Kulko v. Superior Court 1978 p. 66
· NY couple divorces; dad custody; mom moves to CA; kids want to move to CA; Mom sues for child support in CA
· Q: is there jurisdiction over father in CA?
· S.C. - no; would discourage parents from being accomodating
· Q: Does sending kids to CA constitute enough contact with CA?
· No - he's not purposely availed himself of benefits & protection of CA's laws
 
Keeton v. Hustler 1984 p. 70
· Libel suit brought in NH - longest statute of limitations
· Defamation of character in one issue of Hustler
· S.C. upheld jurisdiction there & everywhere magazine sold
 
Calder v. Jones 1984  p. 70 
· Defamatory article about CA citizen
· Upheld jurisdiction against writer and editor of National Enquirer in FL because CA was focal point of both story and the harm suffered
 
Business selling/doing business in other states (McGee, Int'l Shoe) - often jurisdiction over seller in other states
Activity in state & mobile plaintiff (WWVW, Hanson) - often no jurisdiction; unilateral activity of plaintiff 
 
Burger King v. Rudzewicz  1985 p. 73 test of long-arm statute; affirms & bifurcates Int'l Shoe test
· MI resident breached franchise agreement with FL corp
· Q: whether FL's exercise of long-arm jurisdiction offended traditional conceptions of fair play and substantial justice
· Seller trying to sue buyer in seller's home state
· 1st to come through Fed Ct system
· Personal jurisdiction comes from State's long-arm statute
· Fed ct has jurisdiction only if state court would have had it
· p. S26: Rule 4.k.2 Federal courts look to state's statutes except in limited circumstances (trademark)
· FL's long-arm statute: "extends jurisdiction to '[a]ny person, whether or not a citizen of this state,' who, inter alia, '[b]reach[es] a contract in this state by failing to  perform acts required by the contract to be performed in this state,' so long as the cause of action arises from the alleged contractual breach." (p. 73).
· General Test: how does this formulate the Int'l Shoe Standard of minimum contacts such that suit does not offend trad. Notions of fair play & subst. justice
· Min, contacts now being weighed against/along with other factors
· Now possible to have min. contacts and have it not be reasonable
· # of min contacts taken into account along with these other factors
· Rare case that, with purposeful contacts, no jurisdiction 
· Key factors:
· Defendant deliberately "reach[ed] out beyond Michigan"
· Nature of relationship: why is this so reasonable to have personal jurisdiction in FL? 20 year contract 
· Factors establishing min contacts
· S.C. found the choice of law clause to be important (although MI had law prohibiting choice of forum clause contracts p. 83 - BK wants to sue in FL to get  around this MI law)
· Defendant purposefully availed himself of benefits & protections of FL's laws 
· Defendant sophisticated enough to negotiate complex contract, should be able to travel to FL without difficulty
· Just because BK has more $ doesn't mean they should have to travel (how little is the little guy?)
· Difference between buyers & sellers: seller is usually more active party; more proper to sue seller in buyer's home state than to sue buyer in seller's
· If buyer came to seller's state & inspected product & plant, then there may be jurisdiction
 
Asahi v. Superior Court of CA  1987 p. 88 - develops standard for stream-of-commerce cases
· Q: whether the mere awareness of foreign defendant that its product would reach the forum state in the stream-of-commerce constitute min. contacts
· O'Connor +3: stream + knowledge don't = personal jurisdiction 
· Need personal availment: advertising, specific design, establishing channels, sales agent, providing regular advice in forum state
· Stream is unpredictable - defendant must INTEND to serve CA
· Brennan + 3: defendant must be AWARE that they're putting products into stream 
· Purposeful availment and mere knowledge aren't that distinct
· Not an unwavering line between them
· What's important is volume, value, danger
 
 
Specific jurisdiction: cause of action somehow related to defendant's actions in forum state
General jurisdiction: contacts aren't related to cause of action; when contacts between defendant and forum state are so important that you can sue them for any  action anywhere in that forum state
 
	No jurisdiction
	Specific jurisdiction 
	General jurisdiction 

	No contacts
	 
	Pervasive contacts


 
Perkins v. Bengue Mining 1952 for individuals, domicile is permanent home
For corporations, place of business is corp HQ or where incorporated
 
Helicopteros Nacionales de Columbia v. Hall  1984 p. 97
· TX Company building pipeline through Peru; use Columbian transport people & equipment
· Treated as General Jurisdiction case (courts resolve issues put before them)
· Nothing that's necessary to cause of action arises out of Texas, but is related to Texas
· So, broad view would say there is specific jurisdiction 
· As a General Jurisdiction case: do contacts "constitute the kind of continuous and systematic General business contacts"?
· Not satisfied here: 1 trip to TX to negotiate, purchase of goods/training
· General jurisdiction at least assures that corporation can be sued somewhere
· General jurisdiction less necessary now that specific jurisdiction is more readily available wherever plaintiff is hurt
· State courts give general jurisdiction more readily than do Federal Courts
· Older cases more generous than newer cases - limiting Gen Jurisdiction
 
General Jurisdiction: no relation between contacts and incident; continuous and systematic general business contacts
Specific jurisdiction: contacts in forum connected to incident; depends on how strictly "related to" is interpreted
 
Shaffer v. Heitner  1977 p. 110 Tests Quasi in rem Jurisdiction
· Q: constitutionality of a DE statute that allows it to take jurisdiction of a lawsuit by sequestering property of defendant that happens to be located in DE
· Stocks "located" in DE - can they be attached to achieve Quasi In Rem type 2 jurisdiction?
· In personam jurisdiction - normally because they're present in the forum
· If they move around, you're out of luck
· Limitations gotten around by: implied consent, multiple state presence, quasi in rem type 2
· Ruling limits jurisdiction: DE law would allow any stockholder to be sued for anything in corp's state
· Supreme Court says: Far too broad
 
Shaffer & Burnham related
· In Pennoyer, hard to get in personam jurisdiction over absent defendant 
· Transient presence was sufficient to establish general jurisdiction 
· Serve them while they're in state is OK for all suits
· After Int'l Shoe, is this still valid?
· Shaffer: Quasi In Rem no longer good
· Tag jurisdiction still valid - answered in Burnham
 
Burnham v. Supreme Court of CA Tag Jurisdiction 
· Divorce in NJ - agree to file for irreconcilable differences; husband sues for desertion; she files in CA for Irec. Diff.
· He goes to CA on business & travels to N. CA to see kids
· Served divorce papers there 
· He makes special appearance to contest jurisdiction
· Doesn't matter if trip was related to lawsuit
· ISSUE: Does Due Process Clause permit state to exercise tag jurisdiction over non-resident in suit unrelated to his activities there?
· Pennoyer says yes
· But: does it violate traditional notions of fair play & substantial justice?
· Int'l Shoe: continuous & systematic contacts necessary
· Shaffer showed that Pennoyer is outdated - should tag jurisdiction be, too? Shaffer about QInRem
· Should all assertions of state court jurisdiction be evaluated by Int'l Shoe stds? Reasonableness test applied? p. 131
· Scalia Arguments for tag jurisdiction: Pedigree of rule is enough; accepted in all states; would be disruptive to change rule; minimum contacts don't apply because he  WAS present in state
· Brennan affirms because: Int'l Shoe applies and reasonableness test met - expectation if physically in state; avails himself of state's laws; burden on defendant slight,  since he's been there before; 
· [immunities to tag jurisdiction: in state as witness in another case or tricked into presence; presence against one's will]
 
INTERNET Jurisdiction 
Zippo continuum:
 
	Passive site
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	Interactive site

	No jurisdiction except
At place of origin 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	Personal Jurisdiction 


 
 
Revell v. Lidov - case about posting on Columbia U's bulletin board; Internet jurisdiction 
· About slander of fmr defense official
· Uses Calder - not directed at TX; not about TX; no sources in TX; effects felt in TX not enough
· About substantial contacts & geographic focus of article
· Contested decision - rule that TX does not have jurisdiction over Lidov
 
 
Mullane v. Central Hanover Bank & Trust (1950) p. 165 - Due Process; Service
· Pooled trust; Attorney looks into accounts & notifies holders of trust 
· Question of Due Process arises, because they are being denied the right to sue regarding their property
· Bank provides notice by publishing in newspaper for out-of-state & unknown clients
· Known names & addresses should get service by mail
· Personal service is too expensive - so little $ involved to begin with
· Constitutional Standard: "notice reasonably calculated, under all circumstances, to apprise interested parties of the pendency of the action and afford them an  opportunity to present their objections." "The means employed must be such as one desirous of actually informing the absentee might reasonably adopt to  accomplish it." Mail is adequate in most cases.
· If unknown, should look up addresses
 
· Service:
· According to Constitution, Mail is almost always OK p. S3
· If you know they don't get it, have to keep trying
· Posting a notice: only OK if no known address or contact info (Bin Laden)
· Federal Rules require more than the bare minimum required in the Constitution
· Personal service, substituted service, incorporates state law
 
· Must have Personal jurisdiction and notice, in addition to subject matter jurisdiction (power over the type of case) and venue
 
Khashoggi: National Dev. Co v. Triad Holding - Dwelling house/usual place of abode
· Dwelling house or usual place of abode
· Khashoggi actually staying in NYC apt at time of service to his housekeeper
· Some personal connection to the NYC apt - idicia of permanence p. 179
· Must be served to person over age of 18 staying in place of abode
 
· Fed Rule 4 -h (1) Service upon Corporations and Associations
· Officer, managing or general agent
· Or, agent appointed or by law to receive notice
 
· 4(d) Waiver of Svc
· If too costly or inconvenient for service, can send letter asking defendant to waive formalities of service
· Defendant gets longer (60 days) to respond to the complaint instead of usual (20)
· If defendant doesn't comply, then has to pay costs of personal service
 
FEDERAL COURT JURISDICTION
§ 1331. Federal Question
"The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States."
Federal courts are courts of limited subject matter jurisdiction 
· Some cases have concurrent Fed & State subj. mtr. Jurisdiction
· Some cases have exclusive Fed Ct Jurisdiction (p. 204 ex) (p. S8-9)
· Fed Ct Jurisdiction - cant' be conferred on it by consent or have right to it waived
 
· Article III: Constitution establishes Supreme Court - all other courts established by Congress
· Sec 1: doesn't define # of justices; Gives judges tenure, salary, only impeachment if misconduct
· Sec 2: 9 heads of Federal Jurisdiction: "all cases, in law and equity, arising under this Constitution, the laws of the United States, and Treaties…"
· Cases arising under Federal Law - Federal Question
· Ambassadors/ministers
· Questions involving the admiralty
· Questions when Federal Gov't is a party
· Between 2 or more states
· Between a state & citizens of a different state
· Diversity of jurisdiction - between citizens of different states, except:
· Not domestic relations cases Ankenbrandt 1992 (p. 234) affirmed this exception
· Not no probate 
· Between foreign states and US citizens
 
§ 1332. Diversity of citizenship; amount in controversy; costs
(a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy [amount sought] exceeds the sum or value of $75,000,  exclusive of interest and costs, and is between --
(1) citizens of different states;
(2) citizens of a State and citizens or subjects of a foreign state;
(3) citizens of different States and in which citizens or subjects of a foreign state are additional parties; and
(4) a foreign state, defined is section 1603(a) of this title, as plaintiff and citizens of a State or of different States.
For the purposes of this section, section 1335, and section 1441, an alien admitted to the US for permanent residence shall be deemed a citizen of the State in which  such alien is domiciled [not for venue 1391].
(b) Except when express provision therefore is otherwise made in a statute of the US, where the plaintiff who files the case originally in the Federal courts is finally  adjudged to be entitled to recover less than the sum or value of $75,000, computed without regard to any setoff or counterclaim to which the defendant may be  adjudged to be entitled, and exclusive of interest and costs, the district court may deny costs to the plaintiff and, in addition, may impose costs on the plaintiff.
(c) For the purposes of this section and section 1441 of this title--
(1) [not for venue 1391] a corporation shall be deemed to be a citizen of any State by which it has been incorporated and of the State where it has its principal  place of business, except that in any direct action against the insurer of a policy or contract of liability insurance, whether incorporated or unincorporated, to  which action the insured is not joined as a party-defendant, such insurer shall be deemed a citizen of the State of which the insured is a citizen, as well as of any  State by which the insurer has been incorporated and of the State where it has its principal place of business; and
(2) the legal representative of the estate of a decedent shall be deemed to be a citizen only of the same State as the decedent, and the legal representative of an  infant or incompetent shall be deemed to be a citizen only of the same State as the infant or incompetent.
 
· DIVERSITY Jurisdiction
· Congress decides, within Constitutional limit, how much jurisdiction there will be in Federal Courts
· US Code 1332  p. S171
· (a) more than $75,000 and is:
1. Between citizens of different states (must have complete diversity) - not minimal diversity
 
COMPLETE DIVERSITY: Strawbridge v. Curtiss (1806) p. 209 - interprets language of 1332(a)1
· Minimum diversity already relieves problem of bias
· Stricter jurisdiction requirements reduce loads of Federal Courts
· When in doubt, err on side of limiting Federal Jurisdiction 
· Narrow exceptions of when minimum diversity is enough (p. 210-11):
1. Federal Interpleader Act - ownership of property
2. Multiparty, multi forum trial jurisdiction - accident causing at least 75 deaths
3. Class action with suits exceeding $5million
 
· DOMICILE:
Individual
Mas v. Perry 1974  p. 211 - Rule for Domicile
· Domicile at time suit is filed
· To change domicile: 1: physical presence and 2: intent to remain there
· If no domicile chosen, fall back on current/previous domicile
· Intent to keep domicile doesn't matter - must have intent to change it
· Representative suits
· In case of minors, incompetents, rep by guardians, citizenship of minor/incompetent used
· Typically can assign rights and duties in contracts, not torts
· For wrongful death, survivors sue on their own behalf
· Survival action: deceased citizenship is important
 
· Amount in Controversy: For diversity jurisdiction:
· $ amount is for amount reasonably sought, not amount awarded
· How much can the plaintiff reasonably claim? Must be over $75,000
· To police, if plaintiff wins less than $75K, don't recover costs & may have to pay defendant's court costs
· Can aggregate related claims to reach limit if one plaintiff and one defendant 
· Don't allow 2 plaintiffs suing one defendant in 2 separate suits
· Could have multiple unrelated claims in unrelated cases that add up to more than $75K
· Weird role - makes more sense when you think of multiple defendants
· Some states have limited liability statutes
 
Corporate - 1332(c)(1)
Principle place of business
State of Incorporation
· For foreign run US Corps, majority of courts give place of US Incorp and foreign place of business
· For US run foreign Corps, US Principal Place of Business - majority of courts say both if two
· Washington DC, Puerto Rico, US Territories - now treated as a State 1332(e)
 
· Q: How to determine Principal Place of Business? By Nerve Center or Place of Activity
J.A. Olsen Co v. City of Winona 1987 p. 222
· (1) for far flung corporations - nerve center predominates
· (2) operation in one state & executive offices in another? Brain/nerve center
· (3) Place of activity is passive and brain is in another state - Brain/nerve center
· Only starting point - must examine corporation's operations and nerve center within the context of the organization of that business
 
Non-Incorporated Businesses 
· Use citizenship of every general and limited partner
 
ARTICLE III, 1: FEDERAL QUESTION - broad meaning - any Federal Ingredient
But, congress enacted narrower meaning: § 1331 Federal Question: The district courts shall have original jurisdiction of all civil actions arising under the  Constitution, laws, or treaties of the US.
· No $ requirement for Fed Q
· Congress creates Federal laws - no Federal Common Law
 
EXPRESS FEDERAL RIGHT OF ACTION
· Federal law creates cause of action/ is said to arise under Federal Law
· State official violates Federal Civil Rights, copyright, federal anti-trust cases, patent & Trademark, etc
 
 
· If no EXPRESS Rt of Action for Federal Law, may be agency to enforce rule, or commission (SEC)
· Or, can be IMPLIED RIGHT OF ACTION - Federal Courts create remedy when none mandated by Congress
 
Well-pleaded complaint rule
· p. 241 Louisville & Nashville RR v. Mottley 1908
· "A well-pleaded complaint, for purposes of this rule, is one that sets forth only a claim, unadorned by anticipated defenses or other extraneous material."
· "The well-pleaded complaint rule simply provides that for purposes of determining federal question jurisdiction, the court will consider only those aspects of the  complaint that are essential to the claim." (p. 244).
· To get into Fed Ct, case must directly come under issues of Fed Q
· Well-pleaded complaint sets forth only a claim without anticipated defenses
· Burden of proof is on plaintiff for claim
· To limit length of complaints, don't mention all possible defenses
· Include only element of suit (Contract, Tort, etc) of right of action, not defenses
· Must arise under Federal Law to be heard in District Courts
· Mottley interprets 1331, not Art III, which is broader than 1331
 
DECLARATORY JUDGMENTS and Federal Jurisdiction  p. 247
· USCode 2201 p.S208
· Actual controversy - Eliminates hypotheticals, abstracts, and advisory opinions
· Unless a coercive suit would arise under federal law, a declaratory judgment case cannot invoke Fed Q Jurisdiction p. 249
· Would Plaintiff have been able to file in Fed Court? If yes, then Defendant can file there for Declaratory Judgment
· Plaintiff gets to choose where to file suit
 
CENTRALITY OF FEDERAL ISSUE TO THE CLAIM p. 249
· Holmes 1916: A suit arises under the law that creates the cause of action (p. 250)
· American Well Works v. Layne & Bowler Co
· If arises under State Law? Now depart from Holmes - broaden when it's a Fed Q case
· Am Well Works/Holmes test - narrow
· Smith v. Kansas City Title & Trust 1921 (p. 250)
· State created cause of action, but relief relies on Constitution or Federal Law
· Consistent with Mottley b/c there, defendant brings up Fed issue, so no Jurisdiction
· Federal ingredient raised by plaintiff
· As long as application of Federal Law is part of plaintiff's claim, there is Fed Jurisdiction
· Merrell Dow v. Thompson (p. 6 of insert at p. 253) 1986
· Misbranded drug under FDCA - but no express Fed Right of Action
· Not substantial Federal Ingredient - Fed interests not that important, or Congress would have express RofA
· Brennan points out circular reasoning
· Grable & Sons v. Darue Eng  2005 (insert at p. 253)
· Collateral attack based on lack of notice
· Federal statute dictates rules for IRS (so don't use Fed Rules)
· State cause of action (wrapping on box) to quiet title dispute
· Key claim rests on Federal Statue about Notice
· Q1: Is Federal Ingredient substantial and contested?  Yes
· Q2: Would it disrupt balance of workload b/w state & fed courts? (will it open floodgate?) No
 
SUPPLEMENTAL JURISDICTION 
· For Federal Q claim, no diversity, plaintiff has another claim against defendant (no Fed Jurisdiction)
· As long as they are closely related to underlying dispute as to constitute part of the same "case or controversy" under Art III p. 265
 
REMOVAL 
§ 1441 Actions removable generally
(a) Except as otherwise expressly provided by Act of Congress, any civil action brought in a State court of which the district courts of the US have original  jurisdiction, may be removed by the defendant or the defendants to the district court of the US for the district and division embracing the place where such action is  pending. Fur purposes of removal under this chapter, the citizenship of all defendants sued under fictitious names shall be disregarded.
(b) Any civil action of which the district courts have original jurisdiction founded on a claim or right arising under the Constitution, treaties or laws of the US shall  be removable without regard to the citizenship or residence of the parties. Any other such action shall be removable only if none of the parties in interest properly  joined and served as defendants is a citizen of the State in which such action is brought. [must have diversity if not Fed Q]
(c) Whenever a separate and independent claim or cause of action within the jurisdiction conferred by section 1331 of this title is joined with one or more otherwise  non-removable claims or causes of action, the entire case may be removed and the district court may determine all issues therein, or, in its discretion, may remand all  matters in which State law predominates.
§ 1446 Procedure for removal
(a) …[defendant(s) should submit short statement of grounds for removal]...
(b) The notice of removal of a civil action or proceeding shall be filed within thirty days after the receipt by the defendant, through service or otherwise, of a copy of  the initial pleading setting forth the claim for relief upon which such action or proceeding is based, or within thirty days after the service or summons upon the  defendant if such initial pleading has then been filed in court and is not required to be served on the defendant, whichever period is shorter.
If the case started by the initial pleading is not removable, a notice of removal may be filed within thirty days after receipt by the defendant, through service or  otherwise, of a copy of an amended pleading, motion, order or other paper from which it may first be ascertained that the case is one which is or has become  removable, except that a case may not be removed on the basis of jurisdiction conferred by section 1332 of this title more than 1 year after commencement of the  action.
 
· Removal - Basic test: if case could have been filed originally in Fed Ct
· File notice of removal USC § 1446
· If not initially removable, have 30 days from time notice given to remove USC § 1446-b
· No limit on Federal Question Jurisdiction time
· If defendant has removed improperly, can be remanded up until final judgment
· Noble v. Bradford Marine Inc 1992 (p. 287)
· Timing rule for removing
· 30 days from service
· 30 days from new eligibility for removal
· No more than 1 year from start of action
· New defendant added on can't remove if time for 1st defendant to remove is up
· Exception - If plaintiff fraudulently adds defendant late on purpose to avoid Fed Jurisdiction 
· Brierly v. Alusuisse - new defendant can convince old defendant to remove, allowed
· Can't be appealed, except for class action district court decision to remand
 
VENUE
· Narrows down even more to ensure that lawsuit has some relation to court
· Venue is about convenience and judicial economy (whereas Personal Jurisdiction is about power over defendant)
§ 1391 Venue generally [default venue rule if no specific statute] [exception- local action rule - venue proper where land is]
(a) A civil action wherein jurisdiction is founded only on diversity citizenship may, except as otherwise provided by law, be brought only in 
(1) a judicial district where any defendant resides, if all defendants reside in the same State, [most courts-domicile; corp reside based on §1391(c)]
(2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the  subject of the action is situated, 
or (3) a judicial district in which any defendant is subject to personal jurisdiction at the time the action is commenced [§FRCP 3 - when suit is filed], if  there is no district in which the action may otherwise be brought.
(b) A civil action wherein jurisdiction is not founded solely on diversity of citizenship may, except as otherwise provided by law, be brought only in 
(1) a judicial district where any defendant resides, if all defendants reside in the same State,
(2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the  subject of the action is situated, 
or (3) a judicial district in which any defendant may be found, if there is no district in which the action may otherwise be brought.
(c) [To give residency definition for a-1 and b-1] For purposes of venue under this chapter, a defendant that is a corporation shall be deemed to reside in any  judicial district in which it is subject to personal jurisdiction at the time the action is commenced. In a State which has more than one judicial district and in  which a defendant that is a corporation is subject to personal jurisdiction at the time an action is commenced, such corporation shall be deemed to reside in any  district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate State, and, if there is no such  district, the corporation shall be deemed to reside in the district within which it has the most significant contacts.
(d) An alien may be sued in any district. [permanent residency doesn't matter for venue purposes]
(e) A civil action in which a defendant is an officer or employee of the US or any agency thereof acting in his official capacity or under color of legal authority, or an  agency of the US, or the US, may, except as otherwise provided by law, be brought in any judicial district in which 
(1) a defendant in the action resides,
(2) a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of the property that is the subject of the action is situated,
or (3) the plaintiff resides if no real property is involved in the action. Additional persons may be joined as parties to any such action in accordance with the  Federal Rules of Civil Procedure and with such other venue requirements as would be applicable if the US or one of its officers, employees, or agencies were  not a party.
The summons and complaint in such an action shall be served as provided by the FRCP except that the delivery of the summons and complaint to the officer or  agency as required by the rules may be made by certified mail beyond the territorial limits of the district in which the action is brought. [no tag jurisdiction for Fed]
(f) A civil action against a foreign state…
(g) A civil action in which jurisdiction of the district court is based on 1369 [civil rights violation] …
§ 1404 Change of Venue [not for state courts or foreign]
(a) For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might  have been brought. [correctly filed, but request transfer]
1404(b) Upon motion, consent or stipulation of all parties, any action, suit or proceeding of a civil nature or any motion or hearing thereof, may be transferred, in the  discretion of the court, from the division in which pending to any other division in the same district. Transfer of proceedings in rem brought by or on behalf of the  US may be transferred under this section without the consent of the US where all other parties request transfer.
(c) A district court may order any civil action to be tried at any place within the division in which it is pending.
 
§ 1406 Cure or waiver of defects [incorrectly filed - but request transfer]
(a) The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such  case to any district or division in which it could have been brought. [where both venue & personal jurisdiction are proper]
 
· Defendant can waive personal jurisdiction 
· Defendant can't waive venue - consent doesn't affect "where suit could have been brought"
· 1404(a) transfer because:
· Convenience of parties and witnesses
· Interest of justice 
· where is evidence
· Is originating court familiar with governing law?
· Highly discretionary
· Who asks for change of venue? 
· Defendant - for convenience, etc; not automatic
· Plaintiff - to take advantage of another venue's laws
· Ferens v. John Deere Co (1990) p. 293 - Plaintiff asked for venue change to keep MS 6 year statue of limitations in convenient PA venue
· Federal court applies state laws of state in which court sits [Klaxon v. Stentor]
· !!Common for states to apply their own statue of limitations, but other state's laws (substantive laws)
· !!Some will say own citizens use their state's statutes of limitations, but if out of state plaintiff, they'll borrow from state of citizenship 
· Klaxon v. Stentor (1941) p. 293
· Fed Ct should apply choice of law rules of the state in which it sits
· True 1404(a) transfer - change of courtroom only, not law
· Van Dusen v. Barrack (1964) p. 293
· Court held that the district court to which the case is transferred should apply whatever law the transferring court would have applied.
· Blanket, across the board rule (occasionally allows plaintiff to abuse system) For true 1404(a) only
· Goldlawr transfers - if no personal jurisdiction or venue proper,
· Plaintiff doesn't get benefit of law staying the same
· Originating court wasn't proper
· Transferee court uses its state's laws
 
· 1406(a) - about venue in originating court; personal jurisdiction proper, but not venue
 
	 
	Transferor court has personal jurisdiction
 
	Transferor court lacks personal jurisdiction 

	Venue is proper in transferor court
	“true” 1404(a) transfer
	Goldlawr 1404(a) transfer

	Venue is improper in transferor court
	“true” 1406(a) transfer
	Goldlawr 1406(a) transfer


 
In Van Dusen v. Barrack and Ferens v. John Deere (p. 293 of your book), the Supreme Court said that a 1404(a) transfer is “merely a change of courtroom, not a  change of law”; the transferee court applies the same law as the transferor court would apply.
But: that is only true if we are talking about a “true” 1404(a) transfer. For any of the other three categories, the transferee court acts as if the suit were originally  brought in the transferee court. 
 
· Bates v. C & S Adjusters 1992 p. 285
· For venue, doesn't matter about intent/availment - cares about facts/where occurred
· Can have more than one place where substantial activities occur
· Must have all things line up - venue alone doesn’t make suit possible there; safeguard of personal jurisdiction 
· Forum Selection Clause - Federal Court - contract clause may be taken into account, but not binding; case law - not statute
· Stewart Organization v. Ricoh Corp (1988) p. 292
· Isn't in keeping with usual deference to state court laws and practices
· In State law, Forum Selection Clauses usually enforced as long as they're reasonable
· Piper Aircraft v. Reyno - Scottish plane crash; bring suit in US because of favorable laws/discovery process
· Forum Non Coneniens
· Authority comes from the courts themselves: common law rule (also abstention doctrines)
· No statutory authority
· Between US Court and Foreign Court
· Between one State court and another State court
· Gulf Oil Corp v. Gilbert - Balance Private Interests and Public Interest p. 299 footnote 6
· Private
· Relative ease of access to sources of proof
· Availability of compulsory process for attendance of unwilling
· Cost of obtaining attendance of willing, witnesses
· Possibility of view of premises
· Other practical problems that make trial of case easy, expeditious, and inexpensive
· Public
· Administrative difficulties flowing from court congestion
· Local interest in having controversy decided at home
· Interest in having the trial of a diversity case in a forum that is at home with the law that must govern the action
· Avoidance of unnecessary problems in conflict of laws or in the application of foreign law
· Unfairness of burdening citizens in an unrelated forum with jury duty
 
 
PLEADING:
COMPLAINT
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Motion to dismiss
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answer
dismissed
Or not
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Discovery
 
Federal rules => notice pleading; most states use Federal rules, (but CA & NY use code pleading p. 327)
· Point: complaint to have enough info to put defendant on notice of suit and to make clear its purpose
· Make a short & plain statement
· Debate over how low bar between pleading & Discovery should be
 
Complaint require:
· Legal sufficiency p. 333 - if everything plaintiff says is true, entitled to win
· Factual sufficiency - 
 
 
THE COMPLAINT
· Requirements: subject matter jurisdiction; demand of relief; state a claim for relief (factual & Legal sufficiency)
· Pleading alternative theories 8(d)(2) - can now plead in an inconsistent fastion
a. Elements of the complaint p. 330 Rule 8a 
i. "short and plain statement of the grounds upon which the court's jurisdiction depends" (FORM 2)
ii. A "short and plain statement of the claim showing that the pleader is entitled to relief:
iii. A "demand for judgment for the relief the pleader seeks" FORMS 12, 16, 18
1. Often called the prayer
2. Fed rule 54(c) - demand does not limit plaintiff's recovery
a. Except in default judgment cases
3. May request equitable relief
b. Form of Pleadings - RULE 10
c. Legal Sufficiency p. 333 RULE 
i. "The issue is not whether a plaintiff will ultimately prevail but whether [she/he] is entitled to offer evidence to support the claims." Scheuer v. Rhodes (1974)
ii. If no legal sufficiency, motion to dismiss (RULE 12b6)
d. Factual (or "Formal") Sufficiency: The debate over specificity
i. Should present all the elements of a claim p. 343
ii. Code system requires greater specificity than rules; 
1. challenge by special demurrer, move to strike, or motion for more definite statement
2. Not too little into, not too much
iii. Fed rules 8(a)(2): 
1. challenge by Rule 12(b)(6) motion to dismiss
2. Dioguardi v. Durning p. 339 1944 - famous case; shows liberality of rules
a. Written by Justice Clark, who wrote the rules
b. Italian imported tonic - badly plead complaint
c. Facts aren't required - merely legitimate complaint
3. Conley v. Gibson p. 342 1957
a. Embraced Dioguardi
b. should give "Defendant fiar notice of what the plaintiff's claim is and the ground upon which it rests"
c. If "plaintiff can prove no set of facts in support of his claim which would entitle him to relief."
4. Leatherman v. Tarrant Cty p. 346 
a. Civil rights case under 42 USC § 1983
b. Q: whether Fed Ct may apply "heightened pleading standard"
c. A: No, it may not
d. Requirement of specificity is only mandated by Fed Rules or Statute (Fed Securities), not by court
e. "But that is a result which must be obtained by the process of amending the Federal Rules, and not by judicial interpretation." (348).
5. Bell Atlantic v. Twombly 2007 (handout)
a. Q: Does this abrogate some of liberal civil pleading rules?
b. A: this complaint is not plausible; 
c. ISSUES:
i. Do we see facts as possibly true, or as plausible?
ii. Must do more than raise speculation
iii. Justice Souter, joined by Kennedy, Roberts, Scalia, Thomas, Breyer, & Alito
iv. Dissent: Ginsburg, Stevens (filed)
v.  - Conceivable, but not Plausible
vi. Reigning in Conley's "no set of facts" language
vii. Don't know what affect this will have in the long run
e. Fraud Rule 9(b) Fraud, Mistake, Condition of mind
i. Requires more detail because hard case to win; requires surer case, so make it harder to plead
ii. Must be specific about:
1. Who, what, when, where, how
iii. Can be general about: malice, intent, knowledge, or other conditions of mind
f. Special damages
i. Distinguish between:
1. general damages: natural, expected damages
2. specific damages: unusual, consequential damages
 
P needs to file amended complaint
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(2)
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A
B
Outcomes (1) (2) (3)
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answer
Motion to Dismiss  12(b)
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(3)
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(1)
 
12(c)
Case over Defendant wins
 
A: If want to challenge facts => answer A
· To take allegations head on & deny
· "yes, but…" excuses   Rule 8(c) - affirmative defenses p. 366
· Statute of limitations
· Under duress
· Was minor or incompetent
B: Motion to dismiss 12(b) if:
1. Subject matter jurisdiction (anytime - can't be waived)
2. Personal jurisdiction 
3. Improper venue
4. Insufficiency of process
5. Insufficiency of service of process
6. Legal insufficiency; factual insufficiency (also 12(e)); failure to state a claim upon which relief can be granted (can be raised until end of trial)
7. Failure to join party under Rule 19 (can be raised until end of trial)
 
 
Why M/D rather than answer?
· In answer, have to admit or deny
· M/D allows response without admitting anything
· M/D can be created quickly; don't have to investigate as many facts
 
Why answer rather than M/D?
· Think personal jurisdiction might be an issue, but not sure
· Purpose of answer is to preserve the issue for later discussion/motion
 
Right to Join:  Rule 12(g)(1)
· Can put 12(b) motions together
· Allows defendant to join personal jurisdiction to other defenses (gets rid of old rule)
· For 2-5 - can't make motion later
· (1), (6), & (7); can make motion later; 
[image: image14.png]1-5 are procedural defenses




2-5 are waivable by (h); must be made in original motion or answer
 
ANSWER
1. Admit  8(b)(1)(B)
2. Say don't have knowledge 8(b)(5)
3. Deny 8(b)(3)(4)(5)
 
COUNTERCLAIM/ Reply
If counterclaim, plaintiff must answer with a reply
Judge can order a reply anytime, but almost never happens
 
If no counterclaim, pleadings are closed
· Can have 12(c) Motion for judgment on the pleadings
· Like 12(b)(6), but could be plaintiff who wants ruling based on info admitted in answer
· Summary judgment - usually after discovery, though anytime 20 days after commencement of action
 
 
DEFAULT
· 54(c) Plaintiff limited, under default judgment, to amount stated in claim
· If defendant defaults, what does plaintiff have to do?
· 55(b)(1) - certain amount- clerk enters judgment
· 55(b)(2) - uncertain amount - judge hold hearings
 
AMENDMENTS - RULE 15
· To help parties fix screw-ups
· Two types of amendments based on when:
· As a matter of course/right, don't need permission of judge or other party to amend
i. 15(a)(1)(A) & (B)
· A party may amend with permission at other times
 
· Foman v. Davis p. 373
· Famous case on liberality of amended pleadings p. 373
· Judge should grant amendment
· Unless wrong for some reason:
Futility: ex: statue ran out
Undue delay                                                          At discretion of judge
Bad faith or dilatory motive
Repeated failure to correctly amend
Undue prejudice to opposing party
Cases should be decided on their merits, not on technicalities
 
SANCTIONS/RULES/GOOD FAITH
RULE 11 Veracity in Pleading
Good faith: applies whenever an attorney or unrepresented party (pro se) presents a document
Constraints: Rule 11 for paper communication
Rules of Professional Conduct p. 386
Rule 3.2: A lawyer shall not knowingly make a false statement, etc………
U.S.C. § 1927:
Any conduct that extends the proceedings unnecessarily, in or out of court
Narrower than Rule 11 => applies only to attorneys, not pro se parties
For appeals - Rule 38 of Rules of Appellate Procedure; sanctions against frivolous appeals
Chambers v. NASCO 1991
· Court has an inherent right to sanction
 
 
RULE 16 Timing, Pretrial, Disclosures, Conferences, & Orders
 
 
 
JOINDER & SUPPLEMENTAL JURISDICTION
 
Claim Joinder                                    Counterclaim
P             D                                         P           D
 
SEE HANDOUT
 
2 tests for joinder:
· RULE satisfied
· If state claim joined to federal, Supplemental jurisdiction required 
· § 1367
· Discretionary power by courts
 
United Mine Workers v. Gibbs 1966 p. 717
"Common nucleus of operative fact"
Used to interpret § 1367 - Supplemental Jurisdiction 
(a) when can join in Federal Court
(b) if original jurisdiction is based on diversity, no supplemental jurisdiction to claims by Plaintiff against joined/3rd parties
(c) when Fed Ct may decline supplemental jurisdiction 
 
 
Counterclaims RULE 13                    see handout
· Compulsory and permissive
· 13(b) permissive
· 13(a) compulsory
 
 
Finley v. U.S.  1989 p. 736
Pre-1367 (a)& (b) case
Supreme Court says only allow supplemental jurisdiction w/pendant party jurisdiction if explicitly authorized by state
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