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	Civil Procedure Basics


I. Purpose of Civil Procedure

a. Purpose: 

i. to secure the just, speedy and inexpensive determination of every action

ii. goal to compensate 

iii. Disputes between private parties

iv. Defines the methods by which substantive laws are made and administered; impacts substantive law

b. Burden of Proof: Beyond a preponderance of the evidence

II. History of American Legal System

a. Adopted from English System, was procedurally rigid, causing the development of the equity court. BAD because:

i. Writ system-lots of forms in Latin, pick wrong one have to sue again.

ii. Not interested in justice-could sue more than once for same thing

iii. Relief-only gave money, no injunctions

b. Had two different courts with different procedures—Chancery (equity) and Royal Courts (law)

c. America adopted this system

i. 1938, merged the two in the Federal Rules of Civil Procedure

ii. One action, the civil action

III. Development of a Case: 

a. Jurisdiction:

i. Personal-jurisdiction over person

ii. Subject Matter-power to rule on the suit

1. Combing Claims: Preclusion, joinder, supplemental jurisdiction

iii. Notice/Service of Process

iv. Venue

b. Pleadings:

i. Complaint

ii. Answer

iii. Reply

iv. Motions for Dismissal
v. Scheduling Order
c. Discovery

i. Depositions, Requests, Interrogatories

d. Summary Judgment

e. Bench Trial or Jury Trial (less than 2% get here)
i. Other ways to resolve: arbitration, meditation, negotiation, settlement

f. Post Trial Motions

g. Appeal
	Personal Jurisdiction


Hurdle 1: Does the state have personal jurisdiction over the defendant? 

Why do plaintiff’s care about where case is litigated?

1. inconvenience for opposition party/convenience for them

a. witnesses, what lawyer, evidence, costs

2. Which law will apply to case (major reason)

a. Have choice of law rules, but if close usually pick their own law

3. Think judges or juries in a particular place with favor or have bias towards them

BUT, courts look at it as an abstract “liberty interest” when that is not really what motivates parties.  

RULE: 
A. PJ is required because the 14th Amendment (Due Process Clause) says one can’t be deprived of life, liberty or property without due process of law” 

a. Judgment without due process void, Full Faith and Credit clause doesn’t apply
b. Due Process: has to be given notice, SMJ and PJ

c. So D not burdened by litigating far away, reasonable/fair

d. Ensures States do not overstep boundaries as coequal sovereigns in federalism

B. If the court does not have PJ, its judgments are VOID.

1. With PJ and SMJ, the Full Faith and Credit Clause (Article 4, Constitution) says that other states must uphold judgments from other states.

C. One can get personal jurisdiction by: TRADITIONAL METHODS 

1. Showing up in court and giving the court PJ
2. Being served process within the state (tag jurisdiction-Burnham, Pennoyer)
a. FRADULENT INDUCEMENT: But, most courts do not allow when defendant tricked into entering state (Wyman v. Newhuse, Voic Sys. Mktg. Co. v. Appropriate Technology Corp.). 

1. Some other immunities—if have to testify in another case.

b. BUT, cannot serve executive officer of corporation temporarily there for business—corporation is a separate person apart from those who organize it.

c. BUT, if partnership, can serve either partner for suit against business.  (First American Corp. v. Price Waterhouse LLP)

d. Can use tag jurisdiction to serve war criminal/human rights violator to sue in U.S. courts
3. Domiciled in State-General Jurisdiction, can be sued for everything (CORP-principle place of business and place of inc./ INV.- place of state citizenship) (Milliken v. Mayer)
4. Can appoint someone as agent for service of process and have process served on them.  

5. Agree to it in contract (sometimes upheld, sometimes not)
A. Sources of Authority

a. Pennoyer v. Neff
i. Facts: Mitchell lived in Oregon, wasn’t paid attny fees by Neff (doesn’t live in Oregon).  Sued him for those.  Process in newspaper in Oregon.  Neff doesn’t show up, Mitchell takes judgment to sheriff who puts on auction.  Mitchell buys it and gives it to Pennoyer.  Then Neff sues Pennoyer for land back because said there was no PJ over him.  [Collateral Attack]
ii. Terms: 
1. In Rem-Court has power over property, suit about property (often about ownership—who owns this land). 
2. Quasi In Rem-Court has power over property, suit about personal obligations, but can only lose land it lose** (this case).
3. In Personam-Court has power over person, suit about personal obligations (judgment follows everywhere, higher damages).  
4. Collateral Attack-Attack jurisdiction in another lawsuit
5. Direct Attack-Can show up and argue not PJ.  
iii. Holding: No PJ because Neff not served in state.  No Quasi-In-Rem because Neff not properly notified (in church newspaper).  Property must be attached to give notice.  Could appoint agent though for process. 
iv. Changes-Over time, it was too difficult to get in personam by in state service.  With the increasing mobilization of society, the notion of minimum contacts developed so that people can’t just breach contracts and then leave.   
b. Burnham v. Superior Court of California
i. Facts: Dad in CA for business and visiting kids, while wife sues for divorce in CA.  Served him while in CA for another reason.  
ii. Holding: Serving in state process is due process because it does not offend traditional notions of fair play and substantial justice, but because states have always followed this procedure, and then it is tradition and meets due process.  Due process, tradition, and knows that if goes there can be served—has knowledge. 
1. Scalia v. Brennan( tradition v. evolution, fairness.  Brennan says not just about tradition but fairness (look at if benefited from state’s resources, knowingly/voluntarily went to state).  Scalia, tradition says is fair.  Already fighting over other things like death penalty cruel and unusual.     
As courts tried to deal with Pennoyer v. Neff and a more mobile society, they created the fiction of “implied consent” to create more in personam PJ. 

RULE: 

States can create reasonable statutes in the interest of public policy to “imply” consent to an in-state representative for service of process in order to get PJ.  
A. Two Questions Asked: 

a. Is there a statute and does case meet statute? (doesn’t automatically get full extent, state must invoke)
b. Is the statute constitutional (complies with due process)? 
Long Arm Statutes: 

1. State might have a narrow or broad long-arm statute. 

a. Narrow: avoid constitutional cases, less lack of due process for D.  

b. Broad: More protection to citizens (who elect legislatures).
A. Sources of Authority
a. Hess v. Pawloski
i. Facts: Man from Penn driving in Mass and hit P.  P sues but D not served in state and has not property in state.  Statute in state though that says if non-resident drives negligently, makes registrar of DMV his/her agent of process in state. (“Implied consent”)  If serve agent get PJ.  D comes to court to contest PJ. 
ii. Holding: PJ upheld, in public interest, because cars are dangerous, the state can create a statute for implied consent to ensure roadway safety.   

Courts decide that the fictions in Pennoyer v. Neff need to be overruled and create an entirely new PJ standard for our mobile society—minimum contacts.  Will expand the idea of “presence.” 

RULE:

There is in personam Specific PJ over someone if the defendant has minimum contacts so that the suit doesn’t offend traditional notions of fair play and substantial justice.  

a. If corporation enjoys the benefits of doing business in a state, then it is also “present” in the state and liable for lawsuits. 

b. If not, would rob state citizens of their due process. 
Specific Jurisdiction usually needs a link to the cause of action.  Debate over what this means: 

1. Arises Out Of- (more narrow)

2. Related To-(more broad)
THIS APPLIES TO IN PERSONAM AND QUASI IN REM CASES (Shaffer)
A. Sources of Authority: 

a. International Shoe v. Washington
i. Facts: Int. Shoe sued for not paying state taxes. Company is based in Missouri (inc in DE), but has 13 salesmen in Washington.  These salesmen are not independent, cannot make independent contracts, or make their own decisions about prices.  Served sales employee and mailed notice to company in Missouri. 
ii. Holding: Was PJ.  Was doing “continuous and systematic” business activity in state.  Otherwise, burden on consumers to travel to corporation state to sue.  (get SJ, not PJ).  Casual, isolated contacts are NOT sufficient.  
b. Shaffer v. Heitner
i. Facts: P wants to get PJ over directors of Greyhound.  DE statute that says can get PJ by sequestering property of D in DE.  Tries to get Quasi-in-Rem over Directors for a shareholder’s derivative suit.  Attaches stock as property, but stock not physically in DE.  
ii. Holding: Use of Quasi in Rem had gotten ridiculous and there were due process questions: 

1. Harris v. Balk-Harris owes Balk money, Balk owes Epstein, Harris is attached as property in the state for Quasi in Rem to get PJ over Balk.  

Decides that minimum contacts also required for quasi-in-rem.  Statute in DE unconstitutional, does not give due process when taking property.  Must give notice with notice.  Usually, will not change—property can provide the minimum contact if linked to cause of action.  Only takes out cases where dispute not related to property.  BUT, here not enough minimum contacts.  DE statute too broad, doesn’t apply to corporate officers. (Shorter K—Brennan says decision wrong, should be minimum contacts).
Now, the courts had to define what was meant by “minimum contacts”

RULE: 
“Minimum Contacts” requires that a corporation has purposefully availed itself of the state (expectation that item will be purchased in state, can plan for being hauled into court in that state—about a DELIBERATE act to get benefits from a state); mere foreseeability that the product will be used in the state is not enough. 
                                            ↑

i. ←▲ → Defendant who sells products in many states, usually PJ. (McGee, International Shoe)

ii. → ▲← Plaintiff comes to state with product from elsewhere,       usually no PJ. (Hanson)

B. Sources of Authority
a. World Wide Volkswagon v. Woodson
i. Facts: P bought car from Audi dealership in NY, got into wreck in Oklahoma, says defective design gas tank in back of car.  Sued four co—Regional distributor, Seaway dealership, American Importer, Audi manufacturer.  First two (dealership and regional distributor) challenge PJ.  Neither has business in state, ships products to state, has agent in state, or has ads in state.  OK has statute that has PJ if solicits or derives business from goods used in state.    
ii. Holding: No PJ, just because property in state not enough.  To have PJ, a corporation must purposefully avail itself when the company expects and takes steps to ensure the product will be purchased by consumers of that state.  Need this so D’s can plan, adjust costs, get insurance.  Just foreseeing product’s use not enough, must purposefully avail self of state.    
b. McGee v. International Life Ins. Co.
i. Facts: CA citizen bought life insurance from AZ company, and then TX company took over policy and mailed reinsurance certificate to P.  P dies in CA, sues for policy money in CA.  

ii. Facts: Was PJ.  Contract had substantial connection to CA, and unlikely for residents to sue somewhere else, unfairly protecting company.  Insurance company is spreading out activity, insurance company responsible for being sued there (purposeful availment).
c. Hanson v. Denckla
i. Facts: Created trust in Penn, executed in DE with bank as trustee, moved to FL and will probated there. 

ii. Holding: No PJ in FL, she moved there, company created no connection to FL (no purposeful availment).  Did not purposefully conduct activities in state.  (P causes case to be spread out, not D).   
d. Keeton v. Hustler
i. Facts: Defamation in magazine distributed in N.H.  She is from NY.  Only sues there for Statute of Lim.   
ii. Holding:  P doesn’t need minimum contacts (chose to sue there).  Does enough business there to support PJ.  
e. Snowney v. Harrah’s Entertainment, Inc.
i. Facts: Nevada hotel had active website where CA residents could reserve rooms and driving directions. 
ii. Holding: Was purposeful availment, met minimum contacts.  
RULE:
If the harm which is the basis of the claim is purposefully aimed at state, then can be PJ in that state. 

A. Sources of Authority
a. Calder v. Jones
i. Facts: Editor wrote defamatory article about CA citizen, but writer citizen of FL.  Sues in CA.  Magazine widely distributed in CA. 
ii. Holding: PJ upheld, is based on effects of harm.  The harms are aimed towards CA, and therefore can anticipate being hauled into court in CA. 
RULE:
The courts can deny PJ for policy reasons. 

A. Sources of Authority
a. Kulko v. Superior Court
i. Facts: Dad sent kids who wanted to live with mom to CA after divorce.  Mom then sues in CA for child support saying purposefully availed self.  
ii. Holding: No PJ, sent kids in interest of harmony.  Policy decision because we want parents to send kids where they want to live.  Different if a mail bomb.  Then would have PJ (harm aimed at state).  
RULE:

Federal Courts only have PJ, if court in state in which they sit would have PJ.  

A. Sources of Authority
a. Federal Rules of Civ Pro. 4(k)(1)(A)

i. Verbatim: (k)(1) Service of a summons or filing a waiver of service is effective to establish jurisdiction over the person of a defendant

1. (a) who could be subjected to the jurisdiction of a court of general jurisdiction in the state in which the district court is located. 
RULE:
PJ is a two part test: (bifurcation of International Shoe)

A) MINIMAL CONTACTS: Are there minimal contacts with the state?

a. PURPOSEFUL AVAILMENT? Did Defendant purposefully avail himself of state’s resources? (WWVW)
B) REASONABLENESS: Does the suit offend traditional notions of fair play & substantial justice? 

a. Balance five interests to determine if fair (especially when have less to establish minimum contacts, can outweigh if compelling): 

i. Burden on defendant (inconvenience)

1. Weakened because not cheaper to travel

2. Weakened because can transfer venue

ii. Interests of forum state in adjudicating suit

iii. Plaintiff’s interest in convenient/effective relief.
1. Who is the more active party—plaintiff or defendant?  Usually seller, therefore, usually fairer to make them travel.  Not always (BK).  If both active, either fair. 
iv. Interstate judicial system’s interest in obtaining the most efficient resolution of controversies

v. Shared interest of states in furthering substantive social policies

1. policy implications—foreign trade?

2. Is there a clash in laws?
b.  Framer’s Intentions: A common market of free-trade and no separate economic entities, yet allow state to maintain sovereignty and power to try cases in their courts.  
A. Sources of Authority: 
a. Burger King v. Rudzewicz
i. Facts: D (Mich) started Burger King store, failed to make payments, sued in FL. Challenges PJ.  Signed a contract with FL corporation that specifies use of FL law, purchased equip from there, partner goes to training there, negotiations there, sending payments there.  
ii. Holding: 

1. Minimal contacts-FL law specified in contract, prior negotiations, purposefully reached out to contract with substantial connection to FL, twenty year long contract, by itself, contract not enough, but established a twenty year relationship and that is enough.  
2. Reasonableness-Yes.  
a. Defendant-sophisticated with counsel

b. FL has interest in making sure its resident’s have contracts fulfilled.  

RULE: STREAM OF COMMERCE

**This law is UNCERTAIN, acknowledge in your answer that it is uncertain, and need to look at your circuit to determine which approach they follow. 

Putting an item into the stream of commerce is not enough for PJ, must:

1) MINIMUM CONTACTS: Purposefully avail one’s self to that market.  
2) REASONABLENESS: Balance the four factors of fairness
a. Burden to Defendant

b. Interest of the Forum State

c. Plaintiff’s Interest in convenient/effective relief

d. Judicial Interest in Efficient Resolution

e. Shared interest of states in social policy (foreign relation interest)

STREAM OF COMMERCE + PURPOSEFUL AVAILMENT + FAIRNESS = PJ
	O’Conner

Rehnquist

Powell
	Scalia
	Brennan

White

Marshall

Blackmun
	Stevens 

White 

Blackmun

	For PJ, D has to have purpose to serve that market (design, ads, ways for give advice to those in the state)
Purposeful Availment=PJ

INTENT
	Uses O’Conner standard
	PJ if D aware that product regularly sold in state

AWARENESS
	PJ exists under both Brennan and O’Conner standard.  Know somewhat then intend to send it there.  Look at volume, value danger of product to determine PJ. 

	No PJ, Unreasonable
	No PJ, no opinion to unreasonableness
	PJ, unreasonable
	PJ, unreasonable


A. Sources of Authority
a. Asahi Metal v Superior Court of California
i. Facts: P gets into accident with motorcycle, defective back tire.  Sues Chen Shin (Taiwanese), says Asahi’s fault and sues them.  Cheng Shin only 1% of Asahi’s (Japanese) business and doesn’t supply all of their tire tubes.  Asahi says didn’t assume could be sued in CA, but knew products went to CA.  

ii. Holding: 
1. (Split Court) Putting item in the stream of commerce is not enough for PJ, must purposefully avail one’s self to that market.  Asahi did not do this, so therefore, no PJ.  Chang Shin moved product around, not Asahi.  
Law is opinion on NARROWEST grounds if holding divided (O’Conner)

2. (Obvious Majority Here) Further, PJ is not reasonable: 1) Inconvenient, D is from Japan 2) Little Forum Interest, P not even from state. 3)CA not more convenient than Japan for then 4) Not necessarily in best interest of other countries 5) not warranted by international policy considerations
b. World Wide Volkswagon v. Woodson
i. Facts: P bought car from Audi dealership in NY, got into wreck in Oklahoma, says defective design gas tank in back of car.  Sued four co—Regional distributor, Seaway dealership, American Importer, Audi manufacturer.  First two (dealership and regional distributor) challenge PJ.  Neither has business in state, ships products to state, has agent in state, or has ads in state.  OK has statute that has PJ if solicits or derives business from goods used in state.    

ii. Holding: No PJ, just because property in state not enough.  To have PJ, a corporation must purposefully avail itself when the company expects and takes steps to ensure the product will be purchased by consumers of that state.  Need this so D’s can plan, adjust costs, get insurance.  Just foreseeing product’s use not enough, must purposefully avail self of state.    

c. Gray v. American Radiator
i. Facts: Sues for negligence for construction of a safety valve, which caused water heater to explode.  Sued in Illinois, valve company Ohio corp.  Valve manufactured in Ohio, then sold to Penn. Company which put valve in water heater, then sold to P.  Titan had not done any other business in Illinois directly/indirectly.  

ii. Holding: Upheld PJ because if enjoys protection of state, doesn’t matter if has middleman.  Whether benefits are derived indirectly or directly of no import.  Note, this is only a persuasive case from Supreme Court of Illinois—not binding like Asahi.  
Both the Stream of Commerce and the development of the internet have forced the courts to reevaluate and expand the concept of “minimum contacts” and purposeful availment. 
RULE: INTERNET JURISDICTION

This is an unsettled area of law, and there are not clear rules; they are still developing
1) Zippo Sliding Scale Internet PJ Test: (use for SJ, not GJ)

a. If a website is passive, there is no PJ.
i. Passive-just information, nothing else.

b. If a website is interactive, there is possibly PJ.

i. Interactive-need to examine extent of interactivity, where harms are directed towards, and nature of forum contacts. 

c. If a website is repeatedly active, there is PJ. 

i. Repeatedly Active-doing commercial, transactional business online tailored to that particular state.  

2) Not just is it interactive, but is it interactive with that state in particular?

3) Analyze internet as if phone call or mail for PJ contacts.  

A. Sources of Authority
a. Zippo Manufacturing Co. v. Zippo Dot Com
i. Holding: Establishes sliding scale for internet and PJ minimum contacts.  Passive=no PJ, Repeated online contacts with forum residents=PJ, Some interactive elements=examine extent of interactivity and nature of forum contacts. 
b. Revell v. Lidov
i. Facts: P claims that he was defamed on Columbia internet bulletin board.  P lives in TX, alleged that he purposefully knew about terrorist acts.  Website can post information, and also can subscribe to review, purchase ads.  Sues in TX.  D never been in TX, didn’t know that P lived in TX.  
ii. Holding: No SJ.  Website is interactive: solicited customers, had toll free number, email ad, and can order online, post and receive information.  Uses Calder to say that the harms are not aimed at TX, if anywhere are aimed at D.C.  
c. Examples:
i. Geico website-put in zip code, product tailored to state, create contract online, probably PJ. 
ii. Passive website aimed towards a particular state-yes, PJ for that state.
GENERAL JURISDICTION-Sometimes you can get PJ for any cause of action, even if did not happen in that state. 
Terms: 

1. General Jurisdiction-Contacts so substantial, can be sued in that state for anything. 

a. Where individual is domiciled (permanent home)

b. Where corporation has general place of business (Perkins)

c. Where company is incorporated

d. Where company has “continuous, systematic” business activities

2. Specific Jurisdiction-PJ where the cause of action happened + minimum contacts + purposeful availment + fairness.  
RULE: GENERAL JURISDICTION

Due process is not offended and there is general jurisdiction when a company has continuous and systematic general business contacts in a state.  

Always think about purpose of general jurisdiction: 

1. Safe Harbour Rule: Always know one place you can sue D, provides certainty

i. Is this necessary today-can usually get SJ where accident happens?

2. State has strong regulatory interest, person comes very close to being resident 

3. Political system protects defendant (defendant an “insider”) therefore, not unfair for them to be sued there (ex: Wal Mart in Arkansas). 

A. Sources of Authority
a. Helicopteros Nacionales de Colombia v. Hall
i. Facts: There was a helicopter crash in Peru, and 4 U.S. citizens died.  Helicopteros helicopter charter company from Columbia.  Sued by decedents in TX. Helicopteros says no PJ.  Company had bought 80% of fleet in TX, pilots went there for training, pays with Houston check, negotiations there.  
ii. Holding: No general jurisdiction, purchases and visit to negotiate are not systematic.  Only one trip for negotiations, doesn’t care where check comes from.  Doesn’t say there is SJ.     

b. Perkins v. Benguet Consolidated Mining Co.
i. Facts: Japanese occupied Philippine Island, and moved office to Ohio to conduct business activities such as keeping company files, directors meetings, correspondence relating to business, distributed salary checks from Ohio accounts, Ohio bank as transfer agent, set policies for dealing with properties in Philippines.  

ii. Holding: General jurisdiction reasonable and just; carrying on limited, but general and systematic business contacts.    
c. Rosenberg Bros. & Co. v. Curtis Brown Co.
i. Facts: Shop in Oklahoma for men’s clothing, purchased clothing wholesale from New York sometimes by mail and sometimes in person.  
ii. Holding: Purchases alone, even if regular, not enough to establish general jurisdiction.  State Case-only persuasive
d. International Shoe v. Washington
i. Facts: Int. Shoe sued for not paying state taxes. Company is based in Missouri (inc in DE), but has 13 salesmen in Washington.  These salesmen are not independent, cannot make independent contracts, or make their own decisions about prices.  Served sales employee and mailed notice to company in Missouri. 

ii. Holding: Was PJ.  Was doing “continuous and systematic” business activity in state.  Otherwise, burden on consumers to travel to corporation state to sue.  (Get SJ, not PJ).  Casual, isolated contacts are NOT sufficient.

e. Patterns of Current GJ Cases
i. State Courts give more GJ than federal courts

ii. Older cases have gotten more general jurisdiction, passage of time made getting SJ much easier.   

iii. EXTREMES NO GJ: 

1. Follette v. Clairol, Inc.-264 stores in state (Wal-Mart)

2. Nichols v. GD Searle & Co: 17-21 employees and sales between 9-13 million

3. Bearry v. Beech Aircraft Corp.-sold $250 million in 5 years in TX

iv. MORE LENIENT GJ: 

1. Braband v. Beech Aircraft Corp-sold products, sales promotions in state, warranty work and facilities for inspection
2. Hayes v. Evergo Telephone Co.-sold $35 million in U.S. with no effort to limit distribution to a particular state

3. Bankhead Enterprises, Inc. v. Norfolk & W. Ry.-leased office and had employees

4. Bryant v. Finnish Nat’l Airline-airline with one and half room office with several employees

v. POLICY ISSUES-MORE GJ, LESS GJ OR NO GJ?
	More GJ
	Less GJ

	-Bias in corporate headquarters

-More lawsuits

-Benefit from laws of other states
	-Less forum shopping

-Less lawsuits




	Notice


Hurdle 2: Was the defendant properly served notice?

The 5th/14th Amendment requires that a person be notified of suit before judgment can be given against him or her (can’t be robbed of life, liberty or property without due process).  Constitution requires 1) reasonable notice and 2) opportunity to be heard. 
1) Constitution Requires Due Process

2) Cases are decided more accurately (if you don’t show up case can’t be argued accurately

3) Gives you a sense of personal dignity
RULE: CONSTITUTIONAL REQUIREMENT
The Constitution requires notice for in personam/quasi in rem/in rem suits to be: 

4) Reasonably calculated under the circumstances (actual notice not required)
5) Conveys information about suit

6) Gives all parties an opportunity to present their objections within a reasonable time

Under the Constitution:  

1. Personal Service is the Best

2. Certified Mail Sufficient if know name/address (if you know didn’t get it not good enough)
3. If don’t know contact information, can use publication
A. Sources of Authority

a. Mullane v. Central Hanover Bank (Fairness v. Efficiency)
i. Facts: Beneficiaries have appointed trustee in charge of their money, but NY law requires them to have account hearings every year to evaluate management of the trust.  The trust put notice of the hearings in the local newspaper.  Sued, says notice not proper.
ii. Holding: If you do not know the addresses of the beneficiaries then the newspaper is enough, but if you know the addresses, you should mail them notice.  Here, cost too expensive to find all addresses, publication ok if don’t know.  Standard: You should do what you would do if you really wanted them to get the information.  In other words, notice reasonable calculated in the circumstances (considering cost and knowledge).  Can’t use a method less likely to inform than another available method. Not just about process, but purpose.  Mere gesture not due process.  
1. Under the Constitution, personal service best (can’t always get—cost/efficiency), mail is ok (as long as you don’t know that they didn’t get it, i.e. letter returned), if don’t know where someone is, then publication ok. 
b. Dusenbery v. United States
i. Facts: forfeiture procedure against prisoner with notice mailed by certified mail, but no evidence about whether prisoner actually received letter. 
ii. Holding: Notice sufficient.  Only need reasonably calculated notice, not required to take special steps to assure prisoner actually received the notice.  
c. Covery v. Town of Somers
i. Facts: Noticed mailed to a person known to be mentally incompetent.
ii. Holding: Notice was insufficient because sender knew and knew it would be insufficient way to notify one of suit.  
d. Smith v. Islamic Emirate of Afghanistan
i. Facts: suit against Osama bin Laden for Sept. 11, whereabouts unknown. Posted notice in Afghani, Pakistani newspapers, Al Jazeera, etc. 
ii. Holding: Notice sufficient to warn because did not know address. 
e. Service by Email
i. Holding: Several cases have said that it is sufficient: Rio Properties, Inc. v. Rio Int’l Interlink, Hollow v. Hollow.  
RULE: FEDERAL RULES OF CIVIL PROCEDURE (Rule 4)
**THE FEDERAL RULES OF CIVIL PROCEDURE REQUIRE MORE FOR NOTICE THAN THE CONSTITUTION**
Notice Requires: 
1) (4)(a)a complaint with summons (4a)

2) (4)(c)(2) anyone over 18 who is not a party can serve 

3) (4)(d) One can waive service of process 

a. (4)(d)(1) Waiving service does not waive objection to venue or jurisdiction

b. P sends letter asking D to waive service of process, if agree get 60 days instead of 20 to respond to complaint. (40 more days) (4)(d)(g)(3)
c. Also, other party can ask for costs of serving process if court wants if they win, waiving avoids this. (4)(d)(g)(5)
4) (4)(e) If serving someone within the United States 
a. (4)(e)(1) Can follow state procedure of service of state where district court is located 

i. Might want to do this because state rules might be easier (TX allows certified mail in most cases)
b. (4)(e)(2) FEDERAL PROCEDURE: copy delivered to defendant OR leave copy at dwelling (usual place of abode or dwelling house) with one of age living there OR giving to an agent authority by appointment to receive service of process

i. The abode must have “an indicta of permanence” (National Dev. Co. v. Trial Holding Corp.) probably matters if living there at the time.
ii. 13 not suitable age (Holmen v. Miller)

iii. Doorman and Apartment Mgr Sufficient (Churchill and Nowell)

5) (4)(h) Serving Corporations, Association, Partnership
a. (4)(h)(1) Can use state law rules OR deliver to officer, general or managing agent, or agent designated to receive process

i. Bruhl notes: guy in mailroom not enough, director of department ok, secretary to officer probably ok.  
6) (4)(m) If service not made within 120 days on defendant, dismissed without prejudice for that defendant OR direct service be effected within a specified time period; if P show goods cause for failing, court can extend time for service to an appropriate time period (doesn’t apply to service in foreign country). 
a. Attorney inadvertence won’t get you a time extension (Petrucelli)

A. Sources of Authority
a. National Dev. Co. v. Trial Holding Corp.
i. Facts: Saudi billionaire sued, has many homes.  Had apartment in New York where he spent 34 days a year.  In Riyad, spent three months.  Had spent one million renovating, had three live in staff members, who the notice was served to.  Turned ownership over to his company.  He claims service not proper because usual place of abode in Saudi Arabia.  He was living there at time (not clear if would be sufficient if not living there at time).   
ii. Holding: New York home is dwelling house.  Can have more than one dwelling house or usual places of abode if each contains sufficient indicia of permanence. That is true here, remodeled, listed on bail as his residence. 
b.  Holmen v. Miller
i. Holding: someone who is 13 is not of suitable age to receive service of process. 
c.   Churchill v. Barach
i. Holding: service of resident doorman sufficient for one living at dwelling.
d. Nowell v. Nowell
i. Holding: service of apartment manager who resided in a separate building in the same apartment complex sufficient for one living at dwelling.  
e. Petrucelli v. Bohringer & Ratzinger GmBH Ausdereitungsaleagen
i. Holding: served on day 121, did not extend time because attorney inadvertence is not adequate basis for extension of time.  
	Subject Matter Jurisdiction Basics


Hurdle 3: Is there subject matter jurisdiction for the claim in the federal courts?
Federal Courts are courts of limited jurisdiction, and the constitution does not give them power to here all cases.  Therefore, they must have subject matter jurisdiction or they are usurping power.  However, the state courts are courts of general jurisdiction.  
RULE:  CONSTITUTIONAL SUBJECT MATTER
Article 3, Section 2: 

The judicial power shall extend to all cases, in law and equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authorities; --to all cases of admiralty and maritime Jurisdiction; --to controversies between two or more States;--between a State and Citizens of another State;--between citizens of different states; --between citizens of the same state claiming lands under grants of different states, and between a state, or the citizens thereof, and foreign states, citizens or subjects. 

In all cases affecting Ambassadors, other public ministers and consuls, and those in which a state shall be a party, the Supreme Court shall have original jurisdiction. 
There is FSMJ over: 

1. Arising under federal law-federal question SMJ

2. Ambassadors

3. Admiralty

4. When Government is a Party

5. Citizens of Different States-Diversity of Citizenship

6. Between citizen of another state and alien-Alien SMJ
Shall Extend-Federal courts cannot go beyond this; however, Congress may take away some of this power in statutes. *Some areas Congress has given the federal courts EXCLUSIVE jurisdiction over (bankruptcy, patent, copyright, anti-trust). 
STRUCTURE OF FEDERAL COURTS AND THE CONSTITUTION (Article 3)
1. Constitution only establishes SUPREME COURT
a. Doesn’t say how many justices, today nine.  That can be changed. 
b. Not frequently changed. 
i. When party not in power, could change number to their favor.
ii. Turnaround is fair play, and seems inappropriate to change number frequently
2. Very difficult to get rid of Supreme Court justices
a. Cannot decrease their salary
b. Only can be impeached for bad behavior, not bad rulings (vs. state judges who are elected)
c. No forced retirement
d. Policy Question: Would it be better if Supreme Court judges were elected not appointed? 
	Good
	Bad

	-Better representative of community
-If judge does things people don’t agree with can be voted out

-more minds in office, fresh opinions, changes with times, not so conservative


	-too close to the people
-influenced too much by politics

-people don’t really know their rulings, so not closer to people

-need money for campaigns which would lead to lawyers and corporations too heavily influencing them


e. Lower courts (district, appeals) not established by constitution and can be eliminated by Congress

i. Probably would not though, work load unmanageable for Supreme Court alone.
DIFFERENCES BETWEEN PJ AND SMJ:

1. One can consent to PJ even if the court would not otherwise have it.  However, one cannot consent to SMJ—courts either have it or they don’t. 
2. One cannot waive an SMJ defense if not brought up within a specific time (unlike PJ). 
a. Can be raised by parties at any time, even after judgment. 
b. Can be raised sua sponte by the court itself
c. No SMJ, not valid judgment—have to start all over again in state courts
3. Plaintiff has burden of proving SMJ
	Diversity Jurisdiction


Diversity of Citizenship is the largest percentage of federal cases (23.6%) and is to provide a neutral forum.  Debates about how valuable these cases in federal court are.  

	Diversity Good
	Diversity Bad

	-Bias still exists (11 billion judgment to TX co)

-judges elected by those in state

-juries less diverse, from area
	-not as much bias today

-still apply same law anyway

-takes up too much of federal judges’ time


RULE:

28 U.S.C. § 1332- INDIVIDUALS
1332 (a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy EXCEEDS the sum or value of $75,000, exclusive of interest and costs, and is between—




Amount in Controversy: 

1. Doesn’t matter if not awarded that much as long as ask for it in good faith-Mas v. Perry

2. Not a constitutional limit, but a statutory limit which has changed with time

3. 1332 (b) If in judgment claim ruled to be work less than 75,000, many deny costs to plaintiff and require costs (not attorney fees) of the defendant.  RARE!
4. Only dismiss if no way can get over 75k 
a. Frivolous lawsuit
b. No cause of action
c. Statute limiting recovery amount
d. Type of damages not allowed (i.e. punitive damages for contract)
5. If suing two people, claims must each individually exceed 75k
6. Aggregation of claims: 
a. One plaintiff, one defendant-allowed to add as many unrelated as you can to get to 75k
b. Multiple parties on either side-aggregation not allowed, even if transactionally related.
c. Two plaintiff’s can’t aggregate, must be 75k separately
d. If ask for injunction, ask if causes of 75k of harm or would cost D over 75k
e. But if you are suing joint tortfeasors, and either could be responsible for the amount over 75k that is ok Joint/Severed Liability Aggregation OK.

2) 1332 (a)(1) CITIZENS of different states

a. Requires complete diversity (Strawbridge)

i. Three exceptions: minimal diversity ok when federal interpleader act, cases causing over 75 deaths and class action suits when seeking over $5 mil.

ii. Must have complete diversity at the time complaint is filed (Mas v. Perry)

iii. Citizenship = Domicile

1. Domicile is a true fixed permanent home that one has intention of returning to when absent

2. To change one’s domicile one must BOTH:

a. Take up residence somewhere else (present in that state)
b. Intend to stay there (can prove with voter registration, purchasing home, paying taxes, in-state college tuition—but can’t change all of these things and then not change lifestyle)  Remember, about bias—where would there be bias in their favor?
3. If an alien admitted for permanent resident citizen of state in which domiciled

iv. Madonna Problem: American citizen domiciled abroad cannot sue under alien or diversity. [not a citizen of a state or subject of a foreign state]

3) 1332 (a)(2) Citizens of a state and citizen or subjects of a foreign states

a. Two aliens can’t sue each other in federal court (Hodgson v. Bowerbank)

b. Alien and alien with permanent resident can’t get alienage jurisdiction

c. Dual citizenship does not create alienage jurisdiction

4) 1332 (a)(3) Citizens of different states in which citizens or subjects of a foreign state are additional parties

1332 (c)(2) the legal representative of the estate of a decedent shall be deemed to be a citizen only of the same state as the decedent, and the legal representative of an infant or incompetent shall be deemed to be a citizen only of the same state as the infant and incompetent. 

1. If representative of estate, infant or incompetent, use citizenship of that party, not representative. 


2. BUT, if suing for a claim for YOURSELF use your citizenship (loss of consortium, even though representative of estate)
1332 (d) The word States as used in this section includes the territories, the District of Columbia, and the commonwealth of Puerto Rico.  

A. Sources of Authority
a. Strawbridge v. Curtis
i. Facts: All P from Mass, all D from Mass except one from Vt.  Tried to get Diversity of Citizenship.

ii. Holding: No diversity of citizenship, there must be complete diversity, where one state is not represented on both sides of the suit.  If one state on both sides, then there is no risk of bias.  (Ruling under statute, not constitution).  Plus, reduces case load in federal court. 
b. Mas v. Perry
i. Facts: Woman from Miss. Married man from France, married in Miss., graduate assistant in Louisiana for two years, move to Illinois, then they come back to Louisiana.  Suing Perry citizen of LA in federal court. 

ii. Holding: Citizenship for 1332 means domicile, residence in state not enough.  Domicile is where one’s true, fixed permanent home with intention of returning when absent.  To change one’s domicile, one must take up residence somewhere else and intend to stay there.  Women don’t lose their citizenship when they marry an alien.  Ms. Mass didn’t intend to say in LA, so her domicile is Miss, Mr. Mas, France, so there is complete diversity.  Further, doesn’t matter if not awarded over 75,000, as long as ask for amount in good faith.   

28 U.S.C. § 1332-CORPORATIONS
Corporations: 

1. Corporations are entities in themselves, employees not liable for corporation.

2. Limited Liability and must file forms with state to form a corporation

3. Pay their own taxes
1332 (c)(1) BUSINESSES: For the purposes of this section and section 1441 of this title—

1)a corporation is a citizen of any state where it has been INCORPORATED or where it has its PRINCIPAL PLACE OF BUSINESS (insurance-insurere citizen of state where insured citizen as well as incorporation and principal place of business). 


a. only one principal place of business

b. Principal Place of Business is determined by using one of the following TOTAL ACTIVITY tests: Where are they most visible? Where will there be most bias in their favor? 
1. Nerve Center Test-Scott Typewriter v. Underwood, PPB where decision are made (use when company spread out). 

2. Muscle Center Test-Kelley v. Steel Corp., Where mass of company activities are (use when most of activities in one place).
c. Alien Corporation-look at place of incorporation and true PPB, even if overseas.
A. Sources of Authority
a. Randazzo v. Eagle Pitcher
i. Facts: Pleadings say company inc in DE with registered office in Penn (not same as principal place of business).  
ii. Holding: Dismissed, have not plead principal place of business so do not know if there is complete diversity.  Dismiss with prejudice-cannot refile (had chances to amend). 
b. J.A. Olson Co. v. City of Winona
i. Facts: Need to determine principal place of business.  In Miss. Has factory, majority of employees, day to day administration, administrative offices, bank accounts, member of Miss. Trade association, purchases in Miss, retail showroom.  But in Illinois has most of bank accounts and money, plus is there corporate headquarters, all major corporate decisions are made there.  They also have executives spread in other places (Dallas, Phoenix, St. Paul, etc). The court uses the total activity test to determine where the PPB is. Two types
1. Nerve Center Test-Scott Typewriter v. Underwood, PPB is where decisions are made (use if companies activities are spread out)
2. Muscle Center Test-Kelley v. U.S. Steel Corp, Where is the mass of the activities of company (use if most activity in one place) 
Here, use muscle center because most visible in Miss.  Trying to stop bias and would have most favored bias in Miss.  

28 U.S.C. § 1332: NON-CORPORATE ENTITITES 

Non-Incorporated Businesses:

1. Not entities, but made up of members.

2. EX: law firms, labor unions, insurance associations

3. Each partner jointly liable for business actions

4. They do not pay taxes

5. Do not have to file papers with state to form one. 

6. Some have said the 1332 distinction should not be there, they operate very similarly to corporations.  
RULE: 
Non corporate entities are citizens everywhere their members are citizens. (Carden v. Arkoma Associates). 
A. CITIZENS of different states

a. Requires complete diversity (Strawbridge)

i. Three exceptions: minimal diversity ok when federal interpleader act, cases causing over 75 deaths and class action suits when seeking over $5 mil.

ii. Must have complete diversity at the time complaint is filed (Mas v. Perry)

iii. Citizenship = Domicile

A. Sources of Authority
a. Belleville Catering Co. v. Champaign Market Place, LLC
i. Facts: P says D is inc. in MI and PPB is in IL.  D is a partnership, not corporation.  Have several members from IL.  
ii. Holding: No FSMJ because there is not complete diversity because D is a partnership, not corporation and therefore has members in P’s state.  Urges cost of mistake to fall on lawyers not client.  
Some parties might try to “manufacture” diversity to get into federal court, but Congress has passed § 1359 to ensure this doesn’t happen. 

RULE:  MANUFACTURING DIVERSITY (
28 U.S.C. § 1359

A district court shall not have jurisdiction of a civil action in which any party, by assignment or otherwise, has been improperly or collusively made or joined to invoke the jurisdiction of such court.  FOR CREATION OF DIVERSITY NOT COLLUDING TO DESTROY DIVERSITY. 
1. If you assign a claim, the court ignores the citizenship of the assignee and uses that of the assignor. BUT if there is an assignment for adequate consideration, not as a collection agent to get diversity, the assignor’s citizenship is used.  (Kramer v. Caribbean Mills, Inc.)

a. Can usually assign contract claims, but not tort claims. 

2. 1359 only applies to collusion—not if you move to change your diversity alone, can’t collude with one’s self. (Morris v. Gilmer)

3. Also, in many cases with a representative won’t work because of 1332 (c)(2):
a. (c)(2) the legal representative of the estate of a decedent shall be deemed to be a citizen only of the same state as the decedent, and the legal representative of an infant or incompetent shall be deemed to be a citizen only of the same state as the infant or incompetent. 

b. Here, use the citizenship of one being represented, not the representative.  Avoids manufacturing diversity.   
c. HOWEVER, if suing on a claim for YOURSELF use your citizenship (loss of consortium even though representative of estate) 
	Domestic Relations and Probate 


Even if a suit has diversity, the federal courts will not here claims about DOMESTIC RELATIONS and PROBATE CLAIMS. 

RULE:  DOMESTIC RELATIONS
Federal courts will not hear claims for suits related to domestic relations (divorce, alimony, child support or child custody). 

Reasons for Exception: 

1. States are more suited to this work.  They are closer to the local government and are more accustomed to hearing these cases. 

a. However, if this changes, then the federal courts will become used to hearing these cases

2. There are many of these cases and they would drastically increase the federal court’s workload. 

3. States are proficient in handling these cases because they have been hearing them for so long. 

4. Historically, with law and equity, family law was a different court in England (ecclesiasts) 

5. Sexism-parties are women and children which are below the glory of the federal court. 

RULE:  PROBATE

The federal courts will not probate wills or estates (no probating or administering an estate or appointing an executor). 

**MUST LOOK AT CAUSE OF ACTION!! IF CAUSE OF ACTION NOT DOMESTIC OR PROBATE, FEDERAL COURTS WILL HEAR!

1. SUING EX HUSBAND FOR FRAUD—OK TORT CLAIM

2. TORTIOUS PREVENTION OF UPDATING OF WILL-OK TORT CLAIM
3. CHILD ABUSE-TORT OK


4. TERMINATION OF CHID CUSTODY RIGHTS-NO
	Federal Question SMJ


The Constitution in Article 3, Section 2 gives the federal courts the power to hear all cases, in law and equity, arising under this Constitution, the laws of the United States, and Treaties made.  Of course, Congressional statutes have limited the span of this federal question jurisdiction.  The critical question has been what does “arising under” mean? 

Why Federal Question SMJ? 
1. Federal judges are more sympathetic to the policies behind federal laws.

2. Encourages UNIFORMITY, because other states don’t have precedent on each other. 

3. Supreme Court can only hear a limited number of questions.

4. Federal judges have more expertise in dealing with federal laws.

5. State judges deal with many cases and have less time to devote to these cases. 

6. Of course, state courts can hear these federal question cases, and they can be challenged up to Supreme Court if heard in state court.  

7. **However, before 1875, no federal statute for federal question and states did it all (1875-after civil war, suspicious of state courts) 

8. Used to have amount in controversy requirement, abolished in 1980. 

RULE:  GENERAL FEDERAL QUESTION UNDER STATUTE
28 U.S.C. § 1331

The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States. 

1. This federal question must appear in the cause of action, not in a defense (even in counterclaim). (Mottley)

a. Declaratory Judgment Problem-if the coercive suit cannot get FMSJ, then no FMSJ in declaratory judgment (often switches parties to declare right).
2. Federal issue is central enough to the dispute
a. Cause of Action for federal law with an express right of action always get FSMJ. (American Well-Works)
b. Cause of Action for federal law with an implied right of action get FSMJ. (Cannon, Bivens)
i. Not all laws have a private right of action, must see if one is inferred.  Did the legislature intend to imply a private cause of action? 
ii. Why no explicit right of action? Oversight, want to rely on state courts, have an agency to enforce the law. 
iii. Tricky area because courts could be overstepping their bounds by creating a private right of action when Congress did not intend one. “sensitive judgments about Congressional intent”
iv. Congress is often not willing to create one, and the test is not clear. 
c. State law with a substantial federal ingredient gets FSMJ if: GRABLE TWO PART TEST

i. If federal ingredient is substantial and contented (Grable)

ii. Allowing these cases would not detrimentally harm the balance of the work load between state and federal courts  (Grable)

3. Defendant can remove case to federal court if the federal court would have SMJ. 

RULE:  SPECIALIZED FEDERAL QUESTIONS

§ 1337-Federal Anti-Trust Cases

§ 1338-Patent and Trademark Cases

§ 1343-Civil Rights Claims

A. Sources of Authority
a. Louisville & Nashville Railroad Co. v. Mottley
i. Facts: Mottley family had claim against RR, but settled by getting lifetime passes.  However, a federal statute later says that these passes are not allowed.  The RR refused to honor these passes and the Mottley’s sued for breach of K.  

ii. Holding: No federal question SMJ.  Federal laws, constitution, only involved in the defense.  Defense alone is not sufficient, must be a federal question in the cause of action, not defense to it.  Well-pleaded rule.  A well pleaded complaint for FSMJ is just the cause of action and nothing else.  
1. Policy Question: A Good Rule? 
	Good
	Bad

	-Defenses might not even be brought up

-Have to wait for D’s answer to determine FMSJ

-can be appealed at Supreme Court anyways if important enough
	-There is a federal interest in the federal law

-The heart of the issues are federal not state

-federal issues often decided in state court


b. American Wellworks v. Layne & Bowler
i. Facts: Sued under state libel law saying that the D had wrongfully accused the P of infringing on D’s patent on the pump.  Although suing for a state cause of action, the suit involves federal law (patent infringement).  There is a federal ingredient in the suit—is infringement happening? 
ii. Holding: (Justice Holmes) Did not arise under federal law.  The federal law must create the cause of action—cause of action is libel, which is state.  CHANGES—FEDERAL IN CAUSE OF ACTION OK IF EXPRESS IMPLIED RIGHT OF ACTION, BUT STATE CAUSES OF ACTION WITH FEDERAL INGREDIENT SOMETIMES GET FSMJ.  HOLMES WRONG ABOUT STATE PART.
Inclusion of State Causes of Action which was forbid by Holmes was beginning to be allowed, but this would be an area of confusion. 
c.   Smith v. Kansas City Title & Trust
i. Facts: Stockholder sued company to stop them from using corporate funds to invest in bonds issued under Federal Farm Loan Act.  Says such an investment was illegal because it was unconstitutional.  
ii. Holding: There is FMSJ, if right to relief depends on federal law/Constitution, there is FSMJ. 
d. Moore v. Chesapeake & Ohio Ry.
i. Facts: P sued under state employer liability act.  If P was contributory negligent no relief unless employer broke statute.  Question if RR had violated a federal statute. 
ii. Holding: Even though case did turn on the application of federal law, found no jurisdiction
Great confusion now, because Smith and Moore had said totally opposite things—Smith state ok if need federal law interpretation for relief.  But Moore said the opposite.  Plus, Smith was really broad, and there was a need to trim is so workload in federal court did not drastically increase. 
e. Merrill Dow v. Thompson
i. Facts: Sues under state law tort of negligence, but says it is negligence per se because Merrill Dow violated the FDCA.  No express or implied right of action for FDCA, so didn’t sue under that, but tort.  
ii. Holding: There is no FSMJ because the federal ingredient is not sufficiently significant, because there is no implied or explicit private right of action.  In order to get FSMJ with state claim the federal interest should be significant.  
Still confusing though…what makes a federal ingredient significant enough to establish FSMJ? 

f. Grable v. Darue

i. Facts: Doesn’t pay taxes and then IRS seizes his property and sales it.  He claims sale is not valid because IRS did not follow federal notice statute.  State claim: quiet-title action; Federal Ingredient: IRS didn’t follow federal notice statute. 
ii. Holding: To determine if a state cause of action has a federal ingredient which qualifies for FSMJ, apply a two part test. 
1. Is there a contested and substantial federal ingredient? 
2. How would this affect the balance of the work load between state and federal courts? 
In Grable, the Supreme Court found that: 

1. Issue was contested

2. Issue was substantial-influences IRS collection
3. There are few quiet deed cases with federal issues so it would not drastically increase the federal court workload. 
ii. Public Policy Issue: Dissent says should use the Well Works rule and not allow any state causes of action because jurisdictional rules should be clear.  Those few cases aren’t worth all of the hassle.  
	Removal


Usually, plaintiff gets to choose the forum.  However, removal allows the defendant to change the plaintiff’s choice of forum. 
RULE:  
1. A case can only be removed to federal court if it could be brought in federal court. 

a. If D thinks P has understated amount in controversy to stay out of federal court can challenge by showing it should be higher than 75k

2. But if multiple defendants (who were served with process), they must all agree and join together to remove (Noble).  Therefore, if initial defendant’s don’t remove, then added defendants don’t get extra time to remove unless FSMJ was created (Noble).  Essentially, if initial defendants didn’t remove, then later added defendants don’t get to remove (Noble).     
a. EXCEPTION-in certain types of class actions, one D can remove (also only need minimal diversity for FSMJ if over $5 mil).  Also, here can appeal if remand back to state court.   
b.  However, a single defendant can remove if case is “separate and independent” but courts have defined this strictly.  If arise from a series of interlocking transactions, they are not “separate and independent.”  
3. Only a defendant can remove (P cannot remove counterclaims/third party defendants can’t remove). 
28 U.S. § 1441

A. 1441 (b) If federal question, can remove regardless of what state defendant is from. BUT** if diversity, cannot remove if D is from state in which court is (then there is no bias against him/her).  
B. 1441 (c) If have federal question claim with non-removable claim, can remove entire case, and federal court can determine if will hear or remand. 
28 U.S. § 1446

a. 1446 (a) To remove, defendant should file with district court notice of removal and grounds for removal (D has burden to prove) (don’t ask permission—just remove it). 

i. Give copies of notice to state court and parties (within 30 days)
b. 1446 (b) Must file notice of removal 30 days after being served complaint OR if complaint becomes removable (P amends), have 30 days since case became removable to remove.  **But, if a diversity case, only have one year after suit begins to remove (even if after one year becomes removable, cannot remove if diversity). 

i. However, courts usually only allow one to remove if change is P’s voluntary dismissal of a defendant, not the courts.  
c. 1446 (c)(4) If the case is removed improperly, the federal court will remand it to state court.  

28 U.S. § 1447

A. 1447 (d) Remanding case to state court is not reviewable on appeal or otherwise, except for 1443 (Civil Rights cases). 
B. 1447 (e) If plaintiff wants to join additional defendants who would destroy SMJ/Diversity, court can deny the joinder, or can remand action to state court.
a. Fraudulent Joinder-P can’t add on a defendant he/she has no chance of recovering against to stay out of federal court.  The court will ignore these defendants, and the true parties can remove anyways.  (Rose v. Giamatti)   

A. Sources of Authority
a. Noble v. Bradford Marine, Inc. 
i. Facts: Prime Time was a boat docked at Bradford Marine dock.  Blew up and damaged ship Noble.  Noble sued Bradford, and then added Primetime.  Prime Time tried to remove to federal court (admiralty law-federal question § 1333) before 30 days after service. 
ii. Holding: Refuses to allow removal says both defendants must agree on removal.  Because Bradford did not file for removal, assume doesn’t want it.  When additional defendants are added, if the case was removable to begin with and an earlier defendant didn’t remove, then don’t get more time.  Essentially, if initial defendant didn’t remove, later added defendants don’t get to remove (unless FSMJ is created).
1. Why? Does not say in statute, but it decreases work of federal courts.  
	Venue


Hurdle 4: Is venue proper? 

For a suit you need: 
1. Personal Jurisdiction

2. Subject Matter Jurisdiction

3. Notice

4. Venue

Personal Jurisdiction: POWER OVER DEFENDANT

Venue: CONVEIENCE, realization that might have PJ, SMJ, but might not be convenient. Venue rules fix that.
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Venue is about which one of these district courts a case can be brought in.  94 federal districts (basically, none cross state lines).  Some states have multiple district courts (TX has four) while some only have one. 

RULE: 

A. LOCAL ACTIONS-involve land, in rem/quasi in rem, remedy in or to realty (quiet title, ejectment, foreclosure, removal of a lien), damages for injury to land—trespass. 
a. Venue is where the land is. (most states have a statute, and is a common law rule).  Not in federal statute, but implied. (Livingston v. Jefferson)

B. TRANSITORY ACTIONS-Any case that is not local.  For this, use state statute, or if in federal court, federal statute.  
a. Some specialized cases with specialized federal venue rules: 

i. 12 U.S.C. § 94: Cases against National Banks

ii. 28 U.S.C. § 1396 Collection of Federal Taxes

iii. 28 U.S.C. § 1397 Federal Interpleader Act

b. Most transitory action cases use 28 U.S.C. § 1391
i. 1391 (a) DIVERSITY CASES ONLY!!! Diversity cases can be brought: 
1. 1391 (a) (1) a judicial district where any defendant resides (individual-domiciled; for corporation use 1391 (c)), if all defendants reside in the same state (can’t use if defendants are in different states)

2. 1391 (a) (2) judicial district in which a substantial part of the events or omissions giving rise to claim occurred, or a substantial part of property that is the subject of the action is located. 
A. Not concerned with purposeful availment, or where harms directed, just simply where did the cause of action happen. (Bates)
3. 1391 (a) (3) **ONLY USE IF CAN’T USE 1 OR 2!! Judicial district in which any defendant is subject to personal jurisdiction at the time there action is commenced. (Federal Rule 3-action commenced when complaint filed with court—tag jurisdiction won’t work here).  

ii. 1391 (b) ALL OTHER FSMJ SUITS THAT ARE NOT DIVERSITY!!  Non-diversity suits can be brought: 
1. 1391 (b) (1) a judicial district where any defendant resides (individual-domiciled; for corporation, use 1391 (c)), if all defendants reside in the same state (can’t use if defendants are in different states)

2. 1391 (b) (2) judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is located. 

A. Not concerned with purposeful availment, or where harms directed, just simply where did the cause of action happen. (Bates)
3. 1391 (b) (3) Different from A3, but don’t know what means, most courts treat to mean the same thing.  **ONLY USE IF CAN’T USE 1 OR 2!!  Where any defendant may be found (interpret to mean anywhere there is PJ over a D).  
iii. 1391 (c) CORPORATIONS RESIDENCE for A1 and B1, resides in..

1. judicial district where it is subject to PJ at the time the action is commenced. (Rule 3 Fed. Rules of Civ. Pro.-action commenced when complaint is filed with the court)  
A. Tag jurisdiction will not work here because you must have PJ at time action commenced, only can serve after complaint filed.  
2. If PJ state has more than one judicial district, treat districts as separate states, and venue in which district it would have sufficient contacts to get PJ in district if it was a state.

3. If has many contacts in many districts, use the one district with most contacts.  
iv.   1391 (d) An alien can be sued in any district.  
v.  **MUST HAVE VENUE FOR EACH SEPARATE CLAIM IF HAVE MORE THAN ONE. (usually easy because same transaction in same place)
A. Sources of Authority
a. Bates v. C & S Adjusters, Inc. 
i. Facts: Bates received a collection notice in NY, which was forwarded from his old address in Pennsylvania.  He filed suit in NY, where he lives, alleging harassment and violation of fair debt collection act.  C&S says doesn’t meet B2, substantial part of events because they did not intend to send the letter there, but to Penns. 
ii. Holding: There is proper venue in NY, venue is not concerned with purposeful availment, but just the facts—where the action happened.  Harassment did happen in NY, so venue proper there. 

b. Magic Toyota, Inc. v. Southeast Toyota Distributors, Inc. 
i. Facts: Sold dealership, promised could relocated to another city in South Carolina, wasn’t able to and sued for breach. Also, says he refused to participate in illegal activity, and D tried to ruin his business.  Brought suit in S.C.

ii. Holding: Venue improper under B2, actions happened during negotiations in Florida, not in S.C.  Not concerned where harms directed, but where the cause of action happened.  

	Transfer: Change of Venue


Transfer( Move within a system (state-state) (federal-federal)
Transfer in State Court: 
1. All states allow transfer of a case from court in one county to another county. 

2. Can be transferred if defendant does not think that one can get a fair trial there. 

3. Some states allow these to be raised by the defendant or sua sponte (by court itself)

4. Can only transfer WITHIN SAME STATE.  Sovereign powers, cannot transfer to another state. 

5. If state thinks that it should be litigated out of state, can dismiss forum non conveniens. 

Transfer in Federal Court: 

1. Federal courts can transfer from one federal district court to another –CAN TRANSFER TO OTHER STATES. 

2. Two Types: 

a. 1404 (a)-transferor court (where being transferred from) is a proper venue. 

b. 1406 (a)-transferor court (where being transferred from) is an improper venue. 

Forum Selection Clauses-Supreme Court has ruled that they are a significant factor in deciding venue, but are not the only factor in deciding where to transfer to. (Stewart Organization v. Ricoh).  They often look to state K laws to determine if this clause is valid. 
RULE:  

28 U.S.C. § 1404 
Transferor Court is a Proper Venue, Just not Convenient  
1. 1404 (a) Can order transfer:  Standard VERY Broad, really up to discretion of judges (hard to appeal)
a. For convenience of parties

b. For convenience of witnesses

c. Interest of Justice

i. Where is evidence? 
ii. Is forum familiar with laws? 
d. Where case could have been brought
i. Can only be transferred TO a transferee district in which venue and personal jurisdiction would be proper (Hoffman v. Blaski)

1. Venue, PJ there already, not because D consents to them. (Hoffman v. Blaski) ( Then P has no choice over forum, D could just change. 
ii. But, if original court (transferor) court only had proper venue, not PJ, then can’t keep choice of law of transferor court (Goldlawr 1404 (a) transfer)
1. Federal courts use state substantive law of the state in which they sit.
iii. If original court (transferor) court had both proper venue and PJ, then change of courtroom not law (or choice of law rules).  (True 1404 (a) transfer) (Van Dusen v. Barrack; Ferens v. John Deere Company, keep same choice of law even if P requests transfer).
1. Why? 
A. Can’t change law to be more favorable to you.
B. P’s choice should be honored, and should keep the benefits of that.
C. Transfer should just be able convenience. 
	Transferor Court has VENUE + PJ
	Transferor Court only has VENUE

	True 1404 (a) Transfer

Keep transferor choice of law 
	Goldlawr 1404 (a) Transfer

Use choice of law rules of transferee court


A. Sources of Authority
a. Smith v. Colonial Penn
i. Facts: Wants to transfer from Galveston to Houston because no commercial airport in Galveston.  
ii. Holding: Denied, equal distance to drive from Houston airport to courthouse as to Galveston. 
b. Bolvia v. Phillip Morris
i. Facts: Bolivia filed suit in Brazoria County, TX because seen as pro-plaintiff against U.S. Tobacco companies.  Defendant wanted removed to District of Columbia. 
ii. Holding: Court not equipped to handle complex issues so D.C. better suited to handle. 
Shows the large amount of discretion given to the courts to allow transfer; seemingly similar cases with different outcomes. 
RULE: 

28 U.S.C. § 1406

Venue Improper, Need to Transfer to Proper Venue
1. 1406 (a) The district court of a district which is filed a case without proper venue can: 
a. Dismiss

b. Or if in the interests of justice, transfer such case to any district or division in which it could have been brought. (usually always transfer)
i. Can transfer, even if original court did not have venue OR PJ. (Goldlawr)  

ii. However, in 1406 (a) transfers, the choice of law of the original court does not follow—use the choice of law rules of the new court. 

	Transferor Court doesn’t have VENUE, but has PJ
	Transferor Court doesn’t have VENUE or PJ

	True 1406 (a) Transfer

Can’t keep choice of law of transferor court
	Goldlawr 1406 (a) Transfer

Can’t keep choice of law of transferor court


iii. Must transfer to a court that has proper venue and PJ (Manley v. Engram)

RULE: Multidistrict Litigation

28 U.S.C. § 1407

1. 1407 (a) If there are many suits that deal with the same question (why did this plane crash) they can be transferred to one district and consolidated for pretrial proceedings.  These transfers do not need to meet venue requirements. 

2. 1407 (b) Decision to permit such a transfer is made by the judicial panel on multidistrict litigation.  

3. After pre-trial proceedings, remanded back to courts they came from.  

a. Only allow court to keep if all parties consent to trial in that court (Lexecon, Inc. v. Milberg Weiss Bershad Hynes & Lerach)

	Forum Non Conveniens


Forum Non Conveniens is declared when a case should be dismissed because it should be filed in a different system. 

EXTRAORDINARY EVENT—OCCURS ONLY WHEN INTERESTS TOTALLY LOPSIDED.  
With transfers, now only use Forum Non Conveniens when alternative forum is a foreign country or within state courts (but have own rules governing this). 

Controversy—courts are limiting there own jurisdiction, limitations not in statutes.  Justice Marshall calls it treason to the Constitution.  Therefore, it is used in only limited circumstances. If a close call, stay in the forum.  
RULE: (From Gilbert, applied in Piper)
To determine if a case should be dismissed for forum non conveniens, should determine the following factors: 

1. An alternative forum has jurisdiction to hear the case

2. Trial in chosen forum would establish oppressiveness and vexation to a defendant out of all proportion to a plaintiff’s convenience

i. Private Interests: 

1. ease of access to sources of proof

2. availability of compulsory process for attendance of unwilling

3. cost of obtaining attendance of witnesses

4. possibility of viewing premises (if needed for case)

5. other practical problems that make trial easier and cheaper

3. Try to give deference to P’s choice of forum, but do not give that if P is foreign (assume not most convenient—doing for another reason)

4. OR chosen forum is inappropriate because of considerations affection the court’s own administrative and legal problems.  

i. Public Interests:

1. administrative difficulties flowing from court congestion

2. local interest in having localized controversies decided at home

3. have trial of a diversity case in forum at home with laws governing suit

4. avoiding unnecessary problems in conflict of laws or application of foreign law

5. unfairness of burdening citizens in an unrelated forum with jury duty

5. About convenience, not choice of law.  Unfavorable choice of law is NOT a factor. (Piper)
A. Only consider this if alternative forum if clearly inadequate or no remedy at all.  
A. Sources of Authority
a. Piper Aircraft v. Reyno
i. Facts: Wrongful death suit, airplane crashes in Scotland, Scottish citizens killed.  Crash happened while under Scottish air control, but engine made in Pennsylvania, propellers made in Ohio, In England was the company who owned and operated the plane, and the wreckage was being stored there.  Wants to sue in the US because better laws (strict liability, bigger damages).    
ii. Holding: Uses the Gilbert balancing test to decide whether to dismiss.  
1. Is another forum-Scotland

2. Private Factors: Fairer, easier to have in Scotland
a. P’s choice of forum should be given little weight, are foreigners just there for better laws. (not one of the factors, but court considers it).

b. Overwhelming connections with Scotland

c. Most of evidence in Scotland

d. Most of witnesses in Scotland

e. Would want to look at topography of crash site, in Scotland

f. Defendant’s could not implead crucial Scottish third party defendants

3. Public Factors:

a. Confusing choice of law, using Pennsylvania and Scottish law
b. Court unfamiliar with Scottish law

c. Shouldn’t have jury listen to it because case has little connection to Penn. 

d. Scotland has substantial interest in outcome of litigation.  
e. Other forum having less favorable laws is NOT a factor. 
i. Will just make U.S. courts even more attractive to foreign plaintiffs.  

ii. Only consider if other forum has little or no remedy.  
b. In Re Crash off Long Island, New York
i. Facts: crash of TWA flight shortly after take off from New York.   Many of the plaintiff’s are French.  The defendant’s move for dismissal of French plaintiff’s suits under FNC. 
ii. Holding: Said public interest factors weighed against D.  Usually do not dismiss if catastrophic even t happened in U.S. territory.  Investigation expensive for U.S. government, jury duty not unfair because happened here.  
	Pleadings


The notions of the purpose and substance of a pleading has evolved: 

1. English Law-picked writ in Latin, if got wrong writ had to start all over.  Much information in pleadings, went back and forth.  No right to discovery, pleadings had big role. 

2. Field’s Code Pleading-not more writ system, one action—civil action.  Plead elements and “facts” that go with the elements.  However, judges had a hard time getting out of old mindset, and it became very technical about “facts” plead.  A few states still use this. 
3. Federal Rules’ Notice Pleading-just about putting D on notice about what suit is about.  Use discovery to find out facts.  Small role of pleadings, large role of discovery. 

Policy Question-Should the hurdle for getting to discovery be high or low? 

	Low
	High

	· P is more likely to get to discovery—more people able to bring suits. 
· Valid claims are able to be brought even if do not have all facts at beginning

· Might need discovery to prove a valid claim.
· Better to determine on merits than procedure. 

· Keeps the case moving, don’t have to redo and refile complaint
	· Lots of complaints burdening courts and some aren’t valid
· Forces many D’s to settle because discovery is too expensive
· Lots of invalid claims in court wasting court’s money and D’s money 
· Increases settlement leverage of plaintiff
· Not really aware of all the issues until discovery—delays case


Also, note with corporate/public clients, a complaint can have several audiences—court, press, the client.

RULE: NOTICE PLEADINGS
Federal Rules of Civil Procedure- Rule 8
A pleading should have: 
1. 8 (a) (1) A short and plain statement of the grounds upon which the court’s jurisdiction depends

a. Just SMJ (can’t be waived, always has to be established). 
b. Example Form 2
2. 8 (a) (2) A short, plain statement of the claim showing P is entitled to relief

a. Legal Sufficiency
i. If everything P says is true, then P is entitled to win.  The law recognizes claim. 
1. If clear from facts can’t win—dismiss with prejudice
2. If needs to amend to make it clear if can win—dismiss without prejudice (or leave to amend)
ii. 12 (b) (6) If not legally sufficient, can make motion to dismiss for failure of the pleading to state a claim upon which relief can be granted. 
1. Courts will only look at complaint on its face, nothing else.
2. Usually will dismiss with leave to amend
b. Factual Sufficiency-must cover all of the elements of the claim. (Dioguardi)
i. Very liberal approach—as long as puts D on notice about what suit is about.  Take everything as true in complaint.   
ii. Charles Clark, architect of Fed. Rules, “Federal pleading is a beautiful, nebulous thing.  What we require is a general statement of the case, and our best precedents are those that have been honored over the years, which show that we haven’t done anything really violent.  We do not require detail.  We require a general statement.
3. 8 (a) (3) Demand for judgment for the relief P seeks.  Can demand more than one type of relief.   
a. Example Form 8 Complaint for Money Lent
b. Don’t have to ask for a specific amount, amount can be determined at trial. BUT for diversity suits have to say over $75k, but don’t have to say how much over.  
i. “other and further relief as the court may deem just and proper”
c. Rule 54 (c) If you plead amount, you are not limited to recover that much in federal court (could be different in some state courts). 
i. But not true in default judgments. 
A. Sources of Authority
a. Dioguardi v. Durning
i. Facts: Submits a very confusing complaint against D who was a custom collector who had his stuff (tonics from Italy).  Collector decides to auction them off and gives Dioguardi the money.  But he should not have auctioned, he sold for the wrong price, and he lost some of his tonics. 
ii. Holding: This complaint is sufficient.  It covers all the elements of the claim, and puts D on notice. 
RULE:  FORM OF PLEADINGS

Federal Rules of Civil Procedure-Rule 10

1. 10 (a) Must have caption setting forth: 
a. Name of the court

b. Title of the action

c. File Number

d. Name of the parties

2. 10 (b) In pleadings, must set forth claims/defenses in numbered paragraphs

3. 10 (c) Parties can adopt by reference allegations found elsewhere in the document.  Can attach a written instrument to pleadings.  (contract cases)

***Don’t forget—must also ask for jury trial if you want one.  Usually goes in pleadings.  

RULE:  HEIGHTENED PLEADING REQUIREMENTS

Federal Rules of Civil Procedure-Rule 9

Need to plead: who, what, when, where, how for these claims
1. 9 (b) If pleading FRAUD or MISTAKE, must be stated with particularity.  
2. 9 (g) When pleading items of SPECIAL DAMAGES, they shall be specifically stated. 
a. Special damages-unusual damages, those do not naturally imagine flowing from harm. 
3. Some cases routinely require heightened pleadings, even though not in rules: 
a. Conspiracy (Fullman v. Graddick)
b. Civil Rights claims under § 1983-suing state/state official for violating civil rights (Palmer v. San Antonio, Elliott v. Perez)
c. Cases where there is a high possibility of abuse and discovery costs are high (Bell Atlantic v. Twombly) Yet to see what impact this case will have---might be construed narrowly or broadly…
i. Why? 
1. Easy to allege, hard to prove
2. Lots of claims, drain public resources
3. harder to win
4. lots are filed by prisoners
5. lots of cases
6. Racism
A. Sources of Authority
a. Leatherman v. Tarrant County
i. Facts: Sues police under § 1983 for entering home when not there and killing two dogs.  Said that failed to adequately train their officers.  Were dismissed because failed to meet heightened pleading standard. 
ii. Holding: There is not an exception for 1983, only a short plain statement of claim giving D fair notice of P’s claim.  Says Rule 9 are only exceptions to Rule 8.  
b.  Bell Atlantic v. Twombly
i. Facts: Congress passed a law to encourage competition against “baby bells,” but P alleges that there was a conspiracy between companies to frustrate competitors and they agreed they would not compete against each other.  P alleges in complaints that D participated in agreed to participate in parallel conduct in a conspiracy.  
ii. Holding: Parallel conduct alone in complaint is not good enough.  Parallel conduct is not illegal unless there is an agreement.  Says not plausible that parallel conduct alone is conspiracy, need specific information about an agreement between them.  How could defendant be on notice if doesn’t know when, where, etc agreement? Says if cost of discovery is high can ask for more specifics in pleadings.  If increased risk of abusive litigation, must state facts more specifically.   
1. Overrules Conley v. Gibson—should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief. 
2. Stevens Dissent-disagrees with this, says does allege agreement.  Can manage discovery, summary judgment and clear jury instructions to amend this, not dismissal.  Not supposed to make proof in pleadings. Should not just overrule Conley without more thought.  Because in anti-trust cases, D has most of the evidence, should dismiss sparingly.  Congress has to amend federal rules, not court.
	Motion to Dismiss


After Defendant is served complaint, he/she can: 

1) Answer (defenses)
2) File a motion to dismiss

  Pros of Motions and Answer

	Motion
	Answer

	· Doesn’t have to admit/deny any claims (which could be embarrassing)

· Sometimes hard to figure out quickly what happened (company)

· If get dismissed, possible that P won’t bother to refile ( quick way to get rid of case

· USUALLY, D’S PREFER MOTION TO DISMISS
	· Gives less time to P, locks them into a lousy complaint


RULE: 
Federal Rules of Civil Procedure-Rule 12

1. TIMING: 
a. 12 (a) (1) (A) Must serve answer (or motion) within 20 days after being served

b. 12 (a) (1) (B) OR if waived service within 60 days after when request for waiver sent, or 90 days after that date if served outside of judicial district of United States.  
c. 12 (a) (2) If served a pleading stating a cross-claim, must answer within 20 days after being served

d. 12 (3) (A) agent/officer of US sued in official capacity shall reply within 60 days after U.S. attorney served.

e. 12 (3) (B) agent/officer of US served in individual capacity for acts in connection with performance of duties for US gets 60 days to reply after service on officer or U.S. attorney, whichever later. 

f. 12 (a) (4) (A) if motion denied, must serve answer within 10 days after notice of court’s action
g. 12 (a) (4) (B) if court grants motion for more definite statement, responsive pleading shall be served within ten days after the service of the more definite statement

2. TYPES OF MOTIONS PRE-ANSWER ALLOWED: Affirmative Defenses NOT allowed in motions
a. 12 (b) (1) Subject Matter Jurisdiction
b. 12 (b) (2) Personal Jurisdiction
c. 12 (b) (3) Improper Venue
d. 12 (b) (4) Insufficiency of Process
e. 12 (b) (5) Insufficiency of Service of Process
f. 12 (b) (6) Failure to state a claim upon which relief can be granted
i. Claim not legally recognized (legally insufficient)
ii. Didn’t state all elements of a claim (factually insufficient)
iii. Court can treat as a motion for summary judgment, can try to put affirmative defenses in here and court will decide if wants to use or not. 
g. 12 (b) (7) Failure to join a party under Rule 19 (necessary indispensable party)

h. You don’t lose any of these by joining them together in motion

i. If use evidence outside of pleading for a 12b6 motion, court converts it to a summary judgment (Rule 56), and both parties can present evidence under Rule 56. 

j. 12 (e) More definite statement

i. Vague/ambiguous pleading causing inability to respond
ii. Unintelligibility, NOT lack of detail (use 12b6 for that)
iii. If granted, get ten days to fix statement
k. 12 (f) Motion to strike
i. Insufficient defense, redundant, immaterial, impertinent, or scandalous matter
ii. Can hear this motion at any time
iii. Courts can raise this motion themselves too
3. CONSOLIDATION OF DEFENSES:

a. 12 (g) Can combine motions together—can’t make separate motions
i. Historically, and in some states, if make special appearance to contest PJ that is all you can do or you consent to PJ.  Not true in federal rules—can do all in one. 
b. 12 (g) If make a motion, but omit other then available defense(s) in motion, lose that defense, except as provided in 12 (h) (2) 

c. You only get one pre-answer motion, can’t file another

4. WAIVER OF DEFENSES: 

a. **12 (h) (1) If the following defense are left out of your first filing with the court (motion or answer—depends on which first in your case), you lose them: Only applies if available at time…if not available before, not lost.
i. Personal Jurisdiction

ii. Improper Venue

iii. Insufficiency of Process

iv. Insufficiency of Service of Process

1. Why are these waivable? Know these four things at the beginning of the suit, makes sense to bring them up then. 
b. 12 (h) (2) Can make the following in any pleading or by motion for judgment on the pleadings, or at trial on the merits: (Latest time can raise is at trial)
i. Failure to state a claim upon which relief can be granted

ii. Failure to join an indispensable party

iii. Failure to state a legal defense to a claim

c. 12 (h) (3) Can raise SMJ defense at any time (even after verdict), and court can raise itself 
	Answer, Reply and Motion for Judgment on the Pleadings


What can a defendant do in his/her answer? 

1. Respond to allegations

2. Raise new matters through affirmative defenses
RULE:  ANSWER
Federal Rules of Civil Procedure-Rule 8

1. TIMING:
a. 12 (a) (1) (A) Must serve answer (or motion) within 20 days after being served

b. 12 (a) (1) (B) OR if waived service within 60 days after when request for waiver sent, or 90 days after that date if served outside of judicial district of United States.  

c. 12 (3) (A) agent/officer of US sued in official capacity shall reply within 60 days after U.S. attorney served.

d. 12 (3) (B) agent/officer of US served in individual capacity for acts in connection with performance of duties for US gets 60 days to reply after service on officer or U.S. attorney, whichever later. 

2. RESPONSES TO PLAINTIFF’S ALLEGATIONS: 

a.  8 (b) shall state in short and plain terms one or all of the following: 

i. Party’s defenses to claim

ii. Admit

iii. Deny

1. if only want to deny part of it, should say so

2. can deny all—but proceed with caution!

3. Negative Pregnant

a. Be careful with pleading contrary facts.  Instead, just say we deny paragraph 4.  A literal denial can actually admit something else.  Most federal courts forgiving, but some state courts are not. 
iv. Say not enough information to admit or deny—acts as a denial
1. Still subject to Rule 11 (sanctions) and must be given in good faith.  Can’t use if defendant has reasonable access to information.  
v. **If not denied, deemed admitted (Rule 8 (d))

b.  8 (c) Should set forth affirmative defenses (Yes, I did it, but have an excuse…)
i. If don’t plead, can’t be brought at trial

ii. Might be able to amend pleadings to get them in if left out

c. **8 (d) If do not deny, then assume to be admitted (except for amount of damage). 

d. 8 (e) (1) should be simple, concise and direct

e. 8 (e) (2) may set forth two claims of a statement alternately or hypothetically.  Can state as many defenses as one has even if inconsistent

RULE:  PLAINTIFF’S REPLY
Federal Rules of Civil Procedure-Rule 7 (and 8)

1. 7 (a) Court may order a reply (rare), but otherwise not mandatory unless defendant filed a counterclaim.  Then must file reply to counterclaim.  

2. 8 (d) If no pleading is required, then responses taken as denied (P not required to deny all of what D said in answer, unless counterclaim). 

3. If filing a reply, follow all the same rules that defendant has to follow for an answer (Rule 8).
RULE:  MOTION FOR JUDGMENT ON THE PLEADINGS

Federal Rules of Civil Procedure-Rule 12

1. 12 (c) After pleadings closed but within time not to delay trial, either party can move for motion for judgment on the pleadings.  If present evidence outside of pleadings, becomes a motion for summary judgment (Rule 56).  
a. Very rare, usually defendant will get rid of case with a 12b motion to dismiss.  This is plaintiff’s equivalent of a 12b motion to dismiss.  This is really about if the complaint is legally sufficient. 
SUMMARY JUDGMENT (Rule 56)
AT THIS TIME, A PARTY CAN ALSO MOVE FOR SUMMARY JUDGMENT—BUT RARE, USUALLY DO AFTER DISCOVERY.  (Can motion for summary judgment 20 days after commencement of action)

C. Usually seen as unfair, P wants to have discovery because it is most likely that D has all of the information.  Usually P will explain why he/she needs discovery and then allow party to bring again after discovery. 

D. No rule against making more than one motion for summary judgment.
	Default Judgment


If a defending party fails to respond to complaint, could find self in default. 

Fairness v. Efficiency—want to decide on merits, but hasn’t responded?!

Want to solve on merits rather than technicalities

1. Default-notation on court docket that defendant failed to respond on time.  Can’t get money or relief on just default alone. 

2. Default Judgment-Enforced like other judgments, can get relief. 
RULE:  

1. 6 (b) Court can increase time allowed if: 
a. 6 (b) (1) if request made before period originally expired
b. 6 (b) (2) upon motion made after time period ended if failure to act done as result of excusable neglect
2. 54 (c) Judgment by default is not different in kind or exceed amount asked for in pleading.  
3. 55 (a) If doesn’t file answer to complaint, clerk will enter the party’s default.  It can be entered as followed: 
a. 55 (b) (1) If plaintiff’s claim is for sum certain, or a sum by computation made certain, clerk will enter judgment for that amount and costs.
i. Must ask for default to be entered, court does not automatically do it.  
ii. Sometimes will allow D to respond up until time that default is on the books
b. 55 (b) (2) In other cases, has to apply to court for default judgment; if defendant has appeared for action, defendant shall be served with notice of application for judgment at least 3 days prior to hearing for default judgment.  Can conduct hearings to determine damages, truth of claim.  
i. Hearing does not always result in default judgment. (not favored in cases involving large claims)
ii. Appeared but didn’t file answer: filed motion but not answer, mailed something to court
iii. Favors responding on merits rather than technicalities
4. 55 (c) For good cause, court can set aside an entry of default and/ or default judgment (in accordance with Rule 60(b)). 
5. 55 (d) This rule applies if party entitled to judgment by default is plaintiff, third party plaintiff, party who claimed cross-claim or counter-claim.  
6. 55 (e) No judgment in default can be entered against U.S. or officer/agency of U.S.
7. 60 (b) Allows motion to set aside judgment
a. Excusable neglect a reason for setting aside judgment
b. Up to judge’s discretion
c. Often allow if defendant acted without deviousness or deliberate willfulness or bad faith—desire to settle on merits not technicalities
d. But will NOT overturn because of neglect of one’s lawyer (sometimes allow if there is “gross neglect”)
	Amending Pleadings


Try to Fix Screw Ups—about fairness, want to look at merits of case, not rule on technicalities, while also not prejudicing other party who has developed case.
How are you fair to both plaintiff and defendant and allow amendments??

Preference for allowing amendements..

RULE:
Federal Rules of Civil Procedure-Rule 15

1. TIMING: 
a. 15 (a) Can amend pleadings ONCE as a matter of right:

i. any time before responsive pleading is served (P-anytime before served with D’s answer [not D’s motion, but answer]).
ii. if the pleading is one which no responsive pleading is permitted (complaint) and the action has not been placed on the trial calendar, 20 days after P served. (D-20 days after answer served if not on trial calendar)
b. 15 (a) Otherwise, can only amend:
i. With leave of court 

1. Leave will be freely given when justice so requires-court usually lenient, up to court’s discretion
ii. Or by written consent of adverse party
c. 15 (a) Other party must plead in response to amended pleading:

i. Within time left to respond to original pleading

ii. Within ten days after service of amended pleading, whichever is longer

iii. Unless court otherwise orders
A. Sources of Authority
a. Beeck v. Aquaslide n Dive Corp.
i. Facts: P sues manufacturer for injuries when using water slide.  D’s answer admitted manufactured slid on which P was injured.  Then, inspect slide during discovery and discover they didn’t make slide.  Seek leave to amend. 
ii. Holding: Court allows amendment, otherwise, case just decided on technicality, but now statute of limitations has run on the claim. BAD for plaintiff too…
2. BY EVIDENCE/VARIANCE-no time limit here, but longer you wait, harder to get…
a. Variance-presentation of evidence on point not covered in pleading
b. 15 (b) When issues that were not in pleadings are tried by express/implied consent of parties, treated as if raised in pleadings. 
i. Way to get around the rule that lose affirmative defenses if not in pleading
c. 15 (b) If evidence objected to because issue not in pleading, court may allow pleading to be amended.—Much STRICTER standard than 15a
i. Will do if presentation of merits of action subserved thereby (like slide case) and

ii. Evidence would not prejudice the opposing party (can get continuance to get evidence to show it would prejudice you)

1. Standard here is less lenient than in 15a, courts are more concerned with prejudice.  
2. If the new claim is closely related, facts already developed, will probably allow
3. new claim, unrelated-probably will not allow amendment
3. RELATION BACK AND STATUTE OF LIMITATIONS: Unrelated, new claim NEVER allowed
a. 15 (c) Amendment of pleading relates back to date of original pleading when: 
i. 15 (c) (1) when law containing statute of limitations allows relation back

ii. 15 (c) (2) Claim/defense arose out of conduct, transaction, or occurrence set fort or attempted to be set forth in original pleading

1. Marsh v. Coleman Co.
iii. 15 (c) (3) When wrong party was named, and want to amend and put in correct party: VERY hard to do—not so liberal here
1. Transactionally related (15 (c)(2))
2. 15 (c) (3) (2) (A) correct party received notice (with proper notice rules) of action and will not be prejudiced AND
3. 15 (c) (3) (2) (B) knew or should have known that a mistake caused action not to be taken against them.
A. Schiavone v. Fortune 

A. Sources of Authority
a. Marsh v. Coleman Co.
i. Facts: Wanted to add fraud claim, but barred by two year statute of limitations.  Assures him his job ok, then fires him—says fraud. Court trying to figure out if there is a transactional relationship between fraud and original claims—breach of contract, age discrimination).  
ii. Holding: Court says that this amendment does not relate back because age discrimination is not related to fraud.  Also, breach of contract does not relate to the fraud.  A reasonable person would not realize sued for fraud if breached contract.  

b. Schiavone v. Fortune
i. Facts: Sued Fortune magazine for defamation.  But Fortune was a trademark division to Time, who should have been defendant.  Served Time in time.

ii. Holding: Allowed amendment and relation back.  

4. SUPPLEMENTAL PLEADINGS-EVENTS HAPPENING AFTER PLEADING FILED
a. 15 (d) Can add claims relating to transactions, occurrences, or events that occur after the claim was filed and which are in support of the claim, not a new claim (Giglio)

i. Only get with court’s permission

ii. Can change relief sough or add new parties

iii. Usually allow unless undue delay, prejudice or bad faith.
1. Twin Disc, Inc. v. Big Bud Tractor, Inc.- tried to supplement one week before trial to add failure to pay goods.  Didn’t have notice and would need discovery.  Denied amend.
	Rule 11 Sanctions


There’s been great historical tension about how strict these sanctions should be: 

1938--------------------------------------------------------------------------------1983---------------------------Today

Lenient







Strict



-good access to courts




-less marginal litigation 

-lawyers can be more zealous



-Less litigation total

1. The old rule 11 did not require sanctions and they were very rare.

2. In the 80s, concerns about frivolous litigation and liberal notice pleading rules.  83 revised rule 11—stricter.  
a. All pleadings and other papers had to be signed and signature of party/attorney represented: 
i. Certification by signer that signer has read paper and best of knowledge was well grounded in fact and a good faith legal argument, not for any improper purpose (harass, delay, increasing costs). 

b. Required court give sanctions for violations.

c. LOTS of litigation on this rule

3. 90s-rule criticized: 

a. Chilled appropriate zealous advocacy

b. Caused wasteful litigation

c. Responsible for decreasing lawyer professionalism and civility in litigation (threatening to use sanctions against a lawyer)—certain places routinely seeking Rule 11 sanctions

4. 1993-Amended Rule 11

a. Rock and a hard place? 

	Strict Rule
	Lenient Rule

	· Some claims sacrificed—too risky

· Get rid of unfounded, abusive claims

· Decreases court workload
	· Zealous advocacy

· Innovative lawyering

· Claimant’s rights—more claims get to court


5. Other places with ethics rules: rules of professional responsibility, American Bar Association’s Model Rule of Professional Conduct
6. Model Rules of Professional Responsibility-page 386 in casebook
RULE:  SANCTIONS –About deterrence, not compensation
Federal Rules of Civil Procedure-Rule 11

1. CERTIFICATION/REPRESENTATION
a. 11 (a) Every paper (pleading, motion, etc.) assumed to be read must be signed by at least one attorney, or party if pro se, and paper must have address/telephone number of signer. Unsigned papers stricken (unless omission of signature promptly corrected). 
b. 11 (b) Presenting paper to court (signing, filing, submitting, or later advocating) a paper, attorney/party is certifying that to best of knowledge the information formed after reasonable inquiry is

i. If thought at time of pleading ok, but now realize frivolous, cannot advocate it in court
ii. 11 (b) (1) Not for improper purpose (harass, delay, increase costs)

iii. 11 (b) (2) Claims/defenses warranted by existing law or by a nonfrivilous argument for the extension, modification, or reversal of existing law or the establishment of a new law

1. Courts often unwilling to grant sanction for this—line between reasonable and frivolous blurred.
2. Can’t give money to other party if violate this one
3. Doesn’t have to be current law, can be trying to change current law (ex-law on case much longer ago, or decision that was split—decision that just came out probably frivolous)
iv. 11 (b) (3) Allegations have evidentiary support or are likely to have support after discovery
1. Don’t have to be 100% sure, just believe claim likely after reasonable investigation
2. Can plead alternative theories (Rule 8e2) and not be sanctioned, but when know need advocate proper one. But not ok if you know which one is true.
v. 11 (b) (4) Denials are warranted on evidence, or reasonable based on lack of information
1. Don’t have to be 100% sure, just believe claim likely after reasonable investigation
2. Can plead alternative theories (Rule 8e2) and not be sanctioned, but when know need advocate proper one.  But not ok if you know which one is true.
2. SANCTIONS

a. 11 (c) If after notice and opportunity to respond, court determines that rule 11 (b) has been violated, court can impose sanctions on attorneys, law firms, or parties violated/responsible for violation.  (Whoever is responsible)
i. INITIATING SANCTIONS

1. 11 (c) (1) (A) Can make motion for sanctions, describing conduct violating 11 (b). 

a. has to be served to other party as in Rule 5
b. don’t file with court unless 21 days after service of motion to other party not corrected/withdrawn (Safe Harbor Provision)
i. But sometimes too late, and can’t undue in 21 days
1. can try to settle
2. you should have done something before case went on for a year—mitigated the impact of violation
c. Court can award expenses and attorney’s fees in presenting/opposing motion

d. Law firms held jointly responsible for violations committed by its lawyers

2. 11 (c) (1) (B) Court can enter on its own motion for sanctions, and force party to show why it hasn’t violated 11 (b)

a. No 21 day safe-harbor here
ii. NATURE OF SANCTIONS

1. 11 (c) (2) Sanctions limited to what is necessary to deter repetition of conduct by others.
a. Can consist of: directives of non-monetary nature, order to pay penalty to court, payment of other party’s attorney fees/expenses caused by violation

i. Monetary Sanctions
1. Fine to court (preference for this one)
2. Attorney’s fees (dispreferred) 
ii. Non Monetary Sanctions
1. Strike defense/argument
2. Dismiss complaint/direct verdict—very harsh because attorney did, but now client punished
a. Didn’t turn over emails, directed verdict for other side
3. Disallow evidence/witness
4. reprimand on lawyer’s record
5. Lawyer must attend remedial legal ed classes
6. Report to state bar to investigate lawyer
2. 11 (c) (2) (A) Can give money damages against a party for violating 11 (b) (2)—claims warranted by existing law

a. These damages can only be given against attorney, not the represented party-it is their job to figure out if law supports claim.  But could sanction pro se party.    
3. 11 (c) (2) (B) Can’t give money sanctions on court’s initiative unless court issues order to show cause

4. 11 (c) (3) When imposing sanctions, court shall describe conduct for violation

iii. EXCEPTION

1. 11 (d) Rule 11 (a)-(c) do not apply to disclosures and discovery requests, responses, objections, and motions that are subject to the provisions of Rules 26-37. 

RULE:  SANCTION STATUTE

28 U.S.C. § 1927

1. Differences with Rule 11
a. 1927, doesn’t require writing to back up, oral representations can be sanctioned
b. 1927 can be based on conduct towards other parties
c. 1927 only applies to attorneys, not parties
d. Court can always use inherent power to sanction
e. Really never used but after 1983, rediscovered
2. § 1927 Any attorney who multiplies the proceedings an any case unreasonable and vexatiously may be required by the court to satisfy personally the excess costs, expenses, and attorneys’ fees reasonable incurred because of such conduct.

a. Debate if this requires a showing of bad faith to be sanctioned, definitely requires objective unreasonableness though
RULE:  FRIVILOUS APPEALS
28 U.S.C. § 1912

1. 1912 Where a judgment is affirmed by the Supreme Court or a court of appeals, the court in its discretion may adjudge to the prevailing party just damages for his delay, and single or double costs

Federal Rules of Appellate Procedure-Rule 38 (used more often than 1912) 

1. If court of appeals shall determine that an appeal is frivolous, it may award jut damages and single and double costs to the appellee.  Damages may include attorney fees.  

RULE:  COURT’S INHERENT POWER TO SANCTION

Courts have the inherent power to sanction bad faith conduct by litigants or counsel.  But still must always provide notice and opportunity to be heard (Courts usually unwilling to use this alone).   

a. Chambers v. NASCO, Inc.-ordered to pay one million dollars in attorney’s fees to prevailing party.  Some of conduct sanctioned not in Rule 11. 

	Pre-Trial Conference, Disclosures and Order


The Federal Rules do not address ALL timing issues and the parties need to meet together to set a schedule for things like discovery.  This is done in the pre-trail scheduling conference. The parties schedule this and then the judge must approve it.  
RULE:
In order to have liberal pleading policy, must have narrow, managed discovery. Important meetings and binding scheduling orders accomplish this. 
Conference of Parties
Federal Rules of Civil Procedure-Rule 26

1. 26 (f) The parties must meet at least 21 days before a scheduling conference/scheduling order due to confer to consider possible settlement and to make arrangements for disclosures and develop discovery plan.  
a. With 14 days after this conference, must submit a written report of this conference to court. 
b. 14 days after this meeting, must submit written initial disclosures.  
2. 26 (d) Without court order/agreement of parties, cannot start any formal discovery until after this conference has happened

Pre-trial Disclosures

Federal Rules of Civil Procedure-Rule 26

1. 26 (a) (1) Party must provide to others (without discovery request)
a. 26 (a) (1) (A) Name, address and telephone number of each individual likely to discoverable information if known
b. 26 (a) (1) (B) Copy/descrtiption, location of all document, data compilations, and tangible things that are in possession of party that could support claims/defenses
c. 26 (a) (1) (C) Computation of any damages and information that is based on
d. 26 (a) (1) (D) Insurance for indemnification
e. 26 (a) (1) (E) Some things are exempt from initial disclosure
f. Disclosures must be made within 14 days after conference with parties (not judge).  Any party joined after conference must make these disclosures within 30 days after being served.  
2. 26 (a) (3) Must provide the following information that it may present at trial:
a. 26 (a) (3) (A) Name, address, phone number of each witness, say which ones expect to offer and which ones will offer if need arises
b. 26 (a) (3) (B) Designate which witnesses whose testimony is expected to be presented by deposition and transcript of pertinent parts of deposition
c. 26 (a) (3) (C) Identify each document/exhibit, say which ones expects to offer and which ones will offer if need arises
d. Must be made at least 30 days before trial

e. 26 (a) (4) Disclosures must be made in writing, signed and served
Scheduling Order/Conference with Judge
Increasing involvement of the courts to encourage settlement
Federal Rules of Civil Procedure-Rule 16

1. 16 (a) Court may require parties to appear before it for a conference for the purpose of
a. 16 (a) (1) expediting disposition of action

b. 16 (a) (2) establishing early, continuing management of case

c. 16 (a) (3) discouraging wasteful pretrial activities

d. 16 (a) (4) improving quality of trial through more thorough preparation

e. 16 (a) (5) facilitating settlement

2. 16 (b) After receiving report or meeting with parties, court shall enter a scheduling order that limits time BINDING ORDER! 
a. to join other parties

b. to file motions

c. to compete discovery

d. modifications of times for disclosures and extent of discovery

e. date of conferences before trial

f. other matters

Order shall issue within 90 days after the appearance of the defendant and within 120 days after the complaint has been served on the defendant.  Can’t modify scheduling order unless show good cause to judge. (only modify to prevent injustice—strict)

i. Walker v. Anderson-Sued employer for sexual harassment, only sought equitable relief.  Then changed to just money damages.  Jury found that no money damages, she sought to amend pretrial order for injunctive/declaratory relief.  Refused to amend order. (defendant never allowed to establish defense)
ii. Is this increasing judge involvement and encouragement of settlement good? 

1. judge hears evidence might not be admissible which could influence him, can appoint another judge to preside over conference. 

iii. Can have multiple pre-trial conferences

1. in federal court, usually the same judge throughout (not true in state court)

	Joinder: Adding Claims


1. Joinder was previously more restrictive, but now more liberal. 

	More Joinder GOOD
	More Joinder BAD

	· More efficient—all issues in a single case

· Decreases cost to courts and parties

· Decreases risk of duplicate, inconsistent judgments resulting in decreased public confidence

· Decreases delay in judgments
	· More complex

· Can confuse juries

· Can override P’s choice of forum

· Confuses Jury


2. When you join a claim, there still must be PJ, Venue, Notice and SMJ over that claim. 

a. However, if a claim is so closely related, there court may hear the claim even if doesn’t have SMJ.  

ALWAYS ASK TWO QUESTIONS WITH A JOINDER…

1. IS THERE A JOINDER RULE THAT ALLOWS THIS CLAIM? 
2. DOES THE CLAIM HAVE SMJ? 

1. Regular FSMJ? 

2. Supplemental SMJ? 
ALL JOINDERS STILL NEED SMJ AND PJ (usually will have—transactionally related)!!

RULE:  CLAIM JOINDER 
Rule 18

Is there a rule that allows this joinder? 

SMJ? 

PJ? 
P → D 

   →

1. 18 (a) Any party (original claim, counterclaim, cross claim, third party claim) can join as many claims as they have against an opposing party (not just against defendant, but also if defendant against crossclaim, etc).  Easy—anything goes, just worry about Supplemental Jurisdiction if need it.
a. Do not have to be related
b. If no FSMJ for one claim, can use supplemental jurisdiction to possible keep it in federal court. 
	Counterclaims
	Crossclaims

	-don’t have to be related (13b)

-Some compulsory (13a)

-always get Sup. J for 13a, usually not for 13b
	-MUST be transactionally related

-never compulsory

-always get Sup. J.


RULE:  COUNTERCLAIMS

Rule 13
Is there a rule that allows this joinder? 

SMJ? 

PJ? 
P → D 

1. 13 (a) COMPULSORY COUNTERCLAIMS-Supplemental Jurisdiction ALWAYS proper here (same transaction/occurrence)
a. If have a counterclaim that arises out of the transaction or occurrence of suit, must state in pleading or lose it.

i. Always argue both ways—did it arise out of same transaction/occurrence
b. Don’t have to state if: 

i. Requires third parties who court can’t acquire jurisdiction over

ii. 13 (a) (1) at time action commenced, claim subject of another pending action

iii. 13 (a) (2) opposing party brought suit in rem or quasi in rem

2. 13 (b) PERMISSIVE COUNTERCLAIMS-need to look if gets regular/supplemental jurisdiction.  Usually, will not get supplemental jurisdiction.  
a. May state a counterclaim against opposing party if: 
i. Of the same subject matter as suit

ii. But not same transaction or occurrence

1. Note, 1367 requires same case/controversy, while 13 a requires same transaction/occurrence (narrower).  Possible to get supplemental jurisdiction under 13b.  (rare, but possible) USUALLY CAN’T GET SUPPLEMENTAL JURISDICTION HERE.
3. 13 (f) OMITTED COUNTERCLAIM

a. If fail to put in through oversight, inadvertence, or excusable neglect, or when justice requires, the pleader may, with the permission of the court, be presented as a counterclaim by supplemental pleading. 
RULE:  CROSS CLAIMS-ALWAYS GETS SUPPLEMENTAL JURISDICTION (Arises out of same transaction/occurrence, 1367 b only relates to claim by plaintiffs)
Rule 13 
Is there a rule that allows this joinder?

SMJ? 

PJ?
P → D1

↓↑

        D2

1. 13 (g) May (not required) state a cross claim against co-party that:

a. Arises out of same transaction/occurrence that is subject matter of original action or counterclaim that relates to property that is subject matter of original claim

b. Could be claim that party is liable for all or part of what plaintiff is suing them for—INDEMNITY CLAIM
	Joinder: Adding Parties


RULE:  PERMISSIVE JOINDER OF PARTIES (May join, don’t have to) Plaintiff is architect of the suit, can bring in or leave out (as long as not necessary and indispensable party)
Rule 20

Is there a rule that allows this joinder?

SMJ?   Watch out, big exceptions in DIVERSITY CASES with Rule 20.

PJ?
P → D1

      → D2

      Or

P1 → 
       D

P2 →
1. 20 (a) May join as plaintiffs or defendants if:

a. Claim arises out of same transaction/occurrence

b. And there is a common question of law or fact

i. Example-cotenants suing same landlord for broken heat.  Or landlord sues same tenants.  P suing many parties who made product (WWVW).  
2. 21 MISJOINDER

a. Misjoinder of parties does not result in dismissal.

b. Claim can be severed and proceeded with separately

i. Become separate suits, not the same thing as 42b ordering of separate trials where just split one case into different issues.  Here actually get different docket numbers.  
3. 42 (a) CONSOLIDATION

a. If denied joinder, can try to get consolidation, easier standard

b. Retail separate docket numbers, separate judgments, but merged for various purposes (still joint trial/hearing).
A. Sources of Authority
a. Schwartz v. Swan
i. Facts:  

1. A husband and wife were in a car together and were hit by another car.  Try to join together as plaintiffs.  She is suing for her personal injuries and he is suing for loss of consortium.  

2. One person hit them, then week later, hit again and it aggravated injury.

ii. Holding: 

1. Under 20a, this is allowed because it is a common question of fact (who was negligent) as part of the same transaction/occurrence.  

2. Under 20a, this is allowed, common question of fact, who caused the injury, arising out of same transaction/occurrence.  The harms are connected. 

a. If harms had not been connected, could not join this D.  

Advantages of joining all plaintiffs/defendants in one suit:

	Advantages
	Disadvantages

	-think will get more money, cannot just blame it others (whipsawing)

-combined P’s appeal to emotion of jury

-cheaper
	-combing P’s could mean less money for you

-strike first if D has limited amount of money

-another P might not be as appealing to jury

-no real upside for separating defendants though


b. Finley v. United States

i. Facts: Woman’s husband and son killed in a plane crash.  Sues U.S. government (federal law).  Want to join electric company and city of San Diego with state claims.  Tries to get supplemental jurisdiction.
ii. Holding: No supplemental jurisdiction allowed.  Need statute for this.  CONGRESS DID NOT LIKE AND OVERRULED THIS.  
1. Why is this ruling BAD( 
a. Wasteful-one crash, one case
b. State court can’t hear all of them because federal courts have exclusive jurisdiction over the fed. Question.  Has to have two trials.  
c. Overuled by 1367. –but keeps some limitations for diversity cases.
RULE:  IMPLEADING/THIRD PARTY DEFENDANTS

Rule 14

Is there a rule that allows this joinder? 
SMJ? 
a. Impleader ALWAYS gets supplemental jurisdiction

b.  downslopping (TPD ( P) always gets supplemental jurisdiction.  
c. BUT, no supplemental jurisdiction for DIVERSITY upsloping 14 a (P ( TPD), but federal question upslopping ok (Kroger). 
PJ?
P → D(third party plaintiff)
↓
  ↓

TPD
TPD(contribution of indemnification)

   ↓


 TPD2 (contribution or indemnification)
Indemnity-usually with insurance or vicarious liability.  Employee liable, employer can be sued.  Owner of car lets someone borrow it and then wreck it.  Shifts ENTIRE burden of liability to another. 

Contribution-common liability of two for one injury.  Both responsible for a portion of claim. 

1. 14 (a) Any time after suit commenced, any “defending party” can cause summons/complaint to be served upon person who may be liable for all or part of claims against defendant (contribution/indemnification)
i. Only dismiss this if can show that to a certainty that TPP is entitled to NO relief from TPD (liberal standard) (Markvicka)
ii. Does not HAVE to implead TPD, can choose to or not
b. TIMING-no later than ten days after serving answer, otherwise have to ask for court’s permission.
c. The impleaded party (third party defendant) can: 

i. Make defenses to third party’s claim as provided in Rule 12

ii. Can make counterclaims against third party plaintiff as in Rule 13

iii. Can assert defenses against plaintiff’s claim

1. Why? D might get lazy because know TPD will indemnify him/her
iv. Can assert other claims against plaintiff arising out of same transaction/occurrence

1. Must have SMJ for these claims though, or supplemental jurisdiction
d. Any party can move to strike the third party claim, or for its severance or a separate trial.

e. If there is someone that the TPD can implead to indemnify or for contribution, he/she can do that

2. 14 (b) PLAINTIFF BRINGS IN TPD
a. Plaintiff can implead TPD when counterclaim asserted against him/her with same rules as when defendant brings in TPD

A. Sources of Authority
a. Markvicka v. Brodhead-Garrett Co.
i. Facts: Minor was hurt in woodwork class by machine and sues manufacturer.  The manufacturer impleads the school district for inadequate supervision.

ii. Holding: Allow impleading for contribution unless can show that entitled to know relief from TPD.  (very liberal rule)  
b. Owen Equipment and Erection Co. v. Kroger
i. Facts: Owen sued electric company when crane came to close to power line and electrocuted him.  The electric company impleads the crane manufacturer.  Electric company asks for summary judgment, and gets out of suit.  Now, just have claim of Owen against crane manufactuer, no FSMJ over this suit though (thought they were in Nebraska, but in Iowa-river bed changed course).  
ii. Holding: No supplemental jurisdiction, court is worried about “sandbagging” by only suing one relying for the other party to be impleaded so can get in federal court originally.  

RULE:  NECESSARY AND INDISPENSIBLE PARTIES

Rule 19 No Supplemental Jurisdiction for Rule 19 Diversity Cases (P always adds)!
SMJ? 

PJ? 
P → D



A (NOT IN THE SUIT, BUT SHOULD BE)
1. RULE 19-DEFENDANT OR COURT INITIATES
2. Must be NECESSARY and INDISPENSIBLE—not just one.
3. 19 (a) (1) Is there an absentee who is necessary for just adjudication? 
a. Factors to consider: 

i. Without party can’t give complete relief 
ii. Impedes person’s ability to protect that interest (prejudice to absentee)
iii. Leaves a party subject to substantial risk of incurring double, multiple, or otherwise inconsistent obligations (prejudice to defendant)
1. A can’t be bound to result if not part of suit
b. 19 (a) (2) court can order person be made party

i. Rarely done though
4. 19 (a) Is it feasible to join the absentee (service? Venue? SMJ? PJ?)

5. 19 (b) Is A indispensable such that the case has to be dismissed? 

a. Joint Tortfeasors are NOT necessary and indispensable (Temple)
b. Factors to Consider: 

i. Will judgment rendered in their absence be prejudicial to absentee
ii. Prejudice to defendant in suit

iii. Can court use protective provisions or shape relief to decrease prejudice

iv. Can court render a judgment in absence that is adequate

v. Will plaintiff have adequate remedy if dismissed

1. Many time, can sue in state court, tolling rules for statute of limitations
c. If need to dismiss, Motion 12(b)(7) failure to join an indispensable party
6. 19 (c) You are supposed to plead who you didn’t join and why

a. Practically, never do though
A. Sources of Authority
a. Haas v. Jefferson National Bank
i. Facts: Gleuck (A) makes an agreement to buy shares in Gleuck’s name but split.  Haas got Glueck to tell bank to issue shares in Haas’ name, but then told them to stop because he wanted to use stock as collateral for new loan. 
ii. Holding: Gleuck needs to be joined—he is necessary and indispensable. Why?
1. Bank could be left open to multiple, inconsistent obligations-D can’t be bound to result if not part of suit.   
2. Also prejudice to Gleuck, if P wins, he loses his shares—can’t protect his interest
b. Temple v. Sythes Corp.
i. Facts: P had back surgery, and screw in plate broke.  He sues the manufacturer.  Absentee is doctor.
ii. Holding: Joint tortfeasors are NOT necessary and indispensable parties. (could implead dr. as TPD though, but just wanted a 12b7 dismissal)
Rule 24-ABSENTEE CAN ADD SELF TO CASE
What is the procedure rule that allows this? 

SMJ? 
NEVER SUPPLEMENTAL JURISDICTION FOR THESE CLAIMS IF BASED ON DIVERSITY, HAVE TO HAVE SEPARATE SMJ.
PJ? Always have, D submitting to it, wants to be added to case
1. Rule 19 is usually only used when defendant thinks not having A will prejudice them.  Doesn’t care about prejudice to A. Usually, just wants an easy dismissal. 

2. Therefore, need a way to allow A to join self into case( Rule 24. 

1. 24 (a) INTERVENTION OF RIGHT
a. Upon timely application, anyone can interfere in an action when:
i. 24 (a) (1) When statute gives unconditional right to intervene

ii. 24 (a) (2) A has an interest in property/transaction which is subject of suit and suit might impede applicant’s ability to protect that interest unless interest adequately represented by an existing party

2. 24 (b) PERMISSIVE INTERVENTION

a. Upon timely application, anyone can be permitted to intervene when:

i. 24 (b) (1) When a statute gives unconditional right to intervene

ii. 24 (b) (2) When A’s claim/defense and main action have question of law or fact in common w/ suit question.

1. Here, more about convenience and efficiency
2. Discretionary, court can decide to let intervene or not
	Supplemental Jurisdiction


When joining claims, it is possible that the original claims has SMJ, but the joined claim does not.  However, in the interest of efficiency, sometimes the courts will allow the joined claim to stay in court even though there is no SMJ over it. 
Why do we allow this? 

	Separate-one in federal, one in state
	Hear both in State Court
	Both in Federal Court

	Con-Wasteful

Pro-Hears claims with courts with expertise
	Con-State might not properly address federal law, someone doesn’t get in federal court

Pros-convenient, less confusing, less work in federal courts
	Con-Increases federal workload, constitutional issues

Pro-efficient, honors P’s forum choice

We think this one is best because we think the federal claim is important enough to hear in fed. Ct.


1. For years, courts allowed this without a statute—did this without express permission of Constitution or Congress. 
2. In 1990, codified Gibbs into § 1367 statute. 
RULE:

28 U.S.C. § 1367

1. 1367 (a) Except in (b) and (c) or provided otherwise in federal statute, will have supplemental jurisdiction if: 
a. Original claim has FSMJ
b. Other claims that are so related to claims with FSMJ that they form the same case or controversy (different from transaction/occurrence—usually same though, C/C broader)
i. Same Case or Controversy (Gibbs)
1. Common nucleus of operative facts
2. Type that would appear to be tried together
c. Allows supplemental jurisdiction for joinder and intervention of additional parties.
2. 1367 (b) If the FSMJ is ONLY based on diversity of citizenship, some exceptions: 

a. No Supplement jurisdiction by claims by plaintiffs against persons made parties under: 

i. Rule 14-Upslopping TPDs (P( TPD)
ii. Rule 19-Necessary and Indispensable Parties (P always adds)
iii. Rule 20-permissive joinder of parties/only forbid when adding DEFENDANTS, not plaintiffs
1. Exxon Mobil v. Allapattah-Ginsberg questions in dissent why we don’t allow adding defendants.  What is the reason to treat them differently? 
iv. Rule 24-Intervention by Absentee
b. Or, parties seeking to intervene as plaintiffs under Rule 24 when exercising supplemental jurisdiction over claims would be inconsistent with jurisdictional requirements of section 1332 (diversity of citizenship).-Intervention by an Absentee
3. 1367 (c) The courts can decline to use Supplemental Jurisdiction if 

a. Novel, complex issue of state law

b. State law claim substantial, federal claim insubstantial
c. District court dismissed all claims over which had FSMJ

d. Or in exceptional circumstances, other compelling reasons

i. Gibbs: hearing two laws confuse jury, substantial state interest to hear claim. 
4. 1367 (d) If dismissed, statute of limitations will be tolled for 30 days, unless state offers more
A. Sources of Authority
a. United Mine Workers v. Gibbs
i. Facts: Gibbs work to oversee a mine and the union members harass and harm him.  Has two claims, original—federal boycott law, and wants to add a state tort claim for interference with a contract.  (There is no diversity—union, citizen everywhere a member domiciled).  
ii. Holding:  Supplemental jurisdiction allowed, because the two claims “arose from the same nucleus of operative facts.”  The federal and state claim have to be related to get Sup. J. Sup. J. is ok if the claims are 1) the same controversy and 2) arise from a common nucleus of operative facts.  Can hear if would normally try all together.  If federal claim is dismissed before trial, should dismiss state claim too unless substantial time expended or great federal interest.   

1. Exceptions when court can decline: (exceptional, rare)
a. Claim is new or complex issue of State law

b. State claim substantially dominates federal claim

c. Federal claim is frivolous (not really developed in litigation)
d. Hearing two sets of laws confusing to jury (could also split the two into separate federal trials or special verdict form) 

e. Strong state interest in hearing case

f. Federal claim has been dismissed( this has been changed, court will keep even if fed. dismissed
Here, the claim arose from same nucleus of operative facts, just different money damages.  Federal issue does play substantial role.  Lessened jury confusion with special verdict form.  
	Discovery


Purpose of Discovery: 
1. Preserve evidence that might be lost before trial

2. Narrow Issues in Dispute

3. Acquire information about each sides of the case

a. Often invasive—can ask for many things (formula for Coke, woman’s sexual history)

b. Policy Issue: Is Discovery good? 

i. Pros-more just, quicker, fairer settlements, can get more information to strengthen your case, discovery only expensive for a small number of cases, refines issues, shorter trial, can dismiss with summary judgment

ii. Cons-surprise at trial can increase truth telling, discovery too expensive, used as a weapon, not for information gathering, might no go through with claim because fear embarrassing information about them will come out
PLEADINGS (Broad) ( DISCOVERY (Narrows Issues)

Discovery’s scope is very BROAD

1. Can ask for any matter relevant to claim

2. 26 (b) Allowed to discover any information relevant to any claim or defense or either party.
3. 26 (c) If is embarrassing, too much information, can ask court to order a protective order
a. Court can forbid discovery of it

b. Specify terms (time/place)

c. Trade information to be discovered in special way (formula for Coke-only to be reveled to D’s expert)

4. Anderson v. Hale
a. Facts: Wants Bar file from State Bar of Montana. 

b. Holding: Allowed, could be relevant even if not admissible. 
Pre-trial Disclosures

Without being asked for this information, you give it upfront.  

Give evidence that supports YOUR claims and defenses.

Would always be requested, so more efficient to just give upfront. 
Federal Rules of Civil Procedure-Rule 26

3. 26 (a) (1) Party must provide to others (without discovery request)
a. 26 (a) (1) (A) Name, address and telephone number of each individual likely to discoverable information if known
b. 26 (a) (1) (B) Copy/descrtiption, location of all document, data compilations, and tangible things that are in possession of party that could support claims/defenses
c. 26 (a) (1) (C) Computation of any damages and information that is based on
d. 26 (a) (1) (D) Insurance for indemnification
e. 26 (a) (1) (E) Some things are exempt from initial disclosure
f. Disclosures must be made within 14 days after conference with parties (not judge).  Any party joined after conference must make these disclosures within 30 days after being served.  

4. 26 (a) (2) Medical Experts
a. (A) Must disclose their names who might be used at trial
b. (B) Must come with: 
i. Report with opinions and basis for opinion
ii. Data considered by witness in forming opinion
iii. Exhibits used to support opinions
iv. Qualifications of witness
v. List of publications authored by witness in last 10 years
vi. Compensation for study and testimony
vii. List of other cases witness testified/deposition as expert in last four years
c. (C) Disclose when court says to.  If no directions made at least 90 days before trial.  
5. 26 (a) (3) Must provide the following information that it may present at trial:
a. 26 (a) (3) (A) Name, address, phone number of each witness, say which ones expect to offer and which ones will offer if need arises
b. 26 (a) (3) (B) Designate which witnesses whose testimony is expected to be presented by deposition and transcript of pertinent parts of deposition
c. 26 (a) (3) (C) Identify each document/exhibit, say which ones expects to offer and which ones will offer if need arises
d. Must be made at least 30 days before trial

e. 26 (a) (4) Disclosures must be made in writing, signed and served
Depositions

Put PARTIES AND NON-PARTIES under oath and ask them questions.  These can be used at trial.  Must have witness, lawyers and court officer/court reporter.  However, can be expensive, have to pay for court reporter.    
Federal Rules of Civil Procedure-Rule 30 and 31
1. 30 (a) (1) Can depose ANYONE with discoverable information. 
a. Parties must show up
b. 30 (a) (2) Anyone else (non-party) has to be supeoned (Rule 45).  
i. You can order someone to show up and or bring something.
ii. But can only force someone to travel 100 miles
1. This is why forum non conveines looks at where the witnesses are
c. 30 (a) (2) (A) As a default rule, only get 10 depositions, above that you need the court’s permission.  
i. 30 (d) (2) Also, only can question them for one day for seven hours.
d. 30 (b) (6) When opposing party a corporation, and need to know information, just put what you need to know and then company will provide someone to give deposition to.
2. 31 VARIATION Lawyer doesn’t have to show up but witness will be sworn in and asked questions.  However, witness will likely know exact questions in advance.  
Interrogatories
Like depositions, but you don’t ask questions, but send them questions.  You can only send these to parties in the case, not non-parties. 

Federal Rules of Civil Procedure-Rule 33
	Pros of Interrogatories
	Cons of Interrogatories

	· Cheaper

· Get more detail, party can take time and look back at information

Interrogatories-SPECIFITY
	· Can’t ask any follow up questions

· Less candid-can draft carefully their worded answers

· Attorneys write the answers

· Depositions better for candor.  

· Depositions-CANDOR


1. 30 (a) May serve on any PARTY written interrogatories, not exceeding 25 in number.  If want more than 25, have to ask the court (26(b)(2)).
Production of Documents/Things
Can ask other party (maybe nonparty) for documents, things (car, inspecting factory)

Usually the most expensive part of discovery

Federal Rules of Civil Procedure-Rule 34

1. 34 (a) Can serve on other PARTY a request to inspect and copy documents, inspect, copy, test or sample tangible things, or permit entry to land or property for inspection, measuring, photographing, testing, sampling property.  
2. 34 (b) Other party must respond to request within 30 days

3. 34 (c) One who is not a party to action may be compelled to produce documents or things (Rule 45)

Medical Examination

More intrusive, so must have a court order to do.  Can only have medical examination from a PARTY. 

Federal Rules of Civil Procedure-Rule 35

1. 35 (a) If mental, physical condition of a PARTY is in controversy, court can order party to submit to medical examination.  Can only get with motion showing good cause. 
a. Shows good cause
b. Mental/physical condition is in controversy (mere relevance to case not enough)
2. 37 (b)(2)(E) Can be sanctioned for refusing to submit to a physical examination
Request for Admissions
You send opposing side a list and ask them to admit what’s true.  Therefore, you can eliminate some matters not in dispute that you do not want to prove.  Might want to do later to better narrow issues

Federal Rules of Civil Procedure-Rule 36

1. 36(a) Can serve on other PARTY written request for admission of truth of matter in request.  Matter is admitted unless within 30 days after request served a written objection is sent back.

Discovery Sanctions
Federal Rules of Civil Procedure-Rules 26 and 37

1. Failure to admit something that you should have is just being vexacious, because now P has to prove at trial.  Can order D to pay the cost of P having to prove this at trial (attorney’s fees).  

Discovery of Material in Electronic Form
1. Data in electronic form very valuable-easy to search
2. Rule 34, “data compilations”, allows for discovery of material in electronic form.

3. But production of this information can be very EXPENSIVE

4. 26 (b) (2) Court can limit discovery when burden or expense of discovery outweighs its likely benefits
5. 26 (c) Court can enter protective order to prevent undue burden or expense
a. Can request party seeking discovery pay costs associated with request.  

b. Seven factor test to determine whether cost-shifting is appropriate: (district court opinion, Rowe Entm’t, Inc. v. William Morris Agency, Inc.)

i. Extent to which request is specifically tailored to discover relevant information

ii. Availability of such information from other sources

iii. Total cost of production, compared to amount in controversy

iv. Total cost of production, compared to resources of each party

v. Relative ability of each party to control costs and its incentive to do so

vi. Importance of the issues at state in litigation

vii. Benefits to parties of obtaining information
	Attorney Client Privilege/ Work Product


Some information you do not have to get a protective order to stop from discovery, but they cannot be discovered at all.
POLICY DECISION: SOME INTERESTS ARE MORE IMPORTANT THAN FACT FINDING AND TRUTH SEEKING

Why do we privilege attorney client communications? 

1. Believe it leads to better representation

2. Recent struggle—what if client is a corporation? 
RULE:  PRIVILEGED INFORMATION
1. 26 (b) (1) Parties may obtain discovery regarding any matter, NOT PRIVELEGED, which is relevant to claim or defense of any party.  

2. Relationships where there is a privilege: lawyer/client, doctor/patient, priest/parishioner, husband/wife, reporter/source. 

a. Only the COMMUNICATION is privileged though, not the information. 

3. Attorney Client privilege is the confidential communications of giving of legal advice.  (not in federal rules, in state rules only)
a. CONFIDENTIAL
i. If clear it is not confidential (discussing in elevator, telling everyone else about it), then it is not protected
1. in business meeting with ten other people, in elevator
ii. Should be acting as if the material was confidential
iii. Inadvertent Waiver-give other side 50 boxes of information and one privileged material in box
1. Courts are divided—some look at it as excusable mistake, others say you waived it (26 (b) (5))
b. COMMUNICATIONS
i. Only communications are protected, not facts
1. ex-how much gas was in tank—ok
2. ex-what did you tell your attorney about how much gas was in tank—not ok 
ii. Giving your lawyer highly damaging documents does not protect them (not a communication between you two)
c. IN CONNECTION WITH LEGAL ADVICE
i. Not business advice (if you are a company, all of your communications with in house attorneys are not privileged—some of it is business advice)
d. Why do we do this?
i. We do not want lawyers to become witnesses
4. WORK PRODUCT
a. Hickman v. Taylor
i. Facts: There is a tugboat carrying cars that crashes.  Five die and four settle.  One sues and wants the opposing counsel’s notes on interviews and depositions.  Wants memos of interviews, written statements from survivors, deposition to ask lawyer about what he heard in interviews.  Trial court says has to give and he refuses in contempt of court. 
ii. Holding: This is not attorney/client privilege (not a communication between him and his client).  But Supreme court says he does not have to turn it over.  Why? 
1. Don’t want one side to borrow the wits of the other side’s attorney (trial strategies)
2. Could find information themselves—shouldn’t freeload
3. Do not want attorney to be a witness (incentive to skew facts towards his client, if he reveals facts unhelpful to client it causes tension with client, hard to testify to facts without including your impression of those facts)
4. Would lead to attorneys not writing things down
5. Will gather more information if you know others cannot take it
6. Demoralizing to attorneys—their workproduct is important
b. 26 (B) (3) A party may obtain discovery of documents and tangible things otherwise discoverable and prepared in anticipation of litigation or for trial by another party or by or for that other party’s representative only upon a showing: 
i. Debate about anticipation of litigation: Does it mean assist in litigation (narrow) or because of litigation (broad)? 
1. Further, is it protected if it was prepared for another case—literally, rule say in anticipation of litigation (not case specific) some courts have held it must be related to case though)
ii. Protects work of anyone who does work in anticipation of litigation (not just attorney)
iii. that the party seeking discovery has substantial need of the materials and
iv. party unable without undue hardship to obtain material by other means (Factual work product-Protected with qualifications)
v. The court shall protect against disclosure the mental impression, conclusion, opinions or legal theories of an attorney or other representative of a party concerning the litigation.  (Absolutely protected)
1. If want to protect might write “the following is an account of interviews that contain my mental impressions” and higher level of protection
2. Ordinary Course of Business Exception-if you routinely generate, not protected.  It is not in anticipation of litigation. (Soeder v. General Dynamics Corp.)
3. Mental impressions of attorney-almost never turned over
4. Memo/witness statements-usually never (unless witness dies, etc, which leaves other party unable to get to resource) 
vi. 26 (B) (5) (A) When responding to a discovery request for privileged material, cannot just not give it.  Must: 
1. express making of privilege claim
2. describe the nature of the documents privileged 
a. If don’t do this, seen as a waiver of this right (if show prejudice or bad faith)
	Summary Judgment


Pleadings
↓

Discovery

↓

Motions for Summary Judgment

(P can move for 20 days after commencement of suit and D can move anytime, but usually comes here)

Question: Do we need a trial for this or not?
TRIALS=FACTUAL DISPUTES
(if only legal dispute or no facts in dispute, don’t need trial) 

Can I get relief before summary judgment? 

1. Usually, by summary judgment time, case already gone on for at least a year, might need relief (revealing trade secrets, removing person’s feeding tube)

2. Some options for relief before this time: 

a. Temporary Restraining Order-

i. Rule 65

ii. Usually do this if don’t have time to get to preliminary injunction

b. Preliminary Injunction
i. Rule 65

c. How do I get these?

i. Show good chance to succeeding on merits

ii. Irreparable Harm-without temporary relief will suffer irreparable harm that money at end of trial won’t be enough

1. if harm really bad, need to show less likelihood of success

iii. Balance hardships-harm to defendant v. harm to plaintiff

iv. Public interest (not always an interest, but if is weigh)

Why would we NOT want a trial? 

1. No dispute of facts
a. Only have a matter of law question which judge can resolve (also probably can resolve at pleading stage)

2. Some factual dispute, but so lopsided that you know what would happen at trial
3. Summary judgment if no GENUINE issue of any MATERIAL FACT.—Is there a material fact which a reasonable jury could disagree about?
4. Usually, defendant moves for these (hard for P to prove, all D has to do is question credibility of evidence to get out of it)
RULE:  SUMMARY JUDGMENT

Federal Rules of Civil Procedure-Rule 56

1.  56 (a) Plaintiff (claimant-so if cross claim/counterclaim too) can move for summary judgment after 20 days from commencement, or after opposing party serves motion for summary judgment
a. Higher burden if a claimant moves for summary judgment, has to prove elements of claim
b. Very rare to grant this for Ps
2. 56 (b) Defendant (on claim, counterclaim, etc too) may at any time move for summary judgment
3. 56 (c) Motion must be served 10 days before hearing
a. Required to show (with pleadings, depositions, answers to interrogatories, admissions, affidavits) that there is no GENUINE issue of MATERIAL fact (Is there a material fact which a reasonable jury could disagree about?)
i. Genuine-if reasonable jury could find either way, it is genuine

1. judges are NOT allowed to weigh the evidence or determine credibility

2. Always look at evidence most favorable to non-moving party

ii. Material-could change outcome of case

b. BURDEN OF PROOF:  The burden of proof at trial is what determines the giving of summary judgment.
c. Mere scintilla of evidence is not enough to withstand a motion for summary judgment. (need enough evidence to support a reasonable juror finding your way)—what you need to show differs if you are plaintiff or defendant
i. Anderson v. Liberty Lobby
1. Facts: Three articles written about him calling him Neo-Nazi, sues for libel.  Defendant moves for summary judgment saying that libel requires prove with clear and convincing evidence, and hasn’t met this burden.  Questions whether must look at this heightened standard in summary judgment.
2. Holding: vacate and remand, says that must use evidentiary standard at trial on motion for summary judgment.

a. Dissent: (Brennan) Says that this would require that judge weigh evidence, and if is doing that constitutionally challenges role of jury.  JURY should determine if clear and convincing. 

b. Dissent: (Rehnquist) determining credibility should always be left to jury.  Why does standard matter, doesn’t usually matter to juries anyways.

ii. Dyer v. McDougal
1. Facts: Defendant had two witnesses and P had nothing but questioned the credibility of D’s witnesses.  D moved for summary judgment.  
2. Holding: Summary judgment granted.  P has to prove the prima facia case.  With no prove, no reasonable jury would believe.  This is unlike D who could just question credibility of witnesses.  
4. 56 (d) Partial summary judgment available
5. 56 (e) BURDEN OF PRODUCTION: Supporting and opposing motion requires admissible evidence, not just pleadings.  However, the moving party must meet its initial burden before non-moving party has an obligation to show anything.  If motion MADE and SUPPORTED, then adverse party must respond.
a. Celotex Corp. v. Catrett
i. Facts: Wife sues D because says husband died because of asbestos exposure.  Sues 15 companies.  Celotex moves for summary judgment, but just says P has no evidence. 

ii. Holding: No summary judgment, D has not upheld burden of production.  Can do this in one of two ways: 
1. Present affirmative evidence
2. Point to a lack of evidence in record for P’s case
If this is done, then non-moving party must: Set forth genuine facts to show genuine questions of fact (not just pleadings). 

iii. Dissent: (Brennan) ok to also identify parts of record where other side lacks evidence. 

iv. POLICY REASON-If so easy to motion for SJ, then will used for harassment to see P’s entire case. 
6. 56 (f) If party need time to get affidavits, depositions or discovery, court can refuse summary judgment, or put off until discovery finished
7. 56 (g) If find that affidavits given are in bad faith or for delay, can order party to pay other party’s expenses caused by bad affidavits (including attorney’s fees), party/attorney may be found guilt of contempt.
	Right to a Jury


There is not ALWAYS a right to a jury.  Sometimes only get a judge (bench trial).
RULE:
Federal Rules of Civil Procedure-Rule 38

Seventh Amendment
ALWAYS TWO QUESTIONS TO ASK: 
1. IS THERE A RIGHT TO A JURY TRIAL? 

2. DID SOMEONE ASK FOR A JURY TRIAL? 

1. Seventh Amendment-Right to a Jury in a Civil Trial
a. Right to a jury trial not created, but preserved in suits at common law
i. This is why we ask if there was a jury for this case in 1791 in England
1. Law-Jury
2. Equity-No Jury
b. Technically, does not apply to states although most states follow in their state constitutions.
i. Note further, that many federal issues are handled in state courts without a requirement of a jury trial in civil cases—Supreme Court has said that in this case there is a right to jury trial for “private rights” but not “new statutory public rights”
2. 38 (a) Right to trial by jury in 7th Amendment shall be preserved
a. Two part test: 

i. Would the issues is 1791 have been legal (jury) or equitable (judge)? 

ii. Would the remedy sought have been legal or equitable? 

1. Money Damages-Legal/jury
2. Injunction, Restitution, Specific Performance, etc-Equitable/No Jury (plus if mostly injunction, etc. with money damages, is equitable)
a. Why? Involve a balancing of factors, such as public policy, parties interest, etc.  Judge is better at that.
3. Think about who would best decide remedy—jury or judge?
iii. If in doubt, go with the remedy, because best to lean towards having jury because we value that in constitution

b. Two Claims, One Legal, One Equitable:
i. Must do the legal claim first and equity claims second (Beacon Theatres v. Westover/Diary Queen v. Wood)—even if legal claim very incidential. 
1. Therefore, the jury’s findings will bind equitable case on questions of fact—again shows our preference for juries.  If equitable first, judge decides questions of fact and they are binding and robs person of jury trial.  
c. Chauffers Local, 391 v. Terry
i. Facts: Suing under Section 301.  Employees bargained with employee through union to keep job, then lost job and union refused to represent them in grievances.  In 1791, no law for unions, they were illegal.  Wants jury trial.
ii. Holding: 
1. Issue-says in 1791, most like trustee/trust suit which is equitable (no jury)
2. Remedy-money, back pay which is legal
3. At end, allow jury.  Policy issue-if in doubt, weigh in favor of Jury
4. POLICY ISSUE: IS HISTORICAL TEST NECESSARY? Dissent: (Brennan) There is no point to the historical test for issue, just look at the remedy.  Wouldn’t change anything, already giving remedy more weigh anyway.  Wastes judges time trying to be historians (don’t have training or time).   (p. 485) (did founders want a static or flexible meaning?) (should we have a functional approach—best function of jury or judge?-question brought up in Herbert Markman v. Westview) (Tull v. United States abandons historical approach and looks only at remedy)
5. Dissent: (Kennedy) Must use this test because the Constitution requires it.
d. Declaratory Judgment-ask if claim that would be brought would get jury trial

3. 38 (b) Any party can ask for trial by jury by: 

a. Serving upon other party demand in writing any time after commencement of action, and not later than 10 days after service of last pleading

b. Filing the demand as required by rule 5d.

i. Most parties put this in their pleadings (would meet a)
ii. If demanded before removal, don’t need to demand again. But if remove and now want jury trial, must make within 10 days after service of notice for removal.
4. 38 (c) Can demand jury for specific issues or otherwise shall be deemed that jury wanted for all issues.  If one party demands jury for only some issues, the other party can demand jury for more issues/all issues by serving the demand on other party 10 days after service of demand.
5. 38 (d) If don’t ask for it under this rule, you have waived your right

JURY SELECTION
1. VOIR DIRE-gathering information about the jury
a. Rule 47 (a) 
b. lots of judge discretion 
2. VENIRE-possible juror pool
a. Taken from voter registration lists, licensed drivers, taxpayers, and welfare recipents.  
3. Two ways to get rid of jurors: 

a. Cause-if biased and that comes out in questioning, can ask the court to dismiss the juror for cause
b. Peremptory Challenge-Can dismiss juror for no purpose.  Some limitations (can’t do on basis of race or sex).  Have limited number of these—3 in federal civil case.
	JMOL and New Trials


JUDGE TAKING THE CASE AWAY FROM THE JURY
JMOL-HARD TO GET, DRASTIC

NEW TRIAL-DO OVER, EASIER TO GET THAN JMOL

RULE:  JMOL

Federal Rules of Civil Procedure-Rule 50

There are two types: 

1. JMOL/Directed Verdict-BEFORE it goes to jury

2. Renewed JMOL/Judgment Notwithstanding the Verdict-AFTER Jury decides

a. ***You may NOT get one of these unless you have previously made a JMOL motion***
1. 50 (a) (1) STANDARD: can grant JMOL if reasonable minds could not differ in the conclusion (same as summary judgment)
a. One side having an overwhelming case is not enough unless reasonable minds COULD NOT find for other side.

b. Read case most favorable to non-moving party
c. Lavender v. Kurn
i. Facts: Sue on theory that P was hit and killed by mail hook on train to pick things up from station.  

ii. Holding: Reasonable minds could differ, and therefore, no JMOL.

d. Reid v. San Pedro
i. Facts: Cow killed on train tracks.  If cow went through one door was liable, if went through another door, not liable.  Defendant moves for JMOL.

ii. Holding: P has no evidence, and therefore, a reasonable jury could not find for P.
e. JMOLS RARELY GIVEN-
i. Looks bad to take case away from jury
ii. If you take case away and wrong, will need entirely new trial, but if wait to do renewed JMOL, then if wrong, just reverse to jury verdict.
iii. 7th amendment says you have a right to jury, bad to take away
1. although in England had versions of this mechanism (not renewed JMOL, but JMOL)
2. 50 (a) (2) JMOL motions can be made any time before submission of case to jury.  Such a motion should specify judgment sought and facts on which party entitled to judgment (naked motion not enough-same as summary judgment).

3. 50 (b) RENEWED JMOL:  **If already made a JMOL earlier that was denied**, then can make renewed JMOL no later than ten days after entry of judgment

a. Court cannot make this motion sua sponte, but can do it for new trial.

RULE:  NEW TRIAL

Federal Rules of Civil Procedure-Rule 59

1. 59 (a) Can grant new trial for all of issues or party of issues ad for jury trial or bench trial.

a. Reasons might grant a new trial: 
i. Juror misconduct
ii. Attorney misconduct
iii. Erred in admitting some evidence
iv. Insufficient Evidence
v. Anything that prejudiced trial
b. STANDARD:  Contrary to the great weigh of the evidence (judge can weigh evidence)
i. Dadurian v. Underwriters at Lloyd’s of London
1. Facts: Case for payment of insurance for stolen jewelry.  Has lied about where he got the money to buy expensive jewelry and has no way of showing where he got money from.  Jury finds for P
2. Holding: Decides new trial, against great weight of evident that P is not lying.  
c.  You can ask for this if you haven’t asked for a JMOL
2. 59 (b) TIMING:  no later than 10 days after entry of judgment

3. 59 (c) If motion filed based on affidavits, need to file them with motion
4. 59 (d) Court can sua sponte order new trial.  Has to give parties notice and opportunity to be heard.  Has to specify its reasons in the order.

a. Only can be overturned if there has been an abuse of discretion
5. 59 (e) motion to alter/amend judgment filed no later than 10 days after entry of judgment
	Choice of Law


RULE:  CHOICE OF LAW

1. Is there a federal statute, treaty provision, or part of Constitution that applies? 

1. Does it fall in Rules Enabling Act—only procedural, does not modify, enlarge, abridge substantive right? (Erie, Hanna; 28 U.S.C. 2072) and is Constitutional 
2. YES( Use federal law (Supremacy Clause)

3. Is there a federal rule of civil procedure that is VALID and ON POINT? 

1. Valid-Falls in Rules Enabling Act—only procedural, does not modify, enlarge, abridge substantive right (Erie, Hanna; 28 U.S.C. 2072) and is Constitutional
2. On Point-deals with that exact subject

3. YES( Use the federal rule (Supremacy Clause, Congress let S. Ct. make these)

4. IF NO( Is choice between federal and state law outcome determinative in terms of the “twin aims of Erie”—forum shopping and fairness? (Guaranty Trust v. York outcome determinative and Hanna v. Plumber twin aims of Erie)

a. Is it outcome determinative? (Guaranty) Overall question, we don’t really ask this…
b. Would it encourage forum shopping to fed. Ct? (Hanna)

c. Would federal practice create discrimination? (Hanna) 

d. NO TO ALL( FEDERAL LAW CONTROLS

e. YES TO ONE OF TWIN AIMS( USE STATE LAW, UNLESS….FEDERAL INTEREST OUTWEIGHS
5. IF YES( Is there an important federal interest that would outweigh this (Byrd)? (usually 7th amendment jury trial issue)

a. IF YES( FEDERAL LAW CONTROLS

b. IF NO( STATE LAW CONTROLS
Hints: Settled that these are SUBSTANTIVE, use STATE law

1) Statute of Limitations

2) Tolling Statutes of Limitations

3) Choice of Law Rules

4) Elements of claim or defense

1935: 
In a diversity case, the courts would apply state statutes and local common law (specific localized issues—land ordinances, city taxes, etc), but on all other issues they used a General Federal Common Law.  
· Started with the Rules of Decision Act which said that you should use state law in a diversity suit only if there is no federal statute, treaty or constitutional provision on point. 

· Swift v. Tyson (BAD!) interpreted the Rules of Decision Act to says that the “laws of the several states” only means statute states and local law.  Therefore, for everything else, the court can use a “federal common law.”  They did this by trying to come up with the best law through reason—“natural law.”  However, it was an idealistic notion.  In fact, soon crumbled.  There is no one common law, they are created by humans (more jaded view of positivism.

	Pros of Federal Common Law
	Cons of Federal Common Law

	· Uniform system, and might lead to states all adopting the same laws


	· Encroaches on state authority-the federal government doesn’t have that power in the constitution (can’t make a national common law)




· The problems of Swift v. Tyson began to show and were highlighted in the case Black and White Taxi v. Brown and Yellow Taxi.  In this case Brown and Yellow wants to create a monopoly K, which is illegal in KY.  Therefore, they reincorporate under TN to get diversity jurisdiction to reap the benefits of a more liberal general federal common law (allows this agreement).  NOT GOOD-can change law just by changing place of incorporation—encourages people to forum shop and flock to federal court.  

· Therefore, in Erie RR v. Tompkins, the court was ready to overrule Swift. 
A. Sources of Authority
a. Erie RR Co. v. Tompkins
i. Facts: Tompkins lost his arm and sued because he claimed it was hit by a door on a train.   He is walking beside the train, and in Pennsylvania, only have a duty to not be wonton, willfully reckless to trespasser. But in federal court under federal common law, he would just have to prove that negligence alone is enough.  Sues under Diversity and wins, appealed to Supreme Court.
ii. Holding: They decide to overturn Swift because: 

1. No uniformity, like in taxi case, encourages forum shopping

2. There is no such thing as a federal common law—just using what they think law should be

3. Power is reserved to states, unconstitutional

a. Why go this far (questioned in dissent)?

i. Makes it easier to reverse if it is a constitutional ruling: 

1. Hierarchy of Stare Decisis:

a. Statute Precedents (only Congress can change these)

b. Common Law (Congress and judges can fix)

c. Constitutional (only courts can fix this, so easier to overturn)

Dissent: says should not argue that it was unconstitutional, just say it was wrong. 

a. Technically, not unconstitutional.  Commerce Clause allows regulation of trade (RR). 

New Rule: Use Federal Statute, Constitution if on point, if not, use state substantive law and federal procedural law.
Ok, what state’s law? 

b. Klaxon v. Stentor Electric

i. Holding: Apply choice of law rules of state in which federal court sits.
Ok, now how do we figure out if something is substantive or procedural? 

c. Guaranty Trust Co. v. New York

i. Facts: Case about statute of limitations.  Trying to decide if the state of federal statute of limitations should apply.  (federal one is better for the plaintiff). 
ii. Holding: To determine if something is procedural or substantive law, use the Outcome Determinative Test-Would Choice determine the outcome of case?  If yes, then substantive, if no, then procedural.
New Problem: Really anything can change the outcome of a case.  This doesn’t get us far…BAD leads to never using Federal Rules of Civ. Pro. in Diversity Suits

d. Byrd v. Blue Ridge Rural Electrical Cooperative, Inc. 

i. Facts: Suit against an electric company by a contractor.  Question of whether this claim gets a judge or jury and this is different in federal law and state law.  There is no federal statute on point, or a federal rule.
ii. Holding: Will use federal law. Introduces a Balancing Test: Weigh whether state or federal judicial system has a greater interest in having its rule applied.  Because of 7th Amendment preference for jury trials say that federal interest is stronger, use federal law. 
Ok, new problem.  Different Laws = More Forum Shopping.  Is Federal Interest Enough?
e. Hanna v. Plumer

i. Facts: Case about rules for service of process.  Are they procedural or substantive? Massachusetts rule more strict, federal rule can leave at place of abode with someone living there of suitable age. 
ii. Holding: They can use the federal rules for service of process.  The Rules Enabling Act allowed Supreme Court to make procedural rules and we assume these don’t change substantive law.  If there is a federal rule of civil procedure on point, it is binding federal law and should be used.  New Rule: If there is a valid federal rule of civil procedure on point, use that. (Supremacy Clause)
1. Valid-doesn’t change substantive law, constitutional because only procedural.  Usually if in federal rules ok.  Never has overturned a rule in federal rules of civil procedure.  Constitutional, Doesn’t Change Substantive Rules 

2. On Point- 
iii. Puts forth two factors to balance: Twin Aims of Erie: 
1. Discouraging Forum Shopping
a. Hanna-service of process usually don’t forum shop for
2. Avoiding inequitable administration of the Law

a. Rarely use, mostly use forum shopping.  This is like Taxi problem, different rights in different places.
Evolution of Choice of Law Rules in Federal Court
	Case
	Rule

	Swift v. Tyson
	Use State Constitution/Statutes/Local Law, for rest, federal common law

	Erie RR v. Tompkins
	No federal common law, unless federal constitution/statute/treaty, use state substantive law and federal procedural law

	Klaxon v. Stentor Electric
	Apply choice of law rules of state in which federal court sits

	Guaranty Trust v. York
	Outcome Determinative Test: If it changes outcome, is substantive

	Byrd v. Blue Ridge Rural Electric
	If federal government had a greater interest in using their rule, apply it

	Hanna v. Plumber
	Outcome determinative doesn’t tell us anything, look at twin aims of Erie: 1) Does use of fed. Law encourage forum shopping and 2) is federal law create discrimination? 


	Claim Preclusion/ Res Judicata


Some people should not sue each other over and over again for the same thing—Can’t split a cause of action
EFFICIENCY V. FAIRNESS
RULE:
Res Judicata bars a claim for being brought if: 

1. Same claim

A. Very difficult to define-what is one cause of action? Differs by jurisdiction
B. Different Approaches, check with jurisdiction
i. Primary Rights (adopted in Carter v. Hinkle)-different cause of action for each right violated. FORMALISM
ii. Wrongful Act-COA for each wrongful act-(majority view)
iii. Sameness of Evidence-if same evidence proves both, same claim (question-which evidence, not very helpful)
iv. Transaction Test/Restatement View-(Restatement 24 (1)Do both claims have “common nucleus of operative facts” then one claim-BROADEST, even series of transactions related, always least number of suits. LEGAL REALISM
v. BUT ONE K IS ONE SUIT, DIFFERENT CAUSE OF ACTION FOR EACH K (Even if just new P.O. each month for same thing, different claim)
C. Remember, these are only claims for one person, if same claim but another person, that doesn’t fit here. 
2. Same parties/or parties in privity 

A. Privity

i. Representatives-representing person or class of people (guardian, trustee)
ii. Successors in Interest-(same legal interest in something) owners of same piece of land, in privity with prior owner, executor of estate
iii. Contractual
iv. Can be bound even without notice
1. Why?
a. If don’t get same result for same thing, looks bad
b. Wasteful, really same claim
c. In contract, if you bought it and knew did not have something, probably bargained for that
B. Same Parties

i. Must be in the same configuration (P v. D; if switched, no claim preclusion)

1. Be careful here, Rule 13a, if in federal court required compulsory counterclaim if out of same transaction occurrence.  Most states have this rule too.  
ii. Watch out! If file compulsory counterclaim, you are a claimant and cannot sue again on that.  Also if 13b permissive counterclaim claimant, can’t sue again on it. 

3. Valid final judgment “on the merits”

A. Valid-Court had SMJ and PJ. 
B. Final-as soon as judgment is given, even if pending on appeal.  Only final judgments, not rulings in case.
i. if reversed on appeal, no preclusive effect
ii. Rule 60 (B)(5)-treat case 1 as final even if one appeal.  If case one reversed, we undo preclusion of case 2. 
1. Reason-Very few cases are reversed on appeal
C. On the Merits-anyway case ends EXCEPT 

i. Rule 41 (B)
1. Lack of PJ 

2. Lack of SMJ 

3. Improper Venue

4. Nonjoinder

5. Misjoinder

ii. Most courts allow D to file again if dismissed under 12b6, failure to state claim without preclusion effects.  Not code pleading states though.
1. A lot of times, just dismiss specifically without or with prejudice
a. Without prejudice-can file again
b. With prejudice-cannot file again (IS ON THE MERITS-PRECLUSION)
c. Nothing mentioned-usually w/ prejudice
4. EXCEPTIONS TO CLAIM PRECLUSION-NO CLAIM PRECLUSION!!

A. Restatement 26 (1): No Claim Preclusion when:

i. Parties agree P may split claims

ii. Dismissed without prejudice

iii. Could not use defense because of limits of SMJ

iv. Judgment inconsistent with scheme of statute or constitution

v. P is given choice to sue from time to time for recurrent harm

vi. Shows court that an extraordinary reason that there shouldn’t be preclusive effect.

Why do we have preclusion?

1. Efficiency

2. Tension with Losing of Due Process Rights

Efficiency v. Fairness—Is efficiency more important here?

A. Sources of Authority
a. Carter v. Hinkle
i. Facts: One car crash.  Sues in one suit for damage to car, and sues in another for damage to him. 
ii. Holding: Trying to decide if this is one cause of action or two.  Trying to decide between two approaches.  Decide to adopt the primary rights approach because even though less practical, is more logical.  
1. Primary Rights-Two rights were violated (property, personal safety) can sue for each right

2. Wrongful Act-one wrongful act, one claim. 

	Primary Rights
	Wrongful Act

	-More beneficial to P

-Different rules for different causes of action (different St. of limitations) and now changes rules for one of them
-Allows insurance subrogation

-Not as insufficient because of issue preclusion most stuff not relitigated

-Different harms are different torts

MINORITY VIEWPOINT
	-More efficient, fewer lawsuits
-Less vexation of D, less settling leverage
-makes court look better, don’t have two judgments on same thing that are different
MAJORITY VIEWPOINT


	Issue Preclusion/ Collateral Estoppel


Lawsuit is not barred, but some issue will not be relitigated
If you fought and lost on an issue, you can’t have a case on that issue again

RULE:


i. Default judgment, failure to prosecute are not enough here
b. Everything does not get preclusive effect, even if admit something, if not litigated, no preclusion.
c. If the court determines something that is not essential to judgment, NO preclusion (Rios v. Davis).  Special Verdict, declare something about D not essential to judgment. If could not change outcome, no preclusive effect!!
i. Why?
A. Due process-D doesn’t have opportunity to appeal
B. Jury might not be as careful about it because not essential to judgment. 
ii. Alternative Judgment Problem
A. If court rules on two things and it is impossible to tell which one was NECESSARY to judgment, no issue preclusion on either

a. Example: Rules there was no tort, but doesn’t rule which element is not proved
b. P was negligent, but D was negligent too (no preclusion, whether D negligent doesn’t matter)
a. Due Process: we want to make sure that everyone gets their day in court.  
b. EXCEPTIONS (Depends on jurisdiction, not all states recognize)
a. DEFENSIVE NONMUTUAL
i. Bernhard v. Bank of America National Trust changed this rule, allowing some exceptions (Supreme Court: Blonder-Tongue) 
ii. Rule: Ok as long as they had a “full and fair opportunity to litigate” (Blonder Tongue)
iii. P ( D1  (loses on issue A)
iv. P ( D2  (raises defense that issue A should be precluded)
v. Seen as fair because P already had a chance to fully present her side on that issue (chose forum, presented evidence, chose defendant, etc). 
vi. More efficient, encourages P to sue everyone in one suit. 
b. OFFENSIVE NONMUTUAL
i. P1 ( D (D loses on issue A)
ii. P2 ( D (wants to use CE from suit 1 in her suit—wants to “freeload”)
1. example: employee/employer vicarious liability
2. However, many P don’t want to use it, because they want the jury to hear about the horrors of D’s actions
3. In some instances has caused “plaintiff shopping” for best P for case 1 to get preclusion (asbestos)
iii. RULE: The court should NOT grant offensive non-mutual collateral estoppel if:  (Parklane)

a. P could have easily joined in the earlier action

i. Knowledge of suit, ability to come
b. Other factors make it unfair to D: 

i. Because of small stakes D did not defend as vigorously

ii. Future suits not foreseeable, didn’t fight as hard

iii. Forum inconvenient, did not fight as hard

iv. Inconsistent with other judgments

1. Debate about this if there are lots of judgments one way and only one another way
v. Difference in procedural rules in case 1 and case 2

vi. Will cause other P’s to just wait and see
2. If convinced that issue fully adjudicated, can allow preclusion

3. If doubtful for any reason D hasn’t had full bite at apple, then can deny
4. CANNOT USE NON-MUTUAL OFFENSIVE AGAINST UNITED STATES (United States v. Mendoza)
1. Exceptions to Issue Preclusion: 

a. Restatement 28: 

i. Party against whom seeking preclusion could not get review of judgment in initial judgment

ii. Issue is one of law and a) claims unrelated OR b) new determination needed to take account of change in law or avoid inequitable administration of law

iii. New determination needed because of different procedure rules in two courts

iv. Party against who you want preclusion had significantly heavier burden of proof in case 1 than in case 2 OR burden shifted to adversary OR adversary has higher burden in case 2 than case 1.
v. Need new determination because a) public interest, interest of others or b) not foreseeable issue would rise in other suits c)didn’t have adequate chance/incentive to obtain fair/full adjudication in case 1.
	Case1: State A         Case 2: State B
	Full Faith and Credit Clause, as long as state A had PJ over D

	Case 1: State           Case 2: Federal
	1738, full faith and credit to state judgment (giving it greater preclusive effect than state court is ok-argument of minority)

Majority-same is same just like state, use their issue preclusion rules

	Case 1: Federal       Case 2: State
	Not governed by statute or Constitution, but agree that state courts must respect these, and use their preclusion rules

	Case 1: Federal A     Case 2: Federal B
	Not in statute or Constitution, use federal preclusion rules


A. Sources of Authority
a. Cromwell v. County of Sac
i. Facts: bonds taken out and given to P to build courthouse, but he never built it.  In case one, determined that bonds were fraudulent.  In case two, his business partner sues on other bonds he bought from Cromwell and some other coupons. (here, the two are in privity, but there are different cause of action—each K is a new cause of action). 
ii. Holding: No issue preclusion, did not address whether or not he was a bonafide purchaser of the bonds.  Even if fraudulent, if someone buys not knowing they are invalid can most likely still enforce the bonds. 
b. Rios v. Davis
i. Facts: Case 1: Sued person for injuries in car crash caused by negligence.  Find in special verdict both were negligent, so D wins (contributory negligence). Case 2, D wants to sue P for negligence and claims issue preclusion. 
ii. Holding: The negligence of the plaintiff in case one is precluded—she was negligent.  But his negligence is not barred.  Why? 
1. He doesn’t have opportunity to appeal, can only appeal a judgment. 
2. Not essential to judgment-if still decided that way despite finding either way, not essential.   
3. Jury might not be so careful about that ruling because the outcome doesn’t rely on it.  
c. Hardy v. Johns-Manville Sales Corp.
i. Facts: Case one, sue asbestos companies D1-D6 and won.  In case 2, sue D7-D19, and other parites again.  Want issue preclusion for all of the D.
ii. Holding: Issue preclusion for D1-D6, but D7-D19, no issue preclusion.  They were not parties in case one and they are not in privity with those parties.  These are different companies who might have different interests or different defenses.  Here it is worth bearing the cost of extra litigation to make sure everyone gets their day in court.  
d. Bernhard v. Bank of America
i. Facts: Mr. Cook stole money from elderly woman he was accountant for. Estate sued for money, wanted returned.  Found that money was a gift, didn’t belong to her estate.  Then, sued bank saying that he took money, wasn’t authorized to.  Bank wants to use preclusion—money was gift.  
e. Holding: California Supreme Court allows this IP to be asserted.  Rejects the need for mutuality
f. Blonder Tongue Laboratories v. University of Illinois Foundation
i. Facts: Case 1: sued for patent infringement, said patent invalid.  Then P sued another D saying was infringing on same patent.  That defendant wants to use IP that patent invalid. ( (Defensive non-mutual)
ii. Holding: Supreme Court reverses, can use IP. Unfair for P to continue to just sue different people on same issue already determined. Already had a full and fair opportunity to have issue litigated.  Waste of money.  
g. Parklane Hoisery Co. v. Shore
i. Facts: Suit 1: false statements about merger, class action suit for violating Security Exchange Act.  Case 2: SEC sues them for same false statements.  SEC wants to assert IP about whether statements false, fraudulent(( Offensive non-mutual)
ii. Holding: There are reasons to treat offensive different than defensive, and it can be used at court’s discretion: 
1. The court should NOT grant offensive non-mutual collateral estoppel if: 

a. P could have easily joined in the earlier action

b. Other factors make it unfair to D: 

i. Because of small stakes D did not defend as vigorously

ii. Future suits not foreseeable, didn’t fight as hard

iii. Forum inconvenient, did not fight as hard

iv. Inconsistent with other judgments

v. Difference in procedural rules in case 1 and case 2

Find that in this case, that is not true.  SEC could not join with first private plaintiffs.  Had incentive to fully fight, could foresee more suits.  Decision not inconsistent with others.  Nothing procedurally different to affect outcome. 



Issue that was litigated and decided had to be essential to judgment (changed outcome of case)





Here, issue must actually be litigated and decided (different from claim preclusion) (Cromwell v. County of Sac)





Was there a final, valid judgment on the merits in Case 1 on the same issue in Case 2? 








Issue Preclusion can only be asserted against someone who was a party in Case 1 or person in privity with party in Case 1. 








