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· Court needs 3 things to have jurisdiction over a person:

· Subject matter jurisdiction

· Diversity

· Federal question
· Personal jurisdiction
· Proper venue

· ~~~~~~~~~~SMJ~~~~~~~~~~~
· Does the court have the power to decide the case P has brought?

· Always assume fed court doesn’t have SMJ, but state courts have SMJ over everything.

· Need A3S2 + Statute

· Random

· Capron v. Van Noorden

· 12(h)(3) – no one ever waives their right to complain about SMJ.  “Whenever it appears.”

· 8(a)(1) – pleading shall contain short and plain statement of the grounds upon which the court’s jurisdiction depends.

· 1332 diversity

· A3S2 requires minimal diversity between P and D

· 1332 requires COMPLETE diversity.  No P can be in the same state as any D. (Strawbridge v. Curtiss).

· (Note:  no provision for a STATE to sue foreign citizens (SHOE)).

· 12(b)(1) and 12(h)(3) – dismissal for lack of SMJ.

· Determining citizenship

· To be a citizen of a state, a person must be both a citizen of the US and a domiciliary of that state.  14th Amd. – “wherein they reside.”

· Domicile

· The place of his “true, fixed, and permanent home and principal establishment, and to which he has the intention of returning.”

· Domicile may only be changed by (a) taking up residence elsewhere and (b) intending to stay there.

· Corporations

· Citizen in the state in which it’s incorporated

· Citizen in state where it has its PPB.

· Partnerships, unions, etc

· Citizen in every state in which any member is a citizen.

· Amount in Controversy

· Currently $75k.  1332(b).

· St. Paul decision – take P’s word on amount of damages.

· Aggregation

· Rule 18 – single P can aggregate claims against single D to meet minimum

· 2 Ps cannot aggregate, however, if they have separate and distinct claims.

· Only if there is a single, INDIVISIBLE harm can they aggregate.

· Injunctive relief – calculating damages?  3 ways.

· Only the value to P may be used to determine the amount

· View amount in controversy from POV of the party seeking federal jurisdiction

· Either viewpoint – may look to the object sought to be accomplished by P’s complaint; the test for determining the amount in controversy is the pecuniary result to either party which the judgment would directly produce.

· Exception to 1332 – Federal court will generally decline to hear probate matters and domestic-relations cases.

· 1331 Federal question jurisdiction

· 1331 – district courts have jurisdiction over civil actions arising under the constitution, laws, or treaties of the US.  Also title 11 bankruptcy (1334), commerce and antitrust (1337), patents, copyrights, trademarks (1338), civil rights issues (1343), and cases in which the US is a party (1345-46)

· TESTS
· A3S2 test – OSBOURNE.  A single federal ingredient; legitimate case or controversy

· 1331 test – HOLMES.  What sovereign created the claim?

· INITIAL CLAIM MUST BE FEDERAL QUESTION.  Cannot get federal SMJ because of an anticipated federal defense.

· 2 exceptions to HOLMES test

· Claims created by federal government with no substantial federal question.

· State-created claims that have substantial federal question DO get federal SMJ.  “Intertwining jurisdiction.”

· Supplemental Jurisdiction

· 1367
· (a) In civil action under original federal juris, district cts have supp juris over all related claims (SO RELATED THAT THEY FORM PART OF THE SAME CASE OR CONTROVERSY).  Includes joinder and intervention.

·  (b) If fed juris is based on 1332 diversity, here are some exceptions:

· Claims made AGAINST JOINED Ds (Rules 14, 19, 20, 24)

· Claims BY persons joined under Rule 19

· Claims by interveners under Rule 24

· If supp juris would destroy diversity

· (c) Courts can decline supp juris (exclusive.  1367(c) provides the ONLY valid basis on which a court can refuse jurisdiction.)

· Fed courts cannot decline to entertain a claim over which it has original jurisdiction.

· “Pendent jurisdiction” – when P, in her complaint, appends a claim lacking an independent basis for federal SMJ to a claim already possessing fed SMJ.

· “Ancillary jurisdiction” – when either a P or D injects a claim lacking an independent basis for jurisdiction by way of a counterclaim, cross-claim, or third-party complaint.

· GIBBS RULE – state and federal claims must derive from a common nucleus of operative facts.  AKA SAME TRANSACTION, not same cause of action.

· SUMMARY: step by step

· Valid claim to piggyback onto?
· A3S2 – minimal diversity?

· 1332 – complete diversity?  OR

· 1331 – federal question?  (Osbourne / Holmes)

· Related claims?  GIBBS test.

· What about exceptions?  (Only applies to 1332)

· Solely 1332 diversity?

· Joined under 14, 19, 20, 24?  (LOOPHOLE – doesn’t apply to joined Ps unless under rule 19).

· Destroy diversity?

· Removal

· 1441 – actions removable generally

· (a) – if P could’ve filed in federal court, D can remove there.  (So it’s like 1331/1332 + A3S2)

· (b) – If federal SMJ would be based on 1332 diversity, D cannot remove if the forum is D’s home state.  If SMJ based on 1331, citizenship is irrelevant.

· (c) – Whenever a separate and independent claim under 1331 is joined w/ a non-removable claim, the ENTIRE CASE may be removed, or fed court can remand state court claims.

· Where there is a single wrong to Ps arising from an interlocked series of transactions, there is no separate and independent claim or cause of action under 1441(c).

· Suits involving supp. State claims that “derive from common nucleus of operative fact” do not fall within 1441(c), because pendent claims are not “separate and independent.”

· 1441(c) = 1331 + (Sep & independent)

· 1445 – nonremovable actions

· (a) – civil actions against railroads under FELA

· (c) – actions arising under worker’s comp laws of the state

· 1446 - procedure

· Removal should be filed within 30 days after the receipt by D of a copy of initial pleading.

· Case may not be removed on 1332 jurisdiction more than 1 year after commencement of action (on amended plea).

· 1447 – procedure after removal

· (c) Motion to remand must be made within 30 days after the filing of notice of removal.

· (c) Can be remanded for lack of SMJ at ANY TIME before judgment.

· (d) Remand to state court FOR LACK OF SMJ is NOT APPEALABLE.  You have one shot at removal.

· ~~~~~Personal Jurisdiction~~~~~
· Traditional – Pennoyer.  Can’t be bound by a court which had no PJ over you.

· (4 kinds of cases in 19th century)

· In personam – service in person under sovereign jurisdiction

· True in rem – declaration of superior title over EVERYONE

· Quasi in rem I – declaration of superior title over people in the case

· Quasi in rem II – action has nothing to do with property.  When you want in personam, but the person isn’t there.

· Jurisdictional bases established in Pennoyer
· Presence

· Citizenship

· (Normally can only challenge juris during the case, except when there’s obvious mistake or a default judgment.)

· 14th Amd. Due process clause

· SHOE (new standard)

· In order to subject D to a judgment in personam, if he is not present within the territory of the forum, 14th Amd. requires minimum contacts with forum state so as not to offend traditional notions of fair play and substantial justice.

· No longer necessary to serve D within forum state; as long as D has adequate notice.

· High-water mark for PJ in torts

· Gray v. American Radiator, 1961 (83)

· Negligence in manufacturing cannot be separated from the resulting injury.  Tort was in IL, so that’s minimum contact enough to have PJ.

· High-water mark for PJ in contracts

· McGee v. International Life Ins., 1957 (89)

· Contract with one person in that state is enough contact for PJ.

· Long-Arm Statutes (LAS)

· Seek to provide PJ over nonresidents who cannot be found/served in forum.

· Every state is different, but most extend to limit of 14th Amd.
· World-Wide Volkswagen

· Foreseeability is not enough contact to establish PJ.

· Only concerned with D’s due process.  Who cares about fairness for Ps?

· Consistent w/ Radiator?  PROFIT.  WWV didn’t make any money on cars that went to OK.

· How does this fit into the later BK test if we only considered D’s issues?

· WWV never made it past the sovereignty branch, which only considers D

· Only consider P when we look at fairness branch.

· **BURGER KING v. RUDZEQICZ, 1985 (108) – last word on SHOE.

· Divide SHOE into two tests

· Sovereignty branch – minimum contacts.  Did D purposely direct himself towards that state?  Avail himself of the protection of state laws? (Only concerned with D.)

· Fairness branch – Consider interests of P, D, forum state, and judicial system.

· **ASAHI METAL V. SUPERIOR COURT, 1987 (117) – last word on BK sovereignty test.

· Conflicting views on MINIMUM CONTACTS:

· O’Connor – INTENT.  Marketing, distributing, etc., toward forum state.

· Brennan – KNOWLEDGE.  Have to be aware that:

· You were putting your product into stream of commerce, AND

· Product at issue is being sold in substantial numbers.

· Does this overrule Radiator?

· If you use O’Connor’s INTENT test, then yes.

· Brennan’s KNOWLEDGE test, then no.

· General Jurisdiction
· When your contacts with the state are significant enough for the court to entertain general jurisdiction over you even though the case had nothing to do with the host state.

· BASICALLY, your actions are continuous/systematic, so it’s fair to sue you there for anything you did anywhere in the world.

· PERKINS v. BENGUET CONSOLIDATED MINING CO.

· Continuous and systematic contacts – more than minimum contacts.

· Standard-based.

· **HELICOPTEROS V. HALL, 1984 (128) – modifies PERKINS

· Contact must not only be continuous and systematic, but must be of substantial importance.

· Jurisdiction based upon power over property
· Here state jurisdiction is LIMITED by Shoe instead of expanded

· Holmes says that QiRII is really in personam, since you’re dealing with the rights of people in property rather than the property itself.

· Schaffer v. Heitner

· All assertions of state-court jurisdiction must be evaluated according to SHOE and its progeny.

· Jurisdiction based upon physical presence
· Burnham v. Superior Court

· Jurisdiction based on physical presence alone is due process.

· Is service enough for PJ, or do you have to use BK?  SPLIT.

· Scalia – service in-state is enough

· Brennan – have to use BK.

· But anyone in the state already satisfies BK/SHOE.  No real difference here.  Brennan only excludes extreme circumstances (kidnapping, etc.)

· Scalia inconsistent w/ Schaffer?

· Yes and no.

· Says Schaffer only applies to QiRII actions.

· Consent to PJ
· D consents to PJ either by:

· Expressly agreeing

· Performing certain acts that constitute a waiver of objections to PJ, OR

· Failing to make a 12(b)(2) motion – Rule 12(h)(1).

· Insurance Corp. of Ireland v. Compagnie, 1982 (171)

· By submitting to the juris of the court for the limited purpose of challenging jurisdiction, D agrees to abide by that court’s determination on the issue of jurisdiction.

· Jurisdictional reach of federal courts
· Rule 4 – summons

· 4(k)(1) allows federal PJ only if:

· There’s already state PJ,

· Rule 14/19 + 100 miles + served in US, or

· There’s a federal statute allowing it.

· 4(k)(1)(A) – general service rule.  Federal court piggybacks on LAS of the state.

· 4(k)(2) – limited federal LAS.  Applies to Ds against whom “claims arising under federal law” are asserted when they’re not amenable to suit in any of the states.  TRASHCAN.  “If nowhere else.”

· 5th Amd. – due process clause for federal jurisdiction

· While SHOE doesn’t really apply here, there is a fundamental notion of “fairness” derived from 5th Amd. due process clause.

· Pendent personal jurisdiction – once a district court has PJ over D for one claim, it may piggyback onto that claim other claims over which it lacks independent PJ, provided that all the claims arise from the same transaction.
· DeJames v. Magnificence, 1981 (handout) - EXAMPLE

· No federal statute authorizing service in admiralty actions, so have to use NJ LAS + 14th Amd. + BK

· Only way to serve under 4k1 is through NJ LAS.

· NJ LAS extends to limit of 14th Amd.

· SHOE/BK

· Sovereignty – minimum contacts WITH NJ.

· Fairness

· But when we’re dealing with purely federal stuff and using the 5th Amd., you look at contacts with ALL OF THE USA for sovereignty branch.

· Why’d we ignore 5th Amd. in DeJames?

· No federal LAS, so it doesn’t matter.

· Need statute first, then determine if it fits SHOE/BK.

· 4k1 doesn’t go far enough.

· Contesting Jurisdiction
· Special appearance – grants immunity from in personam service.  States that you’re not waiving your right to protest jurisdiction.

· If no SA is available, your only options are to waive/consent, or allow a default judgment against you then appeal.

· 12(b)(2)
· Equivalent to full S.A.

· No waiver of rights

· Either move to dismiss w/ 12b2 or include 12b2 in answer.

· WHICHEVER COMES FIRST MUST CONTAIN 12b2 MOTION.

· Providing notice and an opportunity to be heard
· Mullane v. Central Hanover, 1950 (183) – requirements for notice

· JURISDICTION BY NECESSITY.  State interest trumps all here.  Publication is enough notice for those whose names are unknown.

· Notice must be reasonably calculated to reach those who could easily be informed by other means at hand.  COST v. BENEFIT.

· Means employed must be such as one desirous of actually informing the absentee might reasonably adopt to accomplish it.

· Random

· If notice is constitutionally inadequate but you find out anyways, it doesn’t matter.  Still a violation of due process.

· If a statute doesn’t require constitutionally adequate notice, even if proper notice is given, it doesn’t matter.  Statute still in violation of due process.

· Fuentes v. Shevin, 1972 (221)

· Except in extreme cases, there must be opportunity for hearing BEFORE seizing property.

· Prejudgment replevin provisions are a violation of due process.

· “Parties whose right are to be affected are ENTITLED TO BE HEARD; and in order that they may enjoy that right they must be NOTIFIED.”

· So here, P can get her stuff back by posting a bond of her own.

· Dissent

· Balances the costs to both sides

· P could “use up” the assets before they get them back

· But doesn’t P need the stuff?

· Mitchell and Di-Chem

· A pre-deprivation hearing is only required under the circumstances of Fuentes.

· A person may repossess if he:

· (1) Files an affidavit that is more than conclusory, stating why property should be repossessed, and

· (2) Submits it to a neutral decision maker

· **But when someone has no interest in the property, a higher standard is necessary.**  Connecticut v. Doher

· Sniadach and progeny:  Prior hearing may be postponed:

· Where exceptional circumstances justify such a delay, and

· Where sufficient additional safeguards are present

· MATTHEWS TEST – determining what process is due when the government itself is seeking to deprive someone on its own initiative.  Consider:

· Private interest

· Risk of erroneous deprivation; probable value of additional or substitute safeguards, and

· Government interest, including the function involved and the fiscal and administrative burdens

· Rule 64
· ~~~~~~~Choice of Law~~~~~~~~
· 28 USC § 1652
· “Rules of decision” act.

· “Laws of the several states shall be regarded as rules of decision in civil actions in the courts of the United States.”

· Swift v. Tyson

· Says § 1652 only applies to STATUTES, not case law.

· Fed courts in diversity actions can exercise an independent judgment as to what the common law of the state is (or should be).

· Goal was to promote horizontal uniformity.

· ERIE v. TOMPKINS, 1938 (364)

· § 1652 INCLUDES SUBSTANTIVE CASE LAW.

· Want to discourage forum shopping by the plaintiff; avoid unfairness to in-state D.

· Fed courts apply their own PROCEDURAL rules.

· Guaranty v. York

· Outcome determinative test – If something can affect the outcome of the case, it’s a substantive matter and should be governed by state law.

· Rights depend on the remedies available.  No remedy = no right.

· Consistent with ERIE?  Yes.

· Strongly leaning toward federalism.

· Consistent with ERIE doctrine – keeps things uniform between state and federal courts.

· …But doesn’t this make everything substantive?

· Byrd v. Blue Ridge

· Is it bound up with the rights and obligations of state law?  If so, it’s substantive and federal law cannot apply.

· BALANCE OF INTERESTS.

· While the OUTCOME test almost made it so no federal procedural rules applied at all, this BALANCING test pushes back, saying fed rules have to apply to something.

· This doesn’t overrule GUARANTY, it only limits it.  

· Apply OUTCOME test only when there’s no federal interest.

· Hanna v. Plumer

· Is there a federal law that is:

· VALID?

· A1S8 for statutes. 

· § 2072 for common law.  Is it ARGUABLY PROCEDURAL?

· APPLICABLE?

· IE is it broad enough to apply to the particular issue?

· Give the statute its NATURAL AND BROAD reading.

· If so, then fed law is applied due to the supremacy clause.

· OUTCOME test now only applies to whether it would affect the outcome in a way that would encourage forum shopping AT THE TIME THE COMPLAINT WAS FILED.

· Gasperini v. Center for Humanities, 1996 (406)

· Always have to consider whether you can apply state law without doing damage to federal law.

· On appeal, the proper standard is always ABUSE OF DISCRETION.

· SUMMARY SO FAR
· Is there a federal rule that is

· Applicable?  (Natural, broad reading)

· Valid?  A1S8 or § 2072.

· If not, then is the issue bound up with the rights and obligations of state law?  Balance of interests.

· Does it affect the outcome so as to promote forum shopping at the time of filing?

· And at the very end, we have to at least consider whether we can use state law without harming federal law too much.

· But which state’s law governs?
· Klaxon – federal courts must apply the conflicts-of-law rules of the states in which they sit.  AKA whatever CoL rule a state court would use, the fed court has to use the same.

· Mason v. American Emery Wheel (418)

· Federal courts, when applying state law, shouldn’t apply the state law AS IS, but should predict what that state’s SC would do TODAY.

· Ascertaining the content of state law requires an examination of all relevant sources of state law.  IN ABSENCE OF AUTHORITY DIRECTLY ON POINT, decisions in analogous cases provide useful indications of the court’s probable disposition.

· Federal Law in the State Courts
· When states adjudicate cases arising under federal statutory causes of action, the supremacy clause (A6) requires the application of federal law.

· Dice v. Akron (444)

· You must apply federal law in state court on any issue that is bound up with the rights and obligations that congress thought it was creating when it made the statute.

· Felder v. Case – you must also apply fed law any time any state law creates an unnecessary burden on the prosecution of a federal right.

· Even if something LOOKS procedural (here, the right to jury trial), if congress understood that aspect to be substantive, we treat it as such.

· **WHEN FED LAW APPLIES IN STATE COURT**
· DICE – is the matter bound up with the rights and obligations that congress thought it was creating?  Would the congress that passed the statute have cared about this?

· FELDER – does the state law play some unnecessary burden on the enforcement of a federal right?

· ~~~~~~~~~~Venue~~~~~~~~~~
· Livingston v. Jefferson

· Local action – specific and unique to the area

· Transitory action – can happen anywhere.

· **Venue in local action is only in the state where the land lies.**

· This isn’t a big deal, though, since LAS and BK make it easier to get PJ over someone.

· 28 USC § 1391
· (a) Purely Diversity

· In the judicial district where any D resides, if all reside in same state

· Where substantial part of events/omission giving rise to claim occurred or where substantial part of the property is situated.

· Where Ds are subject to PJ at time action is commenced.

· (b) Mixed SMJ – not just diversity alone

· District in which ANY D resides, if all Ds reside in the same state,

· Judicial district in which a substantial part of events or omissions giving rise to the claim occurred, or

· District in which any D may be found, if nowhere else.  (Trashcan)

· (c) For venue purposes, a corporation is a resident everywhere it’s subject to PJ.

· Either where PJ would have survived a 12b2 motion, or

· Anyplace the court has PJ (due to waiver)

· 28 USC § 1404 (transfer for convenience when venue is proper)
· District court may transfer to any other court where it might have originally been brought.

· “For the convenience of parties and witnesses, in the interest of justice…”

· Upon motion, consent, or stipulation of all parties

· USE GILBERT TEST – balance public and private interests of both venues, infra.

· 28 USC § 1406 (allows transfer to correct venue when original venue is improper)

· This +  1441 says that a case will be removed to the federal court where the state court was located.  This is enough to provide legitimate venue.

· NOTE:  under 1631, you can transfer to fix PJ issues as well as venue.

· Hoffman v. Blaski (341)

· 1404 allows transfer to districts WHERE P HAD A RIGHT TO FILE SUIT WITHOUT COOPERATION FROM D, not where it might have been brought at any time during the trial.

· Van Dusen v. Barrack (handout)

· 1404 transfer doesn’t change the applicable law.  Transferee court applies transferor law.  The law follows the case.

· 1404 is a judicial housekeeping measure, generally intended simply to authorize a change of courtrooms.

· Consistent with ERIE?

· Uniformity of choice of law discourages forum shopping.

· Can’t transfer between courts of different sovereigns, so no PA > MASS transfers in state court.  You shouldn’t be able to do something in fed court that you can’t do in state court.

· Inconsistent with ERIE?

· Creates a lack of uniformity between state and fed courts.

· If the case should’ve been tried in MA, why is it that we get a different result in MA fed court (applying PA law) than a MA state court (applying MA state law)?

· John Deere – it makes no difference who makes the transfer motion, since 1404 never changes the law.

· But this makes no sense.  This allows P to pick the law that’s best for him based on the state’s choice of law rules, and then also to ask to have the case transferred to a more convenient place.

· Forum Non Conveniens (FnC)
· Venue is proper, but court should choose not to hear it.

· Moving party must agree to submit to the jurisdiction of the transferee court.

· Gulf Oil v. Gilbert – TEST

· **BALANCE PUBLIC AND PRIVATE INTERESTS OF BOTH POSSIBLE VENUES**
· Piper Aircraft v. Reyno (349)

· Removal from state to federal in same state is enough to make venue proper

· ~~Joinder of Parties and Claims~~
· Rule 18 – joinder of claims

· Permits joinder of both legal and equitable actions, regardless of how unrelated the claims are.  Can aggregate to meet 1332 amount in controversy req.

· BASICALLY, if you’ve got multiple issues from multiple transactions with someone, you can sue them for ALL claims in the same suit.

· Only restriction is imposed by SMJ requirements.

· Rule 20 – permissive joinder of parties

· (a) must be arising out of the same transaction AND have a question of fact or law common to all parties.

· (b) court may make orders for separate trials to prevent a party from being embarrassed, delayed, or put to expense by the inclusion of a party against whom the party asserts no claim and who asserts no claim against the party.

· To be joined, causes of action must be “united in interest.” 

·   Any cause of action having to do with a relationship must involve some sort or legal bond that by virtue of the interference is damaged.

· 2 injuries = 2 causes of action.

· Ryder v. Jefferson Hotel (check validity)

· **Designed to promote trial convenience, expedite the final determination of disputes, and prevent multiple lawsuits.

· Rule 21 – misjoinder and non-joinder

· Misjoinder not grounds for dismissal

· Parties may be dropped or added by order of court on motion of any party OR of its own initiative at ANY STAGE of the action and on such terms as are just.

· Any claim against a party may be severed and proceeded with separately.

· Rule 42 – consolidation; separate trials

· When actions involving a common question of law or fact are pending, the court may order a joint hearing or trial of any or all of the matters in issue in the actions.

· No requirement that they be from a single transaction.

· Court may make such orders concerning proceedings therein as may tend to avoid unnecessary costs or delay.

· **MAY THE MATTERS CONVENIENTLY BE TRIED TOGETHER?**
· Rule 19 – compulsory joinder

· (a) Person within PJ and who won’t destroy SMJ shall be joined if:

· (1) Complete relief cannot be accorded among those already parties in the person’s absence, or

· (2) The person claims an interest relating to the subject of the action and disposition of the action without them may:

· (i) as a practical matter impair or impede the person’s ability to protect their interest, or

· (ii) leave any of the persons already parties subject to a substantial risk of multiple litigation.

· (b) If party is a necessary party but cannot be joined, court will in good conscience determine whether they’re indispensable.  Consider:

· Prejudice to those already parties in the suit

· Extent to which prejudice can be lessened or avoided

· Whether the judgment in person’s absence would be adequate, and

· Whether P will have an adequate remedy if the action is dismissed for nonjoinder.

·  “Necessary parties” are those who have interest in the controversy, CAN be joined because they’re within PJ, and ought to be joined for the sake of complete justice.

· If they destroy diversity, they CANNOT be joined.

· And if so, there’s no supplemental jurisdiction either, ‘cause they’d be joined under Rule 24 intervention, which is an exception under 1367(b) 

· “Indispensable parties” are those who CANNOT be joined and without whom the court CANNOT proceed.

· BALANCE THE INTERESTS:
· Ps, Ds, potentially joined parties, and judicial system.

· Rule 12(b)(7) – dismissal for failure to join a necessary party

· Rule 14 – Impleader

· (a) Defendant impleads 3rd party D, not presently a party, claiming liability for all or part of P’s claim.  

· MUST ARISE FROM THE SAME AGGREGATE CORE OF FACTS which is determinative of P’s claim.

· Must be filed within 10 days of filing the answer.  If not, D must seek court’s leave to implead a 3rd party D.  Factors to be considered when granting leave:

· Whether D deliberately delayed or was derelict in filing

· Whether impleading would unduly delay or complicate trial

· Whether impleading would prejudice 3rd party D

· Whether the 3rd party complaint states a claim upon which relief can be granted.

· (b) P may implead a 3rd party D when main D cross-claims against P.

· Rule 14 impleader is NOT RESTRICTED to the rights of indemnity or contribution which are presently enforceable.  Jeub v. B/G Foods, Inc. (626)

· STANDARD – if 3rd party D MAY BE LIABLE to 3rd party P because 3rd party P MAY BE LIABLE to P.

· Impleader is appropriate when the 3rd party D’s liability to the 3rd party P is “Dependent upon the outcome of the main claim” or the 3rd party D is “potentially secondarily liable as a contributor to D.”

· Interpleader

· Common Law

· (1) Same debt

· (2) Same source

· (3) Disinterested Stockholder

· (4) No other liability to claimants

· Rule 22
· Petitioner must allege facts showing a reasonable probability of double vexation.  Hancock Oil v. Independent Distributing (634)

· Must be COMPLETE DIVERSITY between D and P.  Usual requirements of SMJ, PJ, & venue.

· Eliminates all CL requirements except (4), and even that’s questionable.

· 28 USC § 1335
· MINIMAL diversity between CLAIMANTS required under A3§2.

· Venue is proper in any judicial district where one or more claimants reside.

· $500 minimum.  Petitioner must post bond.

· (b) Titles or claims of conflicting claimants need not necessarily have a common origin, as long as they are adverse and independent of one another.

· Eliminates all CL requirements except (4), but once again, that’s questionable.

· Rule 24 – Intervention

· (a) Intervention as a right when

· There’s a statutory right to intervene; or

· The applicant claims an interest relating to the property or transaction which is the subject of the action and applicant’s legal rights would be practically impaired, unless adequate representation.

· This is a question of LAW.  Reviewed de novo on appeal.

· SUMMARY
· Interest?

· Interest impaired in a practical manner?

· Adequate representation?

·  (b) Permissive intervention when:

· There’s a statutory right to intervene; or

· When an applicant’s claim or defense and the main action have a common question of law or fact.

· Discretionary.  Consider whether the intervention will unduly delay or prejudice the rights of the original parties.

· This is a question of FACT.  Only reversible for abuse of discretion.

· NOTE:  Both (a) and (b) still require SMJ or supp. juris.  (There will never be supp juris for intervener in diversity case – 1367(b).)

· Rule 13 – Counterclaims and cross-claims

· (a) Compulsory counterclaims

· Must file all claims you have AT THE TIME OF SERVING THE PLEADING against P that

· Arise out of the transaction or occurrence that is the subject matter of P’s claim.  GIBBS TEST
· Don’t require the presence of third parties outside of court’s PJ.

· Basically, file the CCC or lose your right to bring suit later.

· See section on Preclusion, infra.

· ~~~~~~~Class Actions~~~~~~~~
· Comments

· Class actions are an exception to the Pennoyer framework because they don’t require PJ over a class member in order to bind them.

· SMJ:

· Diversity of citizenship looks at the NAMED PARTIES ONLY.  Supreme Tribe of Ben-Hur v. Cauble.

· Separate and distinct claims cannot be aggregated.  Snyder v. Harris.  BUT:

· 1367 overrules Zahn v. International Paper.  As long as ONE NAMED PARTY meets the amount in controversy requirement, the others can piggyback.

· Choice of Law:

· Courts must apply the same state law to the class as they would have to use if each claim was brought individually.

· This leads the courts to make subclasses, or potentially remand so they can have individual state classes.

· Rule 23
· (a) – prerequisites to class action

· (1) Class is so numerous as to make joinder impracticable. (Usually >40, but anywhere between 25 and 40 can still be argued.)

· (2) Common question of law or fact.  “Whether differences in the factual background of each claim will affect the outcome of the legal issue.”

· (3) Representative claims are typical of the class

· (4) Adequate representation
· NOTE:  if a class member is opposed to the action, they still might be adequately represented by the defense.  Must form a D class.

· Adequacy is evaluated TWICE.  Gonzales v. Cassidy – Two-part test:

· Did the trial court in the first suit correctly determine INITIALLY that the rep was adequate?

· Does it appear, now that the suit’s over, that the class rep was adequate?

· (b) Types of class actions that are “maintainable”

· (1) Prejudice–based (mandatory).  Creating risk of:

· (A) inconsistent or varying adjudications which would establish incompatible standards of conduct for the opposing party, or

· (B) adjudications with respect to individual members of the class which would be dispositive of the interests of the other members not parties to the adjudications or substantially impair or impede their ability to protect their interests

· (2) Injunctive and declaratory relief (mandatory)

· Don’t actually need to get the injunction.  Would be silly to get to the end, have your injunction denied, and then go all the way back to say the class was improper in the first place

· It’s enough if the claim for injunction is strong enough survive a 12(b)(6) motion.

· If they’re suing for injunctions AND money, we look at the predominant claim.

· (3) Actions for monetary damages

· Questions of law or fact common to all members PREDOMINATE over any questions affecting only individual members

· Class action is SUPERIOR to other available methods of adjudication.

· Things that are pertinent to the findings:

· (A) Interest of members of the class in individually controlling the prosecution or defense of separate actions

· (B) Extent and nature of any litigation already commenced

· (C) Desirability (or not) of concentrating the litigation

· (D) Difficulties likely to be encountered in management of the class action

· (NOTE:  district court is required to consider variations in state law when a class involves multiple jurisdictions.  This affects the superiority consideration.)

· (**) Hybrid class actions

· Test turns on the PRIMARY GOAL of the litigation, not the potential size of a punitive damage award.

· Cohesive, unified class w/ adequate representation has a minimum need for notice.

· But when individual monetary claims are at stake, there’s more need for notice.

· (c)(1)(c) – court may change its order of certification at any time before final judgment.

· “Partial class action” – judge might certify only a particular issue.  The rest would proceed individually.

· (c)(2) NOTICE

· (A) The court may direct appropriate notice for 23b1 and 23b2 class actions.

· (B) 23b3 class actions require the best notice practicable under the circumstances, including individual notice to all members who can be identified through reasonable effort.

· Must state the nature of action, definition of the class, the claims, issues, or defenses, etc.  

· Must also tell class members that they can either appear by counsel or opt-out of the class.

· This allows class members to prevent preclusion of future suits.

· Plaintiff class pays for notifying the class members, unless notice is given after D’s liability is already determined, in which case D will pay.

· (g) Class counsel

· Counsel is to “fairly and adequately represent the interests of the class.”

· Consider lawyer’s knowledge of law at issue, any prior experience, and resources available.

·  (e) Settlement.

· Cannot be settled w/o court approval.  Court can approve over objections of class reps.

· Must provide notice of any proposed dismissal or compromise to class members.

· (h) Attorney fees

· Decided by court

· Consider the amount of benefit conferred upon the class, OR

· “Lodestar” – looks at number of hours expended by each attorney on the case, multiplied by billing rate, and adjusted for risk, quality, etc.

· SUMMARY SO FAR
· SMJ

· Diversity – look at named parties only

· Amount in controversy – as long as ONE named member meets it, the others piggyback w/ 1367.

· PJ

· Exception to Pennoyer.  Don’t necessarily need PJ.

· In 23b3 damage actions, not opting out is equivalent to consenting to PJ.

· Choice of law – use the law for the class that you’d have to use for each individual claim.

· PREREQUISITES

· Numerous (< 40)

· Common question

· Typical claims

· Adequate representation

· Types

· Prejudice (to either Ps or D)

· Injunctive or declaratory

· Money damages

· PREDOMINANT

· SUPERIOR

· Hybrid – look at PRIMARY GOAL.

· Notice

· For 23b1 and 23b2, court decides on notice

· But for 23b3, court requires the BEST NOTICE PRACTICABLE.  Class members can appear by counsel or opt-out of claim so they’re not bound by result.

· Counsel must fairly and adequately represent the class interests

· Settlements require court approval and notice to members.

· Fees decided by court.

· ~~~~~~~~Trial by Jury~~~~~~~~
· Whether a claim gets a jury trial turns on what the English court system would’ve done in 1791.  

· King’s Court (common law, jury) vs. Chancery court (equity, no jury).

· Rule 38 – trial by jury is PRESERVED (as it was in 1791).

· 7th Amendment – In suits at common law, the right of trial by jury shall be PRESERVED, and no fact tried by a jury, shall be otherwise re-examined…

· Ross v. Bernhardt – 3-part test

· (1) What’s the claim like?

· (2) What kind of relief is being asked for?

· (3) Is the issue suitable for determination by jury?

· NOTE:  if (1) and (2) are clear, then a problem with (3) will not take jury trial away.

· NOTE v. 2.0:  In declaratory judgment claims, you look at the UNDERLYING claim to determine what it’s like.

· Beacon Theaters v. Westover (897)

· Must analyze things claim by claim.

· The legal claims always go to the jury BEFORE the equitable claims to the judge.  Whatever jury decides will have collateral estoppel effects on the judge, but he can deal.

· Why is this?  The right to jury trial is CONSTITUTIONAL.  You don’t have a RIGHT to a bench trial.  Jury takes priority.

· Today, we preserve the SUBSTANTIVE right to jury trial, but not necessarily the PROCEDURES.  So here the USSC didn’t enlarge the substance of the right to jury trial, just changed the procedure.

· “Where would you have brought this claim if the Fed. R. Civ. P. had existed in the law courts of 1791?”
· Dairy Queen v. Wood (904)

· May have killed clean-up relief.

· Even if the equitable claim is by far the more important part of the case, the legal claim HAS to go to the jury before equitable claims go to judge.

· Tull v. US (916) – characterizing the relief sought is more important than finding an analogous common law cause of action.

· Atlas Roofing v. OSHA

· 7th Amd. doesn’t prohibit Congress from assigning fact-finding and initial adjudication to an administrative forum w/o jury.

· Chauffeurs, Teamsters and Helpers Local 391 v. Terry (921)

· 3 prongs of ROSS test are unequal.

· ~~Taking it Away from the Jury?~~
· **STANDARD FOR SJ, JNOV, JNOL/DV – it’s all the same.**  Anderson v. Liberty.

· Reasonable jury + relevant evidentiary standard + substantive law

· For example, to apply SJ, you might have to prove that “No reasonable jury could find, by the preponderance of the evidence, that A killed B.”

· Summary Judgment
· Rule 56
· Determines whether a material issue of fact exists for which trial is needed

· “Material fact” is one which will affect the outcome of the case.  

· A material fact raises a genuine issue if a reasonable jury could reach different conclusions concerning that fact.

· Original goal was to weed out frivolous and sham cases, and cases for which the law had a quick and definitive answer.

· (a) For claimant.  May move for SJ at any time after 20 days from start of action (or after service of opposing party’s motion for SJ).

· (b) For defense.  May at any time move for SJ w/ or w/o supporting affidavits.

· (c) Motion served at least 10 days before time fixed for hearing.  Adverse party prior to the day of hearing may serve opposing affidavits.  Sj will be granted if pleadings, depos, interrogatories, and admissions show that there is no genuine issue as to any material fact and that moving party is entitled to JNOL.

· (f) When affidavits are unavailable, court may either refuse motion or order a continuance to allow affidavits to be collected.

· SJ should not be granted when there is the “slightest doubt as to the facts.”  Arnstein v. Porter.

· SJ should be used sparingly in complex antitrust litigation.  Motive and intent play leading roles.  It is only when the witnesses are present and subject to cross that their credibility and the weight to be given their testimony can be appraised.  Poller v. CBS.

· Lundeen v. Cordner (860)

· A party opposed to SJ based upon affidavits must assume some initiative in showing that a factual issue actually exists.
· Party with burden of proof (BoP) can get SJ if the case is so overwhelming that a reasonable jury couldn’t find…

· SJ is inappropriate where the issues deal with questions of motive, intent, and subjective feelings and reactions.  I.E. when the affidavits or evidence come from someone who might be biased, it should go to a jury so they can judge his credibility.  Cross v. US.

· Adickes v. S.H. Kress & Co. (868)

· The inferences to be drawn from the underlying facts contained in the moving party’s materials and affidavits must be viewed in the light most favorable to the party opposing the motion.

· When evidence in support of SJ doesn’t establish the absence of a genuine issue, SJ must be denied even if no opposing evidence is presented.

· Celotex Corp. v. Catrett

· Party w/o BoP need not provide affirmative evidence for SJ. 

· 56(c) – affidavits, IF ANY

· 56(a) and (b) – “with or without supporting affidavits”

· This is good, because otherwise we’d go through P’s case and just get a JNOL.

· Basically, **to make a properly supported SJM as the party w/o BoP, you don’t need to have your own proof, but you do have to be able to show that the party w/ BoP can’t prove it via a discovery record which shows that the party can’t prove it.

· EVIDENCE MUST BE ADMISSIBLE TO COUNT FOR SJM.  If SJ is denied, but the evidence is inadmissible hearsay, you get a JNOL.  Why waste the time?

· EXCEPTION:  You can put on by affidavit anything you could put on in the courtroom if the affiant was sitting in the witness chair and testifying.  (You couldn’t introduce his affidavit at trial because that is also hearsay, but assuming whatever the affiant says in the affidavit is something he could have said on the witness stand, it’s admissible.)

· This case is famous for making it much easier to get SJ in fed court.  Raises standard.

· Party w/ BoP can also make SJM, but she is required to have affirmative proof.  Must be OVERWHELMING proof so that the judge can conclude that no reasonable jury…

· Directed Verdict/JNOL
· Rule 50 – JNOL/DV
· Standard is still reasonable jury…

· Made at end of P’s case, again at end of evidentiary presentation.

· Galloway v. United States (handout)

· It is not a violation of the 7th Amd. to grant DVM.
· 7th Amd. doesn’t bind the fed courts to PROCEDURE of 1791, just the substantive right to jury trial.

· USSC says that as long as there was A way to take the case away from the jury for insufficient proof in 1791, who cares if the procedures that determined how that was done have changed.

· In 2005, the judge can RESERVE his decision for DVM until after jury verdict.  See below, in JNOV.

· If he denies it, it’s still reserved.

· So basically, the judge CAN’T deny DVM, which preserves the constitutionality of JNOV.

· But if attorney forgets to make DVM BEFORE the jury comes back, then there’s nothing for the judge to reserve under Rule 50, and then it is UNCONSTITUTIONAL for any court to make JNOV.  The most they could do is grant new trial.  (This applies to appellate court as well if you forget to renew your DVM for JNOV.)

· There’s no constitutional bar to an appellate court granting JNOV.  Neely v. Martin K. Eby Construction Co. (965)

· JNOV
· Baltimore & Carolina Line v. Redman (978)

· Whether the evidence is sufficient is a question of law to be decided by the court.

· Reserve DVM for JNOV.

· SO NOW DVM = JNOV.

· Granting a New Trial
· Rule 59 – New trials; amendment of judgments

· Even if there’s not enough evidence for DVM, judge can set aside verdict and grant new trial.

· **STANDARD IS IF THE VERDICT IS CONTRARY TO THE CLEAR WEIGHT OF THE EVIDENCE**  Aetna Casualty v. Yeatts (1014)
· Dyer v. MacDougall (1017)

· In deciding DVM, judge must disregard his own views on witness credibility.  Judge must assume that, if he lets the case go to the jury, the jury will believe all the evidence – including “demeanor evidence” – favorable to P.

· On a new trial motion, judge may base his action on his belief or disbelief in some of the witnesses, while on a DVM he may not.
· Dyer v. Hastings (1017)

· No judgment may be vacated or set aside upon the ground that the verdict is against the weight of the evidence EXCEPT as a matter of law.

· Judgment will not be vacated or set aside upon such ground where the verdict is supported by competent, substantial, and apparently credible evidence which goes to all the essential elements of the case.

· “Substantial” = more than a scintilla.

· “Apparently” = court doesn’t undertake to judge the credibility of the evidence, but only to judge WHETHER IT HAS THE SEMBLANCE OF CREDIBILITY.
· Altering the verdict to prevent a whole new trial?

· Practice of remittitur:  decreasing a jury’s damages award due to excessive amount.  This is ok.  HOWEVER

· Additur is NOT ok.  The power to conditionally increase the verdict of a jury doesn’t follow as a necessary corollary from the power to conditionally decrease it.

· Dimick v. Schiedt (handout)

· ~~~~~~~~~Preclusion~~~~~~~~
· Common-sense principles

· Party gets ONE chance to litigate a claim

· ONE chance to litigate a factual or legal issue

· Party is entitled to at least one “FULL AND FAIR” chance to litigate

· Preclusion may be waived unless it is claimed at an early stage of the litigation.

· Terminology

· RES JUDICATA aka CLAIM PRECLUSION
· If you win case #1, other related claims are “MERGED” into the judgment.

· If you lose, you are “BARRED” from further action.

· Valid final adjudication of a claim precludes a second action on that claim or any part of it.

· COLLATERAL ESTOPPEL aka ISSUE PRECLUSION
· An issue of fact or law, actually litigated and resolved by a valid final judgment, binds the parties in subsequent action, whether on the same or a different claim.

· Claim Preclusion
· 3 elements for claim preclusion

· Judgment was VALID, FINAL, and ON THE MERITS.

· Parties in second suit are identical to those in the first

· Claim in the second suit must involve matters properly considered included in the first action.

· “Claim” refers to a group of facts limited to a single occurrence or transaction without particular reference to the resulting legal rights.  **It is the facts surrounding the occurrence which operate to make up the claim, not the legal theory upon which a P relies.**  Mathews v. New York Racing (1121)

· **NOTICE THAT WE HAVE THE SAME STANDARD FOR CCC, RES JUDICATA, AND SUPP JURIS – GIBBS TRANSACTION TEST**
· When dismissal for res judicata rests on a case that is overruled, there is no exception.  Public policy wants an end to litigation.  Federated Department Stores v. Moitie (1124)

· Exceptions for when first judgment was based on fraud or when there was a fundamental jurisdictional defect that should’ve prevented the first suit from going through.

· Jones v. Morris Plan Bank of Portsmouth (1126)

· If the same evidence will support both actions, there is but ONE CAUSE OF ACTION.

· So in this case, the bank’s remedy was precluded, but did they still have a right to the car?

· Guaranty view – there is NO RIGHT WITHOUT REMEDY.  Everything is substantive, nothing procedural.

· Hanna view – bank’s rights to car continue to exist, so repossessing the car was fair.

· Defense Preclusion  (???)
· Where D seeks to raise defenses that were available in first action but not argued, as a CLAIM in the second case.

· Cannot use something as a shield in one case and a sword in the next.

· Pretty much superceded by CCC Rule 13(a)
· 2 situations where defense preclusion is still valid

· Exceptions to CCC 13(a)
· In a state which either has NO CCC rule or a narrow one.

· Linderman Machine Co. v. Hillenbrand Co. (1132)

· A party, when sued, must interpose all defenses which he has.  Whether pleaded or not, the judgment on these defenses is conclusive.

· Not conclusive as to an affirmative right or cause of action which he may have against P, and of which he could have taken advantage by way of cross-claim.  He is not compelled to file his cross-claim, and, on his failure to do so, his rights with reference thereto will not e adjudged.

· **MINORITY RULE:  If you win in the first case, there’s no CE.

· Issue Preclusion (Collateral Estoppel)
· Generally, a right, question, or fact, distinctly put in issue and directly determined by a court of competent jurisdiction, cannot be disputed in a subsequent suit between the same parties or their privies; and, even if the second suit is for a different cause of action, the right, question, or fact once so determined must be taken as conclusively established.

· TO TRIGGER ISSUE PRECLUSION:
· Identical parties from previous suit

· Judgment must be VALID, FINAL, and ON THE MERITS.

· Full and fair chance to litigate

· Same incentive to litigate

· Infirm procedures?  (i.e. if it was in a municipal traffic court)

· Issue must have been actually litigated and decided.

· Determination of the issue must have been necessary to the court’s judgment.

· Actually litigated? – Cromwell v. County of Sac (1135)

· No good way to phrase this, so here’s the entire case.

· Case #1

· Crowell sues the county on pre-1868 coupons.  County says there’s fraud and they wouldn’t have to pay unless you were a bona fide purchaser.  County proves fraud.

· Cromwell says nothing about his bona fideity.

· Case #2

· Cromwell then sues for coupons maturing from 1868-71.  Courts find there is no collateral estoppel on bona fideity because it was never actually litigated.

· Res judicata doesn’t apply because these claims were immature during the first case.

· Fraud issue is collaterally estopped – 6 requirements were met.

· Another reason why CE didn’t apply?  Whether he was a bona fide purchaser of first coupons is not the same question as if he was a bona fide purchaser of the second coupons (different issues).

· Why is this the law?  We don’t know if you have the same incentive to litigate the issue in the different cases.  So you could say you didn’t have a full and fair opportunity.

· Necessarily decided?  

· When there are ALTERNATIVE AND INDEPENDENT HOLDINGS:
· Majority rule – when verdict rests on alternative & independent findings, BOTH are binding for CE.  If loser appeals and appellate court finds for NEITHER ground, then there’s no more CE.

· Minority rule – NEITHER are good for estoppel.  If loser appeals, every ground affirmed by appeals court becomes good for CE.

· Russel v. Place (1140)

· If you’re the one seeking estoppel, it’s your job to prove what the first case’s issues were.

· If the issues decided in the first case are uncertain, there’s no collateral estoppel.

· Rios v. Davis (1142)

· **CANNOT BE BOUND ON A FINDING NOT NECESSARY TO JUDGMENT** this is like why dicta aren’t binding.

· For this, we care about 2 things

· Uncertain decision

· Lack of appeal
· Generally, a judgment doesn’t act as CE between coparties unless they are adversaries.  Coparties are adversaries only if there is a claim for relief by one coparty against the other.

· Certain findings not strictly essential to the final judgment in the prior action may be relied upon if it is clear that the issues underlying them were treated as essential to the prior case by the court and party to be bound.  Home Owners Fed. Sav. & Loan Ass’n v. Northwestern Fire & Maritime Ins. Co. (1144)

· Defining & Characterizing the issue
· Commissioner of IRS v. Sunnen (1145)

· **LEGAL QUESTIONS ARE NEVER COVERED BY CE** (They may be covered by stare Decisis, but you can still argue the validity.)

· To have an identical issue, you must have:

· Same question

· Same burden

· Same placement of burden
· The Evergreens

· Courts sometimes distinguish between “ultimate” and “mediate” facts when determining whether issues decided in one suit will be viewed as preclusive in a later action.

· Only matters constituting ultimate facts in the second action are subject to being precluded by CE.

· Persons Benefited & Bound by Preclusion
· Parklane Hosiery Co. v. Shore (1169)

· OFFENSIVE NON-MUTUAL CE AGAINST PRIOR D

· Efficiency reasons to allow defensive estoppel – want to push P to bring everybody into the case.

· But this doesn’t work for offensive estoppel – it encourages Ps to stay out of the first case so they can get the benefit without the risk.

· LOOK AT OFFENSIVE ESTOPPEL ON CASE-BY-CASE BASIS.
· Efficiency

· Is P playing games?

· In 23b3 class action, if Ps opt out of the class, they don’t get the benefit of CE.  They’re playing games and sitting on the sideline.

· Fairness – D’s full & fair opportunity to litigate

· NOT HAVING A JURY TRIAL ISN’T ENOUGH TO CONSTITUTE INFIRM PROCEDURES.

· Binding Nonparties
· General principle of CE is that a judgment will bind only parties to the prior action.  Exceptions exist, however.

· Formal relationships between persons – when nonparties assume control over litigation in which they have a direct financial or pecuniary interest, they may be precluded from subsequently relitigating issues that the earlier suit resolved.

· Martin v. Wilks (1179)

· A PARTY SEEKIGN A JUDGMENT BINDING ON ANOTHER CANNOT OBLIGATE THAT PERSON TO INTERVENE; HE MUST BE JOINED.

· Firefighters weren’t precluded by first settlement because they weren’t parties to the litigation – Pennoyer.

· A voluntary settlement cannot possibly settle, voluntarily or otherwise, the conflicting claims of another group of employees who do not join in the agreement.  This is true even if the second group is a party to the litigation.  Parties who settle may not dispose of the claims of a third party without that party’s agreement.

· Intersystem Preclusion
· A4§1 – full faith and credit shall be given in each state to the public acts, records, and judicial proceedings of every other state.  (state-state)

· 28 USC § 1738 – state acts, records, and judicial proceedings shall have the same full faith and credit in every court of the US. (state-fed)

· A3 + A6 – state courts will give full faith and credit to federal court decisions. (fed-state)

· USSC ruling says fed courts give full faith and credit to each other. (fed-fed)

· Allen v. McCurry (1192)

· DEFENSIVE NON-MUTUAL CE AGAINST FORMER D

· 4th Amd. violation claim in state court was preclusive in fed court, even though P didn’t really want to be in the first suit.  Still full & fair.

· Semtek Inernational v. Lockheed Martin (1198) – THE EXCEPTION
· **THE LAW OF THE SOVEREIGN THAT DECIDES THE FIRST CASE SHALL DECIDE PRECLUSIVE EFFECT, EXCEPT HERE, WHERE YOU USE THE LAW OF THE FORUM STATE IN DIVERSITY CASES**
· UNLESS allowing the claim would harm federal interest (like states without CCC harming 13a CCC preclusion)

· Intersystem Administrative Preclusion
· § 1738 is limited to the judgments of courts.  Doesn’t apply to the decisions of administrative agencies.

· However, more and more, states are moving toward giving preclusive effect within the state court system to the decisions of state administrative agencies.

· “When an administrative agency is acting in a judicial capacity and has resolved disputed issues of fact properly before it which the parties have had an adequate opportunity to litigate, the courts have not hesitated to apply res judicata.”  United States v. Utah Construction (1203).
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