AGENCY:
CREATION OF AN AGENCY RELATIONSHIP:

1. Three Elements of an Agency Relationship:

a. Mutual agreement (consent by both parties)

b. Acting on behalf of principal

c. Subject to the principal's control
2. Control does not necessarily mean physical control
3. Principal only needs control over the result
4. Therefore, independent contractors may be considered agents if they are subject to too much control

LIABILITY IN CONTRACT:
1. Principal's Liability to Third Parties IF:
a. Express actual authority: Whether a reasonable person in the agent's position would interpret the principal's communication to include a certain act.

b. Implied actual authority: Principal's words or conduct, reasonably interpreted, causes the agent to believe that he has authority

c. Apparent authority: Principal's words or conduct, reasonably interpreted, causes the third party to believe agent has authority
i. Created by: (i) principal telling third party, (ii) prior acts, (iii) by position

d. Inherent authority:  General agent - authorized to conduct a series of transactions involving a continuity of service
e. Ratification: May be express or implied (by accepting benefits and failing to repudiate it) (effect is to validate the contract from its inception)

f. Estoppel: Principal who misleads a third party into thinking that agent had authority is liable

2. Agent's Liability to Third Parties
a. For disclosed principals, agent is NOT liable on contracts

b. For undisclosed or partially disclosed principals, agent is normally liable on the contract

3. Third Party's Liability to Principal
a. If the agent acting for disclosed or partially disclosed principal has authority, third party is bound as well as the principal

b. For undisclosed principal where agent had authority, third party is bound unless:

i. Principal's existence is fraudulently concealed, OR

ii. Third party is induced to enter into contract by a representation that agent was by himself and agent or principal knew third party wouldn't deal with principal

AGENT'S DUTIES TO THE PRINCIPAL (FIDUCIARY):
1. Duty of Loyalty:

a. Account to principal for all profits

b. Refrain from acting as or on behalf of adverse party

c. Refrain from competing

d. Refrain from using principal's property or information for personal purposes or for a third party

e. Disclose relevant information

f. Segregate principal's property from his own

g. Act with good conduct

2. Duty of Care:  Carry out duties with reasonable care

3. Duty of Obedience
PRINCIPAL'S DUTIES TO THE AGENT:
1. Must comply with contractual obligations

2. Compensate agent for services

3. Indemnify agent for expenses

4. Provide agent with information about risks

5. Refrain from injuring agent's reputation

6. Provide safe working environment

7. Duty to deal fairly and in good faith
IMPUTING AGENT'S KNOWLEDGE TO PRINCIPAL:
1. Notification give to agent is effective against principal if agent has actual or apparent authority to receive notification

2. Agent's knowledge is imputed to principal when agent acquired such knowledge acting within scope of actual authority

TERMINATION OF THE AGENCY RELATIONSHIP:
1. Death or non-existence of either party terminates relationship

2. May always terminate at will, but may be breach of contract

3. HOWEVER, agent may still have apparent authority afterwards

4. ALSO, agent's authority may NOT be revoked if it involves "power given as a security"

a. Example: Where power of attorney is part of a contract and is security for money, it is irrevocable

b. General rule is that, although irrevocable, it terminates at death

c. EXCEPT when "coupled with an interest" on the thing itself

SUBAGENCY:
1. Agent may appoint a subagent, who is subject to control of agent AND principal

2. Agent may delegate tasks to subagent if agent has actual, apparent, or inherent authority to make such an appointment, otherwise subagent is an agent of the appointing agent alone
3. Principal may authorize agent to appoint another agent to work directly on principal's behalf

THE PARTNERSHIP:
RUPA §202(a): An association of two or more persons to carry on as co-owners a business for profit
FORMATION:
1. Factors to Determine Partnership Existence (none necessary):
a. Agreement to share profits

b. Agreement to share losses

c. Mutual right of control or management

d. Community of interest

2. Agreement to share profits creates a presumption of partnership

a. UNLESS, debt service, wages, interest, consideration from sale

3. RUPA §308: Partnership By Estoppel
a. When a person makes himself out to be a partner, he is liable to any person who in good faith relies on that representation

b. Even a corporate officer can be held to be a partner and liable for debts personally if he holds himself out to be one
4. RUPA §201: Partnership is a separate entity
a. RUPA §307: As separate entity, it may sue & be sued in own name

MANAGEMENT AND CONTROL:
1. RUPA §301: Each partner is an agent of the partnership and can bind the partnership for acts in ordinary course of business

2. RUPA §401: Partner's Rights and Duties:

a. Capital accounts

b. Entitled to equal share of profits and losses

c. Indemnified for ordinary business acts

d. Equal rights in the management and conduct of business

e. May only use partnership property on behalf of partnership

f. NOT entitled to remuneration for services performed

g. Person may become a partner only with unanimous consent

h. Ordinary business decisions require majority vote

i. Extraordinary decisions and amendments require unanimous
FINANCIAL RIGHTS AND OBLIGATIONS:
1. Partnership Accounting:
a. Default rule: Services don't create capital account balance

b. NOTE: If you're contributing services, you have no capital account, so it's better to agree to share losses in accordance with the initial contributions (you'd have zero)

2. Sharing Profits and Losses
a. General rule: One partner, one share

b. If agreement is silent as to losses, losses follow profits
c. When one partner contributes money and the other services, when loss occurs, one doesn't get contribution from other

3. Joint Ventures
a. Usually limited in time or scope; specific venture

b. Partnership rules govern joint ventures

4. Liability to Third Parties
a. RUPA §306(a): Partners are jointly and severally liable for all obligations of the partnership
b. RUPA §307: A creditor cannot collect judgment against a partner unless he has a separate judgment against the partner and:

i. Unsuccessfully attempted to collect from partnership

ii. Partnership is in bankruptcy

iii. Partner has waived exhaustion requirement by contract

iv. Court waives the exhaustion requirement, OR

v. Partner is independently liable to plaintiff

c. Liability in Contract
i. Partners can bind the partnership in ordinary course of bus.
d. Liability in Tort
i. RUPA §305: Partnership is liable for wrongful acts of a partner so long as partner is acting in scope of ordinary business or is otherwise authorized by partnership

5. Indemnity and Contribution
a. RUPA §401(c): If partner pays a partnership obligation, he's entitled to be indemnified from partnership

b. RUPA §401(b): If partnership can't pay, then other partners must contribute according to their loss shares

OWNERSHIP INTERESTS & TRANSFERABILITY:
1. Partnership Property
a. RUPA §203: Partnership, not partners, own partnership property

b. RUPA §501: Partner cannot transfer partnership property

c. RUPA §204(a): Property is partnership property if:

i. Acquired in the partnership's name, OR

ii. In the name of one or more partners if the document transferring title references acquiring partner's status as partner

2. Admitting New Partners vs. Assigning Partnership Interests:
a. RUPA §401(i): Person may become a partner only with unanimous consent of the partners

b. RUPA §502: Partnership interest is personal property; the only transferable interest is share of profits/losses and distributions
c. RUPA §503(a)(3): Transfer of partnership interest does not allow transferee to participate in management or inspect books

3. Rights of a Partner's Creditors
a. RUPA §504(a): Partner's creditor may obtain a charging order against partner's interest to get distributions

b. RUPA §504(b): Charging order constitutes a lien on which the creditor may foreclose (may be redeemed)

FIDUCIARY DUTIES:
1. Common Law
a. Meinhard v. Salmon: "Copartners...owe to one another, which the enterprise continues, the duty of the finest loyalty...stricter than the morals of the market place.  Not honesty alone, but the punctilio of an honor the most sensitive

2. Codification of Fiduciary Duty & Contractual Waiver:
a. RUPA §404: The ONLY fiduciary duties are:

i. Duty of Loyalty

ii. Duty of Care

b. RUPA §404(b): Duty of Loyalty (applies only to conduct & wind-up of partnership business - not formation):

i. To account for the partnership and hold as trustee any profits, including the appropriation of partnership opportunity
ii. To refrain from self-dealing (unless it satisfies good faith & fair dealing) or conflicts of interest

iii. To refrain from competing against partnership

iv. RUPA §103: May not eliminate duty of loyalty by partnership agreement, but may specifically identify non-violative conduct

c. RUPA §404(c): Duty of Care
i. May not "unreasonably reduce" the duty of care by K

ii. To be liable, must be gross negligence or intentional
iii. Business judgment rule applies to decisions

d. RUPA §404(d): Obligation of good faith & fair dealing
i. HOWEVER, allows partners to be selfish (not like trustee)

ii. May not eliminate good faith & fair dealing, but can reduce it

e. RUPA §403: Duty of Disclosure
i. Requires disclosure of info related to rights of partners without demand, and other info on demand
ii. May be eliminated by agreement

3. Remedies - RUPA §405 - Does NOT require accounting action

DISSOLUTION:
1. Partner Dissociation
a. RUPA §601: Events of Dissociation:

i. Partnership has notice of partner's express will to withdraw

ii. Event in partnership agreement as causing dissociation

iii. Partner is expelled pursuant to partnership agreement

iv. Partner is expelled for misconduct by court order

v. Partner becomes debtor in bankruptcy

vi. Partner dies

b. RUPA §602(b): Partner's Wrongful Dissociation

c. RUPA §703: Partner's dissociation doesn't end liability to third parties that lack notice & reasonably believe that he's still a partner (continues for two years)

2. Partnership Dissolution
a. RUPA §801(1): Partner can dissolve an at-will partnership at any time
b. Wind-up Process:

i. Assets are sold

ii. Partner creditors are on same level as outside creditors

c. RUPA §805: Allows filing of a "statement of dissolution"

i. Cuts off apparent authority 90 days after filing

d. May have continuation agreements that require unanimous consent of the partners (including dissociating partners)

3. Buying Out Dissociated Partners
a. If dissociation doesn't cause dissolution, a buyout occurs

b. RUPA §701: No minority or marketability discounts!!

c. If wrongful dissociation, buyout is reduced by damages caused

THE CORPORATION:
CHARACTERISTICS OF A CORPORATION:
1. Entity Status

2. Continuity of Existence

3. Centralized Management

4. Limited Liability

5. Free Transferability of Ownership Interests

S CORPORATIONS:
1. No more than 100 shareholders

2. No non-individual shareholders (except trusts, estates)

3. No non-resident aliens

4. No more than one class of stock
FORMATION:
1. Incorporation:

a. DGCA §102: Contents of Certificate of Incorporation
i. Name of corporation

ii. Address of corporation's registered office & name of registered agent

iii. Nature of the business or purposes to be conducted

iv. Total number of shares of stock authorized and par value of each

v. Name and mailing address of incorporators

vi. Names and mailing addresses of initial directors

b. Organizational Meeting
i. Elect initial board of directors

ii. Approve certificate of incorporation, corporate minute book, form of stock, seal

c. Adopt Bylaws
i. May contain anything not inconsistent with the certificate of incorporation

ii. Usually the code of conduct for corporate affairs

d. First Annual Meeting of Shareholders
i. Elect directors to replace initial directors; these directors hold office for a year

2. DGCA §102(b)(3): Preemptive Rights
a. Give stockholders ability to subscribe proportionately to new issues of shares
b. No right unless expressly given in certificate of incorporation

3. Promoters' Contracts
a. Someone who helps organize a corporation; often makes contracts for the corporation with the intention of causing the corporation to adopt the contracts once formed

b. Analogous to agent-principal relationship

c. Promoter's are personally liable for contracts entered into, UNLESS:

i. Contract expressly states that performance is corporation's obligation

ii. Corporation is already formed, OR

iii. Corporation formally adopts the contract

d. Ratification vs. Adoption by Corporation

i. Corporation can't ratify because it didn't exist at time of execution

ii. HOWEVER, corporation can adopt contract, for which it becomes a party to the contract at the time the adoption is made
4. Defective Incorporation
a. De Facto Corporation Doctrine (allows shareholders to have limited liability in tort):

i. Must be a statute that permits incorporation

ii. Bona fide attempt to incorporate, AND

iii. Some actual use or exercise of corporate privileges

b. Corporation by Estoppel Doctrine
i. Corporation may not avoid contract based on defective incorporation

ii. Third party may not avoid contract based on defective incorporation

iii. Allows shareholders to have limited liability when third party understands his contract to be with the defective corporation

c. DGCL §329: No corporation nor any person sued by such corporation can use defective incorporation as a defense.

5. The Ultra Vires Doctrine
a. "Beyond powers"; outside the scope of powers of the business

b. "Tainted Shares" Rule:  If a shareholder participates in the ultra vires act, he can't later attack as ultra vires
c. The chief use of a specific purpose clause is to protect minority shareholders
d. Revlon case (Delaware Supreme Court):  Board may have regard for various constituencies in discharging its responsibilities, provided there are rationally related benefits accruing to the stockholders
e. DGCL §122(9): Corporation may make a reasonable gift to charity

MANAGEMENT & OPERATION:
1. Allocation of Power
a. Board of directors - appoints officers and supervises the management of business

b. Officers - run the day-to-day affairs

c. Shareholders - elect the board and vote on extraordinary matters

d. Directors are fiduciaries that have a duty to act solely in the interest of the corporation
e. Directors are NOT agents of the shareholders

f. DGCL §141(k): Removal of Directors:

i. May be removed by shareholder (NOT board itself) with or without cause
ii. EXCEPT: Restrictions on Removal Without Cause:

1. If classified or staggered board, only with cause removal

2. For cumulative voting, if less than the entire board is being removed, no single director may be removed if votes cast against removal are sufficient to reelect him

3. When particular class of stock has right to elect director(s), only the shareholders eligible to vote for such directors are permitted to remove him

2. Interference with the Shareholder Franchise
a. Blasius Industries: (S/H threatened to increase size of board; board took action first)

i. Only "compelling circumstances" will justify a board's interference with shareholder right to vote; applies only when primary purpose is to impede S/H
3. Formalities Required for Board Action
a. General Rule: Formal board meetings (notice, quorum, voting) are required for board action (encourages deliberation and discussion)

b. HOWEVER, DGCL §141 provides exceptions:

i. Directors may act by unanimous written consent in lieu of meeting
ii. Meeting may be any format for which they can hear each other (phone conference)

iii. Board may delegate most matters to committees

c. Quorum - majority of the total number of authorized directors

i. In Delaware, certificate or bylaws may have different number - no less than 1/3

d. If a quorum exists, it takes a majority vote of directors for approval

e. When shareholders of closely held corporation consent, it's as if board acted

4. The Authority of Officers
a. Extent to which officers have authority to bind is governed by agency law
b. President has authority to bind for transactions in ordinary course of business
c. Secretary has at least apparent authority to certify records, including resolutions; HOWEVER, secretary usually has no authority to engage in business

d. Treasury has authority to write checks, but not to engage in business

5. Shareholder Action
a. Formalities Required for Shareholder Action
i. DGCL §211: Corporation is required to have annual shareholder meeting
ii. Only the board of directors may call a special meeting of shareholders
iii. DGCL §216(1): To constitute a quorum, majority of shares entitled to vote must be represented in person or by proxy
iv. DGCL §216: For ordinary matters, it takes a majority of shareholders present
v. In Delaware, shareholder meetings can be held by remote communication
vi. May also act by written consent in lieu of a meeting
b. Straight vs. Cumulative Voting
i. Straight Voting:

1. Every shareholder votes the entire number of shares owned for as many directors as there are seats

2. Anyone owning 51% of shares can elect the whole board

ii. Cumulative Voting:

1. Every shareholder has a number of votes equal to the number of shares owned multiplied by the number of board seats up for reelection

2. Provides minority shareholders with the ability to own at least one director

3. Good because directors have more access to information than S/H
iii. DGCL §214: Delaware has straight voting, unless certificate provides otherwise
c. Informational Rights
i. DGCL §220: Shareholders can inspect books & records if they have proper purpose
ii. "Proper purpose" - one which is reasonable related to such person's interest as a stockholder

1. Investigating mismanagement

2. Attempting to value one's shares

3. Ascertaining the corporation's financial condition

4. NOT harassing, satisfying curiosity, or giving info to competitor

iii. Burden is on the shareholder to prove a proper purpose

iv. More than a general statement is required

v. Even if it's met, the demand must not be "adverse to the corporation's interest"

vi. Must be a clear indication of wrong-doing
ALTERING CORPORATE NORMS BY CONTRACT:
1. Voting Agreements
a. Stock pooling agreements are valid contracts (Ringling Bros case)

b. DGCL §218(c): Voting agreements are enforceable if:
i. In writing

ii. Signed by the parties

c. CANNOT BUY VOTES - against public policy

d. Self-Enforcing Voting Agreements:

i. Irrevocable Proxies - one person gives another the power to vote on their behalf

1. Must state that it's irrevocable

2. Must be "coupled with an interest" - like a lien on the shares or corporation

3. Usually obtained by people who obtain shares after the record date for meeting

ii. Voting Trusts - legal title to shares is vested in trustee

1. Trust agreement must be in writing

2. Copy of the trust agreement must be kept at corporate office, AND

3. Shares subject to trust must be transferred to the trustee

iii. Classified Voting - by having separate classes of stock, one can vote, other can't

2. Controlling Matters Within the Board's Discretion
a. Can't have an agreement that forces the board to manage a certain way
b. Cannot sterilize the board; don't want shareholders running the company because they have limited liability, whereas directors have fiduciary duties and can be sued)

3. Supermajority Quorum and Voting Requirements
a. DGCL §141(b): Supermajority quorum and voting requirements (up to unanimity) are legal at the board and shareholder level

b. Frankino v. Gleason: S/H gets around supermajority requirement by amending that provision of the bylaws, which required majority vote

4. Share Transfer Restrictions
a. Restraints on alienation are generally looked down upon

b. Reasonable transfer restrictions are for tax purposes or securities regulation

c. DGCL §202: Share transfer restrictions are valid if:

i. First-Option Agreements - must offer to corp or other s/h at option price
ii. First-Refusal Agreements - when third-party offer is received, you must offer same to corporation or other shareholders

iii. Consent Agreements - may not be unreasonably withheld

iv. Buy-Sell Agreements - mandatory agreements where corporation or other s/h have absolute right (or obligation) to purchase shares in certain stated circumstances

v. Prohibited Transfers to Certain Persons - as long as not "manifestly unreasonable"

5. Statutory Close Corporations - make it easier to alter norms by contract - DGCL §342

LIMITED LIABILITY AND PIERCING THE CORPORATE VEIL:
1. Policy Justifications:
a. Decreases the need to monitor investor's agents

b. Decreases the costs of monitoring other shareholders

c. By promoting free transferability, ltd liability gives managers incentive to act efficiently

d. Under a rule of unlimited liability, shares wouldn't be fungible

e. Makes it possible for market prices to impound additional info about value of firms

f. Allows more diversification (don't have to worry about each investment)

g. Facilitates optimal investment decisions (through diversification and openness to risk)

2. Tort Cases
a. Walkovszky v. Carlton (Taxicab case) - Plaintiff didn't allege that owner was carrying on business in his individual capacity; Amended complaint was good though
b. Commingling personal funds with business funds

c. Failure to follow formalities
3. Contract Cases
a. Harder to pierce veil in contract cases - only extraordinary cases

b. Must prove:

i. Alter ego (undue control & dominion over corporation), AND

ii. A device or sham to commit wrong-doings

c. Personal guarantees fortify the corporate veil

4. Parent-Subsidiary Cases
a. Generally, courts won't reach parent's assets, so long as parent doesn't exercise undue dominion and control over subsidiary

5. Equitable Subordination - less severe than veil piercing; allowed when inequitable
THE TRADITIONAL ROLE OF FIDUCIARY DUTY:
1. Directors & officers owe fiduciary duties to the corporation and shareholders
2. The Duty of Care and the Business Judgment Rule
a. Oversight
i. Primary responsibility is to monitor the business by remaining informed

ii. "Asleep at the switch" problems

iii. Director should at least have a rudimentary understanding of the business
iv. Continuing obligation to stay informed about corporate activities
v. Duty to attempt in good faith to assure that information systems and reporting systems exist
b. Decision-Making
i. Business Judgment Rule: Courts will uphold a decision with a rational business purpose if:
1. Made with good faith
2. Made with a reasonable decision-making process, AND

3. With no conflict of interest
ii. Courts aren't concerned with results; they're concerned with the inputs
iii. Business judgment rule only applies to decision-making, not oversight

iv. Inaction is NOT protected, UNLESS there is a conscious decision not to act

v. To attack business judgment situation, you can argue that action is:

1. In bad faith

2. Unreasonable decision-making process
3. Conflict of interest

4. Irrational business purpose

vi. Presumption that business judgment was sound, but once a breach of duty of care or loyalty or bad faith is shown, the burden shifts to director to show entire fairness
vii. Entire Fairness - much stricter scrutiny - must show (i) fair price & (ii) fair dealing

viii. Smith v. Van Gorkam (Buyout price was based on LBO, not market pricing)

1. In determining whether decision was informed, standard is gross negligence
2. Grossly negligent in this case where they (i) did not adequately inform themselves of Van Gorkam's involvement and (ii) were uninformed of intrinsic value

3. DGCL §141(e): Directors are fully protected in relying on good faith on officers' reports
4. Overwhelming shareholder vote did not cure because it was not informed

ix. DGCL §102(b)(7): Allows a corporation to eliminate personal liability of directors

3. The Duty of Loyalty
a. Generally, directors and officers must put the corporation's interests ahead of their own

b. Conflict of Interest Transactions
i. DGCL §144:  No transaction between a corporation and its director(s) shall be void or voidable solely because of such relationship, if good faith, honest, & fair AND:

1. The fact of the relationship is disclosed or known and voted on by the disinterested directors, even if they don't make a quorum;

2. The fact of the relationship is disclosed or known and voted on by the shareholders
3. The transaction is fair and reasonable to the corporation

ii. Entire Fairness Test is used in this situation (NOT business judgment):

1. Fair Dealing
a. Timing of transaction, how it was initiated, negotiated, disclosed

2. Fair Price
a. Assets, market value, earnings, future prospects

c. Corporate Opportunity Doctrine
i. Corporate officer or director may NOT take business opportunity for his own if:

1. Corporation is financially able to take the opportunity itself

2. Opportunity is within the corporation's line of business
3. Corporation has an interest or expectancy in the opportunity, AND

4. By taking the opportunity the fiduciary will be placed against corporation

ii. Corporate officer or director MAY take business opportunity if:

1. It's presented to him in his individual, not corporate, capacity

2. Opportunity is not essential to the corporation

3. Corporation holds no interest or expectancy, AND

4. Fiduciary has not wrongfully used corporate resources in pursuing opportunity

d. Executive Compensation and the Waste Doctrine
i. Actions Against Unreasonable Compensation:

1. Duty of loyalty claim - conflict of interest in setting salary

2. Duty of care claim - grossly negligent process for deciding salary

3. Duty of care claim - board substantively committed waste

ii. Waste Doctrine - unreasonable exchange of consideration (no business purpose)

iii. EXCEPT, okay if:

1. Any substantial consideration is received, AND

2. Good faith judgment

4. Duties of Controlling Shareholders
a. Generally, shareholder has no duty to corporation or other shareholders

b. HOWEVER, shareholder owes fiduciary duties only if it owns a majority interest in or exercises control over the business affairs of the corporation

c. Conflict of Interest Transactions
i. When a controlling shareholder engages in self-dealing (benefitting the shareholder to the expense of the minority) the entire fairness test will be used

ii. Otherwise, if no showing of self-dealing, then business judgment rule is used

d. Sales of Control
i. Generally, controlling shareholders can transfer their controlling interest at a premium, absent looting or corporate assets, conversion of corporate opportunity, fraud or bad faith
5. Exculpation Statutes
a. DGCL §102(b)(7): Allows for provisions in certificate of incorporation that eliminate the personal liability of a director for monetary damages from breach of fiduciary duty, EXCEPT:
i. For breach of duty of loyalty

ii. Acts or omissions not in good faith

iii. Intentional misconduct

iv. Knowing violation of the law

v. Improper distributions

vi. Any transaction from which the director derived an improper personal benefit

b. Self-Executing Statutes - direct alteration of the standard of liability needed to recover

6. Indemnification and Insurance
a. DGCL §145: Corporation may indemnify any person who was or is a party to any action resulting from that person's good faith role as director, officer, employee, or agent

b. DGCL §145(c): Mandatory indemnification when director/officer prevails

c. DGCL §145(g): Corporation may purchase D&O insurance for director/officers

DISSENSION IN THE CLOSELY HELD CORPORATION:
1. Dissolution
a. DGCL §275: Voluntary - requires board approval & majority of stockholders

b. DGCL §273: Involuntary - petitioned by s/h; court ordered

c. DGCL §510: Administrative - failure to meet requirements, taxes, etc

2. Deadlock
a. DGCL §273: Where there are 2 shareholders in a joint venture, unable to agree

b. How to fix this?

i. Put a deadlock clause in the bylaws

ii. Make there be an odd number of directors

iii. Buy-sell agreements

iv. Arbitration clauses

3. Oppression
a. Delaware adopts a "no special rule" for minority shareholder oppression

b. HOWEVER, a corporation may elect to be treated as a close corporation
4. Remedies for Dissension
a. Court-ordered buy-outs

b. Appointing a receiver (DGCL §226, 352, 353)

c. Ordering an accounting for misappropriated funds

d. Enjoining continuing acts of oppression

e. Awarding damages (even punitive damages)

5. The Concept of "Fair Value”
a. No minority discount for buy-out valuation purposes where purchaser has control

b. Generally, no marketability discount allowed in valuing a going-concern, unless extraordinary circumstances exist, so long as it's fair and equitable to all parties

c. "Fair market value" - the price at which property would change hands between a willing buyer and a willing seller when neither party is under an obligation to act

FUNDAMENTAL TRANSACTIONS:
1. Certificate Amendments
a. DGCL §242: After payment is received for stock, you can amend certificate by:

i. Formal resolution by the board of directors submitting to shareholder vote
ii. Written notice of the proposed amendment given to each shareholder

iii. Amendment must be approved by a majority of all shares entitled to vote (not majority of those present)

b. Requires a majority of total shares entitled to vote AND a majority of each class
2. Bylaw Amendments
a. DGCL §109(a): Shareholders can always have power to adopt, amend or repeal bylaws

b. Certificate of incorporation may allow directors to adopt, amend, or repeal bylaws

c. Board of directors may restrict the power of shareholders to amend by requiring greater than a majority vote

3. Sales of Assets
a. Transactions Triggering Shareholder Rights
i. DGCL §271: Sale of all or substantially all assets may be made if board adopts a resolution that's agreed to by a majority of outstanding stock
ii. If a portion of the business not sold constitutes a substantial, viable, ongoing component of the corporation, the sale is NOT subject to §271 (regular sale)

iii. Similar to a sale outside the normal course of business - requires shareholder vote

b. Appraisal
i. Discounted Cash Flow Method - major method in Delaware

ii. Delaware Block Method - weighted average (market, earnings, net assets)

4. Mergers
a. DGCL §251(a): Merger is combination of two corp's into a single corp; one survives

b. Board of directors must approve a resolution setting for the merger agreement

c. Merger agreement must be approved by a majority of the shares entitled to vote

d. Merger agreement is filed with the Secretary of State
e. De Facto Merger - okay; sale of assets under §271 followed by mandatory liquidation

i. "Independent Legal Significance" - Delaware courts respect transaction's form
5. Dissolution
a. DGCL §275: Requires board approval and majority of shareholders entitled to vote

DERIVATIVE SUITS:
1. Direct Suit - enforcement of rights belonging to a shareholder
2. Derivative Suit - Action brought by one or more shareholders to vindicate rights belong to the corporation
THE LIMITED LIABILITY COMPANY (LLC):
FORMATION:
1. File the Certification of Formation with the Secretary of State

2. Governing document is the Operating Agreement
3. Freedom of contract is central to the LLC structure

THE ROLE OF CONTRACT:
1. Far fewer governance rules than the other statutory forms

2. Typically contain few or no default rules on meetings, quorum, and notice

3. Courts generally defer to the operating agreement when it's not silent

MANAGEMENT AND OPERATION:
1. Most states assign all management functions to members as a default

2. Member-managed - resembles a general partnership (with limited liability)

3. Manager-managed - resembles a corporation

4. Authority
a. Members in a member-managed LLC can bind the LLC

b. Members in a manager-managed LLC usually cannot bind LLC

FINANCIAL RIGHTS AND OBLIGATIONS:
1. Capital accounts are usually established

2. Allocation of taxable income does NOT create right to distributions

NATURE OF LLC'S: REGULATORY ISSUES:
1. LLC's are hybrid entities - not corporations; not partnerships

2. Therefore, it may cause problems with other statutes (securities, licensing)

ENTITY STATUS:
1. LLC is a separate legal entity with an identity distinct from its owners

2. Once property is contributed to an LLC, members have no direct ownership in that property

3. Citizenship for diversity jurisdiction is citizenship of its members

LIMITED LIABILITY:
1. The Scope of Limited Liability
a. Obligations & liabilities of the LLC, whether arising in tort or contract, are solely the debts of the company

b. A member or manager is not personally liable for a liability of the LLC solely because of the fact that he is a member or manager
c. HOWEVER, fraud, lying, etc. can subject members to liability despite limited liability status

2. Piercing the Veil
a. If the LLC is the individual's alter ego, then limited liability may be pierced

i. Inadequate capitalization

ii. Commingling funds

iii. Fraud

FIDUCIARY DUTIES:

1. Members in a member-managed LLC owe fiduciary duties to the LLC

2. Managers in a manager-managed LLC owe fiduciary duties to the LLC

3. Sometimes, these fiduciaries owe duties to other members (depends on statute)

4. Most LLC statutes allow for derivative actions

OWNERSHIP INTERESTS AND TRANSFERABILITY:
1. Ownership interest in LLC entitles a member to:

a. Right to receive distributions and share in profits/losses (Financial Rights)

b. Right to participate in management and control of business (Management Rights)

2. Assignment of an LLC interest transfers financial rights, but NOT management rights

3. Usually can't obtain management rights on transfer with unanimous consent of members

4. Charging orders are available for LLC's creditors

EXIT RIGHTS: DISSOCIATION AND DISSOLUTION:
1. Member typically dissociates upon the occurrence of certain events, such as withdrawal, resignation, death, or bankruptcy

2. Delaware has no default dissolution provision

3. Under ULLCA, you can voluntarily dissociate and LLC must buy you out

THE LIMITED PARTNERSHIP:
FORMATION:
1. File a certificate of limited partnership with Secretary of State:
a. Name of limited partnership

b. Address of the office; name and address of registered agent

c. Name and business address of each general partner

d. Date that partnership is to dissolve

2. Not required to have a limited partnership agreement

3. Formation Defects
a. RULPA §201(b): Formed if there is substantial compliance with requirements

b. RULPA §304: Protection to a person who makes a contribution under the mistaken (but good faith) belief that he is a limited partner

MANAGEMENT AND OPERATION:
1. RULPA §403(a): General partner in LP has same rights and powers as in general partnership

2. RULPA does NOT expressly state that limited partners can't participate in management

3. Limited partners have no agency authority merely as a result of their limited partner status

4. RULPA §302: Limited partner has no voting rights (unless agreement says otherwise)

5. RULPA §305: General and limited partners have rights to inspects books
FINANCIAL RIGHTS AND OBLIGATIONS:
1. RULPA §503-04: Unless otherwise agreed in a partnership agreement, the profits, losses, and distributions of an LP shall be allocated on the basis of value of the contributions made to the extend not returned (different than "equal sharing" rule of general partnerships)

2. RULPA §502: Protects creditors by requiring limited partner to perform on promise to make contributions to the LP
3. RULPA §607: Distribution to a partner is prohibited if it would leave the firm insolvent

4. RULPA §601: Partners have no default right to demand distributions
5. RULPA §604: Default buyout right upon withdrawal
ENTITY STATUS:
1. Generally treated as a separate entity, although RULPA doesn't state explicitly
LIMITED LIABILITY:
1. The Control Rule
a. A limited partner can lose limited liability protection if it participates in the control of the business
b. Holzman case: Absolute power to withdraw money was too much control; they could easily take control by refusing to sign checks

c. RULPA §303: If limited partner participates in control, he is liable ONLY to third parties reasonably believing, based on limited partner's conduct, that he is a general partner

d. RULPA §303(b): Safe Harbor: The following are not "control" of business activities:

i. Being an officer, director, or shareholder of the GP that is a corporation

ii. Consulting with and advising the GP with respect to the business

iii. Acting as surety or guaranteeing obligations of the LP

iv. Voting in extraordinary matters

2. Control of the "Entity" General Partner
a. Generally, such a situation is permitted

FIDUCIARY DUTIES:
1. General Partners
a. RULPA doesn't expressly deal with fiduciary duties of general partners, so look to RUPA §404 for this

2. Limited Partners
a. Not expressly stated in RULPA

b. However, limited partners likely owe fiduciary duties to other partners and LP

OWNERSHIP INTERESTS AND TRANSFERABILITY:
1. RULPA §702: Default rule is that ONLY financial rights are transferable

2. Entity General Partners:
a. Some courts have held that a transfer of control of a corporate general partner is prohibited as an indirect transfer of a general partner interest

3. Charging Orders
a. RULPA §703: Creditor may charge the partnership interest, but only gets distributions

EXIT RIGHTS: DISSOCIATION AND DISSOLUTION:
1. Dissociation
a. RULPA §402: Events of withdrawal of a partner (voluntary withdrawal, bankruptcy)

b. RULPA §604: Partner shall receive the fair value of his interest in the partnership
c. Presence of exit rights hinders the ability to minimize estate and gift taxes

2. Dissolution
a. RULPA §801: Limited partnership is dissolved by these factors

b. Dissolution is NOT caused by the dissociation of a partner

c. RULPA §802: Allows for judicial dissolution if not reasonably practical to carry on

THE LIMITED LIABILITY PARTNERSHIP (LLP):
FORMATION:
1. A general partnership must file an application/registration with Secretary of State

2. Some jurisdictions require a specified amount of liability insurance for malpractice; some jurisdictions may also allow for a segregated fund or pooling
LIMITED LIABILITY:

1. Each general partner is liable for (all are "general" partners):
a. His own wrongful actions
b. Actions of others under their direct supervision
c. Pure contract claims (failure to perform/default)

THE LIMITED LIABILITY LIMITED PARTNERSHIP (LLLP):
1. Formed by a limited partnership registering as an LLP

2. A limited partnership where all have limited liability (including general partner)

3. General partner in a LLLP is liable only when a general partner is liable for LLP's (see above)

4. Control rule violations won't result in loss of limited liability protection for limited partners

5. LLLP status in a RULPA jurisdiction may provide the GP more limited liability protection than the limited partners because the limited partner's can't participate in management
