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I. Philosophical Background to Law
A. Hobbes:  man is innately brutish and mean; compact of government gives complete power to a sovereign in an effort to achieve order.
B. Austin:   “Austinian Positivism” holds that a sovereign has authority to impose sanctions – definition of law – command of sovereign is absolute; no questions of “good.”
C. Bentham:  take a vote to determine “good”; parliament that passes laws, sovereign that administers it (democracy.  Legislation is based on majority of happy people.
i. Hobbes, Austin, Bentham:  people’s rights come ONLY THROUGH GOV’T.

D. Locke:  natural rights to life, liberty, property.  Constitution is a Lockian document.  Sovereign is a holder of delegated power who can only protect the natural rights of people.  Gov’t should keep out of people’s business.
i. SCOTUS breaks down into camps based on natural rights:  

1. On the left, we have Ginsberg et al who think that natural rights are just that; natural; they don’t have to be enumerated in the Constitution for people to have them… for example right to privacy is natural right.

2. And on the right, we have Scalia et al who think that since these rights are not enumerated in the Constitution, people don’t have them.  Don’t read things into the Constitution…

E. Conflict btwn Lockian Constitution and Hobbsian US Gov’t.

F. Rational Maximization of Utility

i. Chicago School

ii. Market makes utility:  selling babies, legalizing drugs = maximizing utility
iii. Adam Smith, Posner, Charles Friedman

iv. Gov’t and courts should do nothing but maintain the integrity of the market

v. Issues to be decided by what is most efficient, what is best use, what is most profitable

G. Law & Economics

i. Kaldor-Hicks:  Greater quantity of people happy than those that are unhappy, then efficiency exists.

1. If you’re willing and able to pay and you don’t, then Kaldor Hicks.

ii. If you’re willing to pay and you do, then Pareto superior.

iii. If you’re unwilling to pay and you don’t, utilitarianism, which sort of seems like theft.

iv. Cost externalities – Hadacheck and pollution; costs of pollution, etc. are probably not reflected in price of bricks.

H. Holmes/Legal Realism/Critical Legal Studies
i. Opposite to Law & Economics:  position is what’s wrong is entrenched economic system we have because it protects the unfeeling, unsympathetic establishment that works to oppress the poor.

ii. Function of Judge:  apply law (command of sovereign) to facts and make a decision.  Decisions should be based on policy.  Look not only at the past, but towards the future.
iii. Pick the decision that best benefits society

iv. Law is a prediction; must look at worst case scenario

I. Naturalistic Fallacy:  It is an error to get a normative (“oughtness”) statement from a statement of reality(don’t equate pleasure with goodness or oughtness.  E.g., M&M’s taste good, so everyone must eat them…
II. Eminent Domain and Regulatory Takings

A. Eminent domain is the power of government to force transfers of property from owners to itself, or to other entities commonly invested with the power of eminent domain, such as public utilities and public schools, or at times, to other private parties.  This power is confirmed by the 5th Amendment, made applicable to the states by the 14th Amendment.  Note that the 5th Amendment doesn’t grant the taking power, but only confirms it as a firmly established pre-existing power.

i. 5th Amendment

1. … nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation…

B. Questions to ask:

i. Is it a taking?

ii. Can Gov’t do it?

1. Ambler:  police power substantially advances public purpose

2. Midkiff:  police power must be rationally related to conceivable public purpose

3. Nollan:  essential nexus between police power and public purpose

iii. Must Gov’t pay?

1. Finally decided in 1st English!
C. Important terms:

i. Compensation:  usu. market value of property immediately prior to taking

ii. Police power:  authority under which regulations or eminent domain is allowed; must be rationally related to a conceivable public purpose, i.e. health, safety, welfare.

iii. Inverse condemnation:  owner sues gov’t for using property without compensation; seeks compensation by proving that property has been effectively taken

iv. Average Reciprocity of Advantage:  while some regulations restricting property result in some loss, they also create same gains; things tend to average out in the end, if the loss is not too heavily visited on the few (PN Coal)
v. Essential Nexus:  tight means-end fit between the state interest being promoted and the regulation chosen to accomplish it.  (Nollan)
vi. Rough Proportionality:  tight fit between the impact of the property owner’s development and the regulations done in response to the development.  Extension of Avg. Reciprocity of Advantage theory advanced in Penn Coal.  (Dollan)
vii. Reasonable Investment Backed Expectations:  expectations that investment in property will yield a higher return after development; must be REASONABLE, so if a prior law restricts the planned development, then it would be unreasonable to expect returns from this type of development because the proposed development is either restricted or illegal.  (Lucas)
D. Prohibition was the biggest unpaid taking and gov’t didn’t pay b/c it was a Constitutional Amendment.

E. Cases

i. Midkiff:  POLICE POWER MUST BE RATIONALLY RELATED TO A CONCEIVABLE PUBLIC USE.

1. When exercise of eminent domain is rationally related to a conceivable public purpose, government can exercise this power.

2. Establishes test for CAN GOV’T DO IT?

3. Property owners lost out here; LOCKE WOULDN’T LIKE IT.

4. Rich landowners are freed from paying taxes on sale of land b/c it’s been condemned by the gov’t; once again the rich win over the poor.

ii. Loretto:  ANY PHYSICAL OCCUPATION IS A TAKING; GOV’T MUST PAY.

1. Court here focused on what was taken rather than what was left.

2. Permanent physical occupation authorized by the gov’t is a taking, period.

3. Interference with the property owner’s inalienable right to exclude = taking.  LOCKE WOULD LIKE THIS.   AUSTIN MIGHT NOT B/C IT GOES AGAINST THE STATUTE; STATUTE WAS STRUCK DOWN.
4. No question of whether gov’t can do this, simply a question of whether gov’t must pay.

iii. Hadacheck:  IT’S OKAY TO REGULATE NUISANCES W/OUT PAYING.

iv. PN Coal:  WHEN A REGULATION GOES TOO FAR, IT’S A TAKING AND MUST BE JUSTIFIED AS SUCH.  ALSO AVG. RECIPROCITY OF ADV. THEORY:  if legislation takes something away from you, you ought to get something back.
1. Who wins a battle over mineral interests if mining them might cause sinkholes?  Mining company—they had reasonable investment backed expectations and it would actually be a taking if their rights were abrogated.

2. Deed clearly reserves rights to remove coal under the property and indicates grantees take premises w/all risks and waives all claims for damages that may arise from this removal.

3. Property case or K case?  More of a K case.

4. Court focused on what was TAKEN.

5. Kohler act can’t be sustained as an exercise of police power.  Rights of the public are those that it has paid for.  If representatives are too short-sighted to make sure they get all the rights necessary, too bad for them.

6. Surface owner got cheated out by big business.  Austin doesn’t like it b/c a law was stricken (Kohler Act).  Property’s utility is maximized.  Locke in a muddle… surface v. mineral rights.
7. Court ruled that a taking doesn’t take place if the prohibition applies over a broad cross section of land and secures an average reciprocity of advantage.

v. PN Central:  INFRINGEMENT ON REASONABLE INVESTMENT BACKED EXPECTATIONS MAY BE A TAKING.

1. Do restrictions authorized by the NY historical land preservation statute on the air space over Grand Central Station constitute a taking?  Court says no b/c the restrictions are substantially related to the promotion of the general public welfare.

2. Court focused on what was LEFT.

3. Dissent by RENQUIST says that the act prevented reasonable investment backed expectations and as such was a taking.  Rehnquist also said that the owners of landmark buildings were being forced to shoulder the entire burden for the public(no average reciprocity of advantage here.
vi. Lucas:  WHEN A REGULATION REDUCES VALUE TO ZERO, THEN IT’S A TAKING AND COMPENSATION IS REQUIRED UNLESS COMMON LAW BACKGROUND PREVENTED THAT USE ANYWAY.

1. Court focused on what’s left.  When all of a property’s value is taken, even if there’s an overwhelming public interest, then there’s a taking.

2. Relationship to Penn Central – wouldn’t be reasonable investment backed expectations if background of common law prevented development proposed.

3. Texas Open Beaches Law:  neatly avoids this problem b/c it established that a public easement existed by adverse possession of the public for over 10 years of easement to beach.

vii. Palazzolo:  WHEN THERE’S SOME VALUE LEFT, THEN IT’S NOT A TAKING.
1. There was no reasonable investment backed expectation because the law was in effect before property was bought.

2. Even if there’s 1% value left and 99% value taken, then there’s not a taking.  Focus here on what’s LEFT. 

3. Different scenario entirely if focus on what’s taken; 99% value was taken, so compensation would be due.

viii. Nollan:  ESSENTIAL NEXUS BETWEEN CONCEIVABLE PUBLIC USE AND TAKING ( FURTHERS REFINES DECISION IN MIDKIFF.

1. Exaction case.  
2. Must be an “essential nexus” between the public use and the exaction.  In this case, there wasn’t such a relationship.  Public use was “view of the beach” and exaction required easement to beach.  Therefore, the easement is a taking and gov’t must pay.
ix. Dolan:  EXACTION MUST BE ROUGHLY PROPORTIONAL TO ADVERSE IMPACT OF DEVELOPMENT ON PUBLIC GOOD OR IT’S A TAKING.  RELATED TO AVG. RECIPROCITY OF ADVANTAGE IN PENN COAL.
1. Since Dolan’s property backed up to the flood plain and your proposed development will increase traffic, she was told to donate land for flood control and land for hiking and biking trails.  

2. Was there an essential nexus btwn the exaction and the public use?  Court says yes.  But, even though a nexus exists, there must be some “rough proportionality” between the thing exacted and the development permitted in exchange.

3. Does the regulation go too far, and thus become a taking that requires compensation?  Court says maybe and remands.  

4. Focus here on what’s TAKEN.

x. 1st English:  WHEN GOV’T TAKES, COMPENSATION IS DUE FOR THE TIME OF THE TAKING.
III. Zoning

A. Houston has no zoning.  Pasadena is the next biggest city in the country w/out zoning.

B. Ambler case and relationship of zoning to eminent domain:

i. Lower court said zoning was unconstitutional because “when regulation goes too far, it’s a taking.”

ii. Penn Coal decision happened right before Ambler case; district court was influenced by this decision.  
iii. But SCOTUS overturned lower court’s decision and said that zoning is ok when it has a substantial relation to public health, safety, and welfare.  Foreshadowing of rational relationship in Midkiff decision.
iv. Must gov’t pay for zoning?  Court says no.  Zoning is likened to regulation of nuisance ( Hadacheck.

v. AMBLER (substantially advances HSW) ( MIDKIFF (rationally related to conceivable public purpose) ( NOLLAN (action and legitimate public purpose must have essential nexus)

C. State Zoning Enabling Act

i. After Ambler, almost all states enacted similar legislation.

ii. Land use zoning affects private property.

iii. Legislature gives sets up guidelines reflecting HSW; sets up Zoning Board which establishes zones:  commercial, residential, industrial

iv. Function of zoning is to promote the HSW of the people; enables planners to be economical about public expenditures, transportation, energy, sewage lines, etc.  OR IS IT SIMPLY A WAY FOR THE RICH TO FURTHER SEPARATE THEMSELVES FROM THE POOR??

v. Two functions of zoning:

1. Legislative(Planning/Zoning Commission(substantive due process(can government do this?(is it rationally related to HSW?

a. Substantive Due Process(focuses on the general public; rationally related to HSW

b. Zoning Amendment:  allows legislative body to respond to a request for changes or make changes because of general changes in the area controlled by the zoning.  Comes through a recommendation of the Zoning Comm. to the legislature, then public hearings, etc.  Not an ADJUDICATIVE FUNCTION

i. Suits against re-zoning amendments can fall under

1. Grounds of unconstitutionality:  not rationally related to HSW (see Nollan case) or

2. Violations of statute:  not part of the comprehensive plan (spot zoning).

c. Special Use Permit(depends on how it is arrived at; if zoning commission calls their friends for advice or takes advice from others, it’s legislative.  But if the commission just looks at the case and decides, then it may be adjudicative.  Careful here…

2. Adjudicative(Board of Adjustment(Looks at specific application of rules to a specific case(Procedural due process

a. Procedural Due Process(focuses on an individual; notice, hearing, evidence, impartial decision makers with review of decision, articulated reasons for making the decision

b. Variance

c. Special Exception(a use that needs an eye kept on it to make sure it doesn’t fall outside of the plan

3. Fasano case:  held that rezoning should be cases of adjudication, with the burden on the zoners to show the need for the change and how it will be affected by the change.  Problem here is that shifting from legislative to adjudicative function is contrary to a city council’s nature… by nature they are concerned with their constituents.  The decision here should’ve been adjudicative; but it was actually legislative b/c the board listened to their constituents.  Also, Sunnyvale, TX case was similar; people got so pissed off there that the guy requesting the zoning amendment was shot!

4. PUD’s:  planned use developments; these can be set up in the comprehensive plan and they remove the complaint that a zoning decision is unconstitutional or non-statutory.

IV. Land Transactions

A. Introduction to Buying & Selling
i. Listing Agreement:  open (broker gets fee only if he sells house) v. exclusive (broker gets fee no matter who sells house)

ii. Earnest Money K(bilateral executory K; a promise (K) that a contract will be signed later—usually about 60 days to closing.  $ given with EMK is not consideration, but may be liquidated damages should the final K not be signed.
iii. After EMK and before Closing

1. Title insurance company or attorney searches title

a. Start with present owner and using the grantee index, take “chain of title” back to a grant from the sovereign.

b. Then “back track” title through other indices to determine whether any adverse interests have been created.

c. Certificate of title then granted.

d. System of “abstracting” title

i. Abstractor assembles all the pertinent records and abstracts or abbreviates their content.  Then the abstract is examined by an attorney who certifies the title.

e. Then, in either traditional chain of title or abstract title, the certificate is submitted to a title insurance company, guaranteeing the title.

f. Other option is for the title insurance company to do the title search itself.

2. Loan approval process for buyer

iv. Closing

1. Title Insurance Co. usually acts as escrow agent at closing

2. Seller signs deed conveying title to buyer

3. Buyer signs deed of trust, which is the mortgage, and the note, which is the loan.

4. Seller=Grantor; Buyer=Grantee; Buyer=Mortgagor; Bank=Mortgagee

B. Typical Home Sale:

i. Seller lists property w/real estate broker, with a 6% commission.

ii. After negotiating price and other matters, seller and buyer sign a contract for sale, which will call for the deal to be closed at some future time, usually 60 days.  The contract requires the buyer to make a down payment, called earnest money, that the buyer forfeits if she backs out of the contract without good reason.

iii. Between signing the EMK and the closing, the parties or their agents investigate the seller’s title, assuring the buyer that the seller has good title.  The buyer or her agents inspect the property for defects and, if the buyer is not paying all cash, arrange financing from a lender.
iv. At the closing, the buyer receives and records the seller’s deed in the county courthouse.  If the buyer has arranged a loan, the buyer executes a mortgage to the bank or other lender, which is also recorded.  The seller receives a check for the purchase price.

v. Generally, an attorney is not necessary to the process, unless it is a more complicated commercial transaction.

C. Contract of Sale

i. Statute of Frauds:  K for sale of land not enforceable unless written memo signed by party to be bound.
1. Fraud:   knowing misrepresentation upon which another party relies to their detriment.  Scienter:  intentional misrepresentation.
2. Part Performance:  (1) paying purchase price; (2) taking possession; and (3) making improvements.  Defeats the Statute of Frauds writing requirement.

3. Estoppel applies when unconscionable injury would occur from denying enforcement of the oral K after one party has been induced by the other to seriously change his position on this promise.  Estopped from invoking Statute of Frauds here, too.

4. Hickey v. Green:  court ordered specific performance; promissory estoppel on oral K, overcame SOF because promisee relied to their detriment on oral K; they sold their property to move.

ii. Marketable Title

1. A title not subject to such reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent, intelligent person.

2. Lohmeyer v. Bower:  violation of zoning ordinance made title unmarketable here; deed restrictions okay because buyer knew about these, but zoning ordinance violation made title unmarketable.  Lohmeyer didn’t contract to buy what he bought; tender problem.

3. Quiet Title called “Trespass to Try Title” in Texas… title by adverse possession; possessor sues title holder of record to get paper title

4. Requires tender of title; ensures that both parties get what they bargained for.  Buyer of land wants right to live on, occupy, use and eventually sell the land, so he wants marketable title.  
a. Generally, Quite Title or Trespass to Try Title will only be used when a ( wants to sell the land, or when the adverse possessor raises it as an affirmative defense.

5. M&M Example(tender

6. Dead Cow Example(didn’t bargain for a dead cow; didn’t bargain for property that is unmarketable (even if made so by ghosts!)

7. Equitable Conversion (p. 589):  equity regards as done what ought to be done.  The buyer is viewed in equity as the owner from the date of the contract (thus having equitable title); the seller has a claim for money secured by a vendor’s lien on the land.  The seller is also said to hold the legal title as trustee for the buyer.
a. Important in inheritances(one of the parties to a K for the sale of land dies and the issue arises whether the decedent’s interest is real property or personal property.  If equitable conversion has occurred, the seller’s interest is personal property (right to the purchase price), and the buyer is treated as the owner of the land.
i. Example:  O, owner of Blackacre, contracts to sell Blackacre to A for $10,000.  Before closing, O dies intestate.  By the applicable intestacy statute, B succeeds to O’s real property and C succeeds to O’s personal property.  Under equitable conversion, C is entitled to the $10,000 when it is paid, and B takes nothing.

b. Important in risk of loss(who should bear loss if fire destroys home before buyer takes possession?  According to K law, the buyer.  So, according to equitable conversion, the buyer has the burden should the house be destroyed.  Not a good deal when the buyer hasn’t taken possession.
i. But the Uniform Vendor & Purchaser Act holds that risk of loss is placed on the party in possession, so it redresses the problem of equitable conversion.

iii. Duty to Disclose

1. Stambovsky v. Ackley:  Rescission as a matter of equity.  Seller didn’t tender house as buyer expected; haunted house wasn’t what buyer bargained for.  Analogous to marketable title because buyer didn’t get what he bargained for.  Ghosts were a defect that buyer should have disclosed to seller, because where a condition which has been created by the seller materially impairs the value of the contract and is peculiarly within the knowledge of the seller or unlikely to be discovered by a prudent purchaser exercising due care with respect to the subject transaction, nondisclosure constitutes a basis for rescission as a matter of equity.

2. Johnson v. Davis:  Johnson knew that roof leaked, but they affirmatively represented to the Davises that there were no problems with the roof.  When a seller of a home knows of facts materially affecting the value of the property which are not readily observable and are not known to the buyer, the seller is under a duty to disclose them to the buyer.  NO MORE CAVEAT EMPTOR in real estate transactions.

3. CERCLA (Comprehensive Environmental Response, Compensation & Liability Act):  strict liability for cleanup costs of a hazardous waste site upon any current owner or operator of a site containing hazardous waste, any prior owner or operator of the site at the time it was contaminated, any generator of hazardous waste, and transporters of hazardous waste.  EPA authorized to use superfund to clean up, then sue the responsible parties to recover costs.  

a. Act provides for an INNOCENT LANDOWNER DEFENSE, which is available to a person who buys the property after the site is contaminated and doesn’t know or have reason to  know that any hazardous substance has been released on the property.  If the buyer makes all appropriate inquiries into previous ownership and users of the property, the buyer can escape cleanup liability.
b. Professional sellers and brokers of new homes have a duty to disclose to potential buyers the existence of off-site as well as on-site conditions that are sufficient to materiality affect the habitability, use or enjoyment of the property and thus render the property less desirable or valuable to reasonable buyers.

4. Generally, an “as is” clause in a sales contract will be upheld if the defects are reasonably discoverable and there is no fraud.  But if there is a fraudulent representation or concealment of information by the seller, the buyer is not bound by the “as is” clause.

5. Seller and Broker can be liable here.

6. Can be fraud, concealment or non-disclosure

7. Broker tries shifts this liability to seller in a Listing Agreement by the disclosure checklist

8. Once you find out or SHOULD HAVE KNOWN that something wasn’t disclosed or was concealed, then the statute of limitations begins running; time may run out before you get a chance to sue for damages.

9. Deceptive Trace Practices Act:  non-disclosure of material fact that buyer relied upon in making a decision to purchase falls under this act.

iv. Merger Doctrine(Parole Evidence Rule

1. Prior written and oral agreements and contemporaneous agreements are incompetent to change the contractual agreement.  The EMK is wiped out by this rule once the deed is signed.  EMK is “merged” into the deed and all the warranties, etc. that were contained in it are gone(“poof.”

v. Implied Warranty of Quality(NEW HOME SALES
Developer(Deed 1(Builder(Deed 2(Purchaser(Deed 3(Resale Purchaser
Deed 1:  map, subdivision, regulations, streets, sewers, utilities; but no implied warranty of quality here b/c the developer and builder are working on equal footing.  However, if subsequent problems arise, courts may allow the purchaser or even subsequent to go back to the developer to help protect the purchaser’s interests.  In CA, a court let them go all the way back to the financier, but not generally a position followed by other courts.  May have a negligence cause of action (TORT) or an implied warranty cause of action (K).

Deed 2:  builder gives implied warranty of quality, habitability, and good workmanlike building.  This warranty flows with the land to subsequent purchasers, except as limited below.
1. Remember cookie/nail case mentioned in class!!

2. With the theory of Caveat Emptor and the Doctrine of Merger, a builder would have no liability if the house crumbles, once closing has happened.  Before closing, there would be liability in K; but after K, there’s only liability in tort.  In tort, there is generally no economic remedy… only can get damages for personal injuries.  So, courts came up with implied warranty of quality, which makes this a K claim.

3. Pretty much does away with caveat emptor, especially in the sale of real estate by a vendor-builder.

4. Uniform Land Transactions Act:  provides for two implied warranties against persons who are in the business of selling real estate:  (1) warranty of suitability, which applies in new and used buildings; and (2) warranty of quality, which applies only in new buildings.  Warranty of quality runs with the land to subsequent buyers.  Six years is the statute of limitations on warranty of quality.  Not yet adopted by any states, but courts will probably look at this when making decisions.  Only applies to builder/vendor.  Subsequent purchasers must sue under fraud, misrepresentation or failure to disclose.

5. Humbler v. Morton:  Widow Humber sued builder Morton when her house burned down because of poor quality of fireplace.  From that point on, there is an implied warranty of habitability in Texas.

6. Builders tried to overcome this implied warranty, so they tried a disclaimer at closing(UNCONSCIONABLE.  So then they came up with the brilliant idea of creating a Home Owner’s Warranty and selling it.  This way, the buyer pays them for something they are already getting, but now the warranty is expressly limited.

a. Changes made to warranty of habitability through legislation:

i. Buyer must give notice to builder about problems, and a reasonable amount of time to repair.

ii. Recovery is limited to reasonable amount to repair problem(removed from the DTPA, no treble damages here!

iii. Statute of Repose:  usually 10 years beyond which builder’s liability under an implied warranty is no longer there.
D. Deed

i. Title:  mental construct that conveys property rights from one person to another; symbolic representation of land conveyances over time by deed.  Standard enough that title insurers are willing to bet that the property conveyed by deed will stand up to legal claims.  Predictable legal relationship; not a physical thing.

ii. Relative title:  may have title relative to one person, but not another.  Example of Mixon taking Glowinski’s book; she gets the book back because she has title.  Her prior possession of even a stolen book makes her have title against Mixon, but not against the legal owner.  Prior possession is good title against everyone, except the true owner or person from whom the property was stolen.

iii. Warranties of Title

1. General Warranty Deed:  warrants title against all defects in title, whether they arose before or after the grantor took title.  Contains the following express warranties:

a. Covenant of seisin:  warrants that grantor owns the estate that he purports to convey.  PRESENT WARRANTY that can only be breached at closing and statute of limitations starts running at closing.
b. Covenant against encumbrances:  warrants that there are no encumbrances against the property, which may include mortgages, liens, easements, and covenants.  PRESENT WARRANTY, same as above.
i. Frimberger v. Anzellotti:  tried to recover for breach of covenant against encumbrances, but the encumbrance wasn’t a lien, mortgage, etc., it was a regulation that had already been violated.  Court decided not to allow here because there’s no way to look for these types of encumbrances.  No recovery for latent violations of existing land use statutes or ordinances.
c. Covenant of quiet enjoyment:  warrants that the grantee will not be disturbed in possession and enjoyment of the property by assertion of superior title.  FUTURE WARRANTY; breach occurs when quiet enjoyment is interfered with by assertion of superior title.
i. Brown v. Lober:  covenant of quiet enjoyment could potentially be breached, but hadn’t yet been breached, so no suit here.  10-year statute of limitations barred recovery under present seisin warranty, breach of this warranty occurred at closing.
d. Future covenants run with the land to all successors in interest of the grantee.  So, if A gives a general warranty deed to B, and B sells to C, A is liable to C on any of the future covenants in A’s deed.  If the paramount owner, O, evicts C, A is liable to C on the covenant of quiet enjoyment.

e. Present covenants, if not breached when the deed is delivered, can never be breached.  However, if a present covenant is breached when the deed is delivered, the grantee no longer has a covenant, but instead, has a cause of action for the breach of the covenant.  These causes of action generally don’t flow with the land; so for example, C could not sue A for breach of a covenant of seisin.  However, in some states, the chose in action of B against A can be, and is impliedly, assigned to C when B sells the land to C.  Under this view, C can sue A for breach of the covenant of seisin.

i. Rockafellor v. Gray:  privity runs with the land, chose in action runs with the land; but must take possession of the land AND have title to have these benefits.

2. Special Warranty Deed:  only warrants against the grantor’s own acts, but not the acts of others.  “I guarantee I haven’t done anything to mess up title.”

3. Quitclaim:  no warranties of any kind.  “Whatever title I have, if any, I convey to you.”  If grantee takes nothing by the deed, then the grantee cannot sue the grantor.

4. Deeds must contain property description:  

a. Metes and bounds(references to natural or artificial monuments, and from the starting point, reference to directions and distances.

b. Governmental survey, recorded plat, or some other record.

c. Reference to street number or name of the property.

d. Hierarchy of rules to decide cases of conflicting descriptions:

i. Natural monuments (e.g., trees) prevail over artificial monuments (e.g., surveyor’s stakes), which prevail over references to adjacent boundaries (e.g., “to Hunter’s property line”), which prevail over directions (e.g., northwest), which prevail over distances (e.g., 30 feet), which prevail over area (e.g., 5 acres), which prevails over place names (e.g., “The Quinn Farm”).

5. A FORGED DEED IS VOID.  GRANTOR WHOSE SIGNATURE IS FORGED PREVAILS OVER ALL PERSONS, INCLUDING SUBSEQUENT BONA FIDE PURCHASERS FROM THE GRANTEE WHO DO NOT KNOW THE DEED IS FORGED.

a. Forged deed may be marketable, however, because title examiner wouldn’t catch it.  Also, title insurance wouldn’t be liable for it.

6. Most deeds procured by fraud are voidable only by the grantor in an action against the grantee, but subsequent bona fide purchases who are unaware of the fraud will prevail against the grantor.

7. Indenture:  deed copied twice on parchment, signed by both grantor and grantee in both places, then cut apart with a saw tooth or indented edge.  The two halves, one for the grantor and one for grantee, could then be fitted together to show genuineness.

8. Deed poll rule:  if you accept a deed poll, you’re bound by its terms even though you didn’t sign anything.  DEED POLL RULE TRUMPS STATUTE OF FRAUDS!!!
a. Greene v. White: Greene had title on record to land, but Garrett had matured title by adverse possession, so Garrett technically had fee simple in the land.  But Greene drove up in his big car and told Garrett that he owned the land, but he’d sell it to him, reserving mineral rights.  Garrett, poor little guy, accepted the deed poll and paid for land he already owned.  So Greene had mineral rights, but Mandy Garrett didn’t sign over the title, so no effect to her or to him, since both had to sign for it to be effective.  Then Garrett died, and poor Mandy ratified the deed by paying the mortgage and mentioning the deed in other documents.  So the deed, reserving mineral rights, was ratified as to Mandy’s portion, but since Garrett had died, his part had already passed to his heirs.  Therefore only her interest passed to Greene; Garrett’s kids got ½, Green got ½; Mandy got nothing.
i. Exception:  removing or subtracting a portion of granted property.  Grantor has possession of what he is keeping; if he didn’t have possession, he can’t keep it by exception.  IF YOU DON’T OWN IT, YOU CAN’T KEEP IT.
ii. Reservation:  grantor conveys entire interest and grantee re-conveys a portion thereof.  Grantor doesn’t have to have possession of interest to reserve it.  Greene must’ve reserved the mineral rights, not excepted them.  EVEN IF YOU DON’T OWN IT, YOU CAN GET IT CONVEYED BACK.
9. Estoppel by Deed:  grantor conveys land to a grantee that grantor doesn’t own, and the grantor warrants title to the land.  Grantor subsequently acquires title to land and is estopped from denying that he had title at the time of the deed and that title passed to the grantee.  Conceptually, title remains with grantor, but grantor loses all rights.  

10. Doctrine of After-Acquired Title:  title flashes through grantor to grantee; gets rid of conceptual problem of estoppel by deed.  Both estoppel by deed and after-acquired title started with warranty deeds, but have been extended to quit claim deeds if the deed represents that the grantor had title.

iv. Delivery

1. To be effective, a deed must be delivered with the intent that it be presently operative.

2. Sometimes, grantor makes an immediate transfer of title to the grantee.  Sometimes, the grantor intends to transfer title when all conditions are fulfilled, so he transfers to an escrow agent, who holds title in trust for the grantee until the conditions are met.  When the agent delivers the deed to the grantee, if necessary to carry out the party’s intent and do equity, the title may relate back to the original date the grantor handed the deed over to the agent.

3. Sweeney:  conditions attached to a deed that is delivered to the grantee are invalid, even should the grantor want these conditions fulfilled prior to delivery.  Once delivery is made, you can’t undeliver it because conditions assigned by the grantor aren’t met, when the grantee has the deed in hand.  For conditions to be effective, the deed must be made to a 3rd party.
4. Title must pas during the lifetime of the grantor, otherwise a deed would be a will, not a deed.  
a. Rosengrant v. Rosengrant:  bad decision here… Rosengrant intended the deed to pass to his son at his death, but court deemed it to be a will rather than a deed, which then failed because it lacked the necessary 2 signatures to give effect to a will.  The right to retrieve a deed negates intent to make it a present gift and turned it into a will.

5. For a gift, delivery is required.  Most gift delivery cases arise when donor/grantor makes a deed/grant to donee/grantee, then donor/grantor dies before delivery and the heirs and donee/grantee fight it out.  If delivery has been made, then grantee wins.  If not delivered, then heirs win.  If grantor intended the gift at the time it was made, then it may indicate grantee wins.  But if grantor wants grantee to get it at grantor’s death, it is more likely to be construed as a will, with requirement of 2 witnesses.  Recording of a deed gives good evidence of intent of grantor to give.

6. Delivery in a commercial transaction is required so that title passes from a remote grantor to grantee.  Grantor signs and mails deed to escrow agent, who then delivers when grantee pays.  What happens when escrow agent delivers deed in violation of conditions imposed by grantor—has title passed?

a. Yes, if grantee quickly sells to another then grantor cannot recover title because 3rd party had power to deliver title.

b. No, so grantor can get title back from another.  But if current good faith purchaser relies to their detriment—estoppel.  Depends if grantor takes quick action; if time passes and grantor fails to take action, it may be construed as a misrepresentation, with reliance on this misrepresentation to the detriment of a subsequent bona fide purchaser.

E. Mortgage

i. Must include a “subject to financing” clause in EMK, or you have to pay cash at closing!

ii. Security to lender is:

1. Promissory Note:  mortgagor (grantee) will repay the entire amount to mortgagee (bank) regardless of value of house

2. Mortgage Document:  creates a lien against the house; gives mortgagee power to foreclose if mortgagor defaults.

3. Vendor’s Lien:  gives high powered rights to mortgagee; mortgagee wants the same priority position as unpaid vendors would have.  Interest advanced from mortgagee to mortgagor was $, so mortgagee has claim to this $ whether home is sold or foreclosed upon.  Vendor’s liens have priority over other types of liens.  Vendor’s liens come from the property rights of the original owner and are retained in the deed; extra security for mortgagee.

iii. History of Mortgages(Jolly Old England
1. Usury, which is charging interest on loans, used to be a crime in England.  So money lenders realized that they could take property from people in exchange for money, and then profit from the property in the form of rents, etc.  Thus, a farmer gives title of his land to lender in exchange for $.  Then lender gets rents and profits from land during the time period agreed upon.  On the “law day,” which was the agreed upon date of the end of the deal, the farmer gives back the $ and the lender gives back the title to the land.  Usually only happened for 3 years.  But what happens when mortgagor can’t pay because of reasons beyond his control?

a. In law, the mortgagor loses… pass the law day, mortgagee keeps the property.

b. In equity, you can redeem yourself through the “equity of redemption”

i. EQUITY OF REDEMPTION:  land is almost always worth more than the debt, so lender would receive a windfall if he got to retain title.  Thus, the borrower, by paying the sum due can redeem the property after the law day.

ii. Thus, lender has title to land, but borrower can redeem at any time.  To remedy this unfairness, the lender could STRICTLY FORECLOSE on the borrower’s right to redeem, which meant setting a final date by which borrower must redeem, or he loses all rights.  But again, since land was almost always worth more than debt, the fair thing to do was hold a FORECLOSURE SALE, with the mortgagor getting any surplus after mortgage is repaid.

iv. Mortgage Foreclosure

1. Mortgagee must foreclose through a suit; mortgagor can redeem up to time of sale; then Sheriff’s sale; any deficiency judgment entered in the abstracts of judgment in the county; any surplus goes back to mortgagor.  More expensive to foreclose here.

v. Deed of Trust Foreclosure

1. Mortgage with power of non-judicial foreclosure.  Trustee is empowered to skip suit and simply file notices; 21 days later there’s a foreclosure sale.  Title then passes.  Any surplus passes to mortgagor; deficiency(mortgagor must sue to recover, obtain judgment and file an abstract of judgment as above.  Cheaper and easier to foreclose.

2. Usually has a “due on sale” clause, which means that the entire mortgage amount is due on the sale of the property.

vi. Assumption:  promise by grantee to repay mortgage, included in the deed.  Novation:  debtor agrees to take a promise from another and releases you from liability.
If grantee takes land “subject to” a mortgage of $70,000:

$100,000 land value

    70,000 O’s mortgage

    30,000 cash paid at sale from grantee to grantor

What happens if grantee stops paying the mortgage?  Mortgagee forecloses; A gets any surplus.  But, O owes any deficiency, UNLESS THE LOAN WAS ASSUMED BY A.  If assumed by A, then both O and A are liable for any deficiency and mortgagee can collect from both or either.  See Foley’s Rule…

Foley’s Rule:  someone else can’t take over your debt by purchasing what you bought from Foley’s.  Someone else can’t take over your home loan simply by buying your home.

F. Examples of Land Transfers(all property transferred from O to A, worth $100,000

i. Conveyance Subject to Debt:

1. P gives O $30,000; deed shows $70,000 mortgage lien as encumbrance.

2. Pay pays off debt if he wants to, no promise from P to pay mortgage, no liability to O or mortgagee.

3. P can walk away free and clear.  But, if foreclosure occurs and there is a surplus, P gets it.

ii. Assumption

1. Same as above, except P promises to pay debt.

2. GWD conveys from O to P subject to existing mortgage and with promise by P to make payments.  P assumes and agrees to pay according to its terms.

3. P becomes obligated by deed poll rule

iii. Contract for Deed (Installment Land Contract)

1. Basically, like land rent to own…

2. K of Adhesion.

3. O agrees to convey title at some point in the future after P makes x amount of payment.  P usually takes possession, but doesn’t have legal title until debt is paid to O.

a. In Texas, for the first 4 years or before 40% of debt is paid, O can take back land and evict P.  After, 48 months or >40% paid, O can foreclose through a Trustee’s Sale

b. Vendee (P) has equitable title against vendor (O) but not against any mortgagee that was PRIOR to installment land K.  If vendor defaults on first mortgage, mortgagee sues to foreclose and must list all people with equity of redemption, which would include vendor and vendee, giving vendee a right to step forward.  If mortgagee doesn’t list vendee, then vendee’s rights are not extinguished.  In a deed of trust, mortgagee only has to give notice to vendor; vendee doesn’t have to have notice and then won’t necessarily step forward for equity of redemption.  Deed of Trust sale extinguishes interest of vendor and vendee… vendee SOL here, even if he paid 99.9% of installment K.

iv. O mortgages land to M to pay a debt of $70,000.  O then conveys land to P for $100,000:

1. If P has cash, P shows up with $100,000 cash.  Escrow agent takes $70,000 and gets release of lien from M.  O takes his $30,000 then conveys title to P with no lien; deed is clean.

2. If P wants to finance, he shows up with new mortgagee and $100,000 cash.  Again, escrow agent takes $70,000 and gets release of lien from M.  O takes his $30,000 then conveys title to P.  P’s new mortgage shows up on lien, as well as the Vendor’s lien to new lender.
V. Title Assurance
A. Introduction

i. Public recording of deeds, mortgages, leases, and other instruments affecting land title began in the 1600s in the US; it wasn’t an English custom.

ii. All states require that land title records be kept by the county recorder in each county.

iii. Recording acts don’t affect the validity of a deed.  A deed is valid and good against the grantor upon delivery without recordation.  The recording system serves other functions:  establishes a system of public recordation of land titles; 
B. Recording System

i. Indexes

1. Grantee Index:  goes back to beginning of county records; shows names of grantees, grantors, and type of deeds, plus a brief property description.  A title insurance company starts here with the seller and goes backward, creating a Skeleton Chain of Title.

2. Grantor Index:  title insurance company goes here second and begins at the oldest records, searches forward to make sure that there are no adverse interests in the land (like dual grantees, but then only one on the subsequent title, etc).  Basically, you go back to the sovereign and make sure land has been conveyed properly all the way to the seller.
3. Record Deed:  copy of deed recorded and sent back to grantee—must be notarized.  Contains copies of deed, mortgage, mechanic’s lien, abstract of judgment.

ii. Property Description Required

1. Recorded deed must contain a property description that is specific enough so that subsequent purchasers can tell what the property is to constitute notice.  “Mother Hubbard” or general property descriptions, while valid between the parties on the deed, may be invalid as they relate to subsequent bona fide purchasers of the same tract of land, because the general property description is not enough so that even a record title search will show a problem.  Luthi v. Evans, p. 669
iii. Types of Recording Acts

1. All states have some type of statute requiring recording of deeds, with both a carrot(recording serves as notice to the public of validity of deed; and a stick(if you don’t record, the title may be voidable to subsequent purchasers.  In Texas:

a. A conveyance of real property is void as to a subsequent purchaser for valuable consideration without notice unless recorded.

2. Race:  As between successive purchasers of Blackacre, the person who wins the race to record prevails.  Whether a subsequent purchaser has actual knowledge of the prior purchaser’s claim is irrelevant.
a. Example:  O, owner of Blackacre, conveys to A, who doesn’t record.  O subsequently conveys to B for valuable consideration.  B actually knows of the deed to A, but B records the deed from O to B.  Under a race statute, B prevails over A, and B owns Blackacre.
3. Notice:  If a subsequent purchaser has notice of a prior unrecorded instrument, the purchaser cannot prevail over the prior grantee.  Thus, in the example above, B would not prevail over A because B has notice of A’s prior deed.  TEXAS HAS THIS TYPE.
a. Example:  O, owner of Blackacre, conveys Blackacre to A, who does not record the deed.  O subsequently conveys Blackacre to B for valuable consideration.  B has no knowledge of A’s deed.  Under a notice statute, B prevails over A even though B doesn’t record the deed from O to B.
b. Example:  After conveyance to B above, suppose that A records his deed prior to B recording his.  Then, C wants to buy B’s land, but in running his title search, he comes across A’s recorded deed.  Then C would have to find out if B had notice and if B didn’t then C, standing in B’s shoes, would prevail over A.
4. Race-Notice:  A subsequent purchaser is protected against prior unrecorded instruments only if he is without notice of the prior instrument AND he records before the prior instrument is recorded.
a. Example:  O conveys to A, who doesn’t record.  O subsequently conveys to B, who doesn’t know of A’s deed.  Then A records,  Then B records.  A prevails over B, because even though B had no notice of A’s deed, B didn’t record before A did.
iv. Type of Notice

1. Actual Notice:  actual personal knowledge of notice.
2. Constructive Notice:  notice the law declares you to have regardless of your actual knowledge.

a. Record:  Words in a deed referring to any other deeds constitute notice of the other deeds.  Harper v. Paradise, p. 713
b. Inquiry:  Burden in on subsequent purchaser to make inquiries of any occupiers regarding any possible rights or encumbrances on property established by their occupation.  

c. Actual possession of property is constructive notice.

C. Bona Fide Purchaser Doctrine (inside back cover of text book)

D. Title Insurance

i. Two policies; mortgagee and purchaser.  Purchaser policy generally up to purchase price of home; mortgagee up to mortgage.
ii. Generally offers insurance for:

1. Title vested otherwise than as stated herein

2. Defects, liens or encumbrances not noted on deed

3. Access

4. Unmarketability

iii. Exclusions:

1. Defects that would’ve been shown by an accurate survey.  Waldorf v. Elgin, p. 717.
iv. Title insurance company defends owner against suit; if they lose, they pay full value of property.  However, if owner only has 20% equity, then owner only gets 20%; mortgagee gets remainder.  Why does a mortgagee want their own policy, then?  Just to have a separate contract and promise directly to them.

v. Mortgagee can assign the title policy to another when they sell the note, but the owner cannot. 

vi. Owner’s policy is not assignable; at sale it becomes a warrantor’s policy, good for 25 years to protect the grantor from any suits.

vii. In the case of a forged deed, the title company will pay their current policy holder.  Then to collect, they will sue the previous title holder for violation of the covenants of the deed; this grantor will turn to its title insurance policy to defend this suit; and so on backwards…

1. Subrogation:  title insurance company steps into the shoes of the grantee to try to collect their damages when they lose a suit on forgery.

viii. Is a title insurance company liable in tort for missing something?  Generally not, because their duty was to themselves.  Generally, they’re only liable to themselves…. You only have a duty to those to whom you assume it; generally any negligence only hurts themselves.

VI. Law of Nuisance

A. Interference with another’s use and enjoyment of their land or unreasonable use of your land so as to interfere with another’s use and enjoyment of their land.
B. Cases:

i. Morgan v. High Penn:  (’s use was determined to be a nuisance.  The court enjoined the use and granted property owners damages.  NOT EFFICIENT
ii. Estancias:  Air conditioning unit was a nuisance to homeowners; court enjoined the apartment building from using it.  But why not order the ( to pay damages to ( or buy them out?  Not very efficient … unless parties bargain.  COASE
iii. Boomer:  ( enjoined from their use, but they were entitled to buy out (’s so that they can continue their nuisance.  KALDOR HICKS.

iv. Spur:  ( enjoined from use, but ( must indemnify.  Economic Analysis done here, too…  COASE?

VII. Law & Economics (AGAIN)

A. Bentham:  goodness = utility = pleasure; most pleasure for most people = utilitarianism.  Determine pleasure by vote.

i. Problem here is that there is no measure of utility with majority approved legislation.  For example, small pleasure to one group may be greatly outweighed by significant pain to another…

ii. $ is a good measure of utility.  

B. Austin:  law = command of sovereign in absolute; disobeying law = sanctions.

C. Bentham + Austin = English Parliamentarian system

D. Posner:  wealth maximization = efficiency.  Legislation should increase utility in a measurable way.

E. Social good v. individual good:  empiricists say it’s the same thing… social good = accumulation of pleasure to individuals.

F. Rational Maximizers of Utility:  exchange $ for pleasure; try to get the best deal you can.

G. Measures of Efficiency:

i. Pareto Superior:  at least one person is better off and no one is worse off.

ii. Kaldor-Hicks:  if the winners by reallocation realize enough utility to be able to pay losers, then it’s a positive social utility whether the winner pays or not.  If reallocation results in a negative outcome, it’s not efficient.

iii. Coase:  doesn’t matter what the initial assignment of rights is, when transaction costs are zero, the parties will still bargain to efficiency.  Also, externalities are reciprocal:  plant pollutes homeowners(assign rights to homeowners, imposes costs of plant; assign rights to plant, imposes costs on homeowners.
1. Holding in favor of lower valued user over higher valued user will give lower valued user bargaining power and should result in an efficient outcome.  BUT DOES IT????  Not really.
H. Externalities

i. Whenever someone makes a decision about how to use resources without taking full account of the effect of the decision, then cost externalities develop.
ii. Theory of Cost Externalities:  every product that reaches the market should be priced so that it bears the total cost of getting it to the market, including any external costs, like pollution, potential litigation, etc.  

iii. Thrust of legislation should impose and internalize cost externalities(enterprise liability in torts.

iv. If you force industry to internalize costs, then prices of products will automatically reflect the proper costs.  But industry says all application of environmental law should be based on a cost-benefit analysis, rather than a cost-externality analysis.

v. Clean Air Act of 1970:  economists were unhappy with this legislation because the cost of cleaning the air was much higher than the value of the few lives lost by the dirty air…  Legislative attempt to impose externalities on the industry.

vi. But, this analysis has been largely replaced by COASE and the theory that cost externalities are reciprocal and thus may be largely irrelevant… even though we spent 2 hours talking about it in class!
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