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Federal Powers

I. Judicial Power 
A. Article III provides that federal courts shall have judicial power over all “cases and controversies”:  arising under the Constitution, laws or treaties of the U.S.; of admiral and maritime jurisdiction; in which the U.S. is a party; between two or more states; between a state and citizens of another state; between citizens of different states; between citizens of the same state claiming lands under grants of different states; and between a state or citizens thereof and foreign states, citizens or subjects.

B. The Supreme Court

1. Art. III provides for “one supreme court”

i. Congress gets to set the size of the court.  It’s been at 9 since 1869; Marshall court was only 6.  Congress can rearrange the timing of the SC; in Marbury, they delayed it.  But now it’s set to commence on the first Monday in October.

ii. SC has both original and appellate jurisdiction

a. Original is most frequently seen in state suing states; but doesn’t happen too often anymore.

b. Most cases are appellate.

c. B/f 1988, most cases were mandatory appeals.  SC got bogged down, so Congress set up laws making appellate jurisdiction discretionary.  Now the writ of certiori; Rule of 4.

d. SC not here to decide state court questions; if decisions made were on adequate and independent state grounds, then the SC won’t hear it.

2. Judicial Review:  nothing explicit in the Constitution that says the Supreme Court should rule on constitutionality of Congressional acts.
i. Marbury v. Madison (1803)  MARSHALL COURT
a. It is emphatically the province and duty of the judicial department to say what the law is.

b. Court here didn’t just narrowly hold on the issues in this case, but took the opportunity to say that the SC reviews laws to determine their Constitutionality

c. Constitution always trumps acts of Congress.

d. Judicial review comes from: 

(1) The Constitution (implicit in its structure)

(2) Legislation

ii. Cooper v. Aaron

a. Held that the SC is the “supreme” interpreter of the Constitution, but remember, Executive has veto; Legislative can amend.

iii. Dickerson v. U.S.

a. Congress cannot overrule SC decisions by legislative enactment.

b. Can’t overrule Miranda by enacting legislation.

c. Must make Constitutional Amendments to overrule SC decisions.

3. Political Questions

i. SC shouldn’t hear political questions, only legal ones.  Questions which are in their nature political or made by Executive branch cannot ever be justiciable.  3 ways of determining justiciability:
a. Textual(Constitution says that Congress or Executive has that job; SC won’t review

b. Structural(Constitution doesn’t explicitly say it, bit it is implicit in the structure of the Constitution (system of “checks & balances”; separation of powers)
(3) Look for text or structure of Constitution to find a reason that the case might belong to some other branch.

c. Prudential(some legal questions ought to be avoided to prevent judicial embarrassment and to prevent the SC from overreaching (like in Marbury decision; appeared to be limiting its boundaries while actually increasing judicial role in Constitutional analysis).
ii. Always start here; jurisdictional decisions come first in analyzing Constitutional problems.

iii. Justiciable cases

a. Powell((House of Representatives):  Congress wanted to deny Powell his seat b/c he had a questionable reputation; but SC says Congress can only look at Constitutional requirements:  age, citizenship, residence.

b. Baker v. Carr (equal protection; 14th Amendment) test for political questions (case was about Equal Protection; “one person, one vote” standard developed here).  
Voting line redrawing…  PAY CLOSE ATTENTION TO TEXT OF CONSTITUTION.
(1) Textually demonstrable Constitutional commitment of the issue to a coordinate political department

(2) Lack of judicially discoverable and manageable standards for resolving issue

(3) Impossibility of deciding w/o an initial policy determination of a kind clearly for non-judicial discretion

(4) Impossibility of a court’s undertaking independent resolution w/o expressing a lack of respect to other branches of gov’t

(5) Unusual need for unquestioning adherence to apolitical decision already made

(6) Potentially of embarrassment from multifarious pronouncements by various departments on one question.

c. Bush v. Gore (Electoral College dispute)
(1) Presidential Election process, Art. XII

(2) Election process set up for Congress is the Electoral Congress

(3) Problem here was that the political process was in disarray, the public wanted the SC to step in and solve the issue

(4) Case looked a lot like a political question, but the SC decided to make a decision anyway.

iv. Non-justiciable cases:

a. Luther(Guarantee Clause:  tension between State & Federal gov’t; political question here left for Congress to decide; Textual decision here, no jurisdiction for the SC

b. Coleman(Constitutional Amendment:  SC has no business in saying how long an amendment should remain available for passage by the States; since Constitutional amendment is the only way to overcome a SC ruling, the SC should stay out of this arena; Textual (Art. 5 gives Congress duty to police ratification process) and prudential decision.
c. Goldwater((treaty; Senator v. Pres):  Carter abrogated a treaty w/o involvement of Congress.  Who has the right to abolish a treaty?  Const is silent on this issue; SC decided it was a political question btw the Leg and the Exec and it shouldn’t get involved.  Structural reasoning here.

d. Nixon((impeachment):  judge took a bribe and was impeached for it by Senate.  Const. gives the Senate the sole duty to try impeachments; SC should stay out.  Only way to remove judges is through impeachment.  Textual, prudential and structural reasoning.

4. Standing

i. Why limit SC review to cases and controversies:

a. To insure that controversies are based on concrete facts, real people and real problems.  NO ADVISORY OPINIONS.

b. To insure vigorous advocacy.

c. To promote judicial restraint.

d. To limit the quantity of litigation.

e. To restrain intermeddlers.

f. COUNTER-MAJORITARIANISM:  The SC isn’t elected and isn’t representing the majority of the people; it protects the rights of the individuals from the will of the majority.  Can’t let the SC take on too much power or it becomes anti-democratic.

ii. Congressional Power to Confer Standing

a. To the extent that the standing barrier is rooted in Constitutional concerns, Congress may not remove it.  But when it rests merely on prudential considerations, Congress may have a greater role.

iii. Constitutional Requirements of Standing; Congress cannot change these:

a. Injury(party has suffered or will imminently suffer an injury; must be real and concrete injury (may be economic in nature), cannot be too speculative in nature.
(1) Lujan (Endangered Species Act):  injury here was deemed too speculative and remote; members of Sierra Club said they might travel to distant countries, but no one actually had concrete plans.  More of a procedural injury, which doesn’t meet the requirements of injury as defined by the Constitution. 
(2) Laidlaw (Clean Water Act):  members of Friends of the Earth testified that they were being deterred from fishing, camping, swimming; SC deemed it enough of an injury to say that the Friends had standing here.

(3) Byrd (Line Item Veto):  Congress said that any member can bring an action alleging the unconstitutionality of any provision of the act; but Byrd’s constituents weren’t directly affected by the line item veto; only a legislative injury here, not enough.

b. Causation(injury caused the harm.  Focus here is on liability(direct liability; can’t bring someone in who is only peripherally involved.
(1) Allen (tax exemption to segregated private schools):  link between injury and alleged gov’t action that caused it.  Too tenuous linking tax exempt status and desegregation.

c. Redressability(both causation and redressability are often intertwined and difficult to separate.  Focuses on remedy.
(2) Lujan

(3) Allen

iv. Prudential Barriers to Standing; SC’s choice; Congress can pass legislation to modify these:

a. 3rd Party Standing

(1) Generally, people need to bring their own suits.  But when a party is unable to bring their own case, the SC may let someone else address the interest.
(2) Craig beer seller case:  beer buyers were discriminated against because of age and sex, but beer seller was allowed to sue b/c of economic interest.

(3) 1st Amendment overbreadth cases are exceptions to general rule.  
b. Generalized Grievances

(1) Complaints against the gov’t that are shared in substantially equal measure by all or a large class of citizens are generally not allowed.

(2) But taxpayers may sue under the Establishment Clause for spending violations.  Taxpayers can challenge gov’t action if they can establish a nexus btw status as a taxpayer, challenged gov’t action, and the precise nature of the Constitutional infringement claimed.
c. Zone of Interest

(1) May bring suit under the zone of interest of the statute, but be careful that it doesn’t violate the Constitutional requirements of injury, causation and redressability.
(i) Bennett:  Another ESA case, but this time people were really harmed and Congress had tightened the wording in the ESA.  Prudential standing obstacles may always be negated by express acts of Congress.

(ii) Akins:  Concrete harm to voting and political rights, even though shared by many people, may confer standing.

d. ANYTIME CONGRESS PASSES LEGISLATION SAYING PEOPLE CAN SUE, THE SC WILL EXAMINE IT UNDER THE CONSTITUTIONAL REQUIREMENTS OF INJURY, CAUSATION & REDRESSABILITY.  Can’t write standing into the law without meeting the Constitutional requirements.
II. Legislative Power

A. Questions to ask:

1. Where in Constitution does Congress get the power?

2. Is there any other Constitutional provision that limits that power?

B. State v. Federal powers

1. McCulloch v. Maryland  MARSHALL COURT
i. Controversy over whether states can tax federal bank.  SC says no.

ii. Rejects “compact” federalism and declares federal gov’t supreme over the states.
iii. Expansively defines Congressional power and broadly interprets the Constitution.

iv. Limits the states’ interference w/federal powers.

v. Powers of Congress are enumerated…  “Necessary and proper” clause gives Congress power to enact legislation.  Commerce clause gives Congress power here.
vi. “We must never forget that it is a CONSTITUTION we are expounding.”  Not just a simple statute that can be broken into elements and strictly interpreted.  Only reason the Constitution has survived is that it can be interpreted broadly.

C. Term Limits Case

1. Actually nothing to do with term limits, but States Rights v. Federal Rights.
2. Arkansas limited the terms of their elected officials by popular vote on an amendment to their State Constitution, prohibiting names from the ballot after 2 terms in the House or 3 terms in the Senate.

3. Precedents:  McCulloch—States may not intrude on a nat’l institution.  Analogy here is that Congress is like the bank in McCulloch; states can’t reach into this institution and alter it.  Powell:  Fed. Gov’t cannot add to the qualifications for Congress.  Difference here is Powell involves state rights and Powell involved Federal rights.  Dissent is that taxing a bank and voting for your own representatives; states right view.  Dissenters:  Thomas, Rehnquist, O’Connor, Scalia
D. Commerce Power:  Art. I, Sec. 8, Cl. 3
1. History of Commerce Clause

i. Stage 1:  Gibbons (1824-1887)
a. Set expansive interpretation of Commerce Clause; broadly defined commerce; broadly defined “among” to include btw the states or something internal in the state that affects other states.
b. Lots of power to Congress over the states.

ii. Stage 2:  1887-1937
a. Mixed record here as the Industrial Revolution was moving into full swing.

b. RR were always deemed interstate commerce.

c. Lottery ticket mailing (morality issue):  Congress can step in and regulate mailing across state grounds.

d. Child labor legislation:  Congress regulated hours of children in the workplace.  Any products of child labor were barred from interstate commerce.  SC said this was overreaching; cannot reach the means of commerce, only the products.  Stopping production is too attenuated from child labor laws.

iii. Stage 3:  1937-1995

a. Social legislation and the New Deal legislation.

b. Pensions, retirements, minimum wages, etc.

c. Congress & FDR were working together and the SC continually struck down legislation as unconstitutional.

d. FDR’s “court-packing” plan:

(1) Once justices were over 70, with 10 years as a judge, they should retire.  If not, the President could nominate another, with the approval of the Senate, who will be appointed, up to a maximum of 15 justices.

(2) If in effect today, Bush would get to nominate 3 additional justices (Rehnquist is 78, Stevens is 82, O’Connor 72), or he could wait until Ginsberg gets 10 years of service this year and also turns 70 this year, then get rid of her.

(3) After all of FDR’s campaigning, the SC decided to allow most of Congress’ acts and upheld them under the Commerce Clause.

e. Civil Rights legislation was upheld under the Commerce Clause (Heart of Atlanta Motel and Katzenbach; hotels and restaurants couldn’t deny services to blacks; these practices were deemed unconstitutional under the Commerce Clause.)

iv. Stage 4:  Lopez (1995-???).

2. Congressional Authority

i. U.S. v. Lopez

a. Before Lopez, the understanding was that Congress had broad authority under the Commerce Clause.  

b. Majority:  Rehnquist, Scalia, Kennedy, O’Connor, Thomas

(1) Rehnquist test:  3 broad powers under commerce:

(i) Channels-infrastructures and institutions(train tracks
(ii) Instrumentalities(train
(iii) Activities that “substantially effect” interstate commerce.

(iv) Rehnquist’s theme was LIMITED FEDERAL GOV’T

(2) Kennedy/O’Connor concurrence

(i) Law upsets the balance of power—dual sovereignty—btw fed and state gov’t; SC must step in and reset the balance

(ii) SC must exercise “great restraint”

(iii) Police power belongs to the state
(iv) Kennedy wants to keep open that there is a nat’l economy and Congress should regulate it, but not in this case.
(3) Thomas concurrence

(i) REALLY LIMITED GOV’T

(ii) Do away w/”substantial effects” test; not part of the text of the Constitution

(iii) Definition of commerce as it was defined when Constitution was written.

c. Dissent:  Breyer, Stevens, Souter, Ginsburg

(1) Breyer dissent

(i) Rational basis and cumulative effect; if Congress found a rational basis for the legislation, then it should stand.  Must look at the cumulative effect of individual incidents rather than one single incident.

(2) Souter dissent

(i) Too much judicial activism; SC should defer to Congress regarding whether the act falls under the Commerce Clause.

(3) Stevens dissent

(i) Use of guns can restrain commerce and therefore can be controlled by the commerce clause.

(ii) Must look at the Constitution today; in the current situations; the country is different today.
ii. Morrison:  Violence against Women Act; same 5-4 split; Rehnquist did same analysis, but unlike Lopez there were substantial findings.  However findings weren’t enough here and they were also inapplicable.   Police power belongs to the states.  Breyer’s dissent says commerce power doesn’t have to be economic.
E. Federalism-based Limits

1. State Autonomy (10th Amendment)
i. Relationship btw Commerce Clause and 10th Amendment

a. Where is the enumerated power that lets Congress act?

b. Are there limitations on that power (usu. 10th & 11th Amendments)?
ii. NY v. U.S.

a. Radioactive waste disposal; state governors and fed gov’t worked together to pass the Radioactive Waste Disposal Act, which contained monetary incentives offered by the fed gov’t.  These were okay, but the req’t that states take title when they fail to abide by Congressional regulation was deemed a violation of the 10th Amendment.
iii. Congress can’t order states to pass law.  It can request or give states choices to enact certain laws or abide by certain rules and even offer incentives if the states follow laws, but it cannot force states to pass legislation.  OK to offer carrots, cannot beat them with sticks.
iv. Also, States and Fed are two separate sovereigns; Constitution sets up dual sovereignty w/both vertical and horizontal separation of powers.  

v. Congress cannot pass laws that force state executives to enforce the law 

a. Printz v. U.S. (CLEO’s and background checks:  can Congress regulate sale of guns in interstate commerce?  Yes, under CC.  But 10th Amendment limits this regulation by forbidding Congress to get State Executives to enforce this Congressional regulation.)

(1) O’Connor specifically says that there are cases where the Fed could require the states to do things, if the issue was important enough, i.e., child safety.

vi. 5 justices usually together on protecting states:  SCALIA, THOMAS, Rehnquist, O’Connor, Kennedy.

vii. 4 justices usually more advocating federal power:  STEVENS, Souter, Breyer, Ginsberg
viii. States have always had large amounts of power and that power is specifically reserved to them under the 10th Amendment.

ix. Reno v. Condon:

a. When the state acts as a market participant rather than a sovereign, Congress can regulate them.

b. State says Fed can’t tell it what to do with drivers’ license information.  It wanted to sell its databases of drivers’ license information.

c. Unanimous decision here b/c State was acting not as a sovereign, but as a seller of information.  

d. Commerce clause trumps states’ rights when states enter the market as participants.

2. State Sovereign Immunity (11th Amendment)

i. Federal gov’t cannot abrogate the State’s sovereign immunity against suits.  Only the State gov’t can decide whether or not to allow suit.

ii. Old rule was that Congress could abrogate State sovereign immunity when it specifically said it was doing this in legislation.  
iii. But the SC has recently overruled this:  Seminole Tribe (Indian Gaming Regulatory Act:  even though Congress made its intent to abrogate State’s power clear, it can’t grant jurisdiction over a state that doesn’t want to be sued.); Alden (Fair Labor Standards Act authorizing suits in state court against states for its violation:  Congress can’t authorize suits in state court’s either); Florida Prepaid (Congress can’t authorize suits in patent courts); basically Congress cannot authorize any type of hearing or suit against the States by individuals.

a. Often a sharply divided Court here; Rehnquist et al v. Stevens et al.

iv. However, the U.S. gov’t can always step in and sue on behalf of wronged citizens in suits against states.

v. 11th Amendment:  States have always had sovereign immunity and it can rarely be abrogated.  Only the US gov’t has the power to sue states when its sovereign rights have been violated.
F. Spending Powers
1. Federal gov’t can use its spending powers to tempt States to comply w/federal legislation, but cannot step over the line to coercion.

i. South Dakota v. Dole:  Nat’l Minimum Age Amendment that encourages raising the drinking age to 21 by tying federal highway funds to it.  

a. Test established here for exercise of spending power:

(1) Must be in pursuit of “general welfare” (under taxing/spending powers)
(i) No “general welfare” clause in Constitution (must be tied in with one of the enumerated powers)

(ii) Courts should defer substantially to the judgment of Congress

(2) Must be unambiguously stated that Congress intends to offer/withhold money for not following rules (almost like a K btw states and Congress)

(3) Must be related in the federal interest in particular nat’l projects or programs

(4) Other Constitutional provisions may provide an independent bar to the conditional grant of federal funds.  No coercion allowed.
b. Breakdown of Votes:

(5) Majority:  Rehnquist, Scalia 
(6) Dissent:  O’Connor disagreed with result, but thought test was okay.
G. War Powers

1. Declaration of War is not an Executive power, but one that belongs to Congress:  Art. I, § 8, Clause 11.
2. After WWII in 1945:

i. Even though there may be “peace in fact” there may still be substantial problems associated with any war, so Congress’ war powers may proceed until things are “back to normal.”  When current conditions exist that are a direct and immediate effect of the war, Congress may continue to act under its war powers until these conditions are ameliorated.  Big deference to Congress to decide when conditions no longer need to be addressed by war power legislation.

III. Executive Power

A. Domestic Affairs

	Presidential action pursuant to Congressional Authority

President’s Power + Congress
	Presidential action when Congress is silent

President’s Power +/- Congress ??
	Presidential action when restrained by Congress

President’s Power - Congress

	MAXIMUM POWER
	TWILIGHT ZONE
	LITTLE AUTHORITY


1. Table indicates the sliding scale of Presidential authority.  
2. President gets his power from:
i. Congress

a. May be express or implied
ii. Constitution

a. Express

b. Implied

(1) Commander in Chief

(2) Executive Power is Vested in President

(3) Faithful Execution of Laws “TAKE CARE”

B. Executive Privilege & Immunities

1. Privilege is predominantly an evidentiary issue
i. Court recognizes Executive Privilege, but it can be overcome by the need for evidence at a criminal trial.

ii. Executive Privilege will be overcome by need for evidence of criminal acts (U.S. v. Nixon, Watergate)

2. Immunity means you can’t be hauled into court

i. President is absolutely immune from civil damage liability for his official acts, at least in the absence of explicit affirmative action by Congress.

ii. Presidential aides only get qualified immunity; it is far easier to sue aides than the President

iii. President can be sued while in office for actions that occurred prior to his taking office.  (Jones v. Clinton)

3. Can a sitting president be indicted?  Can a sitting president pardon himself while in office?  Only Miss Cleo knows…

Separation of Powers

IV. Federal Limits on State Powers

A. Analyzing Dormant Commerce Clause
1. Does the State law discriminate against out-of-staters?
i. Yes, it discriminates:

a. Unconstitutional under the DCC unless it is NECESSARY to achieve an IMPORTANT GOV’T PURPOSE

b. Exceptions

(1) Congressional approval

(2) State acts as market participant rather than as a regulator of the market

ii. No, it doesn’t facially discriminate

a. Can still violate DCC if the burden outweighs the benefit

(1) Pike Balancing Test

(i) Weighing the strength of state interests against the burdens on interstate commerce

(ii) If state activity burdens interstate commerce too much, then it will violate the DCC.

b. Key inquiry here is whether the law is basically a protectionist measure, in which case it would be unconstitutional, or whether it is a law directed to legitimate local concerns w/effects upon interstate commerce that are only incidental, in which case it may be Constitutional.

V. Differences btw DCC and Art. IV P&I Clause:

A. Corporations enjoy no protection under the P&I clause

B. Congress may consent to state practices that would otherwise be impermissible under the DCC, but the P&I clause is a rights provision and non-waivable by Congress.

C. The standard for review of P&I denials is stricter than the balancing test used in DCC analysis, though not as strict as that for discriminatory legislation challenged as a commerce violation.

D. P&I clause extends not to all commercial activity, but only to “fundamental rights.”

VI. Interstate Privileges & Immunities

A. If out-of-state citizens don’t have the same privileges as in-state citizens, then the law violates the Art. IV Privileges & Immunities clause.  In-state citizens can exercise their objections to laws by voting; out-of-staters are SOL.
B. Two-part test:
1. Does the ordinance or law burden one of the privileges and immunities protected by this clause?

i. Fundamental rights, like civil rights, employment, commercial abilities (contracting, etc.)

2. If yes, then enacting entity must prove that there is a substantial reason for the ordinance.
C. Saenz v. Roe:  

1. Stevens delivered the opinion (7-2); Rehnquist and Thomas dissented

2. Challenge to CA legislation limiting welfare benefits to those with over 12 months residency; those with less than 12 months were limited to collecting welfare benefits equal to what they would’ve received in their last state of residence.

3. Argument was that it violated the constitutional right of people (and indigents) to travel.

4. Right to travel comes from 3 places in Constitution:

i. Precedent(enter & leave another state based on old case law under Commerce and EP claims.

ii. Article IV § 2:  you get to be a “welcome visitor” in each state; citizens of each state shall be entitled to all privileges and immunities of citizens in the several states.

iii. Right of newly arrived citizens protected on 14th Amendment; citizens of the US and you can’t single them out and discriminate against them.

5. Education & divorce can have durational requirements b/c they are portable; you can take these benefits with you when you leave the state.

6. Dissents:

i. Rehnquist says this ruling unearths a 14th Amendment issue from a tomb

ii. Thomas:  privileges were considered fundamental rights, not public benefits.  This amendment was not designed to cover this type of issue (welfare is a public benefit, not a fundamental right)

D. Art. IV P&I v. 14th Amendment P&I:

1. Both contain similar words, but they cover different things.

2. Art. IV covers such things as unemployment and civil rights

i. People w/in states cannot discriminate against out of state residents in violation of their fundamental rights.

ii. Similar to DCC analysis

iii. Protects out-of-state citizens

3. 14th Amendment is protection everyone carries as a US citizen.  Related to rights as a citizen of the US, not based on one state discriminating against people from others.

Fundamental Procedural Rights & the Incorporation Dispute

I. Constitutional Basis for Incorporation

A. Constitution provides individuals with a number of rights that restrict the power of the gov’t.  Some rights/restrictions are applicable to the federal gov’t; some are only applicable to state/local gov’t; some are applicable to both.  Some even apply to private action.  Several constitutional provisions even give Congress the power to adopt legislation to protect individual rights.

II. Bill of Rights

A. Rights Applicable to the States

1. SC says only those safeguards that are “essential to liberty” are applicable to the states through the 14th Amendment:

i. All 1st Amendment Guarantees:  speech, press, assembly, right to petition, free exercise, and freedom of religion

ii. 4th Amendment:  unreasonable search & seizure

iii. Parts of 5th Amendment:  speedy & public trial by impartial jury, notice & right of confrontation, compulsory process, right to legal counsel in all serious criminal proceedings  PRCEDURAL DUE PROCESS 
iv. 7th Amendment:  right to jury trial in criminal cases

v. 8th Amendment (assumed, but no precise ruling):  cruel & unusual punishment, excessive bail, excessive fine provisions

B. Rights NOT Applicable to the States

1. 2nd Amendment: right to bear arms; not b/f the SC yet, still to be decided whether it is a state or individual right.
2. 5th Amendment:  grand jury clause

3. 7th Amendment:  jury trial in civil cases

4. 9th Amendment:  regarding existence of unenumerated individual rights; never been a primary basis for SC invalidation of a fed. state or local law.
5. 10th Amendment:  quarter of soldiers; by its terms it limits federal gov’t power over states so is inapplicable.

III. Dispute Over Fundamental Rights
A. Ongoing battle amongst the justices regarding fundamental rights and those that should be incorporated outside the rights enumerated in the Bill of Rights.  See Fundamental Rights Section below, esp. Travel (Saenz v. Roe).

Substantive Due Process & Equal Protection

I. Introduction

A. Due Process Clause and Equal Protection Clause both guarantee the fairness of laws—substantive due process guarantees that laws will be reasonable and not arbitrary; equal protection guarantees that similarly situated persons will be treated alike.  Both guarantees require the SC to review the substance of the law rather than the procedures employed.

B. Certain fundamental rights are protected under the Constitution.  If they are denied to everyone, it is a substantive due process problem.  If they are denied to some individuals but not others, it is an equal protection problem.  Standard of review in either case is STRICT SCRUTINY(necessary to a compelling interest.
C. Substantive Due Process:  generally where a law limits the liberty of ALL persons to engage in some activity, it is a due process question.  
D. Equal Protection:  where a law treats a person or class of persons differently from others, it is an equal protection question. 
E. Examples:  If a law prohibits all persons from purchasing contraceptive devices, there is a due process issue.  If a law prohibits only purchase by unmarried persons, there is an equal protection issue.  A state’s refusal to have any publicly funded schools raises a due process issue; a state law that establishes separate schools for children of different races raises an equal protection issue.

F. Note:  Due process and equal protection are NOT mutually exclusive.  Since both clauses protect against unfairness, both may be appropriate challenges to the same governmental act.

II. What standard of review will the court apply?

A. Strict Scrutiny (maximum scrutiny)

1. The SC uses strict scrutiny when a suspect classification or fundamental right is involved.  A law will be upheld only if it is necessary to achieve a compelling gov’t purpose.  The SC will always consider whether less burdensome means for accomplishing the legislative goal are available.  Most gov’t actions examined under this test fail.

i. Burden of proof on government.  SC will not allow a loose fitting law; one that reaches more people or conduct than is necessary (overinclusive) or doesn’t reach all of the people or conduct sought to be regulated (underinclusive) will likely be struck down.
B. Intermediate Scrutiny

1. The SC uses intermediate scrutiny when a classification based on gender or legitimacy is involved.  A law will be upheld if it is substantially related to an important gov’t purpose.
i. Burden of proof probably on gov’t, but unclear.  In most cases, the burden appears to be on the gov’t.

C. Rational Basis (minimal scrutiny)

1. The rational basis is used whenever the other two standards aren’t applicable, i.e., most of the time.  A law will be upheld if it is rationally related to a legitimate gov’t interest.  It is hard to fail this test, only when laws are arbitrary or irrational.

i. Burden of proof is on challenger.  Laws are presumed valid.

ii. Deference given to legislature in determining law is rational.  Loose fitting laws are okay here.

a. Railway Express v. NY:  City decided that advertisements on motor vehicles are traffic hazards, so it banned such advertisements except for those on vehicles advertising the owner’s product.  Even though the excepted advertisements were no less distracting than the banned ones, the SC upheld the law.  

b. Williamson v. Lee Optical:  public health emphasized here.  Law upheld that precluded anyone from fitting eyeglasses or to duplicate lenses w/o prescription from optometrist or ophthalmologist.  Seemed clearly protectionally motivated(protecting optometrists and ophthalmologists at the expense of opticians.  But still upheld b/c of deference to state legislature findings regarding public health.

iii. Sometimes, rational basis with “bite” used, especially when animus is suspected in the creation of the law.

a. Cleburne v. Cleburne Living Center:  Rational basis review was used to invalidate a zoning ordinance that prevented the operation of a home for the mentally disabled.

b. US Dept. of Ag. v. Moreno:  Hippy food-stamp case; rational basis review also used to invalidate a federal law preventing households (communes) from receiving food stamps if it included individuals who were not related to each other.

iv. Other areas for rational basis review:

a. Public safety

b. Public health

c. Public morals
v. Overinclusiveness and underinclusiveness may be acceptable here:

a. Railway Express v. NY (see above)

vi. A conceivable public purpose may be enough b/c the legislature isn’t required to put a purpose into each law it writes; never know whether conceived reason actually motivated legislation.

III. Substantive Due Process

A. Constitutional Sources:  

1. Due Process Clause of 5th Amendment (applies to federal gov’t) AND

2. Due Process Clause of 14th Amendment (applies to state/local gov’t)

3. Same tests are employed under each clause!

B. Economic Liberty

1. The Lochner Era

i. Lochner v. NY (1905):  NY law prohibited bakery employees from working more than 10 hrs/day or 60 hrs/week.  SC overturned this law, holding it a violation of due process.  But appears SC was legislating here rather than adjudicating.

a. Holmes dissent says that economic rights, like freedom to K, are not fundamental rights protected by the 14th Amendment.
ii. 3-part test following Lochner:  (1)  Freedom of K is a right protected by due process; (2) Gov’t can only interfere w/freedom of K to serve a valid police purpose (health, safety, welfare); and (3) Judiciary would carefully scrutinize legislation to ensure that it serves a police purpose.

iii. Lead to many very confusing & opposing holdings, many laws were unconstitutional as interfering w/freedom of K(maybe up to 200 state laws.

iv. Criticisms of Lochner decision:

a. Doctrines formed by Lochner were undesirable; SC was wrong in protecting freedom of K as a fundamental right and not allowing gov’t to regulate to achieve goals of protecting workers, consumers, and the general public.  SC should defer to laws regulating the economy and especially those protecting workers and consumers.

b. Inconsistent decisions:  maximum hour laws for women okay, minimum wage laws not okay.  Coal miners & manufacturing workers maximum hours okay, but not bakers.  Price controls for grain, but not for gasoline.  SC should articulate and more consistently follow constitutional principles.

c. Very heavy degree of judicial activism; unelected judges were unduly substituting their values for those of popularly elected legislatures to protect rights that were not expressly stated in the Constitution.  Court should defer to the legislature, not just in economic regulations, but other areas of constitutional law as well, especially when there isn’t an express constitutional provision on point.
2. The Post-Lochner Era

i. Roosevelt’s Court Packing Plan affected this area, too…

ii. Big insult to be told you are “Lochnerizing” in ConLaw circles these days, see criticisms above.

iii. Cases contradicting/overruling Locher:

a. Nebbia v. NY (1934):  SC upheld NY law based on strong evidence of the importance of milk and a legislative finding that evils on the market couldn’t be regulated by the market.  Law regulated milk prices.  Inklings of problems w/Lochner:  SC says neither property rights nor contract rights are absolute.  Also declared a need for judicial deference to legislative choices.

b. West Coast Hotel v. Parrish (1937):  Minimum wage for women employees validated; SC clearly says it is abandoning the principles of “laissez faire” economic principles of Lochner.  Also said gov’t should be allowed to regulate to equalize bargaining power.

c. U.S. v. Carolene Products (1938):  SC upheld the Filled Milk Act of 1923 that prohibited “filled milk,” a product made by mixing milk with vegetable oil (GROSS).  Specifically held that gov’t should be able to make economic regulations so long as they are supported by a conceivable rational basis, even if it can’t be proved that it was the legislature’s actual intent.  In the famous Footnote 4, the SC articulated a double standard of review.  Generally, the gov’t will defer to the gov’t and uphold laws so long as they are reasonable.  But this deference would not extend to laws interfering with FUNDAMENTAL RIGHTS, or discriminating against DISCRETE AND INSULAR MINORITIES.

(1) Footnote 4:  says Bill of Rights, political process, religion and minorities need to be protected by the SC.
d. Williamson v. Lee Optical (see above):  SC affirms the very broad discretion on the part of the legislature regarding economic rights.

C. Fundamental Rights—STRICT SCRUTINY APPLIED
i. How do you recognize fundamental rights?

1. Text of Constitution

2. History and traditions
1. Right to Privacy
i. Griswold v. Connecticut (1965)

a. State law prohibited advising married people regarding contraception.  Right to privacy found in the penumbras and emanations of rights in Bill of Rights is fundamental.  SC used strict scrutiny to declare law unconstitutional as infringing on right to privacy.  Narrow holding(right to marital privacy.

ii. Eisenstadt v. Baird (1972)

a. Challenge to a law banning distribution of contraceptives to singles.  SC held the law to be unconstitutional under strict scrutiny and precedent of Griswold.  Marital couple is simply two individuals.

2. Abortion

i. Roe v. Wade (1973)

a. Challenge to TX law making it a crime to procure an abortion except by medical advice that it will save the life of the mother.  (Abortion falls under the right to privacy; right of a woman to make procreation decisions).  Fundamental liberty, so strict scrutiny.  State can regulate when its interest is compelling if enactment is narrowly drawn.  SC set up trimester framework:  1st trimester(okay b/c safer than childbirth; 2nd trimester(state may regulate in ways reasonably related to maternal health; 3rd trimester(state’s interest in human life begins here, so state may proscribe except where necessary for health and life of the mother.
b. 7-2 decision, with Rehnquist & White dissenting.  Abortion should be left to legislative process.  Abortion isn’t a fundamental right; rational basis review only.  Privacy is not unlimited.
ii. Funding cases

a. The fundamental liberty protecting privacy does not entail government funding for abortion.  State is allowed to favor childbirth over abortion by paying for childbirth and not abortion.  No constitutional requirement that the state or federal pay for abortions even when it pays for childbirth.

iii. Akron v. Akron (1983)
a. SC again struck down abortion regulation.  O’Connor dissented (joined by Rehnquist), suggesting the “unduly burdensome” standard.  If the particular legislation does not unduly burden the fundamental right, then the evaluation should be limited as to whether the regulation rational relates to a legitimate public purpose.  Mentioned the “trimester framework was on a collision course with itself.”
iv. Thornburgh v. American Coll. Of Obst. & Gyn. (1986)

a. No retreat from Roe; SC struck down several provisions of PN law regulating the performance of abortion.  Dissenters were again concerned about SC interfering with what should be a legislative decision (Rehnquist); O’Connor restated undue burden standard.

v. Planned Parenthood v. Casey (1992)

a. Explicitly overruled Thornton and Akron

b. Rejected trimester framework, saying it wasn’t part of the “essential” holding of Roe

c. Reaffirmed central holding of Roe:

(1) Right of woman to choose abortion before viability and obtain abortion w/o undue interference from the State

(2) State has a compelling interest once the fetus is viable

(3) State has a legitimate interest in the health of the woman and the fetus.

d. Why not overrule Roe?

(1) Stare decisis

(2) Tradition and reliance on Court’s previous analysis

e. Holding by majority (O’Connor, Kennedy, Souter, Blackmun, Stevens(Blackmun & Stevens wouldn’t have overruled trimester scheme and would have continued w/strict scrutiny, but concurred in the judgment):

(1) To protect the central right recognized by Roe while at the same time accommodating the State’s profound interest in potential life, we will employ the undue burden analysis as explained in this opinion.  An undue burden exists, and therefore a provision of law is invalid, if its purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.   

f. Provisions of PN Abortion Control Act & Holdings:

(1) Woman must wait 24 hours & get information about the fetus(upheld
(2) Married women must notify spouses(struck down

(3) Recording & reporting requirements of clinics(upheld

g. Rehnquist, Scalia, Thomas, White agreed w/upheld parts of law, dissented with striking down provision.  All said they would uphold all aspects of the law and unequivicolly expressed they would allow states to prohibit abortions or regulate them however they choose. 

h. Ambiguities with Casey:

(1) Problem here is that the majority says both that the state cannot act w/the purpose of creating obstacles to abortion and that it can act with the purpose of discouraging abortion and encouraging childbirth.

(2) SC implied that undue burden will only exist only if a court concludes that a regulation will prevent women from receiving an abortion.  Seems to suggest that an undue burden will exist only if there is a showing that the regulation will keep someone from getting an abortion.  

(3) Despite these ambiguities, it seems that the SC is clear that STATES MAY NOT PROHIBIT ABORTIONS PRIOR TO VIABILITY AND STATES MAY PROHIBIT ABORTIONS AFTER VIABILITY EXCEPT WHERE NECESSARY TO PROTECT THE WOMAN’S HEALTH OR LIFE.
vi. Stenberg v. Carhard (2000)

a. SC expressly adopted and applied “undue burden” test, declaring a state ban on “partial birth abortion” unconstitutional.  There was no health exception for mother here.
vii. Senate Partial Birth Abortion Bill(will it be constitutional?

a. Can Congress act?  Sec. 5 of 14th Amendment.

b. How can Congress act w/holding of Stenberg v. Carhart holding?

c. Congressional findings on health exception:  partial-birth abortion is never necessary to the health of the mother.  In Stenberg, the SC couldn’t set aside the District Court’s factual findings that partial birth abortion was sometimes necessary to protect the health of the mother unless clearly erroneous.  Congress says it can make its own findings and doesn’t have to rely on the findings of the courts.  SC not a fact finder, just a reviewer of facts; Congress is an excellent finder of facts.

d. SC ruled; Congress wasn’t satisfied so they’re going back and trying to change things.  

(1) Justice O’Connor will likely be the swing vote, but the SC never likes Congress to overrule its decisions
3. Family & Sexuality

i. Due Process has been construed to extend to right to marriage and family rights:

a. Right to extended family to live together:  Moore v. East Cleveland

(1) State law prohibiting extended families to live together; struck down b/c history and traditions of US say extended family has been core to the nations; should be a fundamental right.

b. Right of married couples to be considered parents born during the union, whether genetic parents or not:  Michael H. v. Gerald D.

(1) Tradition & history of protecting family unit outweighs genetic link of father to child.  State favoring marriage over adultery is perfectly okay.

c. Rights of custodial, competent parents supercede rights of other relatives to visitation of children (Troxel v. Granville)

(1) Fundamental rights of parents to make decisions concerning the care, custody and control of their children override the rights of grandparents or other relatives.

ii. Sexuality has not been afforded the same protection as marriage/family rights:

a. Bowers v. Hardwick

(1) Right to sodomy IS NOT deeply routed in the history and tradition of the nation.  No right to perform otherwise criminal acts in private; no protection extended to private sexual acts.  State can determine deviant and non-deviant sexual behavior.  

(2) Rational basis review only; no strict scrutiny here.

(3) But, what about equal protection claims here?  Does this case only prohibit sodomy between homosexuals and if so, wouldn’t that be an equal protection issue?

(4) Homosexual activity has nothing to do with procreation, marriage, or other fundamental rights protected by right to privacy.

(5) Strictly limited to homosexual sodomy, rather than a broader interpretation of sexual privacy in the home.

b. TX sodomy case (Lawrence v. TX)
(1) Equal protection challenge has been raised; may not need to worry about substantive due process.

(2) 25 states since Bowers v. Hardwick have repealed sodomy laws since this decision.  May affect Kennedy and O’Connor.

(3) Can distinguish on basis of EP rather than DP, distinguish Bowers that way.

(4) But, it’s asking SC to overrule Bowers.  Scalia, Thomas, Rehnquist unlikely to do that; depends on the other justices.
4. Right to Die(Fundamental or Not?  Part of Privacy or Not?

i. Cruzan v. Missouri Dept. of Health

a. MO required clear & convincing evidence that an incompetent individual would want to terminate life support treatment before allowing termination of life support.  High evidentiary standard intended to protect state’s interest in lives of citizens.  

b. Strict Scrutiny applied.

c. Cruzan family put up argument that she has a right to refuse unwanted medical treatment (narrow reading) or a right to die (broad).  Higher evidentiary threshold unreasonably intrudes on person’s decision making and infringes on personal liberty.

d. Majority (Rehnquist, Scalia, O’Connor, Kennedy, White) said that the state wasn’t interfering too much here.  But held that:

(1) Competent adults have a constitutional right to refuse medical care (8 justices, except Scalia, recognized this right, who says that states have the right to prevent suicide, even by force)

i. 5 justices went so far as to say that competent individuals have the right to refuse food and water as a fundamentally protected liberty interest:  O’Connor + 4 dissenters(Marshall, Brennan, Blackmun, Stevens 
(2) State may require clear and convincing evidence that a person wanted treatment terminated b/f it is cut off.
(3) State may prevent family members from terminating treatment for another; it is an individual right only.

(4) Majority recognized the existence of a privacy right in refusing medical care, but didn’t indicate whether it was a fundamental right that required strict scrutiny.

ii. Physician-Assisted Suicide

a. Washington v. Glucksberg & Vacco v. Quill

(1) Rational basis review here.

(2) Rejected facial challenges to state laws prohibiting aiding a suicide and the claim that there is a constitutional right to physician-assisted suicide. 

(3) Although decisions were rendered w/o dissent, question remains whether there is a legal protection for such a right, since they limited the ruling to a facial challenge, rather than an “as applied” challenge.  As applied challenge means that the legislation may be constitutionally applied, but it has been unconstitutionally applied in a particular situation.  Facial challenge means the law is unconstitutional on its face; broad challenge to the wording of the particular statute.

b. Has physician-assisted suicide been put to rest?  NO:

(1) States may enact statutes protecting a right to physician-assisted suicide, since there is an absence of constitutional limits on such state laws.  Right to die is left open to the political process.
(2) 5 justices, in concurring opinions, left open the possibility that laws prohibiting physician assisted suicide might be declared unconstitutional as applied in specific cases:  O’Connor, Ginsberg, Breyer, Stevens, Souter all agreed that in cases involving competent adults who are in great suffering, they may have a constitutionally cognizable interest in controlling the circumstances of their death.  Breyer also said that there’s nothing to prevent a physician from providing pain medication that is sufficient to relieve pain even when there’s a risk that such medication may kill the patient.

(3) Strongest challenge would be if a state law prevented the provision of pain-relieving medication that likely would hasten a terminally ill patient’s death.  Similarly, a challenge might succeed if brought by a person whose pain was so severe it couldn’t be relieved by medication…
D. All Other Cases—RATIONAL BASIS REVIEW ONLY

1. Including:

i. Business & labor regulations 

ii. Taxation

iii. Lifestyle

iv. Zoning

v. Punitive Damages

vi. High Speed Chases

IV. Equal Protection

A. Constitutional Source

1. The Equal Protection Clause of the 14th Amendment has no counterpart in the Constitution applicable to the federal gov’t; and is limited to state action.  However, grossly unreasonable discrimination by the federal gov’t violates the Due Process Clause of the 5th Amendment.  SC applies the same standards whether it is discussing 14th Amendment or 5th Amendment.
2. If a right is not fundamental, then only rational basis review is used for claims concerning it under both equal protection and due process.

i. For example, right to physician-assisted suicide was not a fundamental right in Washington v. Glucksberg (see below under privacy rights) under due process and in companion case of Vacco v. Quill, rational basis review should also be used for an equal protection challenge to laws prohibiting physician-assisted suicide.
B. Standards of Review

1. Suspect Classification & Fundamental Rights(Strict Scrutiny

i. Struck down unless necessary to achieve a compelling interest & no less intrusive alternative.  Suspect classifications are race, sometimes alienage, drawing of voting.
2. Quasi Suspect Classifications (gender, alienage, family origins)(Intermediate Scrutiny

i. Struck down unless action is substantially related to an important gov’t interest.

3. All other classifications(Rational Basis

i. Challenger must prove not rationally related to a legitimate gov’t interest.
ii. Note:  Rehnquist likes to defer to legislature when there’s some type of conceivable rational relationship; Brennan wants to see what the real purpose of the legislation is.
4. Always ask:

i. What is the classification?

ii. What is the appropriate level of scrutiny?
iii. What is the purpose or goal of the statute?
iv. Examine the nexus between the classification and the goal.  Does the gov’t action meet the level of scrutiny?

C. Rational Basis Review under EP:
1. Buck v. Bell (1927)**
i. Decision written by Holmes, both due process and EP

ii. VA had legislation allowing state sterilization of “feeble-minded” or epileptics in institutions.  Goal of legislation was to prevent these types of people from reproducing.  Lots of procedural safe guards, notice, family allowed to testify, etc.

iii. “Three generations of imbeciles is enough.”

iv. Law upheld.

v. EP claim:  this legislation is unfair b/c its used only against the small number of imbeciles in institutions, not the general imbecile population as a whole.  But Holmes says okay for gov’t to address the problem in a methodical fashion… we’ll start with these imbeciles and move on to the rest.  Underinclusive law, but upheld.

2. Skinner v. Oklahoma (1942)**
i. OK passed a law requiring sterilization of habitual felons to prevent them from passing along their criminal traits.  White collar type crimes were not included.

ii. Law violated EP b/c crimes like larceny resulted in sterilization, but embezzlement didn’t.
**What’s so offensive about these decisions now is that they were all decided under rational basis review.  Now, these areas are considered fundamental rights:  right to procreation, gender and race-based legislation are subject to strict scrutiny!
3. U.S. RR Retirement Board v. Fritz: 
i. Federal law designed to prevent retired railroad workers from receiving benefits under both Soc. Sec. and the RR retirement system.  Law allowed those who were already retired and receiving dual benefits to keep getting them, and those who were still employed and had worked there for 25 years.  Everyone else was proscribed from dual benefits.  Result was person who had worked for 10 years, but already retired, could get dual benefits; person who retired in the future w/24 years of service wouldn’t get dual benefits.  
ii. SC upheld saying that there are plausible reasons for Congress’ actions, so inquiry was at an end.  
iii. Rehnquist opinion emphasized the plain language of the law marks the beginning and the end of the inquiry; don’t need legislative purpose, just language of the law and plausible reasons.

iv. Stevens concurred, but says that there must be a correlation btw the classification and either the actual purpose of the legislation or what may reasonably be presumed to have motivated an impartial legislature.
v. Brennan dissented, saying must have ACTUAL purpose of the legislature, 2-step test:  (1) what the purposes of the statute ARE and (2) whether the classification is rationally related to achievement of those purposes.  Disliked post hoc justification advocated by others on SC.
4. NY Transit v. Beazer
i. SC upheld law banning all those in methadone maintenance programs from holding positions w/the Transit Authority, even though vast majority of those in treatment program pose no public safety risk.  

ii. Upheld under rational basis review b/c any other alternative law would be more difficult for state to enforce and more costly, even though law was both under-(others that might be dangerous, like drunks or users of other drugs not included) and over-inclusive (not all methadone users are likely to use heroin again).

5. Heller v. Doe (1993)

i. Involuntary commitment of mentally retarded(clear & convincing evidence; involuntary commitment of mentally ill(beyond a reasonable doubt

ii. Classifications:  mentally retarded v. mentally ill; two different standards applied

iii. Mentally retarded challenged b/c they wanted higher standard

iv. But SC found that the differences in the ease of diagnosis and the invasiveness of treatments justified the different standards(Kennedy wrote majority opinion with Rational Basis review.

v. Dissenters:  Souter, Stevens, Blackmun, O’Connor says law fails by rational basis review, no rational purpose to classifications.  Souter said it might have needed strict scrutiny, but since parties didn’t suggest it, SC can’t consider it.

6. Willowbrook v. Olech (2000):  
i. Homeowner claimed that city violated his EP rights by requiring a bigger easement for him than for other members of the neighborhood.  

ii. SC says he’d stated a claim upon which relief could be granted:  EP protects individuals and not groups.  “Class of one” enough for an EP claim.  Allegations of arbitrary gov’t action are sufficient to raise a claim under traditional EP analysis.
iii. There is a claim under EP anytime that it is alleged that the gov’t is arbitrarily treating someone differently from others.

D. Classifications based on RACE & NATIONAL ORIGIN(STRICT SCRUTINY
1. Koramatsu v. US (WWII Japanese Internment Case)
i. Majority supposedly used strict scrutiny to uphold the military necessity of excluding Japanese during WWII.

ii. No way to distinguish btw dangerous and non-dangerous Japanese Americans, so entire group was excluded, based on “military findings” that some were spies…

iii. Minority said law failed under rational basis, so of course it would’ve failed under strict scrutiny.

iv. Once the SC validated this type of violation of due process, it stood for all time…  Now viewed as one of the worst SC decisions ever.

2. Loving v. Virginia (1967)

i. SC struck down VA law that prohibited marriage btw blacks and whites.

ii. Clear and central purpose of 14th Amendment was to eliminate all official state sources of invidious racial discrimination.

iii. State’s argument was that both blacks and whites were punished equally, where’s the classification here?

iv. Also, shouldn’t this fall under due process—state imposing laws that prevent everyone from marrying…  Fundamental right to marry, so due process claim would fail too.
v. Challenged under both EP and DP.

vi. SC says purpose was racial discrimination, which goes against purpose of 14th Amendment

vii. Any statutes containing racial classifications will be strictly scrutinized as suspect classifications.

3. Strauder v. WV (1880)

i. State law required only white males on juries

ii. Black man convicted of crime challenged

iii. SC says law was unconstitutional b/c it failed to secure to a race recently emancipated all the civil rights the superior race enjoys

iv. First case to find racial classifications suspect.

4. Unconstitutionality of Racial Segregation

i. Plessy v. Ferguson (1896)

a. Political equality distinguished from social equality.  14th Amendment only requires political equality.

b. Separate but equal doctrine(rational basis review.

c. Legislature cannot eradicate racial insults…  Segregation doesn’t make one race inferior; not for SC to enforce social equality.

d. Harlan dissent:  Our Constitution is color-blind.  Legal realist view; purpose of law is to segregate blacks from whites, not vice versa.  Likened this to Dred Scott case, which said slavery was okay.

ii. Challenges to “separate but equal” started w/secondary education rather than primary, because often there wasn’t a separate but equal opportunity for blacks:  (1) Gaines, (2) Sweatt (UT Law School), etc.  
a. Connections you get from attending a white university v. those that you get from a black university are inherently unequal.

b. These decisions set the stage for Brown, although they didn’t throw out the Plessy v. Ferguson decision.

iii. Brown I (1954)

a. Rationale for decision:  (1) history; (2) sociology and psychological development; (3) social meaning of segregation.

b. Overturned “separate but equal” & Plessy.  Unanimous decision:  separate educational facilities are inherently unequal.

c. Much fact finding to show harm to children of segregation.

d. Public education wasn’t even around when 14th Amendment was written, so historical arguments regarding legislative intent of 14th Amendment largely fail.

iv. Brown II (1955)

a. Main language is “with all deliberate speed”

b. Tells school systems to get to work on desegregation plans

c. Lets them know that they’ll probably be back in court; assigns to court function of overseeing desegregation.

E. Gender-based Classifications(Intermediate Scrutiny

1. History

i. Goeasaert v. Cleary (1948)

a. Rational basis review used to uphold Michigan law that prohibited women, except those whose dads were barkeeps, from getting bar tending licenses.

ii. Hoyt (1961)

a. Upheld law that women could be barred from jury duty b/c they should be home taking care of kids.

iii. Reed (1971)

a. SC used “rationality review” to overturn law that preferred men over women for administering estates b/c the probate court was too busy to decide on case-by-case basis.

b. Actually raised the level to heightened scrutiny under rationality review b/c of sex discrimination.

c. Giving mandatory preference to members of either sex, merely to accomplish the elimination of hearings on the merits is exactly the kind of arbitrary legislative choice forbidden by equal protection.

iv. Frontiero (1973)

a. Automatic dependency allowance for men in military, but not for women.

b. Plurality says that classifications based on sex, like those based on race or national origin, are inherently suspect and must be subjected to close judicial scrutiny.

c. But majority didn’t say this; only plurality opinion.  Concurring justices said it was unnecessary to classify sex as suspect b/c of ERA legislation being debated.

d. Never did get the necessary majority to subject sex equality claims to strict scrutiny.

v. Craig v. Boren (1976)

a. OK beer-sellers case, see above under Standing.

b. Legislature says goal was public safety; SC says fit is too tenuous.

c. Used intermediate level of scrutiny(substantial relationship btw means and ends and showing of important state interest.

d. Classifications based on gender must serve important gov’t objectives and be substantially related to achievement of these objectives.

e. Rehnquist dissented(wanted rational basis analysis only.

f. Stevens concurred, but didn’t like the different levels of scrutiny being developed under EP.  EP should be applied equally to everyone; question should be whether the justification put forth by the state is sufficient to make an otherwise offensive classification acceptable.

vi. MUW v. Hogan (1982)
a. Male candidates alleged EP violation b/c they weren’t allowed into a nursing school designed for women.

b. Rehnqust, Powell, Blackmun, Berger all dissented.

c. O’Connor wrote majority striking law:

(1) Statutes that discriminate against people on the basis of gender will only be upheld if it can be shown that there is an exceedingly persuasive justification for meeting an important gov’t objective and means employed are substantially related to that objective.  Perception of disadvantage cannot be based on STEREOTYPE.  

(2) Can’t let the state perpetuate archaic notions of gender stereotypes as basis for state objectives.

vii. JEB v. Alabama (1994)

a. Gender based peremptory challenges unconstitutional.  Dissent by Rehnquist, Scalia, Thomas saying that women/men are different; and that peremptory challenges should be just that, peremptory, and should be allowed on gender basis; in fact for each women struck by one side, the other struck a man!

viii. U.S. v. Virginia (1996)

a. SC declared unconstitutional the exclusion of women by the VA Military Institute, even after Virginia had created another institute for women, VA Women’s Institute for Leadership.

b. Ginsberg applied intermediate scrutiny to strike it down.
c. Again, looking for exceedingly persuasive justification; burden of justification is demanding and rests entirely on the state; must not rely on overbroad generalizations about the different talents, capacities, or preference of males or females.

d. Scalia dissented, saying traditions allow military schools for men and gender-based classification should be lowered to rational-basis review.  On rational basis review, the VMI would still be allowed to only admit men.

e. Gender based classifications:  

1. Substantially related to important gov’t objective

2. Exceedingly persuasive justification.

3. Men or women

4. No stereotypes

F. Alienage

1. Aliens aren’t citizens, but they enjoy any Constitutional protections offered to people.

2. Courts are reluctant to step on Congress’ power to proscribe citizenship, but the courts will step in to keep the states in line as necessary.

3. Rise of Strict Scrutiny under Alienage:  aliens cannot vote, so using Footnote 4 from Carolene (see above), people who are excluded from the political process should be protected by the 14th Amendment.

4. But, at a certain point, it becomes ridiculous to think that letting non-citizens hold certain jobs will have an impact on any state interest.

5. Basically, states cannot step in whenever the federal gov’t occupies the field; federal gov’t occupies the field for immigration and naturalization laws.

G. Sexual Orientation

1. Romer v. Evans:  
i. Colorado Amendment 2, which repealed all laws protecting gays, lesbians and bisexuals from discrimination and that prohibited all future gov’t action to protect these individuals from discrimination declared unconstitutional.  
ii. Kennedy wrote for majority (O’Connor, Ginsberg, Breyer, Stevens, Souter) and said it fails RATIONAL BASIS REVIEW b/c it imposes a special disability on homosexuals.

a. Mentions Moreno (hippy foodstamp case), mentally retarded cases b/c of hints of animus

b. Test for animus is that you can’t find any other rational basis for the legislation but animus; back into the idea after examining the interests brought forward to justify, but you can’t find any rational basis for them.

c. Didn’t overrule Bowers, although amicus briefs asked for it.

iii. Scalia, Thomas, Rehnquist dissented saying it was a permissible moral judgment by the voters of Colorado.   Dissenters focused on idea that it was removing a special right conferred on homosexuals.

a. Bowers case was vital here b/c it already said that homosexual sodomy isn’t protected, okay to single out homosexuals.

b. Viewed homosexuality as what you do, not who you are.

c. Scalia had a diatribe about powers of homosexuals; quite the homophobe; very concerned about political power of gays and thinks its okay for states to act to limit it!

H. Discriminatory Purpose & Effect

1. Discriminatory effect isn’t always enough to trigger strict scrutiny or intermediate scrutiny.  There must be an intent to discriminate on the part of the gov’t.  Intent can be shown by (1) facial discrimination (de jure); (2) discriminatory application (de facto); or (3) discriminatory motive.

2. De Facto Discrimination:

i. Facially neutral law that is applied in a discriminatory manner.

ii. Usually need statistics to back up discrimination.  

a. Yick Wo:  circumstances show purposeful discrimination; Law prohibited operating a laundry in a wooden building, but gave a gov’t agency discretion to grant exemptions.  Chinese launderers were denied permits while whites were allowed them, even though law was neutral on its face.

3. Discriminatory Motive:

i. Mere statistical evidence is rarely enough by itself to prove discriminatory purpose.  This type of evidence must be combined with other evidence of legislative or administrative intent to show that a regulation is the product of a discriminatory purpose.

ii. Washington v. Davis (1976)

b. Police department used a written test as criteria for hiring police officers.  Members of identifiable racial minorities consistently got low scores on the test, although there was no proof that the test was written or otherwise employed for the purpose of disadvantaging minority applicants.  B/c of the absence of nonstatistical proof of discriminatory purpose, there was no equal protection violation.

iii. Gomillion

c. Inference of discriminatory motive from extreme circumstantial evidence.

d. Tuskegee redrew city boundaries from a square to a 28-sided figure, removing all but 5 black voters and none of the white voters.

e. Disallowed b/c of obvious racial motivation.

I. “Benign” Discrimination

1. Affirmative Action

i. Whole idea of 14th Amendment is to get rid of slavery and its effects, so why would anyone use it to block remedying past problems of discrimination?
ii. How do you fix problems caused by slavery if you don’t take race into account?

f. Legal language to work it out is “what level of scrutiny” applies…

g. “Bad” discrimination should get strict scrutiny.

h. But what level of discrimination should “benign” discrimination get?  Some justices argue that it should only get intermediate levels of scrutiny.

iii. Univ. of CA v. Bakke (1978)

a. Challenge to UC Davis’ Medical School’s set-aside of 16 slots in the entering class of 100 for minority students.

b. No majority opinion for the SC!

c. Brennan, White, Marshall, Blackmun said intermediate scrutiny enough and voted to uphold.

d. Stevens, Burger, Stewart, Rehnquist said the affirmative action program violated Title VI of the 1964 Civil Rights Act, which prohibited discrimination by institutions receiving federal funds.  They didn’t reach the Constitutional issue or discuss the level of scrutiny.

e. Brennan, White, Marshall, Blackmun & Powell said that analysis is the same under Title VI and Constitution.

f. Powell said that strict scrutiny should be applied whenever race is used.

g. So, 5 to 4 invalidating set-aside, but 5 to 4 saying race can permissibly be used as one factor in admission determinations to increase diversity (Powell, Brennan, Marshall, White, Blackmun)

iv. Richmond v. J.A. Croson (1989)

a. SC expressly held that strict scrutiny should be used in evaluating state and local affirmative action plans.

b. SC invalidated a Richmond plan to set aside 30% of public works monies for minority-owned businesses.

c. Majority:  O’Connor, Rehnquist, White, Kennedy, Scalia

d. Dissent by Marshall
v. Adarand v. Pena (1995)

a. Overruled Metro Broadcasting (which had held that federal affirmative action plans only need to pass intermediate scrutiny) and said strict scrutiny should be applied across the board in affirmative action cases.

b. Any person, of whatever race, has the right to demand that any gov’t actor subject to the Constitution justify any racial classification subjecting that person to unequal treatment under the strictest scrutiny.

c. O’Connor made statement that strict scrutiny is strict in theory, but NOT fatal in fact.

d. Thomas says gov’t sponsored racial discrimination based on benign prejudice is just as noxious as discrimination inspired by malicious prejudice.  It’s racial discrimination either way, plain and simple.

vi. What purposes for affirmative action programs are sufficient to meet the level of scrutiny?

a. Remedying Past Discrimination

(1) If a person can prove that s/he was denied a job on account of race, a court can order that discriminating employer to hire that person; this a form of affirmative action acceptable to the entire SC; the person is now being hired to remedy past discrimination.  Even the most vehement opponents of affirmative action (SCALIA & THOMAS) are willing to accept this.

(2) Relief ordered by courts will overcome the strict scrutiny analysis.

(3) If affirmative action is directed at entities that are proven to have engaged in illegal discrimination and it is limited to providing a remedy to those who are proven victims of that discrimination, it will likely be upheld.  However, it will not be allowed based on a desire to remedy the long history of racism throughout society.  More uncertain whether the SC will allow affirmative action efforts directed at particular entities or sectors of the economy where discrimination has been proved to occur, but where the beneficiaries are not themselves the proved victims of this discrimination (Univ. of Michigan case before the SC right now to test this)

b. Enhancing Diversity:  SC hasn’t decided whether pursuing diversity in education is a compelling interest.

c. Providing Role Models:  rejected as insufficient justification for affirmative action.

d. Enhancing Services to Minorities:  rejected as insufficient justification for affirmative action.

vii. What techniques of affirmative action are sufficient to meet the level of scrutiny?

a. Numerical set-asides allowed only allowed to remedy clearly proven past discrimination, if at all (Bakke).

b. Race as a factor in decisions may be okay, as long as its only one factor.  (Bakke, Metro Broadcasting—overruled by Adarand, but didn’t discuss this part, only overruled intermediate scrutiny part)

State Action

I. Application of Civil Rights & Civil Liberties to Private Conduct:  State Action Doctrine
A. Constitution only prohibits gov’t infringement on constitutional rights.  It is generally necessary to find action attributable to the states, with actors under the “color of law.”
B. Exclusive Public Functions

1. Some functions are exclusively and traditionally public functions.
C. Significant State Involvement

1. Must be more than just extensive regulations, like Medicaid, or significant funding to be significant state involvement.

2. Examples:

i. Official encouragement

a. judicial approval

ii. Official Acts

a. Discriminatory law enforcement

b. Apparent legal authority

c. Public defenders(don’t act for state when they represent indigent clients.

d. State authorization

e. Administration of private discriminatory trust by public officials

f. Entwinement of state and private authorities
(1) NCAA v. Tarkanian(just b/c the NCAA encouraged a member college to suspend its coach for recruiting violations, coach still couldn’t sue the NCAA for violating his rights b/c there is no state action.

D. States must be significantly involved in private entity.  Merely granting a license or providing essential services isn’t sufficient.

E. States are not constitutionally mandated to outlaw discrimination.  The Constitution forbids only their encouraging or authorizing it.

F. What makes a state actor?

1. Extent to which the actor relies on gov’t assistance(fairness to consider them state actor…
2. Extent to which the actor is performing a traditional gov’t role.

3. Extent to which the injury is aggravated by gov’t authority.

The First Amendment

I. History & Purposes of 1st Amendment
A. History
1. Framers meant it to prohibit licensing of publication such as existed in England and to forbid punishment for seditious libel.  Beyond this, there is little indication of what the framers intended.

2. SC cases focusing on freedom of expression focus less on the framers’ intent than do cases involving other constitutional provisions.

B. Why should freedom of speech be a fundamental right?

1. Freedom of speech is crucial to democracy

2. Freedom of speech is essential for the discovery of truth

3. Freedom of speech is an essential aspect of personhood and autonomy

4. Freedom of speech promotes tolerance.

5. Theories aren’t mutually exclusive and all are important in understanding decisions made in this thread of Con Law.

C. Classes of speech that receive limited or no 1st Amendment protection:

1. Obscenity

2. “Fighting Words”

3. Libel/Slander

4. Commercial Speech

5. Incitement

i. Brandenberg test:  speech directed to inciting imminent lawless action AND is likely to incite such action is not protected by the 1st Amendment.  Abstract advocacy is protected.

a. Klan leader was convicted under the OH criminal syndication law.  Evidence of his incitement was a film of the events at a Klan rally, which included a racist and anti-Semitic speech.

b. Law was declared invalid b/c constitutional guarantees of free speech and free press do not permit a state to forbid or proscribe advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to produce such action.

c. Requirement of imminent harm, likelihood of producing illegal action, and an intent to cause imminent illegality.

ii. Hess v. Indiana

a. Individual convicted of disorderly conduct for saying that “We’ll take the f*??)%^ street later,” after the police had cleared a demonstration from the street. 

b. SC says speech was protected b/c it was nothing more than advocacy of illegal action at some indefinite future time.

iii. NAACP v. Claiborne Hardware

a. SC overturned judgment against NAACP for boycott of white-owned businesses that it alleged engaged in racial discrimination.

b. Trial court had partly based liability on a speech where NAACP leader said that “if we catch any of you going into that store, we’ll break your damn neck.”  

c. SC says this speech was protected under the Brandenberg test and could not be the basis for liability.

iv. No constitutional protection for threatening speech.
a. Some circuits think threat should be determined from the perspective of the reasonable listener, others have said from the perspective of the reasonable speaker.

b. No decision from SC yet on this perspective issue
II. Hate Speech

A. RAV v. City of St. Paul (1992)
1. Scalia’s confusing opinion!

2. Chaplinsky (precedent case) said that fighting words that tend to incite immediate breaches of the peace are not protected.

3. Some actions are expressive enough to pick up 1st Amendment protection.

4. Ordinance overturned that applied only to those fighting words that insult or provoke violence on the basis of race, religion or gender.

5. Content-based regulations are presumptively invalid.  BUT if the content of the statute penalizes really bad speech that is already not protected, then it may be okay, so long as the penalization goes to the very nature of the unprotected speech:

i. Okay to criminalize threats against the President, but not just those threats that are based on his political views.

ii. Okay to criminalize really bad porn, but not okay to criminalize only porn involving blue-eyed actresses.

6. States cannot take sides in an ideological debate…
7. Once the State put all those categories into the statute, it took sides and gov’t cannot take sides in the speech debate.

8. Legislation should always be content neutral.

9. Concurring opinions:  White, O’Connor, Blackmun, Stevens

i. Agreed w/outcome, but would’ve decided on overbreadth grounds rather than the convoluted way Scalia came to his conclusion.
B. Wisconsin v. Mitchell (1993)
1. OK for states to single out conduct—hate crimes—for different punishment.  Drew a sharp distinction btw regulation of speech and regulation of conduct.  9-0 opinion.
2. Group of young black men, including Mitchell, were talking.  White boy walked by, Mitchell incited people to beat him up and joined in the beating up.

3. Wisconsin provision enhancing the maximum penalty for an offense whenever the ( intentionally selects the person against whom the crime is committed b/c of race, color, etc.  He got sentencing enhancements for aggravated battery b/c of his statements.

4. Wisconsin SC said that the statue violated the 1st Amendment.

5. But SC overturned b/c the regulation was content neutral.  Furthermore, statute singled out for enhancement bias-inspired content b/c this conduct inflicts greater individual and societal harm.  
C. Virginia v. Black (Cross Burning Decision-2003)
i. SC says the first part of the law is constitutional:

ii. Any person who burns a cross with the intent of intimidating any person on the property of another, a highway, or a public place shall be guilty of a class 6 felony.

iii. Analogized this act to the threats against the president or “bad” porn in RAV.

iv. Majority says states may punish intimidation and pick out the worst form of intimidation and make that illegal, like in the RAV decision.

v. Souter, et al dissented, saying that putting the cross into it sends an ideological message and the states cannot favor one ideology over the other.

vi. SC says second part of the law is unconstitutional:

a. Such burning of a cross is prima facie evidence of an intent to intimidate a person or group of persons.

b. Makes standard too easy and reaches too far.  

c. Chills free speech.

vii. Thomas’ dissent:

a. Believes that what is involved here is CONDUCT and not expressive speech (other 8 justices believe it is expressive speech).  Believes that it is a particularly dangerous form of conduct and states can criminalize it.

b. Not about expression at all, but conduct, so entire law should be upheld.

c. Law was passed in 1952, before it became such a wide symbol of intimidation…
III. Commercial Speech
A. Old era was no protection for commercial speech.

B. But SC struck down these old precedents and said that ads can enjoy 1st Amendment protection and states cannot ban them.

C. Central Hudson Gas v. Public Service Comm’n (1980)

1. NY PSC prohibited electrical utilities from engaging in promotional advertising to stimulate demand for electricity.

2. SC says ban is unconstitutional.

3. Hudson test for commercial speech:

i. Protected:  Must concern lawful activity and not be misleading

ii. State/substantial:  Is the asserted gov’t interest substantial?  If yes to both, then

iii. Advance:  Does regulation directly advance gov’t interest asserted?

iv. Overbroad:  Is gov’t regulation more extensive than is necessary to serve the interest?

D. Thompson v. Western State Medical Center (2002)

1. SC struck down a provision of the FDA Modernization Act of 1997 that conditioned an exemption from FDA approval requirements for makers of compounded drug on their not advertising or promoting the compounding of any particular type of drug.  Act did allow providers to advertise and promote the compounding service w/o losing their exemption.
2. O’Connor wrote opinion and applied Hudson test.  Found gov’t ends important, but found means insufficiently narrowly tailored to support them.

3. Thomas concurred, but said:  I agree with the Court’s application of the test set forth in Central Hudson, but continue to adhere to my view that cases such as this should not be analyzed under the Central Hudson test.
4. Breyer dissented, joined by Rehnquist, Stevens and Ginsburg

i. Felt SC undervalued the importance of the gov’t interest in protecting health and safety of public

ii. Endorsed a lenient interpretation of 1st Amendment in commercial speech

IV. Freedom of Religion
a. Constitutional Provision

i. The First Amendment provides “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.”
b. Free Exercise

i. Free Exercise clause prohibits the gov’t from punishing (denying benefits to or imposing burdens on) someone on the basis of the person’s religious beliefs.  

c. Cases:

i. Sherbert v. Verner

1. Appellant (7th Day Adventist) refused to work on Saturdays and was discharged from her job.  She was denied state unemployment benefits b/c she refused suitable work.

2. SC established a two part test:

a. Whether the disqualification imposes any burden on the free exercise of appellant’s religion

b. Whether some compelling state interest justifies the substantial infringement of appellant’s 1st Amendment rights.

3. State failed the test here and was unallowably restricting her free exercise right.

4. Looks an awful lot like strict scrutiny…

ii. Employment Division v. Smith

1. Appellants were members of the Native American Church and wanted an exemption from state law prohibiting use of peyote.

2. Scalia’s majority opinion says:

a. Valid and neutral laws of general applicability won’t be overturned b/c of free exercise rights.

b. Placed the burden on petitioner, rather than the state.

c. Leave it to the legislature; look to the political process to exempt peyote if they so desire.  
d. Scalia’s concern was people would “be laws unto themselves.”

e. Only cases that have the compelling interest test are the “hybrid” situations, where religion and another constitutionally protected right are involved (freedom of speech, the press, rights of parents, etc.)

f. Seemed to move it into rational basis review…

g. Very controversial opinion, see below under Enforcement of Civil Rights.

3. O’Connor’s concurrence

a. Wanted to continue with the Sherbert test.  Agreed w/Scalia’s outcome, but not his reasoning.
b. Burdening of free exercise may be allowed when there is a compelling state interest that is narrowly tailored.

c. Saw Oregon criminal law as a compelling interest and felt it was narrowly tailored.

d. Wanted to make sure minority is protected by courts; members of the minority religious groups may need protection from a “facially” neutral law.

4. Brennan’s dissent

a. Agreed w/O’Connor’s reasoning, but not her outcome.

b. Felt the state interest wasn’t compelling enough; looked at it from the pov that the state’s interest was to refuse to include an exemption for religious ceremonial use of peyote and this wasn’t a compelling state interest.

iii. Lukumi v. Hialeah

1. FL passed a law the prohibited animal sacrifice in religious rituals.

2. Applied Smith test:  neutral laws of general applicability.

3. Kennedy’s majority opinion (9-0, but with concurrences)

a. Object of the law was to infringe upon or restrict practices b/c of religious motivations; the law wasn’t neutral.

b. It was therefore invalid, unless there was a compelling state interest and narrow tailoring.

c. Killing animals for food, kosher killings, other types of killing of animals okay, just Santaria animal sacrifice was singled out.

d. At a minimum, the protections of the Free Exercise pertain if the law at issue discriminates against some or all religious beliefs or regulates or prohibits conduct b/c it is undertaken for religious reasons.

e. Facial neutrality is not determinative; Free Exercise protects against gov’t hostility that is masked as well as overt.

4. Scalia’s concurrence

a. Doesn’t want to focus on the motive of the legislation.  Felt decision could be made w/o inquiry into motivation.

b. Just the text, ma’am…  No motives allowed unless explicitly stated in the legislation.

5. Kennedy, O’Connor as usual look to the facts of the case.

d. Establishment Clause

i. The Establishment Clause prohibits laws respecting the establishment of religion.

ii. Cases:

1. Prayer

a. Topic has been controversial, but case law has remained clear.

b. Cannot have prayer at graduation b/c it is seen as coercing those who don’t subscribe to that particular religion.

c. Santa Fe Independent School Dist. v. Doe

i. 5-4 Vote:  Kennedy, Blackmun, Stevens, Souter, O’Connor majority

ii. Can’t have prayer at school-sponsored athletic events.

iii. Violation of Establishment clause b/c the school allowed the message to be broadcast over the PA system; also a bit coercive to do it at the football games.

iv. Rehnquist, Scalia, Thomas dissent:  students voted; freedom of speech violated.

d. Good News Club v. Milford

i. Religious groups have a free speech right to use school facilities after school hours, just as all other groups do.  Ruled on speech, rather than religion lines.

ii. Thomas wrote for 6-3 majority; dissenters were Breyer, Stevens, Souter.  They felt that more facts were needed to make sure it was speech and not an establishment issue.

e. Generally, O’Connor, Breyer, Kennedy look at case-by-case in religion

f. Generally, Scalia, Thomas, Rehnquist are more tolerant of slight infringement of religion

g. Generally, Souter, Ginsburg, Stevens are very suspicious of any inkling of state-sponsored religion.

2. Funding

a. “Lemon” Test

i. Statute must have a secular legislative purpose

ii. Principal or primary effect must be one that neither advances nor inhibits religion

iii. Statute must not foster an “excessive gov’t entanglement” with religion.

b. Zelman v. Simmons-Harris

i. OH developed a voucher program to address problems with crappy public schools.  Overwhelming majority of kids using vouchers attended private religious schools.

ii. Majority looked at means and found law to pass Lemon test.

iii. Upheld by majority, usual dissenters.  Passed “Lemon” test.

iv. Dissent (Souter, Ginsburg, Stevens, Breyer) felt it was gov’t funding ending up in religious schools; exactly type of violation Establishment Clause was set up to avoid.   Dissenters looked at ends of statute.

Enforcement of Civil Rights
I. Remedial Powers of Congress
a. Warren Court of the 1960s, which was concerned with upholding federal civil rights laws and generally expanding the scope of individual rights, broadly defined Congress’ § 5 powers.  The Rehnquist Court, which is concerned with limiting federally powers, has narrowly interpreted this authority.  

b. Debate over interpretation of § 5 of 14th Amendment involves arguments over the meanings of the Constitution’s text, the intent of the 14th Amendment’s drafters, and basic policy questions concerning separation of powers, federalism and individual rights.

c. Confined to Proportionate and Congruent Remedies
d. Confined to REMEDIAL not SUBSTANTIVE powers
i. Boerne v. Flores

1. Congress passed Religious Freedom Restoration Act in response to SC’s decision regarding Employment Div. v. Smith and Free Exercise
2. SC slapped it down; quoting Dickerson and Marbury:  SC’s job to interpret the law; Congress cannot overcome SC decisions EXCEPT by amendment to the Constitution.

3. Congress doesn’t have SUBSTANTIVE powers; only REMEDIAL powers.

4. Congress may only provide remedies for rights recognized by the courts and MAY NOT create new rights or expand the scope of rights.

5. Any law must be narrowly tailored to solving constitutional violations; it must be “proportionate and congruent” to preventing and remedying constitutional violations.

6. If the court concludes that a federal law was adopted under §5, a state may be sued for violating it, but there is a significant chance that the constitutionality of the law might be challenged under Boerne v. Flores.

a. Reminder:  FL Prepaid (patent infringement); Kimel (Age Discrimination); and Garrett (state gov’t cannot be sued for violating Title I of ADA)

b. Generally a 5-4 margin here… 

ii. Morrison

1. Violence against Women act

2. Section 5, 14th Amendment cannot be applied to reach out to private parties, as this did.  Can only reach out to state action—not proportional and congruent; more substantive in nature than remedial.

3. Appropriate legislation pursuant to the Enforcement Clause of the 14th Amendment can abrogate state sovereign immunity ONLY IF the legislation is appropriate under § 5 as construed in Boerne, congruent and proportional means related to a legitimate end.

iii. Basically, if Congress appears to be disagreeing with a SC decision, they are likely going to be slapped on the wrist.  It is the responsibility of the SC to define the substance of constitutional guarantees, not Congress.  Congress can’t expand or restrict constitutional rights.

iv. It’s all about Dual Sovereignty and Separation of Powers—can’t let Congress reach too far into states’ rights or into the rights of the other branches, especially the SC’s arena!
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