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Advanced Torts – Prof Sanders

Miscellaneous

· Prima facie tort: Act which is intended to hurt ( & does.

Policy
· Tort law prevails over contract law.

· Texas: Tort damages capped at $250,000. 

· Products liability:

· How to limit who may sue & when?

· Privity: Victim must be in privity with manufacturer/seller.

· This is a duty solution.

· No duty if not in privity.

· Statute of repose: If problem occurs after 
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 years of sale, then suit is barred.

· Stronger than statute of limitations, coz statute of limitations only starts ticking after ( is unjured.

· Asymmetry between parties.

· Manufacturer has far more power than consumer.

Products Liability

· Warranties:

· Express warranties: 

· 3 types of misrepresentations:

1. Intentional misrepresentations.

2. Negligent misrepresentations.

3. Innocent misrepresentations.

· Fraud (intentional): 

· You know it’s false OR

· You know that you don’t know whether it’s true or not.

· Restatement 2nd: Seller who make a public misrepresentation of material fact is strictly liable.

· Private is no good.

· Implied warranties: 
· Warranty of merchantability:

· Not merchantable ( defective.

· Defective ( not merchantable.

· Seller must be a merchant.

· To be a merchant, seller must be:

1. Business person AND

2. Regularly sell that type of goods.

· Merchantable ≈ fit for ordinary purpose for which it’s used.

· This is only a factor to determine merchantability.

· No defn. is given.

· Warranty of fitness for a particular purpose:

· No merchant requirement.

· Merchant must say e.g. that shoes are good for mountain climbing. 

· Strict liability:

· To show strict products liability, must show 4 things:

1. ( supplied product.

2. Product was defective.

3. Causation.

4. Injury.

· 3 types of defect:

1. Manufacturing defect.

2. Design defect.

3. Warning defect.

· 2nd Restatement: 
· Requires a 2 prong showing:
1. That product is unreasonably dangerous AND

2. That product is defective (1 of 3 types of defect).

· Not followed coz burden on ( is too high.
· Strict liability is about products – NOT services.
· So no strict liability for blood transfusion.
· Texas does NOT allow evidence of subsequent remedial measures to show defective product.

· Expert testimony: Must be based on reliable methodology.

· Applies to all expert testimony.

· Not only scientific.

· Expert’s conclusion must make sense using his methodology given the particular facts.

· Manufacturing defect:

· When product departs from its intended design even though all possible care was exercised.

· Res ipsa loquitur:

· “Things speaks for itself.”

· This wouldn’t have happened unless someone was negligent.

· Can use res ipsa to prove defective design if:

· Accident would not have occurred but for defective product AND

· It’s reasonably obvious that the defect did NOT occur after the product was sold.

· Res ipsa means there’s a presumption of defective design.

· No need to prove 2nd element (breach).

· 5 factors determine whether circumstantial evidence proves defect:

1. Expert testimony on possible causes.

· If there aren’t any, then this helps.

2. Length of time between sale & accident.

3. Occurrence of similar accidents in similar products.

4. Elimination of other causes of the accident.

5. Res ipsa: Whether accident is a type that doesn’t happen without a defect.

· Design defect:

· Consumer expectation test (Restatement 2nd): 

· Product defective if more dangerous than ordinary consumer expects.

· This test is dying out in favor of risk-utility.

· Test is good for everyday experience defects.

· Risk-Utility test: For special defects.
· Product defective if risk & seriousness of injury outweighs utility.

· Texas is a risk-utility state.

· Reasonable Alternative Design (RAD): Design defective when can be avoided by reasonable alternative.
· Just because there’s a safer design, doesn’t necessarily make the old design defective.
· Old design may still be safe.
· Unreasonably Dangerous: 7 factors to consider:
1. Usefulness & desirability to user and public.

2. Risk & seriousness of injury.

3. RAD that’s safer.

4. Manufacturer’s ability to eliminate unsafe feature without impairing utility.

5. Whether user can avoid danger by being careful.

6. Awareness of danger (warnings & instructions).

7. Manufacturer’s feasibility of spreading loss to consumers.

· By hiking the price up.
· Can also use 7 factors for risk-utility test.

· Defect need NOT be unreasonably dangerous:
· Too heavy a burden on (.

· Rings of negligence.
· Crashworthiness Doctrine: Car manufacturer liable if defect enhanced injuries.
· Even if defect didn’t cause injury.
· Defenses:
· Unavoidably unsafe products defense: Product is unavoidably unsafe, but exempt from design defect if:

1. Product provides exceptionally important benefit AND

2. The risk posed is substantial & unavoidable.

· Good warning ≠ defense: A good warning can’t save a bad design.
· Even if manufacturer warns against using product in certain way, if ( is injured by doing that & design is defective (e.g. there’s a RAD), ( is liable.
· Defective Warning:

· Must show duty & causation:

· Duty to warn exists if reasonable expert with actual/constructive knowledge would warn.

· Causation exists if ( would have heeded to the warning in this particular case.

· Warning must be reasonable.
· Texas: If FDA approves warning ( rebuttable presumption that warning is not defective.
· Can only rebut if:
1. Fraud: Show ( lied to FDA or

2. Modify: FDA told ( to modify warning.

· So can’t really rebut presumption.
· Manufacturer has continuing duty to warn following sale when:
1. Seller has actual or constructive knowledge of danger.
2. Can identify people needing warning & people are unaware.
3. Warning can be effectively communicated and acted on.
4. Risk of harm great enough to justify warning. 
· Defenses: 
· Open and obvious: If danger is open & obvious, no need to warn (coz reasonable person wouldn’t).
· Forgetfulness exception: Manufacturer must still warn even if obvious, coz ( needs to be reminded of danger.
· Learned Intermediary Doctrine: 
· Manufacturer only has duty to reasonably warn doctor (learned intermediary) adequately.

· Exception: If manufacturer advertises product to consumers, then duty to warn consumers adequately. 

· State-of-the-art defense: Manufacturers need not warn against dangers they couldn’t reasonably have known about at time of distribution.
· BUT manufacturer is deemed to know of reliable info that’s reasonably obtainable.

· Defenses:

· Comparative responsibility:

· Defense applies if (’s negligence is more than a failure to discover or guard against a product defect.

· E.g. ( must voluntarily & unreasonably proceed to encounter a known danger (i.e. if ( assumes the risk).

· If (’s only fault is failure to discover or guard against defect, then no comparative negligence.

· Pre-emption: If a tort action conflicts with a federal rule, then the tort action may not lie. 2 types of pre-emption:

1. Express pre-emption: Everything is pre-empted.

2. Implied pre-emption: 2 types:

· Impossibility: When it’s impossible to comply with both state & federal law (direct conflict).

· Frustration: State law frustrates (poses an obstacle) to federal law.

· If you comply with federal & state law at time of manufacture, there’s a rebuttable presumption that product’s NOT defective.

Conversion

· Conversion has 5 requirements:

1. ( must have ownership | right to possession of property AND

2. ( must intentionally 

3. Interfere with (’s right to the property AND

4. Interference must be substantial AND

5. There must be damages.

· Intent: ( must have intended to take possession of (’s property.

· Mistake ≠ defense.

· A bona fide purchaser of stolen goods is liable for conversion.

· Even if he had no way of knowing goods were stolen.

· Property: A property right exists if 3 conditions are met:

· There must be an interest capable of precise definition AND

· Interest must be capable of exclusive possession or control AND

· Owner must have legitimate claim to exclusivity.

· Damages: No damages if conversion (act) can be remedied merely by returning the property (right).

· If you took the car for a month, can’t remedy by simply returning the car.

· Conversion v. trespass to chattels: 

· 4 factors to distinguish: 

1. Time: How long ( had the property for.

2. Good faith: Whether ( acted in bad faith.

3. Harm: Damage done to the property.

4. Inconvenience: Harm caused to (.

Trespass to Chattels

· Trespass to chattel has 4 requirements:

1. Intentional
2. Interference with the property of another AND

3. Interference must cause
4. Damages.

· Damages:
· Chattel must be impaired OR
· In quality, value, or condition.
· Owner must be deprived of chattel for a substantial time OR
· Harm is caused to some person or thing in which the owner has an interest.
Economic Torts
· Economic loss rule: If ( causes only economic loss to ( (e.g. only property damage), then ( cannot recover under tort law.
· Can only recover under contract.
· If only the product is ‘injured,’ no recovery allowed.
· Exceptions: Court may relax rule if:
· Calamitous failure exception: If someone could have been seriously injured (e.g. boat blew up, but no-one was on it), then maybe tort claim.  

· Commercial v. consumer: consumer more likely to have tort claim.
· Bargaining power: Little bargaining power = maybe tort claim.
· Stranger v. non-stranger: 
· Strangers have NO privity i.e. NO contract.
· Non-strangers are in privity i.e. contract.
· Strangers  are more likely to have tort claim, coz no contract claim can lie.
· Independent tort rule:
· If ( committed an independent tort (aside from breaching the contract), then ( may recover, even if the injury suffered is only economic loss.
· Gist of the action rule: Whether it’s a tort case with some contract claims or a contract case with some tort claims.
· Recovery for economic torts:
· 2 hurdles:
· Proximate cause AND
· Proving damages.
· Amount of damages must be proved with reasonable certainty.
· Less generous than personal injury, coz in personal injury, need not show damages with a reasonable certainty.
· Still, for economic torts, at least proof of exact damages isn’t required.
· Choice of damages:
· Can get benefit of bargain damages OR
· How much profit you would’ve made if contract was fulfilled.
· Can get lost profits: What you have lost as a result of the thing not going through.
· What’s the flipping difference?????
· Fiduciary relationships:
· A partner has a fiduciary duty to act in best interests of firm.
· He cannot act purely for personal gain.
· For a fiduciary relationship to exist, both parties must believe there’s a fiduciary relationship.
· Subjective belief by ( that ( is a fiduciary is NOT sufficient.
· Duty of care:
· Directors & officers owe duty of care to shareholders to act in best interests of corp.
· Business judgment rule: Directors & officers are presumed to have acted with sound business judgment.
· Agency:
· 3 requirements:
· Principal & agent must assent that
· Agent will act primarily for principal’s benefit and
· Under principal’s control.
· Agent can bind principal even if he’s acting in direct contravention to principal’s orders.
· Once agency relationship ends, fiduciary relationship relaxes.
· Intentional misrepresentation:

· 6 elements:
1. Misrepresentation: (Act) False, material representation of past or present fact. 
· Material misrepresentation: it’s material if:

· A reasonable man would think it’s important OR

· ( knows that this ( would think it’s important.

2. Scienter:

· ( must know statement is false OR

· ( must have reckless indifference to the truth.

3. Intent to induce reliance.

4. Causation: Must cause reliance.
5. Justifiable Reliance: Reliance must be reasonable.

6. Damages: ( must rely to his detriment.
· The more specific the misrepresentation, the more likely ( is to succeed.
· Negligent misrepresentation:
· The issue here is whether the supplier of the info has a duty to the party who relies on the info.
· Minority rule (broad): Accountant reliable to all reasonably foreseeable 3rd parties.
· Near privity rule (narrow): 3 requirements:
1. Accountant know the purpose of the info (audit) AND

2. Accountant must know a 3rd party intended to rely on info AND

3. Accountant must have acted to create link between himself & 3rd party.

· Restatement (inbetween): 2 requirements:
· Supplier must intend to supply info to 3rd party AND
· Supplier must know of specific transaction for which info is to be used.
· Interference with contract:
· 4 elements:
· ( must intentionally
· Interfere with (’s contract AND
· Interference must be improper AND
· Must be damages.
· No need for intentional tort.
· Interference with prospective contract:
· 4 elements:
1. Intent to interfere with (’s prospective contracts.

2. Wrongful act: must be wrongful i.e. by independent tort.

3. Causation: Must cause interference.
4. Damages.
· Does not apply to promise to marry.

· Wrongful conduct = independent tort.

· Need not show all the elements, but must be able to show at least some.

· Attorney malpractice:
· Must show that but for attorney’s negligence, a better result in the underlying matter (where ( represented () would have been reached.
· Substantial factor test: ( can recover if attorney’s negligence was a substantial factor in the outcome of underlying case.
· This test is dwindling.
· Coz problem is: what’s a substantial factor?
Insurance
· Duty to defend: If a claim is made against an insured which could result in damages for which he is covered, the insurance co. has a duty to defend.
· Duty to defend is broader than duty to pay.
· Duty to defend is NOT synonymous with coverage – only possibility of coverage.
· Insurance usually covers accidents.
· Accident = unexpected, unforeseen OR undersigned happening or consequence from either a known or unknown cause.
· Implied duty: Insurance contracts have implied covenant of good faith & fair dealing that neither party will act to injure the right of the other to receive the full benefit of the contract.

· Duty to settle: 
· Insurance co. has duty to accept reasonable settlements.

· Reasonable settlement: If a prudent insurance co. without any policy limits would have accepted the settlement offer, then the offer is reasonable.

· Strict liability v. breach of duty:

· Strict liability: If insurance co. rejects settlement offer for amount within policy limits & verdict awards amount greater than the policy limit, then insurance co. must pay full amount (including amount over limit).

· Of course, they will also have to pay the ordinary amount within the policy limits.

· Breach: Only if insurance co. breaches it’s duty to accept reasonable settlements is it liable for full amount of judgment.

· This is the Texas rule.

· Punitive damages (Majority rule): You can’t recover punitive damages from insurance co., even if they were negligent in rejecting a settlement offer. 
Defamation

· Defamation has 2 parts:
· Slander = oral.
· Libel = written publication.
· Defamation (for libel or slander) has 4 requirements:
1. Must be false statement

2. Which is defamatory: tends to injure (’s reputation.

3. Publication: Statement must be communicated to someone other than ( AND

4. Special damages.

· Only required if:

· NOT slander per se OR

· NOT libel per se i.e. libel per quod (old rule).

· Must show pecuniary (monetary) damages.

· Retraction: Some states require that ( demand a retraction prior to bringing suit, else suit is barred.
· All libel is actionable per se.
· No need for actual (monetary) damages.
· Coz there’s a presumption that printed statements inevitably damage reputation.
· Exception: Libel per quod (old rule):
· When libel is not apparent from statement itself.
· I.e. when extrinsic facts are necessary.
· Slander about your work is more likely to succeed.
· Coz better chance of damages. 
· Slander per se: statements which do NOT require showing of special damages:
· Crime: Charges ( with a crime/conviction etc. OR
· Loathsome disease: Alleges ( has immoral disease OR
· Business: Injures ( in his business OR

· Sexual misconduct: Alleges (’s impotence or that he’s unchaste.
· Defamatory statement: Must damage (’s reputation i.e.
· Expose ( to public hatred OR
· Deprive ( of public confidence OR
· Injure ( in his business.
· Fact v. opinion:
· Statement must be a fact to be defamatory.
· Opinion ≠ defamatory.
· Fact must sufficiently capable of being proved true or false.
· Audience: 
· Statement must be communicated to 3rd party.
· Else NO defamation.
· The no. of ppl who may think ill of ( as a result of statement must be substantial.
· Can’t just be small number.
· Group defamation:
· If statement defames a group, a member of the group can only bring suit if the group is relatively small.
· If group is too big, then no member can sue.

· Unless all members are implicated for certain.
· E.g. All Jews are bad.
· If statement only says: “some” members of group are bad, but doesn’t say which ones, then chances of recovery for an individual member are low.
· Coz individual need not be included in the ‘some.’ 
· Newspapers:
· NOT liable for publishing a libel by a 3rd party.
· But report of libel must be fair & accurate.
· E.g. John said Jack is an idiot.
· Internet site publishers are not liable for stuff said on their websites.
· Corps can be defamed if matter concerns business.
· Public figure v. private figure:
· Public figure can only sue for defamation if he can show 2 things:
· False statement AND
· Actual malice.
· Knowledge of falsity or reckless disregard for whether it’s true or not.
· Public figure: Someone who has purposefully thrust himself into the public eye.
· A private figure with public issue need show only negligence to get actual damages.

· But to get punitive damages, must show actual malice.

· Private figure with private issue: No intent necessary for all types of damages.

	
	Public Figure
	Private Figure

	Public Issue
	Needs actual malice.
	Actual damages: Negligence.

Punitive damages: actual malice.

	Private Issue
	Figure treated as limited private figure OR issue treated as public. 
	Actual damages: Strict liability.

Punitive damages: Strict liability.


· Defenses:
· Joke | Satire: For defamation to occur, reasonable person viewing publication must believe it to be true.
· If it’s obviously satire | joke, then NO defamation.
· Truth: If statement is true ( no defamation.
· Nowadays, ( must prove falsity.
· Consent: If ( consents to having statement made in public ( no defamation.
· Privileges:
· 2 types:
1. Absolute privileges: Defamation cannot occur in these circumstances regardless of (’s motive.

2. Qualified privileges (conditional): No defamation as long as ( did not act with malice.

· Malice = knowledge of falsity or reckless disregard for truth of statement.
· Excessive publication also destroys privilege.
· Telling boss, coworkers & family = ok.
· More than that is dicey.
· Absolute privileges: Apply in the following cases:
· Judicial proceedings.
· Court cases
· Legislative proceedings.
· Senate proceedings.
· Government officials speaking in the ordinary course of their business.
· Husband & wife.
· Qualified privileges:
· If reporting about public proceedings (court cases etc.), qualified privilege applies.
· As long as no malice.
· Poor reputation: 
· Can mitigate damages by showing ( has a poor reputation.
· Coz then your statement can’t have caused injury. 
Invasion of privacy
· 4 torts:
1. False light.

2. Intrusion on seclusion.

3. Public disclosure.

4. Misappropriation of identity.

· False Light:
· ( places ( in a false light in the public eye.
· Statement must be false.
· Must be highly offensive to reasonable person.
· Closely follows defamation law.
· If ( is public figure, then must show ( acted with actual malice.
· Knew it was false or reckless disregard for truth.
· No false light tort in Texas. 
· Intrusion on seclusion: 
· 3 requirements:
· ( must intrude improperly
· On (’s private place or private affairs AND
· Intrusion must be highly offensive to a reasonable person.
· Private place: It’s a private place if there’s a reasonable expectation of privacy.
· Subjective AND objective.
· Improper intrusion: For an intrusion to be improper, it must be illegal.
· If matter is newsworthy ( intrusion ≠ improper.
· If info is obtained legally ( intrusion ≠ improper.
· Tort is completed when intrusion is committed.
· That is the damage.
· Public disclosure:
· If ( publicized details of (’s private life.

· Matter must be private.

· Publicity = reasonably certain to become public knowledge.

· Must be highly offensive to a reasonable person.

· Public concern defense: If matter is of public concern, then no tort.

· Misappropriation of identity: appropriation of (’s name or likeness for (’s advantage.
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