Tort 2 Outline - Griffin
Intentional Harm

1) Intent – the actor desires to cause consequences of his act, or that he believes the consequences are substantially certain to result from it
a) Elements:

i) Act  (i.e. battery)
ii) Intent

iii) Causation

b) Knowledge is the intent: An intent to injure is not required to establish battery, it merely requires knowledge of the consequences of the action

i) Do not need intent to harm, but intent to commit act that has known consequences

ii) Only requires knowledge with “substantial certainty” of the consequences, if not then it is at best a negligence claim
iii) Certainty is focused on the likelihood that the contact will occur, not on whether the P had the intention to harm her
iv) Vosburg - Intent is not that there is an intent to do harm, but that there is an intent to make contact
v) Egg-shell Rule – applies in intentional torts

(1) intent does not require foreseeability of extent of harm, take him as is
c) Cause is still an issue

i) Cause in fact – held liable for any harm that can be causally linked in any plausible way to the intentional wrongdoing

ii) Proximate Cause – non-existent; damages caused by an intentional wrongdoer need not be foreseeable to be compensable

d) Transfer of intent – if you intend a tort upon one person (or thing) and it ends up harming another, the intent can transfer to the second

e) Minors not immune: Garret v. Dailey - When a minor has committed a tort with force, he is liable to be proceeded against as any other person would be – minors are not immune
f) Insurance Issues

i) General Rule: Insurers won’t insure intentional torts

(1) Policy Reasons: would encourage, or fail to deter, people to be careless
(a) If insurance always pays, then there is no deterrence or social behavior factor at play

(2) However, if policy excludes bodily injury caused intentionally there may be a way to get around the policy

(a) If you find that the P did not intend to cause harm, then insurance will cover the injury
(b) If he is not liable for intentional committing the bodily injury, victim is covered 

g) Mental Insanity - 
i) Level of intent required can still be met by insane defendant 

ii) Substantial Certainty Rule – it is likely that consequences will result

iii) Allowing recourse – must allow victim a recourse for harm

2) Assault and Battery
a) Assault = a physical act of a threatening nature or an offer of corporal injury which puts an individual in reasonable apprehension of imminent bodily harm

i) It is the Ps apprehension of injury (mental disturbance, fright, humiliation, etc. and resulting physical illness) that renders the Ds acts compensable

ii) The apprehension must be the type of fear normally aroused in the mind of a reasonable person – an objective standard
iii) A battery generally results in the consummation of an assault

iv) Conditional threats historically have not been considered assault

(1) b/c the conditional statement negates the assault – “if you weren’t so old I would hit you”

(2) BUT, if the conditional words are dependent upon the victims actions, or is illegal or immoral, it can be considered an assault

v) Warnings are not considered assaults even though they may cause fright

b) Battery – intentional infliction of a harmful bodily contact upon another, whether directly or indirectly
i) bodily contact must be offensive such that it offends a reasonable sense of personal dignity 
(1) spitting or blowing smoke is sufficient, it is an act of disrespect or humiliation
(2) based on what is unwarranted by the social usages prevalent at the time and place
(3) Tapping on a shoulder or bumping into people in crowds is usual or customary contact and not considered battery

ii) Can be contact with an object attached to or identified with the persons body
(1) Picard v. Barry Pontiac: P took a TV news station to investigate a brake service station. The serviceman allegedly lunged and spun around the woman, the D says he only placed a finger on the camera. Enough for battery.
iii) It is an offensive contact or unconsented to touching of or trauma upon the body of another, which generally results in the consummation of an assault

(1) connection to original negligent med mal where doctors injured patients through surgery

(2) BUT, we don’t say that every surgery is a battery b/c we are consenting to the surgery or touch

iv) Application to the definition:
(1) Defining harmful body contact - what was the contact? The ground, a hand, the camera, etc.
(2) Was it intentional – D would want to pick intention apart
(a) If the act is done without intention, the actor is not liable for offensive contact, but would be held negligent or reckless for the risk of bodily harm
(3) Cause – did the contact “but for” cause the injury complained of
v) Workers Comp situations – when you apply for worker’s comp, the employee gives up his right to sue for negligence, but not his right to sue for intentional torts.

(1) if the harm is considered negligence, no way to sue otherwise
c) Damages:

i) Compensatory damages – for medical injuries and related loss

ii) Punitive damages – for mental apprehension or pain and suffering; used for deterrence in intentional torts; Only appropriate in intentional tort cases when there is proof of malice or bad faith

d) Examples: 
i) Wishnatsky v. Huey - Huey shut door on P. He filed suit for battery. While it does not have to be direct contact, this contact was not offensive to the norma-sensitive person. P is unduly sensitive as to his personal dignity. An ordinary person would not have been offended by a door being closed in his face due to a private conversation. There was no battery.

ii) Playing Sports

(1) Defense is Assumption of risk in negligence claim

(2) In intentional tort claims while playing sport, Assumption of Risk is not a defense
iii) Medical Mal – if the doctor operates on the wrong leg, that is an unconsented to touching and is considered a battery. You consented to surgery on the other leg, and therefore this is not consented.
iv) Alien Tort Claims Act - enables courts the jurisdiction to hear tort claims of foreign nationals
False Imprisonment
1) False imprisonment – any unlawful exercise or show of force by which a person is compelled to remain where he does not wish to remain or go where he does not wish to go; An unlawful restraint of an individual’s personal liberty or freedom of locomotion. 
a) Elementally:

i) Act that confines or retrains; 
ii) intent to confine or restrain - must be actual or legal intent to restrain

iii) causation – imprisonment caused the damages or harm claimed
iv) no reasonable means of escape
b) Confinement or unlawful restraint includes: 1) actual or apparent physical barriers, 2) overpowering physical force, or by submission to physical force, 3) threats of physical force, 4) other duress, and 5) asserted legal authority
i) may be effected by words alone, by acts alone, or both
ii) Must be against person’s will and if person voluntarily consents to the confinement, there can be no false imprisonment

c) Moral pressure, as where a P remains to clear himself of suspicion of theft, is not enough; nor are threats for the future (that is intentional infliction of emotional distress - IIED)

i) Feeling “compelled” or moral compulsion to remain is not sufficient, must be restraint against will

d) Examples of insufficient claims:
i) Lopez v. Winchell’s Donut House – woman was asked to back baking room where the door was locked and she was accused of stealing from the store. There were no threats, she was not in fear for her safety, never asked to leave, and left at will. 

ii) Confinement to Taiwan – man sues employer for breaking law, which prevented him as employee from leaving country. Country is too big an area for confinement; maybe IIED claim is possible

2) False arrest - a particular kind of false imprisonment where there is no basis for arrest
a) Can result when you call police and certify a crime to have one arrested

b) Meets elements of confinement, but there was a basis for it

c) no representation of false evidence; no false imprisonment
d) Can lead to malicious prosecution

3) Malicious prosecution occurs when complaintant prosecutes without probable cause and for improper circumstances

a) Elements:

i) P must show that D initiated act against her 

ii) D lacked probable cause for bringing suit
iii) That D brought proceeding maliciously

iv) That proceeding terminated in the Ps favor

b) For cost/humiliation in first prosecution: Permits the original defendant, after exoneration (not necessarily innocence), to bring an action for expenses and humiliation sustained in the first case

c) Government is precluded from bringing malicious prosecution claim against an individual whose action against it failed

d) TEXAS: third party must knowingly provide false information

4) Shoplifting – special problems b/c arrester is usually a citizen

a) Citizen’s arrest – most states require that a misdemeanor have been committed in the citizen’s presence and that the person arrested be guilty
i) Even if occurs in person, shopkeeper arrests at his or her peril b/c the arrested person must be guilty (of a misdemeanor at that)

b) If shopkeeper seeks to recover goods without an arrest and it turns out that the goods were obtained legally, shopkeeper is liable for battery if he used force (reasonable belief of guilt is no protection), or false imprisonment
c) Detaining a suspect against his will until police arrive is in effect an arrest

d) Chasing a suspect down and shouting “stop that thief”, which causes an officer to arrest him, is deemed an instigation of the arrest by the shopkeeper and is subject to standards of citizen’s arrest

e) Defense: detainment in a reasonable manner for not more than a reasonable time to permit an investigation or questioning by peace officer or owner or agent thereof
Intentional Infliction of Emotional Distress (catch-all tort)
1) IIED Definition: Intentionally subjecting another to mental suffering stemming from serious threats to his physical well-being, whether or not the threats constitute a technical assault
a) 4 elements: 
i) conduct was outrageous and intolerable in that it offends against the generally accepted standards of decency and morality (reasonable person) – aimed at limiting frivolous suits and avoiding litigation in situations where only had manners and mere hurt feelings are involved

ii) wrongdoer’s conduct was intentional or reckless – satisfied where the wrongdoer had the specific purpose of inflicting emotional distress or where HE intended his specific conduct and knew or should have known that emotional distress would likely result (perhaps actual malice if in publication?)
iii) a causal connection between the wrongdoer’s conduct and the emotional distress

iv) Severity - emotional distress must be severe – this is a damages issue that sets it apart from other intentional torts
b) Physical injury: not required, but helpful. Anomalous to deny recovery b/c the Ds intentional misconduct fell short of producing some physical injury ( but it can be more helpful (Womack v. Eldridge)
c) Damages: given for mental suffering – principle element
d) Problems: 
i) fraud, flood and proof issues; damages are speculative; verbal abuse is a part of everyday life
ii) Definition uses ambiguous terms (“outrageous”) that do not provide objective test

(1) 340 hang-up calls – not outrageous enough

2) NIED v. IIED: When is it negligence v. intentional?

a) Family Immunity: Often in family negligence cases there is immunity, but in case of intentional torts there is no immunity

i) So, IIED is important in order to recover for injuries inflicted by spouse

ii) Texas – there is no NIED in Texas, only the intentional version

3) Harassment in the Workplace – 

a) Racial harassment – actionable under 42 USC § 1981, an antidiscrimination statute passed during Reconstruction Era, which gives all person equal rights “to make and enforce contracts.”

i) However, often difficult to draw the line between outrageous conduct and free expression as protected by the First Amend.

ii) Employer can be held vicariously liable for racial harassment in workplace that results in emotional distress cause of action

4) Sexual Harassment (statutory)
a) Two types of cases:

i) Quid pro quo – sleep with me and I will give you a promotion

ii) Abusive working environments:

(1) claims are allowed if there is discriminatory conduct creating an abusive working environment
(2) disagreement over the conduct that triggers a claim under Title IV: what is abusive working envir?

(a) Some courts suggest a reasonable woman standard of consideration

(b) Supreme Court denied requirement of psychological injury and also declined to adopt reasonable woman standard. 

(c) Conduct must be pervasive or severe enough to create abusive working environment

(d) Must be aware of it while employed

(e) Merely offensive conduct is not enough - simple teasing, offhand comments, and isolated incidents are not enough unless extremely serious
b) Retaliation: Claim may also arise out of a complaint of sexual harassment that resulted in retaliation.

c) Same-sex sexual harassment – Supreme Crt. held it actionable under Title IV

d) Vicarious Liability for sexual harassment is actionable under Title IV: an employer is subject to vicarious liability to a victimized employee for an actionable hostile environment created by a supervisor with immediate or successively higher authority over the employee

i) Defense – employer can defend that it exercised reasonable care to prevent and promptly correct the behavior. We have implemented policies or classes, stated guidelines of conduct, etc

5) Intentional Interference with Family Relationships
a) Adultery
i) A.k.a. – criminal conversation – sex by spouse outside marital relationship
ii) has been abolished in many states b/c: Based on revenge, damages are intangible, unlikely to deter the conduct

b) Alienation of affections
i) outsiders driving a wedge between family members by any means
ii) Also abolished in many states
iii) Intended to preserve marriage, but that is unlikely – court cannot force spouses to love one another

iv) High likelihood of exploitation and blackmail – no real benefit

c) Intentional interference with custodial relationships: has more modern support - Whenever the adulterous relationship involves or affects children or custodial issues, more likely to prevail
i) McDermott v. Reynolds - malicious flaunting of adulterous relationship, he brought suit b/c it affected his children and caused him mental suffering b/c of this.
(1) Did the conduct of D meet the elements of IIED?

(a) Certainly intentional

(b) Certainly can be seen as outrageous

(c) Cause: But for the adultery or flaunting he would not have been distressed

(i) Can’t tell if it is a result of the affair or the affect on his kids

(ii) If solely adulterous issue, there is no case

(d) Severity of distress is questionable
ii) Heart Balm acts – acts that abolished claims based on adultery

(1) Regardless if adultery is brought as an IIED action or as alienation of affection action, any form of such conduct was intended by the legislature to be barred from civil action
(2) Legislative intent is key in such codes – intent was to bar action
(a) Cannot hide an action for alienation of affection under the guise of an IIED claim

(b) Cannot simply put another name on the same old tort that was prevented from action

iii) Parent-Child actions: Statutes typically viewed as being intended for spousal relations, but often courts allow alienation of affection to be brought by children for interference with parent-child relationship (Stone v. Wall)
(1) Raferty v. Scott was a federal case that allowed parent-child action, however in McDermott the focus was not on the children.

iv) Birth of Child: Adultery alone, in the eyes of society, is not outrageous, but when it results in the birth of a child held out to be another, outrage surfaces. 

(1) Fraud: woman misrepresented her use of birth control, she got pregnant, and he sued her on her fraudulent misrep. Is this outrageous? Is it a tort? 

(a) Known as the tort of sexual deceit – not recognized in any state
(i) Proof problems – could have simply been an accident

Defenses to Intentional Torts
ON EXAM - If the elements are given, automatically start to think about defenses

1) Consent – similar to assumption of risk but separate from it (neg. only)
a) Hart v. Geysel – two parties engaged in a prize fight, one died, administrator sued for assault and battery
i) Majority rule – consent is not a defense to an action for personal injuries inflicted during a mutually engaged in fight of anger, each is civilly liable to the other
ii) Minority rule – mutual combat is unlawful and each party is denied relief in a civil action absent a showing of malicious intent or excessive force

iii) Two principles:

(1) Consent principle: One who has sufficiently expressed his willingness to suffer a particular invasion has no right to complaint if another acts upon his consent so given

(a) When volunteer to enter into activities, cannot recovery thereafter
(2) No profit principle: No man shall profit by his own wrongdoing

(a) cannot allow one to profit by his own illegal conduct if by the breach of the peace he gains a right of action which but for his criminal conduct he would not have

iv) Rule applied by court b/c neither rule fit well: one who engages in prize fighting does not have a right to recover damages he sustains as a result of the combat

b) Applications/Examples:

i) Pre Roe v. Wade – a woman who receives injury from illegal abortion, did she have a right of action? No, she was engaged in illegal activity, cannot profit

(1) Sometimes, conduct may be so bad that despite the illegality they can recover

ii) Football game: blow to head was outside custom and rules of game, consent to play was not a defense – must be outside the rules of the game
2) Self Defense 
a) Generally: An action of force (battery) is justified by self-defense whenever the circumstances are such as to cause a reasonable man to believe that his life is in danger or that he is in danger of receiving great bodily harm and that it is necessary to use such force for protection - Courvoisier v. Raymond 

i) P intended to shoot the D, but he was justified in doing so

b) Elements - he must satisfy the jury that:

i) He acted honestly in using force

ii) His fears were reasonable under the circumstances

iii) The means made use of in defense were reasonable

iv) Note: Very dependent upon the circumstances
c) Jury Charge: Often, jury charge can favor one side or the other, so a neutral charge is important – one that allows jury to consider evidence for the Ds defense

i) Jury must be able to consider:

(1) Was P assaulting the D at the time P was shot or harmed?

(2) Is there sufficient evidence of justification?

ii) Thus, the instruction must include the elements of self defense
d) East v. West – there was a difference in what was reasonable means of defense between eastern and western states

i) West allowed for use of gun, in fact you were yellow if not

ii) East encouraged retreat into house or running away, etc.

e) Defense of a third person – one is entitled to the same means as though defending himself if he “correctly or reasonably believes that:

i) circumstances are such as to give the third person a privilege of self-defense

ii) His intervention is necessary for the protection of the third person

3) Protection of Property – Katko v. Briney
a) Why two diff. defenses?

i) Law places higher value on human safety than on mere rights in property
ii) Protecting property is different from protecting life

b) Rule: there is no privilege to use any force calculated to cause death or serious bodily injury to repel the threat to land or chattels, unless there is also such a threat to the Ds personal safety as to justify a self-defense

i) Spring guns and other man-killing devices are not justifiable against a mere trespasser, or even a petty thief – only privileged if in person he would be free to inflict injury of the same kind

c) Damages: punitive damages are allowed in cases of malice, as punishment to the D and as deterrent to others.

4) Private Necessity – Vincent v. Lake of Erie
a) Availing yourself of another’s property in order to protect your own

b) Property rights may be suspended by forces beyond human control (act of God), but if any deliberate action during such situations is made to preserve the property of one at the expense of another, liability arises.

c) Public necessity may require the taking of private property for public purposes, but such a taking requires compensation
i) D prudently and advisedly availed himself of the Ps property for the purpose of preserving its own more valuable property, the Ps are entitled to compensation for the injury done

ii) P’s rights are compromised in the interests of another in this case, therefore tort law makes up for what he loses under the law of property.
iii) What about a contractual relationship? Does that fact that the parties were under K at the time change the liability. Should the dock be prepared to sacrifice in the event of a storm – get insurance, etc.

d) Public Necessity – in the protection of the public, a private mischief is to be endured rather than a public inconvenience

i) Destroying property in wartime is a misfortune of war and not a taking
DEFAMATION
1) Elements: 4 + 2 element structure

a) Defamatory statement 

b) of and concerning P

c) Publication

d) Damages

i) Fault

ii) falsity

2) Defamatory statement – one that is false and injurious to the reputation of another or exposes  another person to hatred, contempt, or ridicule or subjects another person to a loss of the good will and confidence in which he or she is held by others
a) Must pick out the statement and prove that it is injurious to reputation
i) Tends to harm the reputation of another so as to lower him in the estimation of the community or to deter third persons from associating or dealing with him

ii) Two types: Libel (written) and slander (spoken)

iii) Two steps: 
(1) Determine whether the words can bear the “spin” that the P is alleging

(2) If yes to above, determine whether it is defamatory of someone to say that she engages in this sort of behavior or associates with criminals

b) Reasonable reader: If a reasonable reader believes a statement, then there can reasonably be an injury to ones reputation by that belief in the statement

i) Respectable Minority - content of a statement must be of the sort that would hurt the P in the eyes of a substantial and respectable minority of the community

(1) Matherson v. Marchello – statement that implied P was a homosexual was deemed to be damaging and thus defamatory

(a) Was it the ordinary recipient of the statement or the majority opinion, or otherwise?

(b) Courts often find that a reasonable minority opinion, whether morally just in its opinion or not, is sufficient to deem defamation.

(c) BUT, is there still a social stigma attached to homosexuality? At least a minority would think so.

(2) Even something funny can be defamatory, b/c it comes close to ridicule

ii) Innocent construction rule – Minority approach; court will dismiss a defamation case if a reasonable nondefamatory meaning can be ascribed to the statement – even if P could prove that most people would have taken the defamatory meaning - Favors the defendant

c) Court v. Jury: 

i) Court considers whether the statement at issue is reasonably susceptible of a defamatory meaning according to reasonable persons of ordinary intelligence

(1) Must view the statement as a whole and in the context in which it appears

(2) Certain statements are defamatory as a matter of law or per se: 

(a) defamatory per se - False attribution of criminality

(3) If no reasonable juror could take statement to cause the alleged injury, than no defamation as a matter of law

ii) Jury - If statement has more than one meaning, whether or not it is libelous is a question for the trier of fact – otherwise, where only one meaning exists, court makes determination as matter of law.

d) Accoutrements of language – courts consider everything from punctuation to paragraphing in interpreting statements 

i) e.g. when one is said to have been “associated” with a slain prostitute, the quotation marks suggest a euphemistic use of the word to mean an illicit relationship, whereas without the quotes, there is no defamation
e) External context – sometimes extrinsic evidence may be needed to explain why a statement is defamatory that does not appear to be on its face – such as when a person is said to have been seen at 123 Haywood St., which turns out to be a brothel. 

i) Thus, P must introduce external evidence in 2 ways:
(1) Inducement – P pleads extrinsic evidence to support his claim that a statement is known by certain persons to be defamatory in its meaning, AND
(2) Innuendo – the P must then allege the meaning that he thinks flows from the combination of the statement and extrinsic evidence – it is not a fact

f) Libel by implication – drawing an inference from a statement may be essential to the analysis of defamation cases – such as interpreting two sentences, both of which are true, to mean a demeaning act occurred, but really did not.

i) Thus, it could be a series of true facts organized in such a way as to be defamatory

ii) Ambiguity must be distinguished from the situation in which readers may understand a statement differently b/c of different backgrounds

g) Other examples
i) Headlines – usually required to be read in the context of the story unless so sensational to render otherwise.

(1) But, some courts have held that if the negation of the sting of the statement appears only in a statement that the persistent and careful reader would discover, then it may be defamatory.

ii) Question – a question can be defamatory if it must be reasonably read as an assertion of a false fact, but inquiry itself, however embarrassing or unpleasant to its subject is not accusation.
(1) The statement must be false
iii) Parody – even a statement that is so ridiculous (101 year-old woman is pregnant) can still be damaging to reputation – thus tabloids can be held liable or newspapers that have parody section.
(1) But if it is so clear that the statement is a joke, and not a regular news story, then it may be dismissed

iv) Insults and name-calling – often statements made in anger or without any real intent to defame or merely giving vent to insult are not enough.
v) Cancer – saying someone has cancer is not enough to damage business reputation – it would have to be a contagious disease
3) Publication – statement must reach at least one third party who understands a defamatory thrust from the statement

a) It can be as simple as a telephone call, but P has to show that the publication was intentional or negligent

b) No liability exists if a third person unexpectedly overhears a private conversation b/w P and D

c) Comments within a company are still published, even if internal, and it can damage ones reputation

d) If an unknown person posts something on bulletin board, one who has access to remove it in a reasonable time could be held liable

4) Of and Concerning Plaintiff
a) P must show that the statement was understood to refer to, though not necessarily aimed at, the P 

i) colloquium – used to establish that the P is the person defamed

(1) supply information or evidence that leads one to believe that the defamatory statement had to be about the P – external proof

(2) if your name is referred to, then no need for colloquium

(3) equivalent of inducement and innuendo in proving defamatory statement

b) Corporations:
i) For profits – may sue if the matter tends to prejudice it in the conduct of its business or to deter others from dealing with it

ii) Not for profits – may sue it if depends upon financial support from the public, and the matter tends to interfere with its activities by prejudicing it in public estimation

iii) Shareholders – if large corp., generally no suit for libel of the corp., but if a closely held corp., then libel of the corp. may be understood by a reasonable audience to be addressed as well as to the controlling individual
(1) Occurs often when statement charges misconduct that cause others to think less of the management, or there is an accusation about a product

c) Group Libel
i) Statement about one or more members of a group

ii) Depends on how large a group – courts are often split
(1) If about 5 individuals, each could claim damage to personal reputation

(2) If about all lawyers in US, too broad to bring suit

iii) As group grows larger, impact of the statement depends upon its inclusiveness
(1) If against one of a group of 21, then no case for others – or 30 of 382

(a) If the statement is not inclusive of all of a large group, or is a general statement, then there is likely not to be a cause of action

(2) If against all but one of 21 are accused or attacked by the statement, then there is reasonable case for all of them including the ones not accused specifically, or 12 of a group of 25
iv) Absolute size is not a factor, instead courts look to the defined nature of the group, its prominence, and the role of the individual group
(1) Court allowed 53 members of 71-member police force to sue for statements made about other 18.

v) Ethnic, religious, professional groups

(1) Does not result in cause of action in any state, although some states have attempted to enact laws prohibiting defamation on such grounds
5) Damages: Libel and Slander
a) Ps who can show they have been defamed can recover proven damages; e.g. lost wages and similar losses – but also proven reputational loss

i) Special damages – specifically identifiable economic or pecuniary losses that the P can prove he or she sustained and can trace to the Ds defamatory statement; e.g. lost wages
(1) Round figures or general dollar amounts are not enough

ii) General damages – damages to reputation that the P has suffered in ways that cannot be easily corrected with dollars and cents – hard to put economic value on the damages
(1) Usually involves reputational harm in a certain community, whether geographical, religious, professional, etc.

(2) Losses can be proven by opinion poll
iii) “Presumed” general damages – some courts allow recovery even though no actual damages, specific or general, can be proven (in libel)
iv) Proof – in other courts, P has to prove specific damages before he can recover general damages, even if P can prove general damages occurred or can be presumed (in slander)
b) Above rules depend on type of defamation
i) Slander, spoken, need special damages – 
(1) P suing for slander must plead special damages to have a cause of action

(2) Exception: if the defamation falls into any one of the 4 per se exceptions, damages may be presumed:
(a) Statements charging plaintiff with a serious crime 

(i) minor crime like harassment is not enough, 

(ii) requires murder, burglary, larceny, arson, rape, kidnapping, etc
(b) Statements that tend to injure a P in his or her trade, business or profession
(i) Limited to defamation that is incompatible with the proper conduct or the business, cannot be a general reflection upon Ps qualities

(c) Statements that plaintiff has a loathsome disease, OR

(d) Statements imputing unchastity to a woman – some states have changed this to any serious sexual misconduct to either gender
(3) Slander per se: 4 categories above create slander per say, each of which when written creates libel per se, but things that are libelous per se are not necessarily slander per se when spoken. 
(4) Actions may suffice for slander per se – walking a handcuffed P through store, but some courts have held otherwise

ii) Libel, written, can be general damages – 
(1) P suing for libel need not plead or prove special damages, and may rely on general damages b/c the damage is conclusively presumed from the publication

(a) Some states require special damages be proven in cases of libel unless:

(i) Libel per se: The defamatory sting is clear on its face, OR
(ii) Extrinsic facts indicate slander per se
(2) Libel per se exists more liberally b/c it disgraces someone on its face and does not require extrinsic facts – states your name, etc.
iii) Broadcasts are libel: Defamation which is broadcast by means of radio or television should be classified as libel

(1) Stems from the greater capacity for harm that a writing is assumed to have b/c of the wide range of dissemination consequent on its permanence in form – a broadcast of any kind carries this potential for harm 

(2) reaches a broader audience, parallels written word in being able to go far

(3) Historically: A writing is given more weight b/c it requires more thought and planning than a spontaneous oral utterance, which might simply be tossed off

(a) But, does this distinguish it from an oral broadcast?

c) Nominal damages – court/jury only awards $1 in damages – idea is that the elements of defamation was proved, but there really wasn’t an injury to the reputation

i) e.g. Rodney Dangerfield always getting $1 b/c he gets no respect from the jury, can’t really damage his reputation.

d) Texas law
i) libel is communicated in writing and printing, slander is communicated by speaking 
ii) In Texas, broadcast is libel, some states treat broadcasts as slander

iii) once libel has been established, only need to establish general damages by way of injury to reputation

iv) Texas is libelous per se state – false statement charging a person with a crime is presumed to injure reputation, thus need not prove gen. damages

(1) If have libel per se, can get damages for mental anguish
(2) If just plain libel, nothing presumed, and if cannot prove injury to reputation, cannot get damages for mental anguish – must injure reputation

v) Slander needs special damages – damage to business, economic loss, etc.

(1) Do have slander per se: Charged with Crime, injury to business, and chastity

vi) Group: Small groups usually cannot proceed unless all in the group are defamed by statement – stricter rule

vii) One of 3 women accused of stealing dress, not all had cause of action, only if all three charged 

6) Strict Liability
a) Publishers are often strictly liable for their defamatory statements

i) If reasonable readers think that a statement refers to an identifiable P, then a case may exist

ii) The distributors of the publications are often immune, unless the P can establish that the D knew or had reason to know of the presence of the defamation in the work being sold or loaned

iii) ISPs (internet service providers) are immune under a Congressional act

(1) AOL weboard advertising “naughty OK bombing shirts” – person to contact was not the right person – there was no case against AOL for defamation b/c not under their control

(2) Internet posting is distinguishable from publishing, the act barred defamation suits

b) Thus, statutes can override common law defamation

7) Defenses to Defamation: another way to defeat the claim aside from lack of elements
a) Truth – defamation action is intended to compensate those whose reputations are damaged falsely, if the D has spoken truth, the reputational harm is deemed to provide no basis for an action.
i) D need not prove literal truth but must establish the “sting” of the charge

(1) law overlooks minor inaccuracies and focuses on substantial truth

(2) Examples

(a) statement that he stole 15K, truth is still established if he only stole 10K b/c the “sting” is that he stole
(b) Lying under oath is different than lying to fellow workers, in this case the sting is substantially different and truth is no defense

(c) Stating that one is a sexual deviant when he is really an embezzler is not the same – no truth defense – BUT it will mitigate the damages that can be allowed b/c reputation is not injured that bad
(d) In cases where not technically accurate, such as stock fraud when really one made negative statements, it is close enough to the truth

(e) Headlines – headline with limited words usually found to be truth where it gets to the sting of the charge b/c hard to capture full story in a headline

(f) Expungement – newspaper stated that politician was convicted of embezzlement. It was true, but the charge was expunged. Under the statute, he could deny that he was ever convicted, but the expungement could not be relied upon in a civil action in which the truth of the action was an element. Upheld defense of truth.

ii) Rarely relied upon b/c: Very costly defense and difficult to prove

b) Privileges – 2 types

i) Absolute privileges – no matter how a speaker abuses the privilege by lying, even if completely deliberate, no tort liability will flow
(1) Mostly applied when acting in context of official duty, but not when outside that role

(2) Examples: 
(a) federal and state constitutional privilege afforded legislators, who may not be sued for defamation for any statement during debate 

(i) Speech and Debate clause in Art. I protects legislators on floor of house or Senate
(ii) Likewise, broadcasters allowing candidates to speak are not liable for his/her defamatory statements

(iii) not extended to those supplying voluntary testimony to legislative body – such as a city council member to committee

(b) Privilege extended to officer’s arrest report on the grounds that absence of immunity may detract from an accurate report for fear of defamation and lead to trial by jury – not good for public welfare
(i) However, does not extend to statements by officers in press inquiries

(c) Announcement of Civil Complaint – stating act of filing complaint is privileged, but the act of summarizing the complaint has courts split

(d) Attorneys – privileged in judicial proceeding, but do not have same level of protection from defamation with reporter’s questions or at a party
ii) Qualified or Conditional Privilege - Liberman v. Gelstein - Statements fostering lesser public interest are only conditionally privileged 
(1) Common interest privilege: communications made by one person to another upon a subject in which both have an interest, so long as can be shown to advance the common interest
(a) Ex. - employees of an organization, members of a faculty tenure committee, physicians in a health insurance plan, tenants/common
(b) In these cases, can have an open discussion that includes negative false statements and it is privileged b/c common interest

(2) policy: the flow of info b/w persons sharing a common interest should not be impeded

(3) Example: Former Employers References are qualified – answers to inquiries from employers seeking to hire former employee are privileged, b/c the parties are engaged in a communication of common interest or in which the parties have a duty to be truthful

(a) May not apply if employer volunteers information

iii) Abuse of privilege: burden is on P to show abuse
(1) Depends on malice test: – dissolves privilege if P can show that D spoke with malice - two standards:
(a) Traditional ill will standard – made with ill will or spiteful intent, more represented in the common law definition, pretty high standard to meet
(i) making the statement to those who have no interest in learning it or not believing what was said
(ii) Not enough to dislike them, needs to be evidence of motivation

1. b/c people have right to free speech and right to provide info

(b) Times standard – knowledge that the statement was false or reckless disregard of its falsity
(i) will defeat conditional privilege

(ii) P must demonstrate that statements were made with high degree of awareness of their probable falsity

(iii) Speaks only to the speaker’s motivation for the statement, not about his general feelings about the plaintiff
c) Fair Comment – especially useful to media

i) Criticism, regardless of its merit, is privileged if it is made honestly – if a critic describing a literary, musical, or artistic endeavor gives the facts accurately and fairly, the critic’s honest conclusions are privileged as fair comment

ii) Changes due to problems with public officials and candidates

(1) Statement is privileged as fair comment only if it is based on true or privileged facts about a matter of public interest 

(2) applies only where the comment expressed is honestly believed

d) Fair and Accurate Report
i) Republication Rule – if one republishes a libelous statement used by another to defame, the republisher also risks liability for the defamation; every time defamation is republished, there is a new tort action available

(1) very tough on news or press, could mean that no one would report the news, so it was excepted to by the fair report privilege, which provides a defense
(2) Medico v. Time, Inc. - Difficult for them to prove truth – these were FBI reports, how does Time know? But they can state defense that they reported the documents fairly and accurately

ii) Fair report privilege –  exception to republication rule - the press has privilege to publish accounts of official proceedings or reports even when these contain defamatory statements

(1) Only has to be a fair and accurate summary
(2) Must be official documents – not generally available to public

(3) Dispute as to whether it applies to non-press D’s – I may not be able to use it as defense
(4) Hanish – gave privilege to publication of open and closed judicial proceedings, but it is unclear if that extends to pleadings where no official action has been taken

(a) 3 underlying policies: used in gray area where no true official proceeding
(i) agency theory – one who reports what happens in a public, official proceeding acts as an agent for persons of public who had a right to be there

(ii) public supervision theory – publicity of proceedings ensures fair administration of justice (as in a courtroom), it fosters the sense of public responsibility
1. especially applicable if the statement involves the public’s interest in examining the conduct of individuals it elects

(iii) public information rationale – fair report privilege applies where there is a public interest in learning of important matters, such as reports on investigations of organized crime, whether or not they involve public officials.

iii) Abuse: Unlike truth defense, this one can be defeated by a showing that the publisher acted for the sole purpose of harming the person defamed - malice

(1) If privilege is established, burden is on P to show abuse – 
(2) Two possibilities:

(a) Fails to be fair and accurate report (overembelished)
(b) Published fore the sole purpose of causing harm to the person

(3) Examples:

(a) Substantial truth: If the sting of the charge is met, inaccuracies about how many times (8 or 30) or the quantity does not matter

(b) Publisher knows its false – privilege still exists unless there is an abuse of the fairness and accuracy test. - Can’t omit important facts
(c) Police arrest is only an apprehension and will not be covered by fair report?

(d) Closed proceedings and actions of foreign governments are covered

iv) Codification – many states have codified the privilege

(1) Some statutes don’t abrogate the common law, which can be relied upon to create privilege in certain areas not covered by statute

(2) Flexibility: Courts generally apply a substantial truth analysis to the statutes – so long as the gist of the sting is met it is privileged
(3) Limitation – not necessary that report be exhaustive and complete, but nothing can be omitted or misplaced in such a manner as to convey an erroneous impression

(a) E.g – report of judicial proceeding testimony that fails to publish the exculpatory evidence

e) Retraction and Other Defenses - Burnett v. National Inquirer
i) Retraction statute – 
(1) Applies only to newspapers or short-lead time pubs – allows them to retract a statement to mitigate damages from defamation to special damages, which are harder to prove

(a) If fail to retract when asked within time allotted and in an equally conspicuous manner, then P only has to prove general damages

(i) libel requires special damages be claimed, however, if a retraction of the statement is requested and is not given, then general and punitive damages are available.
(ii) Retraction must be sufficient – published in as substantially conspicuous a manner as the original story.

(2) Public Policy – to protect newspapers with short lead times that place story in view often without time to validate – they can later retract to mitigate

(a) but National Inquirer was declared not to be a newspaper b/c there are different lead times

(b) Has been criticized as unconst.
ii) Libel-proof plaintiff:
(1) Mitigating defense that Ps reputation is already bad and the defamation caused him either little further harm or even none at all.

(2) Some courts allow this defense to award no damages

(3) Simmons Ford approach: Certain true statements that were not defamatory preclude recovery for untrue statements

iii) Texas Retraction Statute (see handout)
(1) Only allows retraction to mitigate damages, does not remove liability

(2) Whereas, California statute allowed for removal of liability
(3) V.T.C.A., Civil Practice & Remedies Code § 73.002
§ 73.002. Privileged Matters

(a) The publication by a newspaper or other periodical of a matter covered by this section is privileged and is not a ground for a libel action. This privilege does not extend to the republication of a matter if it is proved that the matter was republished with actual malice after it had ceased to be of public concern.
(b) This section applies to:
(1) a fair, true, and impartial account of:
(A) a judicial proceeding, unless the court has prohibited publication of a matter because in its judgment the interests of justice demand that the matter not be published;
(B) an official proceeding, other than a judicial proceeding, to administer the law;
(C) an executive or legislative proceeding (including a proceeding of a legislative committee), a proceeding in or before a managing board of an educational or eleemosynary institution supported from the public revenue, of the governing body of a city or town, of a county commissioners court, and of a public school board or a report of or debate and statements made in any of those proceedings; or
(D) the proceedings of a public meeting dealing with a public purpose, including statements and discussion at the meeting or other matters of public concern occurring at the meeting; and
(2) reasonable and fair comment on or criticism of an official act of a public official or other matter of public concern published for general information.

§ 73.003. Mitigating Factors

(a) To determine the extent and source of actual damages and to mitigate exemplary damages, the defendant in a libel action may give evidence of the following matters if they have been specially pleaded:
(1) all material facts and circumstances surrounding the claim for damages and defenses to the claim;
(2) all facts and circumstances under which the libelous publication was made; and
(3) any public apology, correction, or retraction of the libelous matter made and published by the defendant.
(b) To mitigate exemplary damages, the defendant in a libel action may give evidence of the intention with which the libelous publication was made if the matter has been specially pleaded.
8) Fault and Falsity: the Constitutional Standards
a) New York Times v. Sullivan - Public Officials and Constitutional Defamation
i) Technical holding: in certain circumstances, P must prove 6 elements to prevail on constitutional defamation claim – this is due to the protections of the 1st amend.

(1) 1st amend precludes a public official from recovering damages for defamatory falsehood relating to his official conduct unless he proves that the statement was made with actual malice
ii) Fault: when is what has been written or said enough?- actual malice standard in Times
(1) Actual malice proves fault = with knowledge that it was false or with reckless disregard of whether it was false or not

(a) Malice is not presumed in general damages under federal rule

(b) Under common law, feelings toward person is important – based on ill will

(c) Under Statutory NY Times standard, personal feelings do not matter, rather it is the attitude the person took to the truth of the matter of the statement
(2) Actual malice is required to strike a balance under the 1st and 14th amends.

(a) Const. provides protection to public officials acting in their duty, so as to not inhibit the effective administration of policies of gov’t (i.e. debate)
(b) Similar protection must be afforded citizen-critics of government, otherwise would be an unfair imbalance of government over the people

(c) The knowingly false statement and the false statement made with reckless disregard for the truth, do not enjoy const. protection, but any other statements are free speech
iii) Falsity – the P must prove that the statements are false - heavy burden
(1) This makes it harder for Ps to prove their case in order to protect political speech – don’t want to chill reporters and newspapers

(a) must give people a lot of leeway to criticize the gov’t b/c Americans don’t like Seditious Libel Laws that prevent criticism of government
(b) Do not want to increase likelihood that fear of liability will “chill” speech by allowing false statements no protection under 1st amend.– thus there is a heavy burden, we allow a lot of leeway to speech
(c) Chilling criticism of debate over public interest is a serious problem, must protect debate

(2) Rule was later extended to cases of criminal libel: Debate as to whether Times has a narrow holding, or whether it will expand to all realms of free speech.

iv) Dissents: not only does Const. limit State power, it completely prohibits any state power to govern the 1st amend. – Congress shall make “no” law, means just that. Cannot allow a state to have any means by which to litigate over free speech.
b) Public Figures – Butts and Walker
i) Held – Times actual malice standard applies to public figures as well

(1) In the modern scheme of national policy, public figures can affect and influence public interest just as much as public officials, thus the Times standard applies to them as well – the press may criticize their conduct with immunity from defamation suit so long as no actual malice
(a) Public figures: police, business leaders, football coaches

ii) Dissent: wanted to distinguish b/w the two: Public figures are not part of gov’t, they should be afforded better protection, no reason to apply actual malice standard
c) The actual malice standard: P must prove recklessness or purposeful disregard for the truth w/ clear and convincing evidence
i) Substantive Issues: Court stated it had no “single infallible definition” and that its outer limits would have to be developed on a case-by-case basis

(1) Record must provide “sufficient evidence to permit the conclusion that the D in fact entertained serious doubts as to the truth of his publication” in order for recklessness to be found

(a) Belief that the statements were true is no defense

(b) Must be made in good faith, not: fabricated, product of imagination, based wholly on unverified anonymous phone call, so inherently improbable that only a reckless man would have put them into circulation

(c) recklessness may be found where there are obvious reasons to doubt the veracity of the informant or the accuracy of his reports

(2) Investigating facts: 
(a) Doubt: must investigate for truth if there is doubt 
(i) St. Amant v. Thompson - A reporter simply failing to check facts is not enough without significant doubt as to truth
1. no need to investigate accuracy where no obvious doubt of truth – BUT once doubt exists, the publisher must act reasonably in dispelling it

2. Verbatim accuracy is more important in respected publications than it is in supermarket tabloids that are not viewed in a serious manner

(ii) 60 minutes Case: thought processes as to the publication of a broadcast are not protected by the 1st Amendment 

1. the standard means must look into persons intent, his disregard, cannot do so without being given thought processes

2. publisher must make investigations into the truth of the matter

(iii) Harte-Hanks Case: newspaper accusing one of “dirty tricks” was found to have “reckless disregard” when it:

1. failed to interview the crucial witness and other important witnesses, and to listen to a tape on the matter

2. Held: although failure to investigate will not alone support a finding of actual malice, the purposeful avoidance of the truth is different

(b) Motive: a newspaper’s motive in publishing – whether to promote and opponent’s candidacy or to increase its circulation – cannot provide a sufficient basis for finding actual malice

(c) Quotations, even in context of scrupulous article, can be taken at face value Masson Case
(i) The reasonable reader would understand quotations to be nearly verbatim report of statements made by the subject
(ii) Material change is AM: quotations cited with knowledge that they do not contain the actual words the public figure used, do not demonstrate actual malice, unless the alteration results in a material change in the meaning conveyed by the statement
1. rarely do interviews result in quotation of the full and exact statements made
2. BUT, if there are deliberate and reckless alterations, can be malice

(d) Reliance and Republication – a subsequent publisher who converts a statement for his own use is immune from suit by way of relying on a respected publisher

(3) Important Lower Court holdings
(a) Cumulative bits of evidence may support actual malice – BUT, needs to be substantial evidence of bad faith

(b) Lack of fairness: fairness is not an issue, unfair one-sided attacks are not libelous, where publisher believes in the truth of his accusations, he is under no obligation to treat the subject of his accusations fairly or evenhandedly

(c) Haste: author publishes an article in haste, without receiving subsequent information - no actual malice based on haste alone, attitude towards the truth of the statement is not improper
(d) Honest mistake: when D claimed he honestly overlooked information that stated the statement was falsity, he was not granted immunity – carelessness is no defense
(e) Failure to investigate: failure to investigate standing alone is not enough to establish actual malice – must have direct evidence that the D purposely avoided the truth

ii) Procedural Issue
(1) Convincing Clarity: While actual malice is the major substantive protection available to Ds being sued by public Ps, a procedural protection also exists:

(a) P has burden to prove actual malice with convincing clarity
(i) Has not carried through to all state courts
(b) Independent appellate review: clear and convincing standard has been bolstered by the explicit requirement that appellate courts exercise “independent review” to assure that the required proof has been presented with the required clarity

(i) This is b/c of the clarity required to strip the utterance of First Amen. Protection is not merely a question for the trier of fact – must protect the Const.

(c) Summary Judgment Standard: Under Fed Rule 56, must take into account the burden P will have to meet at trial. Judge must decide whether the evidence in the record could support a reasonable jury finding either that the P has shown actual malice by clear and convincing evidence or that he has not

(i) Preponderance of evidence standard is rejected
(d) Confidential sources pose an interesting question in Ps burden to prove actual malice
(2) SLAAP suits (Strategic Lawsuits Against Public Participation)

(a) Defamation suits brought against persons making public statements in an apparent attempt to dissuade them from participating in public discourse

(b) Has resulted in anti-SLAAP statutes: do not alter the substantive law, but offer procedural devices by which to identify and dismiss at an early stage unmeritorious suits that interfere with speech rights

d) Private Plaintiffs and the Constitution
i) Gertz v. Robert Welch, Inc – Private Plaintiff Test.
(1) Tension b/w states interest to provide recourse to private individuals and the 1st amend. right of publishers to engage in discussion of public matters
(2) MAIN holding: a publisher/broadcaster of defamatory falsehoods about an individual who is neither a public official nor a public figure may not claim the Times protection against liability for defamation on the ground that the defamatory statements concern an issue of public interest

(a) No access to media: Private individual does not have access to media to rebut defamation and he has not voluntarily exposed himself to public scrutiny

(b) State interest – state has valid interest in compensating private person

(3) Fault required: no liability without fault, otherwise the States may define for themselves the appropriate standard of liability for publisher/broadcaster of defamatory falsehood (negligence) 
(4) Actual Injury holding: 
(a) Gertz’s less demanding neg. standard only allows compensation for actual injury 

(i) can be evidenced in personal humiliation or mental anguish, as well as economic loss and damage to reputation
(b) Proof of actual malice (knowledge of falsity or reckless disregard for truth) is required for recovery of presumed or punitive damages 

(5) Public figure/official standard: former stature is not sufficient, absent clear evidence of general fame or notoriety in the community and pervasive involvement in ordering affairs of society
(a) individual should not be deemed a public figure for all aspects of his life

(b) public-figure question should be determined by reference to the individual’s participation in the particular controversy giving rise to the defamation

(6) White’s dissent: 

(a) believes in the strict liability of common law to protect private individual

(b) does not believe innocent P should have to prove fault

(c) now they must prove some further degree of conduct and even then still must prove actual damages – this is way too hard for the private plaintiff

(d) The burden should be bared by the best loss spreader, not the individual

(7) Note:
(a) Gertz cases are not litigated a lot b/c actual malice is usually shown

(b) Most states choose negligence standard – except NY (uses a grossly irresponsible standard)

(c) States are split on how to prove neg – is it due care or traditional negligence?

ii) Gertz 7 element summary:

(1) Def. statement
(2) Of and concerning
(3) Publication
(4) Damages – Can only receive compensation for actual injury
(a) Trial courts left to define and apply

(b) Must have evidence of competent damages – does not just have to be a dollar amount, can be reputation or standing in community or humiliation or mental anguish, etc.
(c) No punitive or presumed damages without  NYT actual malice
(5)  Fault - Cases involving private individuals will revert to traditional state negligence rules

(a) states may provide recourse but not without fault
(b) main diff: element of fault is a negligence standard – lower than Times but no strict liability b/c violates 1st Amend. 

(i) Negligence = reasonable publisher or due care? 
(ii) 6th element of falsity still applies

(6) Falsity – still applies, Hepps case states that Gertz requires P to prove falsity

(7) Actual Injury – difficult to define, but required for compensation

iii) Media v. Non-media Defendants under Gertz - Grossman 

(1) Facts: credit reporting agency disseminated false information of bankruptcy to select number of recipients. Vermont Supreme Court affirmed the punitive damages award, and stated that Gertz does not apply to nonmedia defamation actions.

(2) Held: SC affirmed, 5-4, but on the ground that it did not involve the distinction b/w media and nonmedia Ds.

(a) Powell – Gertz and strict 1st Amend protection applies only to cases in which the expression involves variously a public issue, public speech, or an issue of public concern

(i) thus, the states interest in protecting the private individual adequately supports awards of presumed and punitive damages – even without showing actual malice

(ii) credit reporting is not a public issue

(b) Non-media v. media: Perhaps we should just create a media-nonmedia standard for 1st Amend protection: If media D, apply NYT, if nonmedia, apply lower common law standard

(i) But, Supreme Court doesn’t buy this argument – they apply Gertz and do not include Dun & Bradstreet to be within it:

(ii) This is a matter of public concern vs. private concern, not media-nonmedia, thus we return to Times or Gertz
(3) Dissemination: here, it seems the Ds lost b/c the erroneous report was not publicly disseminated – had it appeared in a local newspaper, Gertz would have likely applied

(a) Thus, nonmedia Ds have not been stripped of Gertz protection solely b/c of their nonmedia status – the key seems to lie in the circulation of the information

(b) Furthermore, public Ps still have to show actual malice to recover

(c) private-private cases allow for lower common law standards, in which presumed and punitive damages are recoverable

e) Public-Private Distinction
i) Identifying Public Official
(1) Rosenblatt v. Baer
(a) Public official is one who appears to the public to have substantial control over the conduct of government affairs (i.e. recreational facility commissioner)
(b) a position that would invite public scrutiny and discussion of the person holding it, entirely apart from the scrutiny and discussion occasioned by the particular charges in controversy
(2) Candidates always – the Times rationale was extended to candidates for office; it includes anything that might touch on an official’s fitness for office

(a) If he uses his family to further his campaign, his role as a husband and father are subject to scrutiny, just as any attempt to vaunt a spotless record

(b) Campaigns are about reputation, any suit for defamation have proof of actual malice

(c) Charge of criminal conduct is always relevant
(3) Three legged stool test to determine public official
(a) First – occupies a niche of govt sufficient to give public interest in qualification and performance

(i) Policy makers, upper level administrators, and supervisors are public officials b/c of inherent attributes of the position

(ii) not about the occurrence of random events

(iii) Discussions of public importance must be uninhibited, robust, and wide-open

(b) Second - access to media to counteract the impact of false and injurious statements 
(i) builds on Gertz – if have access or sway over media, more likely public official

(c) Third – degree P has assumed the risk of exposure to criticism by the media

(i) those who actively seek a position of influence in public life do so with the knowledge that diminished privacy will result
(4) Examples:

(a) Not necessarily all public employees

(b) Police officers – they are viewed as public officials for defamation

(i) Exercise State power in the performance of their duties

(ii) Vested with substantial responsibility for the safety and welfare of the citizenry

(iii) Control matters that impinge directly and intimately with daily living
(iv) Any abuse by police officer can affect the rights and personal freedoms of society 
(v) Must be subject to Public scrutiny
(c) Firefighters – don’t have the same responsibility unless they are a captain or chief who sets policy, they receive more protection and are less often found to be public officials

(d) Public School Personnel – courts are split

(i) Some suggest that teachers have significant control over children and should be subject to scrutiny, and whether principals are is not clear either
(e) Social Workers – seen to exercise far more control over lives of persons than does a teacher, and like a patrolman, even though they don’t make policy, they are still subject to scrutiny

(f) Former Public Officials – remain public officials for purposes of commentary on their past performance or things that occurred while in office

(i) 6 years is typically the standard maintenance for commentary of when in office

(ii) May be public figure if maintain or seek public limelight in other affairs (Jimmy Carter)
ii) Identifying a Public Figure
(1) Firestone and Walston definitions:
(a) must assume role of especial prominence in the affairs of society
(b) must voluntarily thrust or inject oneself into forefront of public controversy in order to influence the resolutions of the issues involved

(c) Random event cannot make one a public figure: case or story of great public interest does not make one a public figure

(d) P allowed Self-help: going to court or making press conferences or responding to press is not sufficient for public status, P is allowed self-help
(i) does not change private status, unless attempt to use media for own influence

(2) Hutchison Case – Senator criticized government grants for Ps scientific research as wasteful

(a) Scientist was not a public figure simply b/c he had access to media

(b) His publications only reached a small audience of professionals

(c) The senator’s defamation could not create his own defense that the scientist was a public figure just b/c of the media attention it received from his statements

(d) Senator’s absolute privilege did not apply b/c not on floor of Congress at time

(3) Corporations as public figures – companies, including restaurants, that have a large public profile can be seen as a public figure in a defamation suit. 
(4) 3 types of public figures: Wells v. Liddy - Watergate controversy

(a) involuntary public figures – become public thru no purposeful action of their own

(i) Defendant must demonstrate that: 

1. P has become a central figure in a significant public controversy 
a. requires evidence that P has been a regular focus of media reports on the controversy

b. controversy is one that touches upon serious issues relating to community values or historical events or government/politics or arts and educations or public safety, etc.

2. alleged defamation has arisen in the course/discourse of the public matter
a. that is, controversy must exist prior to the publication of the defamatory statement

b. plaintiff attained public-figure status at the time of the alleged defamation

3. reasonably foreseeable that public interest would result from the action or inaction

a. assumed the risk of publicity by acting or not acting

b. figure has pursued or failed to pursue course of conduct from which it was reasonably foreseeable, at the time of the conduct, that public interest would arise

c. need not be action seeking a primary role to influence the controversy as in limited figure situations 

(ii) Gertz states must be exceedingly rare: Cannot rest on “sheer bad luck” b/c that is relatively common and too much like Rosenbloom’s mere public concern standard

1. Misfortune of being thrust into the controversy is only one factor
(b) general public figures: 
(i) achieve pervasive fame and notoriety such that they become public figures for all purposes and in all contexts
(c) limited purpose public figures
(i) those who voluntarily inject themselves into a particular public controversy and thereby become public figures for a limited range of issues

(ii) Court looks at the nature and extent of an individuals participation in the particular controversy giving rise to the defamation – she must play an active role

(iii) 5 factor test:

1. has access to channels of effective communication

2. voluntarily assumed a role of special prominence in the public controversy

3. sought to influence the resolution or outcome of the controversy

4. controversy existed prior to the publication
5. retained public-figure status at the time of the alleged defamation

(iv) if defamatory per se, then P cannot be categorized as a limited-purpose public figure solely b/c he makes reasonable public replies to the statement

	
	Public Figure/Official
	Private Figure

	Public Concern
	NYT – actual malice

1. knowing or reckless disregard

2. presumed damages
	Gertz – negligence 

1. some fault plus actual damages
2. unless NYT is established, then presumed/punitive allowed

	Private Concern
	No case on point
1) intuitively the Common law standard would apply as in D&B, but must consider all precedent

2) facts circumstances would be key
	Dun & Bradstreet

1) private-private matter

2) lower common law standard, state’s interest is greater than protection of 1st Amend

3) thus, the common law is still alive and well


* trick is to read set of facts to determine which standard applies, never say it could be all of them, must be decisive in identifying the standard
f) Opinion – possible defense to defamation
i) Letter Carriers v. Austin – words being used in a loose, figurative sense or mere rhetorical hyperbole or lusty and imaginative expression of contempt is protected by 1st Amend. 

ii) Milkovich v. Lorain Journal Co.
(1) Facts: High school coach in a brawl, sports writer wrote about his comments at trial – that they were a lie, and that he was a liar. Writer sought protection b/c his passages were assertions of opinion, not fact.
(2) Held: an expression  of opinion may be actionable defamation if interpretable as fact
(a) Context and reasonable reader:
(i) consider the context of the statement and whether a reasonable reader would determine the statement to be one of fact

1. If indicates that it is simply an opinion unambiguously, then it may be protected

2. If it can be interpreted as fact and is not a fact, it is not protected by 1st amend.

(b) expressions of opinion often imply the assertion of an objective fact 
(i) Example: “In my opinion Jones is a liar” is the same as “Jones is a liar” b/c implies knowledge of facts indicating he is a liar exist

1. Must have evidence to justify opinion, otherwise actionable defamation

(c) Provability:
(i) If opinion can be proven true or false, more likely to be actionable b/c D likely had ability to check truth or falsity of his statement

(ii) If not able to be proven one way or the other, it will be protected as opinion.

iii) Flamm v. AAUW - Distinguishing actionable fact from non-actionable fact
(1) Facts: Flamm was given a negative statement in a directory of attorneys. A high school student was involved in review of the credit report – this would be extremely important in determining the reliability of the evidence and whether actual malice could be proven. It was a suit with a private P in a matter of public concern (thus Gertz applies).
(2) Issue: was the statement one of objective fact that could be construed to damage reputation or was it an opinion supported by evidence? 

(3) Held:  No 1st amend. protection where the opinion/statement could be construed as a statement of objective fact. 
(a) In its context, opinion suggests that the author knows facts that the attorney is unethical. 

(b) Reasonable reader could construe that he engaged in unethical solicitation as ambulance chaser.  It is not hyperbole, or figurative speech or in such a context that a reader could recognize it as a mere opinion. 

(c) Thus, actionable defamation, P has the right to sue – no 1st Amend protection.
(4) Federal Standard: in a suit by a private plaintiff involving a matter of public concern, allegedly defamatory statements must be provably false, and the P must bear the burden of proving falsity.
(a) If the defamatory statement reasonably implies a defamatory fact capable of being proven false, then the D is not entitled to dismissal under the 1st Amend
(5) New York State standard: media or not

(a) Whether the specific language in issue has a precise meaning which is readily understood

(b) Whether the statements are capable of being proven true or false

(c) Whether either the full context of the communication in which the statement appears or the broader social context and surrounding circumstances are such as to signal readers or listeners that what is being read or heard is likely to be opinion, not fact.
(d) Emphasis is given to the overall context to determine what reasonable reader would have believed

(6) Broader State protection – some states have asserted that the state’s const. law may provide broader protection than Milkovich offers, i.e. it can be more protective of speech than the 1st Amd.
(a) The 1st amend merely represents the minimum standard and the state may not violate the const, but it can set higher protections or laws governing substantive issues

iv) When do words/opinions become actionable?
(1) When the critic explicitly states the basis for his opinion he is usually protected 

(a) Statement about sloppy journalism was not enough, not provable
(b) Stating that a lawyer is a very poor lawyer is to express an opinion that is so difficult to verify or refute that it cannot feasibly be made a subject of inquiry by the jury – it is not actionable b/c it cannot be shown to be factually true or false
(c) Statement on Paranoia – not actionable b/c not provably false unless in context of clinical psychologist report

(d) Sharp practices – not interpretable as a fact, or true or false, it is merely an opinion that warrants broader 1st amend. protection
(2) THE LINE IS WHEN THERE ARE FALSE FACTS able to be construed from the opinion

(3) “Racist” has lost its meaning and is not actionable

g) Republication Rule
i) Old republication rule - if you republish a defamatory statement, you adopt the liability for it.
(1) Exceptions: 
(a) Fair comment

(b) Fair report privilege
(c) B/c must protect those who repeat certain kinds public controversies if it is a fair and accurate report – public discussion is valuable.
ii) Neutral/fair report privilege 
(1) When a responsible, prominent organization makes serious charges against a public figure, the 1st Amend protects the accurate and disinterested reporting of those charges, regardless of the reporter’s private views regarding their validity.
(2) Defense applies when the report:

(a) Accurately relates to the accusation

(b) Makes clear that the republisher does not espouse or concur in the accusation, AND

(c) Provides enough additional info (including, where practical, the response of the defamed person) to allow the readers to draw their own conclusions about the truth of the accusation.
(i) republication must take no position on where the truth lies in the dispute

(ii) Even handed story: reporting both sides of a sporty usually results in fair report privilege protection b/c the reader is allowed to determine for himself the veracity of the situation

(3) Does not apply to: 
(a) private individual: Although goal is to keep the public informed about public concerns, republication of accusations made against private individuals is never protected by the neutral report privilege, whether or not the person who made the original accusation was a public figure

(i) stems from the balancing act b/w 1st Amend and protection of private reputations

(b) Investigative reporting: privilege only protects discussion of already raging public controversies, not investigative reporting that is the first to uncover the issue
(c) Rumors: rumors or info from unidentified sources do not have fair report privilege
iii) Modern example: Khawar v. Globe International Inc.
(1) Facts: Khawar alleged that Globe had defamed him by publishing a photograph and an uncritical book review of a book that claimed he had killed Robert Kennedy. 

(a) This was a private P with public concern under Gertz. 

(b) Had to show actual injury by way of lesser negligence standard, but actual malice to get presumed and punitive.

(2) Held: Upon the republication of a third party’s defamatory falsehoods, actual malice may be found where there were obvious reasons to doubt the veracity of the information republished and the republisher failed to interview obvious witnesses or consult relevant documentary sources. 
(a) Must make reasonable efforts to investigate veracity.
Protecting Privacy
1) Common law v. Statutory: 
a) Tort of right to privacy is different from the Const. type – it protects different rights and is based on statutory or common law

i) Stems from the famous Brandeis article – Right to Privacy

ii) ON EXAM: Must identify the difference b/w damage to reputation (defamation – Const) and privacy (common law or statutory)

b) Not all states elect to recognize the privacy protection torts
i) New York Statute – prevents common law development in privacy area, rely heavily upon statute

(1) New York failed to recognize the seriousness of privacy rights at common law, so they left it up to the legislature to enact protections
(2) Statute: a person, firm, or corporation that uses for advertising purposes, or the purposes of trade, the name, portrait or picture of any living person without having first obtained the written consent of such person, or if a minor of his or her parent or guardian, is guilty of misdemeanor.

(3) Result: Even if an article or other piece is newsworthy, liability may be found for a photographer accompanying it if either there is no real relationship between the picture and the article, or if the article is an advertisement in disguise
(a) So, can’t be an advertisement, can’t be completely unrelated
2) Public Disclosure of Private Facts
a) Common law State Tort Analysis – Haynes v. Alfred A. Knopf, Inc.
i) Facts: Haynes sued book publisher for “the publicizing of personal facts that while true and not misleading are so intimate that their disclosure to the public is deeply embarrassing to the person thus exposed and is perceived as gratuitous by the community”
ii) Elements:
(1) Publication (public disclosure) of true and private facts
(2) Highly offensive to a reasonable person (offensiveness)

(3) public has no legitimate interest in the facts (newsworthiness)

(4) Constitutional (1st amend) privilege unless actual malice fault shown
iii) Notables:
(1) Balance: between right of privacy and freedom of press

(2) Recognize that the truth of statements bars a defamation suit
(3) must consider intimate details that a person may not want released

(4) can’t publish every true fact about a person – must consider 2 factors

(5) defense of newsworthiness not available when the material is deliberately or recklessly false

iv) As defined by RS of Torts: One who gives publicity to a matter concerning the private life of another is subject to liability to the other for invasion of his privacy, if the matter publicized is of a kind that

(1) Would be highly offensive to a reasonable person, AND

(2) Is not of legitimate concern to the public
v) If no violation: the private person has no legal right to extinguish the publication if the experiences that have befallen them are newsworthy, even if they prefer them to be kept private

(1) One who places himself in the public limelight is afforded less privacy protection, however the involuntary subjects are not that much different – publishers are permitted to satisfy the curiosity of the public
(a) Not limited to the particular events that arouse the interest of the public

(b) May legitimately extend to further information concerning the individual and to facts about him which are not public and may seem private

(c) Exception: some intimate details of her life, such as sexual relations

(i) Community mores: in determining what is a matter of legitimate public interest, account must be taken of the customs and conventions of the community – what is proper becomes a matter of community mores

(ii) The line: is drawn when the publicity ceases to be the giving of information to which the public is entitled, and becomes a morbid and sensational prying into private lives for its own sake, with which a reasonable member of public, with decent standards, would say that he had no concern.

vi) Determining newsworthiness:
(1) Is person a prominent or recognizable figure

(2) Does the private matter have a nexus to the persons role in community

(3) Does article concern topics of interest to the public

(4) Judicial proceeding is sufficient

(5) Examples:

(a) Med-mal practice was sufficient to include intimate details

(b) Emergency report placing victim at scene in report was newsworthy

(c) Pregnant woman by prominent business man was newsworthy

(d) Sexual Matters – the sexuality of a person thrust into the limelight is a public concern, although the opinion seems to indicate that such interest may be outweighed by the injuries to the person upon release of such intimate details

(6) Should it go to jury?

(a) Most courts determine newsworthiness as a matter of law, no jury verdict
(b) Some states reject the privacy action and find that almost everything is newsworthy or is too diff. b/w communities to allow a jury to made ad hoc review

vii) Public Disclosure:
(1) Requires communication to the public in general or to a large number of persons, as distinguished from one individual or a few

(2) There is no threshold number, each case is fact specific

(3) D may merely initiate the process whereby the info is eventually disclosed

viii) Transfer of invasion? Information about one person cannot invade another’s privacy

ix) Actual name v. pseudonym:

(1) Use of pseudonyms does not except a publisher from liability – anyone with knowledge of the person’s life would be able to identify the person

(2) BUT, Using actual names and photographs is important to establish the validity and credibility of the publication. 

(3) Editors must be permitted leeway in drawing inferences that one event is connected with another

b) Constitutional Privilege
i) Cox Broadcasting – Court records
(1) Facts: Rape victim’s name was published in newspaper article, father brought suit. This publication of a victim’s name was a misdemeanor under a Georgia state statute.

(2) Held: States may not impose sanctions on the publication of truthful information contained in official judicial records open to public inspection (e.g. rape victim’s name).
(a) Such a rule would make it very difficult for media to report things within the law

(b) Would likely lead to suppression and chilling of speech

(c) Justice White avoided the broad holding that state cannot impose sanctions against truthful public information in general.

ii) The Florida Star v. BJF – lawfully obtained information
(1) Facts: Florida law makes it unlawful to “print, publish, or broadcast . . . in any instrument of mass communication” the name of the victim of a sexual offense. Inexperienced Florida Star reporter did just that, against the statute and the internal policy of the newspaper.
(2) Held: Where a newspaper publishes truthful information which it has lawfully obtained, state cannot impose punishment unless it is narrowly tailored to a state interest of the highest order. 
(a) Thus, there may be a state interest of high order that will pass strict scrutiny (e.g. child’s name) that supercedes 1st Amend.

(b) Court distinguished Cox b/c it dealt solely with info obtained from court documents, whereas here, the report came from police reports prior to any adversarial proceeding and prior to identification of a suspect.
(c) Malice need not be shown to recover for invasion of privacy – it is relevant only for punitive damages

(3) Daily Mail considerations:
(a) Law only protects publication of info lawfully obtained
(b) Will not punish for dissemination of information which is already publicly available
(c) highly anomalous to sanction persons who are not the source of the release

(d) self-censorship may result if allow media to be punished for publishing certain truthful matters

(4) Again, Court did not hold broadly: 

(a) truthful publication is NOT automatically constitutionally protected 

(b) NO definitive zone of personal privacy within which the state may protect individual from intrusion by the press

(c) DID NOT hold that state may never punish for the publication of a victim of sexual offense

iii) Notables:
(1) Staleness: the lapse of time has not been held to dilute the public interest in a previously noteworthy story. This would have profound affects on reporting, history books, and biographies

(2) Minors and privacy: Minors cannot consent to an invasion of privacy

(3) Enjoining invasions of privacy: Injunctions in defamation cases is unconstitutional, although this is not so clear in privacy

(4) Photographs are diff. from statements and may afford greater protection in privacy area
3) Breach of Confidence - Humphers v. First State Bank of Oregon
a) Facts: mother gave birth to child, gave it up for adoption, daughter later wanted to meet her birth mother, the information was protected, but disclosed by Dr. who gave birth.

i) 5 claims brought
(1) outrageous conduct – dismissed b/c Dr. did not have requisite intent

(2) Breach of professional standard of care (med mal) – failed in light of the standards in that situation

(3) Wrongful breach of confidential or privileged relationship – upheld on grounds that there was a breach of professional duty to keep confidence, not breach of privacy

(4) Breach of privacy – not applicable here b/c it was information he knew

(5) Breach of K obligation – dismissed for lack of financial loss

b) Elements: 
i) un-consented, unprivileged disclosure of nonpublic information

ii) to a third party 

iii) information learned under a confidential relationship

c) Notables: 
i) To incur liability one must breach a duty of confidentiality beyond any general duty of people at large not to invade one another’s privacy
ii) Does not apply to personal relationships
iii) Must be a special relationship that is indicated to create obligation of duty – physician certainly is, but teacher is not.

iv) Duty of concealment must have been assumed at the time of the initial relationship or conversation

v) Problem: what kinds of confidential relationships should be recognized and what constitutes a privileged disclosure

vi) Third parties: can be held liable for inducing the unauthorized, unprivileged disclosure of nonpublic medical information that a physician or hospital has learned within a physician-patient relationship

d) Duty of confidentiality:

i) determined by a legal source external to the tort claim itself
ii) plaintiff must identify the source and terms, such as by statute or by professional board
iii) The rule must validly apply to the facts
iv) If administered by specialized agency (professional board) then the court may be required to refer to that agency’s primary jurisdiction
e) Exceptions: if disclosure is compelled by law or is in the patient’s interest or public’s interest (disease, child abuse, etc.)
f) Defenses and privileges are equally found outside the tort claim for breach of confidence

i) No duty will be imposed or implied by custom, must be found in statute or board

ii) Usually found in public interest, patient protection or risk to third party, or when applied by law

g) Diff from Publication of Private Facts:
i) No general duty under pub of private facts: no general duty not to disclose that information, he did not pry into a confidence, he simply failed to keep one. 
(1) Communication alone of the name of a birth mother is not invasion of privacy – requires confidential relationship
(2) Invasion of privacy can be committed by anyone
(3) Breach of confidence is committed by one who holds information in confidence

ii) Focus: is on the source of the information, not on the content or its emotional damage

iii) Who it reaches: May arise in the event of disclosure to only one person, as opposed to public dissemination

4) False Light – most controversial of privacy torts
a) Def: a newsworthy person has a right of action when his or her name, picture, or portrait was the subject of a fictitious report or article and it places him in false light.
i) Elements: (Times v. Hill)
(1) Publication of calculated falsehoods or deliberate inaccuracies – cannot be true statements
(a) False details about private life, can be both demeaning or heroic – as long as false light
(b) Can be cases that make you look better than you are – future expectations would be too high

(2) Objectionable to reasonable person – 
(a) RP must be able to interpret that the statement is offensive to the parties inner self or is portrayed as other than he actually is

(3) Const. privilege unless evidence of actual malice in placing the P in false light 
(a) Court did not determine if the lesser Gertz standard will apply

(b) Assumed that lower negligence standard would apply to private actor, public concern but SC did not hold so
ii) Special damages: Almost any claim that is valid for defamation will succeed under false light, thus special damages must still be proved in false light. But, problem is that there is little ability to prove such b/c no reputational harm. So actual malice must be proved, and if there is no actual malice, cannot get any form of damages. 

(1) It is not clear if this is also true in cases where false light is actionable under a public disclosure of private facts that are true.

iii) When applicable: False light only makes sense when the account, if true, would not have been actionable as an invasion of privacy – the outrageous character of the publicity comes about in part by virtue of the fact that some part of the matter reported was false and deliberately so

(1) Must be highly offensive to reasonable reader, regardless of deliberateness

iv) BE CAREFUL TO DISTINGUISH B/W DEFAMATION AND FALSE LIGHT


(1) Not damaging to reputation: Placing P in false light does not do external harm to reputation so as to permit defamation, but damages one’s inner self or emotional stability. 

b) Application to Cantrell: 
i) In Cantrell, statements about poverty and pride was not enough to damage reputation, only enough for false light, b/c there was a positive tone to the article, such that they could be viewed as getting on with their life despite adversity

ii) Also, the statements were not true, or not true enough to meet test for public disclosure of private facts

iii) Using the common-law malice standard showed that there was not enough for punitive damages, but the trial court should have applied the higher actual malice standard, to which there was enough evidence (he wrote about her facial expressions when she was not there).
c) Criticisms
i) Great overlap w/ defamation and thus there are hardly any pure false light claims
ii) Courts are worried that it will be too easy for Ps to recover under false light – can’t protect limits
iii) These cases were decided before Gertz – so there is a lot of dissension over its applicability
iv) TEXAS rejects false light claims because they substantially duplicate the tort of defamation while lacking many of its procedural limitations

d) False light by association:
i) Depends upon what reasonable reader would believe and whether they could reasonably associate the P with the magazine or situation

(1) Having picture in Hustler is enough for false light if not really associated (Ralph Diving Pig)

(2) Being associated alone, much less a derogatory article, is enough for false light if magazine is damaging in itself
(3) Something that is so ridiculous may not be interpreted by the reasonable reader (such that 101 year old woman was pregnant) – NO WAY possible, thus no defamation – but there is false light
e) Negligence vs. Actual malice standard?

i) Court did not address whether a lesser common law standard will suffice in certain circumstances: those where defamation applies to private P in Gertz
(1) Thus, it is unclear if Gertz (the lesser standard of negligence) will be applied to False Light, it has only been applied to Times actual malice

(2) Will all of the 4 defamation categories be moved over into the False Light realm?

5) Intrusion
a) Without consent: Nader v. General Motors Corp. – Nader was being intruded upon by GMs efforts to intimidate and suppress his criticisms
i) Note: it was a NY court, which relies solely on statute for privacy suits, interpreting a DC court in terms of the common law of right to privacy. Appellate court should not be allowed to apply the law, such as by indicating what other causes of action might prevail.
ii) Intrusion – protects one’s right to keep knowledge about oneself from exposure to others, the right to prevent the obtaining of information by improperly intrusive means
(1) Elements:

(a) Unauthorized intrusion or prying into Ps seclusion or solitude to gather information
(b) Info obtained must be of a confidential nature
(c) invasion must be unreasonably intrusive or highly offensive to a reasonable person – that is it can’t be something that is expected
(2) Notables: 
(a) There can be no intrusion where the info is open to the public or has been voluntarily revealed to others or is available thru normal inquiry or observation

(b) Generally involves the gathering of private facts or info by improper means

(c) The law does not provide a remedy for every annoyance that occurs in everyday life

(d) No publication required

(e) some states will add elements or raise standard (e.g. – requires anguish and suffering or grossly offensive intrusion)

iii) Here, only two actions prevailed:
(1) One for unauthorized wiretapping and eavesdropping by mechanical and electronic means

(2) One for surveillance (particularly at a bank to see how much money he withdrew)

(a) The surveillance issue is skeptical:

(i) Must be more than mere observation in public place

(ii) Must be an overzealous situation and be supported by evidence to assist the trier of fact

1. it is a matter of fact for the jury
(iii) may also be seen as other torts

(3) the failed actions were accosting by girls, interviews, threatening phone calls – more suitable for intentional infliction of emotional distress b/c not intrusion for purpose of gathering info
(a) interviews were about information already generally known even if personal, although may be able to prevail on defamation grounds if pose a question in a defamatory light

b) Insurance investigations – should expect some reasonable investigation, but it does not afford disruption of reasonable person’s life. If merely viewed in public there is no actionable claim. 
i) Peepholes are intrusions
ii) Reading someone else’s mail is an intrusion

iii) can survey someone’s home and even take pictures, but cannot get too close or do anything to disrupt life of person

c) Divorce – surveillance in divorce proceedings can be expected to some extent when truthfully trying to prove custody and protect child – it must be highly offensive to the reasonable person in light of circumstances. Thus, the pictures of wife’s lesbian lover were not an intrusion.
i) Privilege? Seems to be that court is applying a privilege for intrusion in custody battles – this is not the holding, but it may be construed as such.

ii) Gross offensiveness was used instead of highly offensive – some states add higher standard for intrusion that might cause anguish or suffering.

iii) Other states may find that simply tapping phone calls for custody hearing is offensive enough

d) Transfer of intrusion – cannot bring an action against one who eventually receives information obtained in a grossly intrusive manner, even if that party actually knew of the means it was obtained. 

e) Photography and Intrusion: even where photos are not published, a jury can find an actionable intrusion did occur. Especially where the facial characteristics are recorded. It does not matter how valuable the photos might be (as say to help medical science).
f) Garbage: by placing private matters in the trash and leaving out to the public, there is no privacy protection b/c it is left to the public

g) Galella v. Onassis – public figure and intrusion; Stalking
i) Facts: Gallela was a paparazzo who repeatedly invaded and endangered the Kennedy family, he brought a suit for false arrest and malicious prosecution. His claims dismissed, he committed torts.
(1) Tort of commercial exploitation of Ds personality – governed by NY statute – when one uses Ds person to advertise or promote product or himself

(2) Despite NY law controlling (preventing privacy claim) the court stated that it did not read the statute to preclude the judicial development of an privacy action

(3) The criminal conduct of Gallela (harassment) was sufficient to warrant basis of privacy tort action
ii) Held: Onassis is a public figure and therefore subject to news coverage – some intrusion is allowed. However, when weighed against the de minimis public importance of the daily activities of the D, constant surveillance and obtrusive and intruding presence is unwarranted and unreasonable. 
(1) Limits to 1st: Even the 1st amendment requires that the free press act within the law – crimes and torts not permitted
(2) Injunction: proper to protect the Ds right to privacy, but it must not unnecessarily infringe on reasonable efforts to cover the D’s newsworthiness

(3) Public privacy issue: while it may be a factor, it is not as significant in areas of privacy than it is in defamation. SC has not adopted public figure category into privacy, it is not about how public your are, but rather who is intruding on you regardless of your status.

h) Consented Intrusion 
i) Desnick v. American Broadcasting Companies
(1) Facts: Doctors from the Desnick Eye Center file suit against ABC for sending reporters equipped with hidden video cameras pretending to be patients to the eye clinics. 
(2) Held: No invasion of privacy or trespass occurs when an individual posing as a patient, for investigative purposes, visits a doctor and secretly videotapes the consultation. 

(a) Invasion of privacy:
(i) No disruption of daily office activities, they did not act any differently than regular patients

(ii) No intimate or personal facts were revealed and no other conversations were recorded other than those between the test patients and the doctors

(iii) Went into public place open for business and talked to doctors as any patient would

(b) Trespass:
(i) No trespass or trespass by fraud b/c the entry onto the property was not an interference with the ownership or possession

(ii) key concept is whether express consent to enter property was present

(iii) may be able to obtain consent fraudulently for purpose of investigation (restaurant critic) if even the owner would not have consented if knew real reason for entry. Limitation is that you cannot fraudulently enter and obstruct the premises or business.

(c) Ambush interview: actionable for defamation when published
(d) Tabloid and investigative reporting: 
(i) Although it can be aggressive and invasive, it is still protected by the 1st Amend when in pursuit of public interests. 
(ii) If the broadcast itself does not constitute actionable defamation, and no other crimes are committed in the process of creating the program, then the target of the story does not have a claim in tort even if the tactics used were surreptitious, confrontational, or scrupulous. 
ii) Consent to enter:
(1) When invite someone into home, no trespass and assume risk of some invasion of privacy, however an unconsented recording of conversation cannot be expected or assumed and broadcast of such is an invasion of privacy.
(2) If you have no intention of utilizing the business, then your disruption risks an invasion of privacy. 
(3) If you use the business offerings appropriately (restaurant critic eats the food, patient obtains consultation) then intrusion is less likely. 

i) Eavesdropping - Shulman v. Group W Productions (1998)

i) Facts: woman was in wreck, newscrew recorded the rescue operations at scene and on flight, with microphone of conversations with nurse and video
ii) Intrusion: covers unconsented-to intrusions into private places, conversations or matter, as well as unwarranted sensory intrusions such as eavesdropping, wiretapping, and visual or photographic spying (court says this best describes our thought of privacy invasions among 4 theories)

(1) Two types: the coming into your private solitude; the publication of the private material or public disclosure of private facts

(2) Elements: 

(a) Intrusion into a private place, conversation, or matter

(b) In a manner highly offensive to a reasonable person

(3) Notables:

(a) Determining Offensiveness: Consider motives and objectives of the intrusion in pursuit of newsworthy material

(i) depends on method of investigation

(ii) extent to which it was justified b/c of its newsworthiness

(iii) gathering news and publishing news is different and afforded diff protection

(iv) violation of well-established areas of physical and sensory privacy are rarely allowed, such as trespass into home or tapping telephone line

(v) asking questions of one with confidential or restricted info is not actionable (Nader)

(b) Constitutional balance:

(i) No 1st Amend protection where commit tort or crime in getting news info

(ii) Const. protection accorded newsgathering of private material is far narrower than that afforded the publication of truthful, newsworthy material

(iii) Const. does not protect news media from violations of eavesdropping statutes

(iv) journalism does not depend upon use of secret devices to record private conversations

(c) Jury: Whether expectation of privacy exists is question of fact for jury

(d) Dead: No privacy action for intrusion for one who dies – the action dies with the person

iii) Held: conversations with medical providers affords expectation of privacy

(1) Public disclosure rejected b/c wreck is newsworthy and in public view

(2) NO intrusion at the scene of accident, media attention expected – newsworthy; public highway

(3) BUT, Conversations and video in the chopper and at the hospital was not expected b/c more private and expectation of such is higher

(a) D took calculated advantage of patient’s vulnerability here

iv) Federal Eavesdropping/Wiretapping Statute
(1) 18 USC § 2511(1)(c) – renders potentially liable anyone who “intentionally discloses, or endeavors to disclose, to any other person the contents of any wire, oral, or electronic communication, knowing or having reason to know that the information was obtained” unlawfully 

(a) The freedom to not speak publicly, to speak only privately, is violated whenever an illegally intercepted conversation is revealed, even if the person who does the revealing is not the one who did the intercepting

v) Bartnick v. Vopper (2001)

(1) Facts: unidentified person intercepted a cell phone conversation about status of union negotiations. The conversation was intentionally disclosed by Vopper on his radio show, he did not do the intercepting, but knew or had reason to know of its unlawful interception. Yocum received the tape in his mailbox and delivered it to Vopper.

(2) Held: acts of disclosing and publishing information, while akin to conduct, are in fact the kind of speech protected by the 1st Amend. The negotiations were of public concern, and the lawful disclosure of them, despite any illegal interception by unknown strangers, is protected by 1st.

(a) Narrow holding: Gov’t cannot punish publisher of public information where he has obtained the information in question in a manner lawful in itself, even though source obtained it unlawfully.

(i) Does not answer categorically whether truthful publication may ever be punished consistent with the 1st Amend.

(ii) Does not apply to punishing parties for unlawful interception of info

(iii) Does not answer whether lawful disclosure of illegally obtained private, non-newsworthy material can be punished

(b) Policy: punishing the lawful publication would not be sufficient to prevent the unknown stranger from illegally intercepting the communications, which is the goal of the statute. Furthermore, risks chilling freedom of speech.

(i) Stems from Florida Star case – 1st amend required need for strong protection, thus they distinguish b/w the interception and the dissemination – cannot allow statutes to encroach too far onto the 1st amend.

(3) Dissent: says allowing the lawful publication to be punishable would be effective way of preventing the use of illegal newsgathering.

6) Appropriation – “Right of Publicity”
a) Involve attempts of celebrities to control the exploitation of their names, likenesses, and fame and any pecuniary value resulting therefrom.

b) Zacchini v. Scripps-Howard Braodcasting (1977)

i) Rule: The 1st and 14th Amendments do not immunize the media when they broadcast a performer’s entire act without his consent

(1) State may privilege the press to publicize such acts by its own legislation, but that privilege does not rest on the 1st and 14th
(2) Note: 
(a) leaves open all kinds of litigation about publication of parts of acts

(b) Most courts have held that Zacchini is a narrow holding and few Ps have been able to prevail under since then.
ii) Right of publicity:
(1) Not about damage to reputation, but about compensation for plaintiff’s entertainment and maintaining commercial control of the entertainment

(2) Not about stopping the publication, but who gets to publish the act

(3) Risk is that it reduces the value of the act

(4) Damages from this economic loss must be proven to prevail

iii) Dissent: this is a mere newsworthy report on the news. No commercial exploitation. 

(1) They would allow the 1st Amend to protect the publisher from a “right of publicity” or “appropriation”, unless there is a strong showing by P that the news broadcast was a subterfuge or cover for private or commercial exploitation.

c) Cardtoons, L.C. v. Major League Baseball Players Assoc. (1996)

i) Complaints indicate that appropriation is unlawful because of uconsented use of name or likeness

ii) Lanham Act: creates a federal remedy for false representations or false designations of origin used in connection with the sale of a product. 

(1) Hallmark is the likelihood of confusion that may be created by the previously copyrighted product.

(2) Is there a likelihood of confusion b/w parody cardtoons and the normal baseball cards - NO way.

iii) Right of Publicity in OK statute: Civil suit for infringement of publicity right requires proof of:

(1) Elements:

(a) Knowing use of name or likenesses

(b) On products, merchandise, or goods

(c) Without the prior consent of the individual

(2) If proven, burden shifts to D to prove a defense

(3) Exceptions to the statute:

(a) News exception – just used for new, public affairs, or sports broadcast

(b) Incidental use exception – not used for advertising or commercial sponsorship, but mere commercial medium not benefiting the publisher

(i) Example: Magazine runs a big cover story on the magazine, and the little marketing card that falls out has the cover on it. This is incidental and not appropriation.

(ii) As applied to Cardtoons – they were not producing for news, and were specifically selling to obtain a profit –thus no exceptions.

iv) 1st Amendment protection: extended to parodies even if used to make profit. Celebrities are public figures subject to public discussion and criticism.

(1) Commercial speech = speech that merely advertises a product or service for business purposes and therefore receives less protection under 1st Amend.

(a) Not transformed into commercial speech if merely sold for profit

(b) But speech that is merely found in ads to market product is not protected.

(2) Balancing test: speech v. property rights

(a) The chilling of parody speech must not be allowed: otherwise celebs would prevent/control the use of their identities and never allow the use of their name for public scrutiny. Parody would be chilled. They are public figures, subject to criticism.

(b) Rights of publicity/property rights: 

(i) celebs make more money elsewhere, not off of the parody, most of income based on performance

(ii) incentive of creativeness rationale fails
(iii) parody is a separate, non-confusing market

v) Why is Vanna White different from Cardtoons?

(1) Her identity was simply used for advertising Samsung VCR, not about parody and discussion or criticism of Vanna.

(2) It was a simple use of her image to sell a product, not protected.

(3) Dissent: BUT, must take care not to overprotect intellectual property so as to not inhibit free speech and expression. 

vi) The Cheers robots: it wasn’t the TV show that brought suit, but the actual characters. Raises question: Do actors who play a character created by a TV show have the right to regulate its appropriation?
7) Interference with Contract
a) Seemed that K should govern everything, BUT tort law developed action 

b) Ds knowing of existence of a K b/w P and a third party knowingly attempts to break it up

c) An action lies for inducing breach of K by resort to a means unlawful itself

d) May also lie if use moral, social, or economic pressure that are unlawful unless there is justification

8) Interference with Prospective Economic Advantage
a) There is no K existing in these cases

b) Yet, there is a suit for someone’s interference with a relationship

c) Controversy: want there to be competition, this is capitalism. So it is a fuzzy line.

d) Issue: where does the burden lie? With the P to prove wrongful, or with D to prove not wrongful?

e) Rule: P must prove wrongful interference beyond something that just mere interference

i) BUT, concurrence adds that need a clearer definition of “interference plus”
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