TORT 1 OUTLINE - Saver
INTRODUCTORY ISSUES

A.
When Should Unintended Injury Result in Liability?

Culpability Spectrum:

Strict Liability………………………..Negligence……………………..………Intentional

Less to More culpability (more proof required as you move rightward) (






Accident Law



Intentional

Personal Injury

Physical injury, property damage
Battery assault

Non-Personal Injury

Economic Harm


Defamation, slander

Negligence​ – conduct falling below the standard of care that a reasonable person would demonstrate under similar circumstances

· Not held negligent for the inability to anticipate a sudden unconscious episode

· Where a driver has constructive or actual notice of the onset of a serious illness which might make driving dangerous, negligence may be found.
· Contrarily, if an outside force beyond driver’s control causes the accident, no liability will normally be found. (Hammontree v. Jenner)
Strict Liability – the liability for all injuries proximately caused by a party’s conducting of certain inherently dangerous activities without regard to negligence or fault

· A manufacturer is liable in tort when an article he places on the market, knowing that it is to be used without inspection for defects, proves to have a defect that causes injury to a human being. 
· Absolute liability implies that defendant is always liable in that situation, strict does not carry this permanence with it.

Policy Concerns:

Should we let private tort suits overturn legislative rules and statutes set out by administrative bodies? (historical, legislative concern)
· Ie. The case of the DMVs decision to allow Jenner to drive

· Can’t let jury overrule an experts decision

· To treat Jenner like a defective product is morally incomprehensible
· Is it cost effective to require Jenner to take precautions to exercise care

B.
The Litigation Process

1) Institutional Issues

a. Jury - Most suits are personal injury trials that go before jury

i. Jury plays a critical role:

1. they sympathize with plaintiff, often when the law does not support such

2. this is huge in the lawyers mind and how they write up case

b. Insurance - Most tort damages are paid by insurance
i. defense lawyers represent injured as much as defendant

c. Contingency Fee - Plaintiff lawyer takes case for no fee, contingent that he receives money if they win
i. may attract unfair individuals

ii. affected Hammontree case, cost effectively he was not inclined to pursue negligence investigation

2) Politics of Torts – very influential

a. Populist - Like plaintiffs and their lawyers; knights fighting the big dragons, David v Goliath

b. Conservative - defendants, plaintiffs are ambulance chasers; costs you cause get pushed down to little guy

c. Social Democrat - Somewhere in b/w; want more government regulation on safety (ie. Go back to DMV and change who can drive)

3) Tort Goals: we rely on tort system to direct social behavior

a. Compensation – compensate P for injury he has suffered
b. Deterrence: prevent against future wrongs; challenge to determine “optimum” level; economic and moralistic approaches used 

c. Corrective Justice - opportunity for a victim to come to court and place justice on defendant.

d. Loss Distribution - Spread the loss as widely as possible by putting the liability on defs that can best handle the loss – spread to taxpayers, etc.
e. Redress of Social Grievances - Fixing things that affect society in general

f. Provides Standards of Conduct

g. Response to New Technology - Tort law protects us from things being diffused out prior to its decided appropriateness
i. PROBLEMS or tensions  - Often these goals conflict with one another, judge has to consider all of them at same time
4) Themes associated with finding liability
a. Moral -  is it morally comprehensible, social behavior issues
b. Economic - Notions of optimal deterrence; is it cost effective to be safe
c. Historical - How we have gotten to where we are - precedent
d. Institutional - How does it affect the courts and rules, legislatures intent
5) Damages 
a. Single Judgment Rule – can only bring suit for damages once, can’t come back and ask for more

i. Court efficiency - clogging up of court system (institutional theme)

ii. Finality – keeps  social cohesion - “it’s over, get on with your life”

iii. protects defendants from going insolvent

b. Types

i. Tangible – get direct out of pocket costs as a result of the injury

1. medical costs, lost income

ii. Intangible (punative)– pain and suffering, emotional distress, loss of consortium (companionship) - harder to get

C.
The Parties and Vicarious Liability
1. Possible Plaintiffs
a. Survival Statute – allow legal claim to be brought when victim is deceased

iii. From perspective of the deceased victim herself

iv. Brought by members of plaintiff’s estate
c. Wrongful Death Statute – let heirs of victim bring claims for own injuries as heirs

i. Economic dependence on victim

ii. From perspective of heir

d. These are not exclusive, both cases can be brought at same time

i. Get money for heirs and for victim

2. Possible Defendant’s and Vicarious Liability
a. Vicarious Liability – being held liable for the torts of another person
b. Respondeat Superior – employers are vicariously liable for torts committed by employees if employee was: 

· acting in scope of employment, conduct of kind he was hired for  
· within hourly and ordinary spatial boundaries? 

· motivated to serve employers interest?
c. Ostensible agency – apparent authority granted to an agent to act on behalf of the principle in order to effectuate the principal’s objective (ie. Hospital/principle to a physician/agent)

ii. opposite of independent contractor – principal is liable

iii. patient relies on physician, and thus the hospital
e. Independent Contractors – a party undertaking a particular assignment for another who retains control over the manner in which it is executed
i. Certain actions ICs engage in are so dangerous that the court system considers them to be non-dutiable.

1. inherently dangerous work can make both client and contractor liable for any wrongs that occur.

2. Liability stops with independent contractor

a. except if the employer negligently hired the contractor there can be liability
b. Ex) in a situation where the conditions were poor and the employer knew it and still hired the contractor to work in the poor conditions

The Negligence Principle

A.
Historical Development of fault liability
If in the prosecution of a lawful act, a casualty purely accidental arises (injury was unavoidable), and the conduct of the defendant was free from blame, no action can be supported for an injury arising therefrom. (Brown v. Kendall)
Historical Changes

1. plaintiff has burden of proof to show actions were unlawful or D was at fault 

2. Must be at fault or imprudent to be held liable

3. collapsing of Trespass (direct cause of injury) and Case ( indirect cause of injury): Now, we just have fault, direct or indirect.

At fault when fail to exercise ordinary care
· ordinary care is the degree of care that a prudent and cautious man would use under similar exigent circumstances
· Lawful act, exercising due care ( not at fault
· negligence principle of fault is a jury determination
· Judges should only intervene when there is question as a matter of law
· If facts are capable of being evaluated in 2 diff ways, they must not intervene and thus leave it to the jury.

Spectrum of how judge determines to give case to jury before trial:





        JURY

(--------------------x---------------------------------------------------------x------------------(
Reasonable conduct






Unreasonable conduct

(------------Defendant





Plaintiff----------(
It is extremely rare to go outside the jury’s realm, and judge usually allows the case to go to jury.

B.
The Standard of Care/Calculus of Risk

A party will not be deemed negligent if he has taken reasonable precautions to avoid predictable dangers. (Adams v. Bullock)
Reasonable care in the use of a destructive agency imports a high degree of vigilance.
· Must ask - could harm or peril be reasonably foreseen? If so, there is a duty. If not, ordinary caution is acceptable.

· Must be economically feasible or reasonable in the cost effectiveness of safety.

· Must consider:

· Cost of warning of accident, 

· was defendants conduct lawful, 

· following custom of others in the industry, 

· foreseeability/likelihood of the accident

· feasibility of precautions

Objective/Subjective Standards
· legal fiction standard v. the moral standard

· cannot allow everyone’s idiosyncracies; society will be harmed

· We must set a limit somewhere

· Procedural justification for objective standard
· It makes judgment easier
· It is more efficient to the court system to have a clear and effective rule by which to judge

· Can drop out unnecessary claims at less cost

· Objective realism point – once it goes to the jury, all bets are off, they may take into account things that they shouldn’t

· Sometimes a Judge can overrule their decision if it is completely unreasonable based on the facts

· Jury may be instructed, but in the end it is up to them freely

Standards:

· Physical handicaps allow for subjection; adjust for the handicap alone

· As in Hammontree we adjusted Jenner to the standards of an epileptic

· Elderly – usually held to objective standard of a prudent person (no separate standard)
· Other people can perhaps come to their aid: Family members who care for them will take up slack
· Super skilled person - held to a higher standard, adjust for his subjective traits
· Asymmetry - adjust upward for those above standard of prudence but do not adjust down for those below the standard

· We do this b/c if they choose not to use their special skills, they chose poorly and it is an easier case to bring

· It is easier to defend judgment on the super skilled person

· Gender – females held to same standard as men
· Carriers – held to higher standard - standard of utmost care
· We want people to use public transport, so we make it attractive thru safety

· If we left it up to the passenger to examine safety, it would be very inefficient

· Hand Formula: the P is really high in common carriers b/c of repetitive mode of transportation, thus the probability of an accident is much higher

· Passengers often had contractual relationships that were bargained for with the carrier

· Children - We do adjust the standard for a child
· They are not as mature as the ordinary prudent person

· adjusted for the child’s age, experience, intelligence, and capacity

· very subjective to the child’s circumstances

· But, when engaged in adult-like activity (driving a boat or car), they are held to adult standard

· holding themselves out as an adult and the victim expected such

· Children and Vicarious liability

· Parent cannot be sued for something the child has done

· hard to manage a child and child cannot understand the consequences

· Historically the courts have found:

· Under 7yrs old (no negligence)

· 7-14 (perhaps can show negligence)

· above 14 (definitely can show Neg)

· Cannot fire him like you can in an employment situation

· Not the same as the Vicarious Liability of Employers

· Court takes a very protective approach to children

· Often, the homeowner’s liability insurance provider can be sued for child’s actions based on parent’s negligence

· Only occurs when it can be shown that parent did or failed to do something

· Mental Disability - held to same standard as ordinary prudent person
· Reasons we don’t adjust:
· Hard to define the line of mental illness - Not as subjective as physical illness

· Fraud: Easy to fake mental illness

· Compensation issues – if P has been harmed by a mentally injured, we want to allow him to be compensated

· deter or prevent that injury in the future

· the families and caregivers receive the message that they need to look out for the mental case

Negligence Calculation

There is a duty of care to protect others from harm when the burden of taking adequate precautions is less than the product of the probability of the resulting harm and the magnitude of the harm.
1. Judge Risk Balancing vs. Non-balancing
2. THE HAND FORMULA: Liability depends upon whether the BURDEN is less than or more than the INJURY multiplied by the PROBABILITY (B < L x P = negligence).

a. 3 variables: probability or reasonable expectation of harm, gravity of resulting injury, burden of adequate precautions.

b. B<PL = Negligent

c. B>PL = acted with Reasonable Care

Arguments to not use formula

· Hard to put a price on human life or on any Injury (L)

· Social costs - Pain and suffering - Isn’t life priceless

· What type of conduct are we promoting by allowing a death every three years b/c it is economical?

· Hard to figure Probability 

D.
Judge-Jury

The reasonable person is determined by the jury, however the judge may set the standard as a matter of law. TENSION created b/w judge and jury.

· Unless reasonable minds could not differ on the point, the standard by which negligence is measured is for the jury to decide.
· When a clear standard of conduct is at issue, Judge may have right to intervene

· Very controversial as to Who Determines Standard of Conduct?
Contributory Negligence – behavior on the part of an injured plaintiff falling below the standard of ordinary care that contributes to the defendant’s negligence, resulting in the plaintiff’s injury.

· Usually up to jury to decide, unless matter of standard of care alone
Comparative Negligence – doctrine whereby the court in assessing the appropriate measure of damages compares the relative fault of the parties and reduces the amount of damages to be collected by the plaintiff in proportion to his degree of fault. 

· Court determines
Judge - Why is it a good thing to have judges lay down rules or standards?
· EXPERTISE: b/c judges have experience with cases specific to the circumstances, more so than the jury
· ADMINISTRATIVE EFFICEINCY: if we lay down the rule, the case will be easier to litigate - it will go quicker, less cost and time
· CLARIFICATION OF CONDUCT: litigants will know the law and this will DETER future negligence.
What are the ironic disadvantages?

· Leads to a lot of confusion in lower courts
· Jury is in a better position to determine what reasonable person would do
· Why do we need a court created standard? Isn’t the threat of being hit by a train enough?
Common carriers are held to a higher standard of care.
· Summary judgment inappropriate b/c a reasonable jury might conclude whether or not United acted prudently and to the utmost care of higher standard of carriers.

Consideration of custom

· Can jury accurately determine what was economical? 

· United could have taken inexpensive and reasonable steps to meet the demands of risk that the new trends of airline travel that are now evident.
E.
Custom and Statutes
CUSTOM is Relevant, But Not Conclusive (RBNC)

· deviance from custom is only evidence of negligence, not the sole determinant
· RBNC – custom may not be enough in certain situation
Custom and usage must be considered under the circumstances of the case and the jury must then be satisfied with its reasonableness.   (Trimarco v. Klein)
· custom can be a measure of what should be done (due care) and thus a test of negligence, but it must be fixed with a standard of “reasonable prudence” 
· Jury is able to determine what the custom is and whether it applies to the case

· JURY REALISM - the jury could think the custom is lousy and dangerous

· Relevant, But Not Conclusive b/c they could disregard the custom
· They could say all landlords are negligent b/c of this custom, we must hold for plaintiff
· compliance with the custom could work against the D
· Must be careful in applying or conforming to custom

· Custom deals with feasibility, focuses on the practicality of a precaution in actual operation and the readiness with which it can be employed (HAND formula)
· Is Burden too high to change all showers (Defendant’s case)

· Are there other feasible safety precautions, new technology (Plaintiff’s case)
· Role of Custom reflects the judgment and experience and conduct of many, it may indicate if one has fallen below the required standard 
Statutes

Failure to perform a statutory duty constitutes negligence per se, which can be prima facie evidence of contributory negligence (which must be overcome by proof in the opposite direction) (Martin v. Herzog).

Negligence per se

· If you violate the statute, it is negligence per se 
· P violated statute, P will loose, great for Defendant

· Exception in determining negligence: was the violation excusable?
· Unexcused violation= must be negligent

· Proof of excuse = perhaps not negligent, jury could see that prudent person would have violated under same circumstances
· Ex) greater danger if follow statute

· Statute can help guide us, but there may be instances where the prudent person must violate the rule
· do not want Legislative policy/intent behind the law to be misconstrued
Legislative Purpose

· Can only apply negligence per se when:
·  Legislative purpose met - The violation must be concerned with the intentions of the Legislature
· The tort accident must involve:

· the risk that was contemplated in the writing of the statute, and 

· the class of people intended
Licensing Statutes – license for particular activity (driving) generally not used to show negligence per se.

· Drunk driver did not have a license

· Lack of license is irrelevant to the tort claim

· Dissolves the case into the Ds actual conduct

· Court does not like to jump to statute for neg per se

Compliance With Statute - D may ordinarily show compliance with a statute as evidence of his reasonable care, but such compliance is not conclusive since a reasonable person might have taken precautions greater than the statutory minimum. (RBNC)

· May be required to go above and beyond the statute

Effect of Violation

· Majority Rule - violation of a relevant statute is prima facie evidence of negligence per se.  Burden of proof is on D to excuse the violation. 
· Minority View - In some jurisdictions, violation is merely evidence of negligence, which the jury can consider along with all other evidence in determining whether D was negligent.

· Cause - A violation does not per se establish a sufficient causal relation between the violation and P's injury.

· Defenses - Contributory negligence and assumption of risk defenses (if otherwise available) apply, except in the case of statutes intended to protect a class of persons against their own inability to protect themselves.

Excused Violations

· Certain Safety Statutes - have a strong safety purpose (e.g., F.S.A.A., child labor laws, some factory and construction safety acts, pure food acts, some motor vehicle equipment and maintenance laws) permit no excused violations.
· As to most other statutes, courts will permit excuses for violations to be shown to rebut the per se or prima facie negligence.  These include: 
· physical circumstances beyond D's control, 
· innocent ignorance of facts which make the statute applicable, 
· sudden emergencies not of D's making, and 
· situations which make it more dangerous to comply.  
· In jurisdictions where the statute is merely evidence of negligence, any proof tending to excuse or make reasonable the violation would be relevant.

F.
Proof Issues and Res Ipsa Loquitor

Proof of Negligence

P has burden of proof: must introduce sufficient evidence to support a finding by a preponderance of the evidence on each element of his cause of action duty, negligence, causation, damages.

1. Constructive notice (Negri v. Stop and Shop, Inc)
a. Dangerous condition or defect must be visible and apparent and it must exist for a sufficient length of time prior to the accident to permit D to discover and remedy it

b. Circumstantial evidence may be sufficient 

2. Actual notice

a. Slipping on baby food, or slipping on paper wrapper? Could hear the baby food crashing to floor, notice enough.

i. Is there sufficient evidence to indicate actual notice? 

3. Business practice/mode of operation

a. May not have notice of the danger, may not have constructive notice, but perhaps the reasonableness of the business practices could be brought up.

i. should the practices of the business protect against the harmful situation?

1. Did way of doing business reasonably causes the danger

2. company may be responsible to protect against any harm.

4. Res Ipsa Loquitor – “the thing speaks for itself”
a. Mere fact of accident gives rise to presumption of negligence which then must be rebutted by D

b. Provides P with an inference of negligence where direct proof is not available

c. When apply? 3 factor test P must show:

i. the accident must be of a kind which ordinarily does not occur in the absence of someone’s negligence

ii. it must be caused by an agency or instrumentality within the exclusive control of the D

iii. it must not have been due to any voluntary action or contribution on the part of the plaintiff

d. Shifts the burden of proof to the defendant if P proves RIL

e. Inference and presumption 

i. states that follow inference view still come across fact situations that result in the jury being instructed that it must find negligence in the absence of persuasive exculpation.

ii. In some states, if RIL applies, it is treated as a presumption affecting the burden of producing evidence.

1. Means that if D offers no plausible rebutting evidence the P is entitled to a directed verdict on liability.

f. Burden of Persuasion - The ultimate burden 
i. must convince the jury and judge of your claim

ii. Persuasion by D usually relies on expert testimony
iii. D can “conclusively rebut” the Ps case, thus obtaining judgment as a matter of law. 

1. however, juries may disbelieve witnesses even though there is no “rational ground” for doing so.  This makes the Ds burden even greater.

g. There is an administrative efficiency rule at play

i. if D can come up with why he is not negligent, it is resolved

ii. P may not be able to get information, so requiring D to prove generates information
h. RIL is negligence –NOT A SEPARATE TORT CLAIM
Unconscious victim (Ybarra v. Spangard)
Those Ds who had any control over his body or the instrumentalities which might have caused the injuries may properly be called upon to meet the inference of negligence by giving an explanation of their conduct.
· Evidence of truth is accessible to D’s, not to victim, thus, D has burden of explanation

· P’s injury is enough: satisfies the identification of the instrumentality

· Multiple Ds had control - All defendants were bound by a duty to care for the P, does not matter how many or which one in particular
· very intricate web of employment in medical setting

· makes P’s burden even greater
· Court is hoping that the innocent Ds will “smoke out” the guilty parties
· conspiracy of silence results when no one confesses
Discounting Ybarra: just b/c you are unable to prove which defendant had been negligent, does not mean you can invoke RIL to include everyone

1. flower pot that fell from an apartment building, just b/c he can’t determine who did it, is it reasonable that he sue every innocent person?
2. plane crash where everyone dies is another example

a. Ybarra is the exception, not the general rule in bringing multiple Ds on res ipsa

G.
Medical Malpractice – Standard of Care & Proof

Medical Mal – General

1. Custom = Standard of Care
a. Physicians are held to a reasonable physician standard

b. Custom defines the standard of care, much more so than in other negligence cases

i. if we hold them to a higher standard, we allow for justification through custom of doctors
2. Defining Custom
a. must be a reasonable minority practicing one custom if there are two schools of thought
i. physicians using experimental treatments cannot use custom as a defense

b. Same locality – must be same location
i. limits Ps ability to bring experts, they fear testifying against colleagues

ii. but, diff circumstances, resources are diff

1. if doctors fears risk of liability under a Nat. standard, they will leave those small areas

a. lack of health care ensues

c. Same or similar – need only be a comparable community
i. doctor is under a duty to exercise the same degree of diligence and skill which is commonly possessed by other members of the profession who are engaged in the same type of practice in similar localities

ii. a mix, it allows for a broader look

1. can obtain experts from other areas

2. gives P and MDs more protection

a. Texas follows this

iii. very dependent on how each jurisdiction views it, some let experts in, some don’t

d. National – standard is set at national level, no locality needed
i. doctor with knowledge of or familiarity with the procedure, acquired through experience, observation, association, or education, is competent to testify concerning the requisite standard of care

ii. why legitimize locality issues, this only lowers that specific localities standard to below the national standard

3. Experts – battle of experts to show custom
a. Both P and D must have testimony from experts

i. show either that it was followed or departed from

b. significant costs to P and D

c. Doctors for hire

4. Exception

a. Judge risk balancing

Res Ipsa Loquitor: especially necessary in malpractice cases 
· b/c the instruction is given in order to allow a P with no ability to show actual negligence the opportunity to prove negligence through inference.
Expert testimony is critical

· Indicates that such an event does not occur without negligence 
· may afford sufficient basis for inference.  
· essential to the P case where there is no fund of common knowledge which may permit laymen (jury) reasonably to draw the conclusion.
H.
Medical Malpractice – Informed Consent
Two types of neg claims in Med Mal

· Duty to care

· Informed consent – protecting patient’s autonomy

· Courts split on standard of disclosure: RSNBL doctor or RSNBL patient

· Origins

a. Still in negligence land - Failure of informed consent is negligence

i. Either by none at all, or by insufficient consent

b. Started by unconsented touching, considered as battery

i. Med mal practice started as battery claims

c. Negligence occurs when:  he fails to disclose the material risks of the procedure and what viable alternatives are available and their risks

i. Goal is Patient autonomy

· Disclosure Standards = can be key in determining outcomes, 2 jurisdictional approaches:
a. Reasonable MD

i. More likely to have an expert testimony, favorable to D

ii. Hold them to standard of care and standard of consent

b. Reasonable Patient

i. This is more open and expansive to P’s side of the story

ii. This protects the patient’s autonomy, right to self-determination

1. as in Mattheis
· Scope of Disclosure ( materiality and alternatives

a. Disclose those risk that are material to the reasonable patient

i. difficult to determine - Where is the line?  
ii. Is it cold symptoms, headache, hair loss, infertility?

b. Is the alternative medically viable considering the circumstances?

i. Experimental treatment does not meet test of disclosure standard

c. Perhaps the patient wants all risks disclosed

i. must have standard of reasonableness b/c can’t tell them everything?
ii. To avoid liability - MD must indicate that he cannot possibly tell the patient everything

1. I disclose only the material risks

2. Use a boiler plate consent form
· To recover, P must indicate
a. Causation:  that the failure to disclose would have affected his decision 
b. Damage: if the P had been informed properly he would have not suffered damages, either lifestyle or money

i. Practical reality – you will not have a valid informed consent claim unless you can show that failure to disclose caused injury (damages)
· In Texas - we have a list of risk associated with certain treatments
a. created by experts MDs

b. used by doctors and patients in court to determine negligence

· Exceptions

a. Emergency

i. Patient waves right to informed consent in emergency situation

ii. Has to be life threatening or disabling

iii. No way to way for patient to regain faculties

b. Therapeutic

i. Law sanctions the withholding of risks if the MD thinks it is beneficial to the patient

1. persons mental state is such that he will be injured by learning of the risks

2. justifies withholding of information

ii. VERY CONTROVERSIAL, VERY RARE

c. Patient demands no info

i. Doc, I don’t want to know, you know what is best it is up to you

ii. Patient advocating her right to consent

1. can she do this?

2. Must have really good facts that patient really wanted this

a. Very rare as well

Helling v. Carey

HOLDING:  the cost of doing the test (burden) was low and that, despite the custom, the test should have been used.  There was negligence, regardless of custom.  It was not reasonable care.  
· The Judges risk-balanced.  She kept having problems, a reasonable physician should have known.
RATIONALE:   Is it ok that the judges made a determination, not being physicians or experts in optometry?  Was this exception to medical custom valid?

· Are there situations where the court must intervene, despite the standard of custom in the community

· Here the court applied what it felt was the reasonable standard – this risk balancing is VERY CONTROVERSIAL
Matthies v. Mastromonaco

HOLDING:  The physician should explain all medically reasonable invasive and noninvasive alternatives, including the risks and likely outcomes of those alternatives, even when the chosen course is noninvasive. 
· He should consider the patient’s lifestyle and right to choose

· By not telling the patient of all medically reasonable alternatives, the physician breaches the patient’s rights to make an informed choice. (patient autonomy)

· need for relevant information is critical, especially when a choice of lifestyle or set of values is under consideration.
Informed consent is an issue of negligence in that it focuses on the physician’s deviation from a standard of care. 
· Disclosure standard – what the prudent doctor would disclose

· Physicians have a duty to evaluate the relevant information and disclose all courses of treatment that are medically reasonable under the circumstances.

· Patient has right to decide to adopt the recommendations
· Physicians do not adequately discharge their responsibility by disclosing only treatment alternatives that they recommend.

· The test for measuring the materiality of a risk is whether the reasonable patient in the patient’s position would have considered the risk material

· Physician must inform of all options and risks before the treatment so as to avoid post-injury, hindsight mistreatment lawsuits
· If physician fails to inform and receive consent, he is negligent  
The Duty Requirement: Physical Injuries

1. Elements of Negligence (VERY IMPORTANT)
a. Duty - D had some obligation to perform for P; Must establish a duty first
b. Breach - Must prove that the duty was breached or not

c. Causation - D’s breach of standard or duty actually caused P’s harm
d. Damage – the harm caused is of type that allows for damage recovery
If you make out the above 4 elements, P wins

e. If not, if D can prove otherwise, D wins

Obligations to Others and Nonfeasance
Should the law impose a duty on others to assist a person in a situation of danger?  Is harm arising from inaction the same as that arising from action?

1. When Duty Imposed?

a. Misfeasance - D did something that affirmatively creates risk, actively injuring - much easier to shoe duty here
b. Nonfeasance - D’s failure to prevent injury when the risk was created outside of D’s actions, risk was independent of D - hard to show duty
i. Just failing to do something does not constitute nonfeasance when the choice to not act causes more harm

2. Nonfeasance and “NDR” Rule

a. No Duty to Rescue if did not create harm -  We have no preexisting duty to rescue in nonfeasance
b. Autonomy issues – there is a freedom of choice that must be protected that trumps the moral considerations

i. law is not willing to take away individual freedoms

ii. Do not want to impose liabilities over autonomy

c. under Hand formula we would say “if the burden to rescue is much less than the cost of the accident, you must prevent or held negligent”
i. But the law says you don’t have to

1. The cost may be the loss of autonomy if we impose the Duty to Rescue

d. only have to protect from harm in dangerous situations we have created

e. Exceptions

i. Commenced rescue - beginning rescue creates duty to care
1. court is divided on whether the D must follow through

2. usually no negligence - so long as no greater harm created - P has not been left worse off or endangered further
3. If you commence rescue, you foreclose the opportunity of other people to aid the victim, it becomes misfeasance

a. No duty to rescue no longer applies

b. Autonomy is given up when you chose to intervene

c. This was your choice, you must do it in a non-negligent manner

ii. P reliance on/under control of D – when P has a particular state of dependence on D
1. D knew or should have known of the peril that P was in and could have rendered assistance without endangering himself. 

a. He had a duty to come to his aid
2. Reliance is a big issue (Tarasoff)
a. Woman relying on notice of release of a prisoner who had threatened her -  Sheriff promised to notify 

b. He does not, he is negligent when she gets killed
iii. Special Relationship - exists where two people are engaged in common undertaking.
1. Social venture constitutes a special relationship, which is undertaken in the understanding that one will render assistance to the other when he is in peril if he can do so without endangering himself. (Farwell v. Keaton)
2. Controversial application: common carriers, invitation to come on land or boat, etc.

3. social relationship

4. patient - doctor

f. Policy Limits on Duty of Reasonable Care

i. Crushing Liability - Expanding the liability of utilities may end up crippling a needed service to the community (Strauss)
1. Rates will have to go up to fight litigation

2. Bankruptcy is possible, etc.

ii. Courts allow caveat where there is a demonstrable, crushing effect of liability such that it will put an entire industry out of business
1. Would not be beneficial for society to allow P to recover
iii. often Congress can intervene – Sep 11 and airline liability

g. Statutes and Creation of Duty – certain statutes create a duty despite NDR rule in hopes of encouraging rescue

i. must find language within the statute to determine if private tort law actions are allowed to be brought?
ii. Eg. child abuse statutes: encourage people to report or can have criminal or civil remedies brought against you

1. This is more understandable b/c child abuse is secretive and harder to discover

2. Victims are unable and unlikely to speak out

3. The duty to report infringes less on personal freedom

iii. To determine effectiveness of statute:

1. is P part of a class that the legislature intended to protect
2. would recognition of the private right of action promote the overall goal of the statute

3. would the action be consistent with the legislatures intent

iv. Good Samaritan statutes

1. if you act to rescue, the statute may protect you from liability so long as you acted reasonably

2. does not apply if you already had a legal duty
v. Duty to Report Crime - Can be penalized for not reporting crimes that one witnesses in some states (Cali)

1. If you witness murder, rape, sexual offense of person 14 years and under

2. Must report it or face a fine, jail time, misdemeanor charge

3. Three groups are relieved of this duty

a. Relative of either victim or offender

b. One who fails to report b/c of a reasonable mistake of fact

c. Those in reasonable fear of their safety or that of their family

Relevant Cases

Harper v. Herman

ISSUE:  Whether a boat owner who is a social host owes a duty of care to warn a guest on the boat that the water is too shallow for diving.

· No duty where there was no special relationship

· Superior knowledge of a dangerous condition by itself, in the absence of a duty to provide protection, is insufficient to establish liability in negligence.

Strauss v. Belle Realty Co.
Court has responsibility of fixing the orbit of duty, to limit the legal consequences of wrongs to a controllable degree and to protect against crushing exposure to liability.

· Permitting recovery to all customers of a utility during a blackout would violate the court’s responsibility

· The liabilities of utility are described as “sui generic” or in a class of their own.

· Courts have declined to extend the duty of care to noncustomers, usually b/c the proposed enlargement of the zone of duty would unduly extend liability.  
Obligations to Protect a Third Party





Bad Guy



P


D

Issue is what were Ds obligations to prevent Baddy from harming P?

· Why sue D, instead of B (who caused harm)? B/c B likely has no money or not insured or too hard to get money from or case not strong, etc…

· We choose to sue third party D b/c more economically beneficial to P.

1. “NDR” Rule – generally no duty to protect a 3rd party from harm
2. Exceptions

a. Special Relationship – patient-doctor, etc.
b. D takes charge/custody of B and has Knowledge of Harm Threat

i. How extensive is the care of the patient or third party

ii. Does the D have control (24 hour surveillance)

1. if not, this is a good defense for why a duty cannot be imposed

c. particular expertise – psychiatrist, doctor, maybe not a bartender
3. Other 3rd Party Issues: extending 3rd party liability
a. Contagious disease/genetics

i. AIDS
ii. Warning the parents of genetic defects

1. justified b/c easier to identify the victim (children of parent)

2. still a confidentiality issue

b. Reasonably identifiable victim - No duty to warn where there is no reasonably identifiable victim (rejects Tarasoff)
i. If there is a threat and an identifiable victim, there is duty to warn

1. is the P a part of the class of identifiable victims

2. must have specific identification to impose the duty
c. Who to warn?

i. The identifiable victim

ii. you can discharge the duty by warning the bad guy or the potential negligent person

1. this limits the Reasonably Identifiable Victim requirement

2. now, it is up to the bad guy, you as the doctor have performed your duty to protect

4. Control of Another (continued)

a. Negligence entrustment - Vince v. Wilson; Reynolds v. Hicks
b. Social host - Carter and Kinney
Relevant Cases

Tarasoff v. Regents of the Univ. of California

A doctor may have a duty to warn (really a duty to protect) a third party of foreseeable harm, violating the patient-doctor relationship and making a prediction of the potential violence.
Restatement Second of Torts § 315 - A duty to warn may arise from either 
· You have duty to warn if you have a special relationship with either the person whose conduct needs to be controlled or with the foreseeable victim of that dangerous conduct (Tarasoff)
· A special relation where actor controls the third person’s conduct, or

· A special relation where the 3rd party has a right of protection

RATIONALE:  supports affirmative duties for the benefit of a third person
· Prediction of violence is difficult and often erroneous, but if the facts are strong enough the doctor must act

· If the doctor determines that the patient is dangerous, he has a duty to warn

· This supercedes the patient-doctor confidentiality

· This is in the protection of public peril

· The risk that unnecessary warnings may be given is a reasonable price to pay for the lives of possible victims that may be saved (policy issues)
The court considered a number of TORT GOALS:

1. foreseeability of harm to the plaintiff
2. the degree of certainty that the plaintiff suffered injury

3. the closeness of the connection b/w the D’s conduct and the injury suffered
4. the moral blame attached to the D’s conduct

5. the policy of preventing future harm

6. the extent of the burden to the D and consequences to the community of imposing a duty to exercise care with resulting liability for breach

7. the availability, cost and prevalence of insurance for the risk involved

Texas rejects Tarasoff: we have statute that indicates when breach of confidentiality is allowed.  It is only permissive, there is no requirement in the statute.
Does a bartender have a duty to warn or protect the wife of a patron who has threatened to kill her?

· No expertise, no special relationship, probably no duty

· However, if he is really drunk, perhaps he has knowledge that the harmful threat is real and that he could foresee that it would occur

· Bartender has the duty to prevent him from driving, can that extend to prevent him from killing wife.

· No confidentiality, no real cost to society, perhaps he has a duty?

Extending Liability
Imposing Duty Beyond the Physician-patient Relationship
· D holds duty to P despite the lack of physician-patient relationship

· For instance, if a doctor treats a patient with AIDS, he has a duty to indicate to any third party who may come in transferable contact with patient if he has reason to know of the contact.

· Sometimes a Dr. owes duty to children of patients

· Cases of cancer

· If there is an obvious benefit to warn the known third party then the physician has a duty to warn them

· Third party’s existence or identity must be known at the time of negligence by Dr.

· May be conflict b/w doctors duty to warn and the patients right to privacy

No Duty - Doctor’s duty to future generations?
· Courts have ruled that applying negligence in treatment of a mother to future generations would go against the hallmark of legal duty

·  b/c the foreseeability test is not active

· and the extension of liability would be too great

· would put physician in a moral dilemma b/w care for patient and care for future generations

· courts consider the social consequences of imposing a legal duty

AIDS - Physician does not have duty to warn possible sexual partners of AIDS patient

· Confidentiality agreements motivate state statutes on the issue

· BUT, Physician must attempt to get consent to warn potential partners from the patient

· AIDS is a more socially stigmatic disease

· It involves many more sensitive issues of confidentiality

· Sexual activity and preference

· But, on the other hand, it is very deadly

· So, courts are very careful with imposing a duty on doctors to warn of AIDS 

Parents controlling minor child:
· Must have reason to know child will act violently

· Must know of need to control and ability to control

Control of Another
Negligent Entrustment

Vince v. Wilson

Negligent Entrustment: liability arises out of the combined negligence two or more persons: to the one entrusting the instrument to an incompetent operator and to the operator himself
1. one who supplies directly or through a third party with knowledge or with reason to know of the incompetence (youth, inexperience, or otherwise) of another, he/she is subject to liability for physical harm resulting.

a. applies to sellers (but harder case), lessors, donors or lenders, and to all kinds of bailers, irrespective if the bailment is gratuitous or for consideration

b. control of the instrumentality is important, but the jury must decide

i. this is an expansion of the doctrine, it is not limited to just the operator or the immediate person’s entrusting
2. loan situations are easier than sale situations b/c you still have an interest in the instrument

a. When you sell something you are discharging your control over it

b. duty to control the operator
i. Family member is in a better condition to control the operator

ii. RISK: any gift giving place liability on the giver?

1. thus, makes more sense to hold the money maker, the dealer who benefits, liable

iii. Car dealers or instrument salesman don’t have a clue

1. BUT, perhaps there are certain contractual obligations that require you to look at the competency of operator

2. Societal Burden: if we require dealers make complicated background checks on everyone buying something for fear of negligent entrustment it would be very expensive, raising the price of the instrument and invading privacy to buy something.
3. courts have refused to extend liability to a co-signer, b/c it was “unwise and destructive” to classify suppliers of money and creditors as suppliers of chattels.
4. Keys in the Ignition
a. Can a car owner be held negligent for leaving keys in his car that gets stolen and ends up involved in a negligent accident?
b. consider goal of statutes: 
i. not the intention of safety, but avoidance of time consuming and expensive police searches
ii. P in tort case was not the class of people intended

c. circumstances surrounding the case
i. Was the area near a bar, was the vehicle large and uncommon, was it left with the keys for a long period of time?
5. Guns - Courts are reluctant to hold gun merchants responsible for their customers
a. Regulating a merchants duty to the public is in the realm of the legislature, not the courts
b. exceptions – drunken buyer, a notorious or suspiciously incompetent individual, etc.
i. Lendors are liable in that they still have an interest in the gun
ii. Foreseeability comes into play as well as the other Tort factors from Tarasoff in Neg Entrustment
6. Negligent hiring, retention or supervision
a. Employers are negligent in hiring or in retaining or supervising an employee who has committed a tort
i. Duty to do background check

Social Host
Reynolds v. Hicks

Whether social hosts who furnish alcohol to a minor owe a duty of care to third persons injured by the intoxicated driver.

· Statute: A minor who is injured as a result of alcohol intoxication has a cause of action against the social host who supplied the alcohol.  
· But, this cause of action cannot be extended to third parties who are injured?
· The statute was intended for minors, not third parties (wrong class)
· Can’t use the statute, can only use common law principles
· BUT, it could be argued that this statute was intended to protect third parties b/c they only allow parents to serve their kids and not other minors in attempt to protect 3rd parties from danger?
· Commercial vendors: Courts have been reluctant to hold social hosts to the same duty as commercial vendors. 
· Social hosts are ill equipped at to handle the responsibilities of monitoring their guest’s alcohol consumption.
· commercial vendors in the business of selling and serving alcohol
· financial interest 
· greater incentive to control patrons, thus greater duties.
· BUT, there is a difference b/w a spontaneous event and a planned event
· weddings are planned events that are well thought out, what is the burden in preventing minors from drinking in the plans?
· Might we extend liability here?

· DISSENT: both social hosts and commercial vendors commit criminal acts when they furnish alcohol to minors, thus both should be liable to third parties injured. 

· Access to the alcohol caused the drunk driving, which caused the accident

· If you stop the access, you stop the accident

· This is what the legislature intends

· It contradicts common sense to criminalize giving alcohol to minors, but yet allow them to avoid civil liability for that same act

· Both commit crimes, the source of the alcohol should not dictate whether remedy is available
· In Texas – social hosts are not held liable with certain exceptions (minors, already drunk persons, foreseeable danger, etc.)

 Landowner and Occupiers

Status

1. Invitee

· There for the owner’s benefit or,

· premises open to the public at large as in business purposes extends invitee status (warranty of safety)
· Duty – Ordinary Reasonable care – knew/should have know of danger, must protect invitee from it – highest duty
· Expectations – the transaction of material benefit implies that the landowner invited them and should extend reasonable care to the invitee
2. Licensee

· On land with permission

· Not necessarily with benefit to owner

· social guests (friends are not benefiting you, not invitee) Carter v. Kinney
· Duty – Make safe dangers of which owner aware, lesser duty
· Expectations - We don’t expect any extra precautions than the possessor would take for themselves

3. Trespasser

· Without permission

· Duty - May not willfully/wantonly harm – very limited duty
· Expectations – no expectations, but may have to show an overall duty of care to anyone and everyone as in Heins
4. Child Trespasser - Attractive Nuisance Doctrine
· If factors are met, elevates children to statutes of invitees.

i. REMEMBER THE FACTORS

· Must be an artificial condition
5. Other Landowner Liability Issues

· Landlord-Tenant

i. Tenant is like an invitee, b/c landlord is profiting/benefiting

ii. Thus, you have liability for dangers you reasonably should have known of.

· Harm outside the premises

· Criminal activity

i. Specific harm

ii. Prior similar incidents

iii. Totality of circumstances

iv. Balancing test

6. Collapse the classifications: just administer an overall duty of care

· Based on foreseeability of harm alone

· Texas does not – they keep the classes of status

Open and Obvious Dangers
· Courts are divided on the duty owed when the danger is “open and obvious”

· No duty is owed since the danger was apparent to the invitee.

· But, is the notice enough to make the premises reasonably safe.

· Some courts have moved to “discourage obvious dangers” instead of fostering them in their obvious forms

Activities taking place on the premises

· Traditionally, licensees and trespassers could not recover for active negligence while they were on the premises

· But, the Restatement Second of Torts § 341 extends liability to licensees for failure to carry on activities with due care if, but only if, the occupier should expect that the licensee will not discover or realize the danger or know of the activities and the risk involved
Recreational Use of Land

· States have enacted statutes to limit liability of owners of land used for recreation. 

· Goal is to prevent persons on open land form suing for natural dangers on such land or demanding posting of warnings

· Willful misconduct is required for liability

Child Trespassers

Attractive Nuisance Doctrine
· A possessor of land with an artificial condition (b/c not required to change the natural traits of the land) is liable for physical harm to children trespassers if:
FACTORS

· It is a place where kids are likely to trespass

· The possessor knows there is an unreasonable risk of death or serious bodily harm to such kids

· The kids b/c of their youth do not discover the conditions or realize the risk involved in coming within the area

· Burden of eliminating the danger are slight as compared with the risk to children

· This is often subjective to a landowner, affects his autonomy with his land

· Tort law intrudes on property law here

· Possessor fails to exercise reasonable care to eliminate the danger

· Doctrine developed in response to kids trespassing on railroad property

· But, there is really nothing within the property that has to be attractive

· Most popularly litigated child cases deal with swimming pools

· This is one area where almost nobody disagrees, you have a duty to prevent kids from gaining access to your pool

Collapse of Invitee and Licensee

Heins v. Webster County
· Court attempted to collapse of status of invitee and licensee

· The foreseeability of the injury should be the controlling factor in determining the liability of a landowner.

· Policy Concerns: abandoning the established system of liability for a standard of reasonable care would:

· Benefits:

· decrease predictability and ensure each case is decided on facts.  
· prevents denying P the opportunity to recover merely b/c of his status at the time of the accident

· counter to the goals of tort law. 
· should be held to its negligence regardless of the person’s status. 
· Risks

· landowners would be less able to guard against risks
· places liability on possessors for unwanted or uninvited guests
· such as solicitors or persons conducting activities on the premises without the express permission or knowledge
· Factors to consider in evaluating the reasonable care for the protection:

· Foreseeability of harm

· Purpose for which the entrant entered the premises

· The time, manner, and circumstances under which the entrant entered

· The use to which the premises are put or are expected to be put

· The reasonableness of the inspection, repair, or warning

· The opportunity and ease of repair or correction or giving of warning

· The burden on the land occupier and/or community in providing adequate protection

· The old approach of 3 classes is still the majority in most states.

· TEXAS still maintains the 3 classes

· In Texas, land is very important to citizens

Landlord and tenant

· Traditionally, landlord was liable in tort only if the injury is attributable to 

· A hidden danger in the premises of which the landlord but not the tenant is aware

· Premises leased for public use

· Premises retained under the landlord’s control, such as common stairways

· Premises negligently repaired by the landlord

· There is a duty where a promise has been made to repair

· Courts have also moved away from above factors to the more fundamental issues of foreseeability and unreasonableness of the particular risk of harm

Liability for harm outside the premises

· Courts focus on the reasonable foreseeability of the injury involved
· Liability can be found where artificial conditions could be expected to cause unreasonable risk of harm to travelers (bungee jumpers)
· May depend on the D’s intended use of the artificial condition
· Using it to advertise, using it to attract attention
· However, the courts generally have refused to extend liability for unforeseen negligence outside of one’s premises
· In some cases, the person outside the situation is in the best position to exercise care – they too have a duty
· But, the extreme facts may shift the duty away from the victim or P
· Flashing naked pictures, pulsing strobe lights, etc.
Criminal Activity – variation on third party triangle
· When tenants sue landlords for providing inadequate protection against criminal activity

· A landlord is not an insurer of the safety, but his duty is to take those measures of protection which are within his power and capacity to take, and which can reasonably be expected to mitigate the risk of intruders assaulting and robbing tenants

· The discharge of this duty to likely results in large expenditures such as increased rent to tenants, but it is necessary b/c the costs would occur elsewhere (assaults, insurance premiums, etc) and the landlord is in a better position to protect the premises.

Posecai v. Wal-Mart Stores, Inc.

ISSUE: Whether Sam’s owed a duty to protect P from the criminal acts of a third party under the facts of this case.

RULE: Although business owners are not the insurers of their patron’s safety, they do have a duty to implement reasonable measures to protect them from foreseeable criminal acts.

· Generally there is no duty to protect others from the criminal acts of third parties 

· however, under certain circumstances, when the criminal act in question was reasonably foreseeable to the owner of the business, the duty will arise.

1. customers aren’t really strangers, there is a business relationship

· special relationship exception to No Duty to Care

· notion of duty to care to invitee
There are 4 tests to determine the foreseeability of criminal acts of third parties:

1. Specific Harm Rule: landowner does not have duty to protect patrons unless he is aware of specific, imminent harm about to befall them

a. too restrictive in limiting the duty

2. Prior Similar Incidents Test: established by evidence of previous crimes on or near the premises

a. Gives the landowner notice of future risk

b. Courts consider the nature and extent of the previous crimes

i. And their frequency, recency, and similarity to the crime in question

c. Often leads to arbitrary results

3. Totality of Circumstances Test: most common approach, factors into account the nature, condition, and location of the land, as well as any other relevant factual circumstances bearing on foreseeability.

a. Includes the number, nature, and location of prior similar incidents

b. Lack of prior similar incidents will not preclude where the landowner knew or should have known that the criminal act was foreseeable
c. Focuses on the level of crime in the area

d. Tends to place a greater duty on business owners to foresee the risk

i. Criticized as being to broad

4. Balancing Test: balances the foreseeability of harm against the burden of imposing a duty to protect against the criminal acts of third persons (like Hand formula)
a. if high degree of foreseeability of harm and the probable harm is great, the burden imposed upon the defendant may be substantial

b. where there is a lesser degree of foreseeability or the potential harm is slight, less onerous burdens may be imposed

c. rarely proven in the absence of prior similar incidents on the property

i. considers the existence, frequency, and similarity of prior incidents of crime on the premises and the location, nature, and condition of the property

d. considers the economic and social impact of requiring business to provide security

e. P has burden of establishing duty

f. PROBLEM: if the judge has determined all of this, what is left for jury to do? 

i. Maybe the judge is just determining duty, and the jury must determine if it was breached.  

ii. Either way, there seems to be a limitation on the jury here in its abilities or use.  

iii. This is the Judge v. Jury tension
g. After a suit is brought however, the foreseeability is high, and you now must take measures to protect b/c in the next case you will be held to a duty

i. Ultimately and ironically, they still have to pay to protect their customers even though not held to duty in this case
1. now you have a duty b/c probability is higher

Could always try to argue that the control of loss was more in the hands of the plaintiff.

· You were wearing the expensive jewelry, why?

· You could foresee this incident as well

Policy Aspect:
· More likely for Sam’s club to be in a low economic neighborhood

· To hold them liable would likely raise costs for consumers, who are already lower income

· Customers may rather take lower prices at the expense of security

· Tort law must keep this in mind, 

· should they be implying rules that consumers may not choose?
Resisting the Robbery and Apprehending Perpetrators

· Robbery victims need not accede to criminal demands

· Would only grant the robber more leverage if suit could be brought against victims

· Would encourage hostage-taking

· Some suggest that it is solely a question for the jury to determine such a duty (such as for shopkeepers when their customers are present in robbery situations).  

· The circumstances of each case must be considered, the cost effectiveness of precautions and burden should apply

Intrafamily Duties

1. Family Immunity

a. Spousal

i. Historically - Suits not allowed, spouses seen as one (or wife property of husband)

ii. Insurers tend to exclude insurance liability to spouses

iii. Much of the immunity has gone out the window, can now bring suits

b. Parental - Universally permitted for intentional harm
i. Reasonable Parent

1. almost all courts allow intentional tort suits to be brought against parents

ii. Parental Authority/Discretion

1. we are tentative to disturb the parent’s discretion

2. food, housing, clothing, shelter

iii. No or Limited Duty to Supervise
Broadbent v. Broadbent

Doctrine of Parental Immunity – long history of public policy, in the best interests of society, forbade a minor child a right to appear in court in the assertion of a claim to civil redress for personal injuries suffered at hands of the parent. There has been a shift of late and certain exceptions are allowed:
· If parent is acting outside his parental role and within the scope of his employment

· If the parent acts willfully, wantonly, or recklessly

· If the child is emancipated

· If the child or parent dies

· If a third party is liable for the tort, the parent’s immunity does not protect that third party

· If the tortfeasor is standing in loco parentis (grandparent, stepparent, etc.)

Policy justifications for immunity:

· Suing one’s parents would disturb domestic tranquility

· Suing one’s parents would create a danger of fraud and collusion

· Awarding damages to the child would deplete family resources

· Awarding damages to the child could benefit the parent if the child predeceases the parent and the parent inherits the damages

· Suing one’s parents would interfere with parental care, discipline, and control

Many courts have abandoned these b/c they are week arguments

· Injury to child is more disruptive to family tranquility

· Often the parent chooses to sue himself

· No economic burden if protected by liability insurance

· Won’t be brought if there isn’t insurance

· Instead, it will aid in medical expenses to child

· Fraud and collusion is can be present in all lawsuits, can not deny an entire class of litigants recovery b/c of attempted deceit.

· Remote that parent will inherit money – even so, it is a matter for probate courts, not tort law

· Should prohibit inheritance to parent, not deny recovery to child

The disturbance of parental authority and control is more valid and should be avoided if possible. 
· It is important to allow parental discretion, but parents do not possess unfettered discretion in raising children.

Reasonable Parent Standard

· All parents are in the care, custody and control of their minor children
· The issue of liability should revolve around whether parents have breached their duty and if that caused the injury.
· Did the parent’s conduct comport with that of a reasonably prudent parent in a similar situation?
· Is there wanton or willful conduct
· Parent may be held liable for tortious conduct, but the parent may be immune from liability so long as they acted as the reasonably prudent parent would.
· Must keep in mind that kids are accident prone, and often accidents are not due to any party’s negligence
Should we allow such a standard? Does it encroach on parental rights?  Who is to decide what is prudent if we all raise kids differently?
· b/c of this difficulty we often allow unequal treatment among parents

· but, we still must consider the policy concerns for immunity

· D parent would use them to defend

· P would disregard them and look to Reasonable Parent

· What about the complex family structures today

· Should there be a Reasonable Caretaker Standard?
We do not allow a child to sue a third party who seeks contribution from the careless parent  

Extension of Reasonable Parent Standard - Where does it stop, is it open ended.

· Harm to fetus
· Court held that fetal injury is not dissimilar from typical child-parent suit
· A born alive fetus can bring suit, subjecting pregnant mother to liability
· Does this not offend a woman’s autonomy? Is it any different than governing her diet, sleep, exercise, etc.
· Modification of parental duties by religious belief.
· court rejected any formulation that would insulate religious beliefs from tort liability in cases involving children
· a parent’s religious belief must yield when, judged by accepted medical practice, it jeopardizes the life of a child
· Impact of insurance
· Intrafamily suits are allowed recovery up to the limit of insurance coverage
· Doesn’t this present concerns about collusion?
· A few states have preserved parental immunity in the face of insurance
· An insured parent has every incentive to loose a negligent suit
Governmental Entities
Municipal and State Liability

1. Governmental Immunities

a. Municipalities

i. Public duty doctrine

ii. Exceptions

Riss v. City of NewYork

ISSUE: Whether a municipality is liable for failure to provide special protection to a member of the public who was repeatedly threatened with personal harm and eventually suffered dire personal injuries for lack of such protection.

Public Duty Doctrine - the provision of a governmental service to protect the public generally from external hazards and particularly to control the activities of criminal wrongdoers.
· Municipalities owe this duty to the public at large! 

· To sustain liability for breach of this duty, the duty breached must be more than that owed to the public generally
· Must consider:

· Limited resources

· Providing protection is limited by resources and legislative decisions on how to use them

· A duty of protection would inevitably determine how the limited resources are allocated, without predictable limits

· This should be a legislative determination

· Predictability 
· Cannot predict where crime will occur, even in high crime areas

· Legislative consideration
· Public policy does not allow the courts, without legislative consideration, to carve out an area of tort liability for police protection to members of the public

· Circumstances of the case - some situations overwhelmingly indicate that the municipal authority should have an area policed or acted to protect

Generally, Police have no duty, but there are exceptions:

· Cases of “Special Relationship”

· An assumption by municipality through promises or action on behalf of the injured party

· Knowledge on the part of the municipality that inaction could lead to harm

· Direct contact b/w the muni’s agents and the injured party

· Injured party’s justifiable reliance on the municipality’s undertaking

· Protective orders creates a special relationship

· When a protective order is placed on a the police to protect, there is reliance and expectation of protection

· the police are held to their duty to protect or enforce the order.
Municipal Transport
· public transport authorities do not owe a duty to protect a person on its premises from assault by a third party, absent facts establishing a special relationship b/w authority and assaulted person
· imposing a duty on the public authority would significantly impact the authority’s resources and perhaps inhibit their public benefit purpose

· similar to Riss holding

· courts have refused to distinguish between public and private carriers – b/c in both cases there is a special relationship and a duty to care is owed

· but, bus safety may be more feasible than subway safety

The 911 Call
· treat the operator’s words “right away” as a duty to respond to victim
· but, both direct communication and reliance by the caller are needed to create the special relationship

· courts are wary to create open ended liability for 911 calls

· in most cases with police, if the victim does not have direct contact with them and does not rely on the promise to care, there is no duty

Federal Immunity - Tort Claims Act of 1946
· district courts have exclusive jurisdiction of civil actions on claims against the US

· for money damages

· injury or loss of property

· personal injury or death caused by the negligent or wrongful act or omission of any employee of the Gov’t while acting within the scope of his employment

· tried by the court without a jury

· not liable for interest prior to judgment or punative damages, only out of pocket costs

· Who can be sued?

· Can only sue gov’t for actions of its employee, cannot sue the individual alone in a separate suit

· This is too encourage public service, protection under gov’t in your work

· attorney cannot charge more than 25% of judgment rendered

· Gov’t is immune from claims based on:
· employee failing to exercise due care in the exercise of a statute or regulation

· discretionary functions
· loss, miscarriage, or negligent transmission of letters or postal matter

· claim for damages caused by fiscal operations of Treasury

· combatant activities during time of war (see Ferris Doctrine)
· claim arising in foreign country

How do we define “discretionary functions?”

Discretionary two part test: Shields from liability
1. was there a federal statute, regulation, or policy specifically prescribing a course of action for an employee to follow (handbook or manual or rulebook, etc.)
a. does the road require or prescribe specific conduct under the circumstances, or is there discretion

b. did employee follow the directive or not as prescribed 

c. it may be applicable where the employee has a “choice”

2. Whether the challenged discretionary acts of a government employee are of the nature and quality that Congress intended to shield from tort liability
d. Decisions of choice are only exempt if they are susceptible to policy judgment (social, economic, or political goals)

e. Mere association with policy concerns is not enough, they must be grounded in or “fraught with” policy concerns
f. Court will decline to “second guess” policy judgments

Feres Doctrine

· broadened the armed services exception beyond claims arising out of combatant services of the military, to encompass all injuries that arise out of or in the course of military service.

· Thus, it immunizes the gov’t from many claims, even non-combatant 

· This is b/c private individuals do not apply in gov’t suits

· However, if a private citizen is injured outside of wartime, they may have a case against the gov’t

· In wartime they don’t

· Hard to determine procedurally where and how to bring suit

· Also, military recruits are well compensated and provided great benefits

· Tort suits would interfere with commander control and platoon cohesion

· Recruits, when volunteering, they accept that they cannot sue, it is dangerous, etc.

· Private tort suits rarely succeed against the military

· There is VERY broad immunity given to the discretion of gov’t decisions

The Duty Requirement: Nonphysical Harm

Emotional Harm - Direct

There are limited duty rules, all concerned with fraud, flood and proof, still easier case if can show direct harm, even better if you can indicate physical harm (or at least underlying physical manifestation) Also, direct injury cases are easier to win versus bystander injury cases b/c of proof problems - how did the distress come about?

1. Parasitic Pain and Suffering Recovery

a. If you have physical damage, very easy to recover emotional damages

i. Attach, like parasite, the emotional harm to the physical harm

b. If there is physical contact by D, much easier case to win

2. Older Impact Rule (Falzone v. Busch) – not required but makes for easy case if physical impact
a. Required physical contact to recover for emotional distress

b. Without physical impact the claim is too speculative to warrant liability

i.  might allow fraudulent claims

1. proof of emotional distress problems

2. concern of flood of cases without merit

ii. easier to draw the line with direct contact - easier case
c. This Rule no longer a requirement – Today, no impact or very minimal impact is sufficient if bodily injury or sickness results (physical manifestation)
3. Why Limit Recovery?

a. Typically need physical manifestation to substantiate emotional distress

i. This limit is set b/c of fraud, flood, and proof problems

ii. Skeptical whether courts can credibly distinguish emotional distress, so physical illness is easier to see and provide proof, avoid fraud, prevent flood of litigation
b. Public Policy Issues: Expanding the definition of physical impact would have public policy consequences:
i. Fraud: Difficulty for judges and juries in separating valid claims from invalid

1. Courts do not allow a case by case examination for emotional distress suits

2. There are recovery-permitting categories that must be followed (see approaches below)
ii. Flood: Unlimited and unpredictable liability
1. Potential for a flood of comparatively unimportant or trivial claims
2. E.g. - many (millions) people are exposed to carcinogens, so many that it is uncertain and may cause a problem of unlimited liability
a. In a world of limited resources, a rule that allows for immediate large-scale recovery for widespread emotional distress caused by fear of future disease would diminish the likelihood of recovery for those who later suffer from the disease

iii. Proof: There is a problem in evaluating a claimed emotional reaction to an increased risk of dying. External circumstances – exposure – make some emotional distress more likely.

1. No clear statistical proof
2. May be overstated, may not be, hard to tell

3. long latency period, b/w exposure and manifestation of disease – hard to implement the one time recovery goal 20 years later

4. objective evidence is often required for severe emotional stress; if no evidence of distress the case is weakened

a. Professional help sought

b. Medical testimony of P’s mental health

c. Physical impact may be helpful
4. Modern Approaches

a. Reasonable Fear, Personal Injury ( Substantial bodily sickness (Falzone)

i. Has discarded physical impact and instituted recovery where proof of reasonable fear of personal injury has resulted in substantial bodily sickness.

1. must have reasonable fear of injury

2. emotional distress must manifest itself as a physical ailment
ii. This is a type of class of Ps who is owed a duty (NJ approach)
iii. Fear of Disease: North Metro Commuter Railroad v. Buckley - Fear of disease alone is not enough, must show symptoms.
1. Physical impact = does not include an exposure to a substance that poses some future risk of disease and which contact causes emotional distress only after the worker learns that he may become ill later on
2. A disease-related risk is not enough - Fear of cancer must be associated with symptoms - Common law courts deny recovery to those who are symptom free
3. Physical contact with insulation dust is not enough physical impact
iv. Absence of a present physical injury or illness (Potter v. Firestone) - In the absence of a present physical injury or illness, damages for fear of cancer may be recovered only if the plaintiff pleads and proves:
1. As a result of D’s negligent breach of a duty owed to the P, the P is exposed to a toxic substance which threatens cancer
2. The P’s fear stems from a knowledge, corroborated by reliable medical or scientific opinion, that it is more likely than not that the P will develop the cancer in the future due to the toxic exposure
3. P must also show a serious fear that the exposure was cancer causing

b. Zone of Danger = P is placed in immediate risk of physical harm by D’s negligent conduct 
i. If within this zone you have a strong case for emotional distress recovery

ii. Still usually needs physical manifestations of emotional distress
iii. HIV cases - P emotionally distressed b/c he received an injection with a dirty needle or was pricked by a potentially infected needle

1. This is a zone of danger analysis

2. Some courts say if stuck by needle, then within zone of danger

3. Must show that needle was infected and within zone

4. The conundrum is:

a. the probability of getting HIV from a needle prick is extremely unlikely 

b. This seems to reward prejudice of HIV – is it really a reasonable fear?

5. If needle is infected, how do we measure the fear of getting HIV? 

a. Objective standards = stats about likelihood

b. Subjective standards = the public’s common fear or knowledge (prejudicial?)

6. Some courts reject the idea of using actual awareness and fear

a. Instead, fear should be measured against the likelihood of contamination in view of available public info, not the ignorance of the public

c. Reasonably Foreseeable  - If it could have been foreseen from D’s activities, then there is no need for zone of danger or reasonable fear (Gammon v. Osteopathic Hospital of Maine)
i. Court abandons the artificial requirements of physical impact, objective manifestation, underlying tort, and other special circumstances

ii. relies upon the principle of reasonable foreseeability
1. D is bound to foresee psychic harm only when such harm reasonably could be expected to befall the ordinarily sensitive person
2. Thus, the evidence must be reviewed by a jury to determine this standard

iii. This is a MINORITY approach
d. Special Cases 
i. Corpses and no impact – many courts have allowed recovery for emotional distress for mishandling of corpses by hospitals and funeral homes. 

1. These situations do not require physical impact
2. Under the facts of a negligently handled corpse, won’t be that many severed leg cases

a. Allows for control of unlimited expansion of liability b/c cases with these facts will be rare
b. If require P to show strict application of foreseeability under the circumstances, will control fraud, flood, and proof issues by way of jury
3. Same goes for cases where P receives a death telegram incorrectly stating a family members death – no impact, but still emotional distress
a. Or even false positive for HIV – they fear death for some time, even though no physical impact
ii. Car Crashes v. Airplane Crashes - While emotional distress from car crashes is more actionable, courts have been reluctant to enforce the same for witnesses to airplane crashes
1. Reasons why not to extend liability to airplane crashes
a. Fear is short lived
b. The certainty of injury is too loosey-goosey, everyone will react differently and hard to define a pure emotional distress claim
c. Nothing will be gained by extending the liability to ground spectators
d. Will open up crushing liability to airline industry
e. Unpredictability of emotional distress would significantly add to the cost of insuring air transportation
iii. Airplane Passengers
1. Disturbing experiences on a plane as a result of provable emergency danger is sufficient for liability to airlines - Things such as unannounced turbulence, uncontrolled spins, etc.
2. But, very short and unpredictable and the court may prevent recovery on those grounds
iv. Emotional Distress of Victims who Realize they are Doomed
1. Aware of impending death: Most courts have allowed recovery where P was aware of impending death or injury even if the period of awareness was very short
2. Survival Statutes: States that have survival statutes generally permit the decedent’s estate to proceed with any claims that the decedent might have brought but for the death - includes emotional distress
3. The duration and facts of the case are very important
a. Jury will usually award more b/c of longer fear or survival after the accident 
b. Ie. A year long death gives a lot of time to think and be miserable and distressed
4. Tort Goals: Seems counter to tort goals of allowing P to recover, what’s to recover for if you are dead?
a. Some states bar recovery for intangible damages if the victim is not surviving at the time of the final judgment
v. Windows - Some courts allow recovery for the ”window” between the event that creates the concern and the results of tests showing that infection did not occur
1. Can recover if wrongly diagnosed as having HIV
2. situations of negligent acts affecting pregnant women
a. Mother feared injury to her fetus when she was given an X-ray
b. She suffered emotional distress therefrom until her baby was born
Emotional Harm – Bystanders

1. Dillon / Portee Test

i. D must negligently causes injury/death (not all jurisdictions require injury or death)
ii. Victim must be family member (closely related)

iii. P must observe at scene (contemporaneous perception, proximate to it)

iv. Perception causes severe emotional distress (usually requires physical manifestation)

b. Portee v. Jaffee
i. death or serious physical injury of another caused by D’s negligence
1. if you witnessed what you truly believed to be a serious injury, but it was not, may still be able to recover as a bystander
ii. marital or intimate familial relationship b/w P and the injured
iii. contemporaneous observation of the death or injury at the scene of the accident
1. Dillon’s prong of close proximity would be satisfied by this
2. The elements are similar, but not overlapping
iv. severe emotional distress results from observation

c. Dillon is only a 3 part test
i. Includes a close proximity element
ii. Narrowing of the Dillon Rule – some courts have limited close proximity to zone of danger, others allow bystanders to be outside of it

iii. Broadening of the Dillon Rule
1. WA allows for recovery of a family member who arrives on the scene of accident shortly after it occurs and sees the victim
2. This shock is sufficient if occurs soon enough
a. Time is a major factor – how long after incident
b. There is a thin line b/w this family member’s distress and that of other members who only hear of the scene or the injuries - Must be careful

2. Other Approaches

a. Relaxed Dillon/Portee

i. Some courts do not require person to be at scene at time of accident, but allow recovery when you come to scene later and observe significant events

ii. Going beyond the family

1. Relaxing who can recover – sometimes if injury is sever enough, the closely related element is relaxed if experience was integral to the accident
a. Cases of Mistaken Identity not relaxed - courts fail to extend emotional stress liability to such cases b/c of crushing liability

i. just b/c you thought your child was killed is not enough if he really wasn’t

2. What about same sex partners? - some allow them to do so, Some courts require marriage, despite closeness

a. State has a strong interest in the marriage relationship, a cohabitated relationship without marriage is not afforded the same rights

b. Would impose difficult burden on courts to determine stability and significance of relationship

c. Must limit the number of persons to whom a negligent person owes a duty of care – must control to some degree

d. But, what about gays and lesbians who cannot legally marry?

i. Often, a common law marriage will suffice

b. Zone of Danger/ Immediate Harm

c. Foreseeability/ Seriousness

i. Hawaii - Particularly receptive to emotional distress claims; rare case that allows the foreseeability of emotional distress to be evidence of liability and recover
1. Blood relationship not needed: Hawaiian and Asian families are broad and extensive

2. No physical symptoms required

3. There is still a requirement to be proximate to the accident and witness it

4. Contemporaneous perception is up to the jury to determine

5. Would a reasonable man have coped with the circumstances?

ii. Property: Emotional distress claim when observing harm to your property
1. Rarely allowed - May burden the taxpayers or construction costs in awarding liability
2. Hawaii and Texas allow recovery of emotional distress for damage to property
Johnson v. Jamaica Hospital

Hospital has no duty to the parents of kids in hospital to prevent psychic injury. The plaintiff’s emotional distress may be foreseeable to the hospital, but they were not contemporaneous bystanders, not directly affected.  

· There is a difference b/w direct harm and bystander harm.  Bystanders must meet higher standard to recover for emotional distress.

Policy Issues:

· To allow such recovery would invite open-ended liability for indirect emotional injury suffered by family members where any child, elder, or incompetent experiences negligent care or treatment.

· Might lead to liability in any place where D has care over child - Schools, day care, etc.

· But, is it really an economic burden on hospital to hold them liable for injuries to a bystander?
· There is a duty of hospitals to:

· Transmit truthfully information concerning a relative’s death or funeral

· The mishandling of or failure to deliver a dead body with the consequent denial of access to the family

Always try to style the case as a direct harm case:

· Mom was a patient as well (not just a bystander)

· She suffers physical harm by not being with her baby – suicide, depression manifests physically

· She suffers emotional harm for sure (foreseeable)

· She was in fear of her own life (zone of danger/immediate harm) when the boimb threats occurred

Loss of Consortium – a separate cause of action by spouse, not the same emotional harm claim, not subject to the same narrow duty rules or tests -  Sometimes available to children
· What will the spouse be deprived of when the other spouse is harmed

· Harder for child-parent cases

· we allow recovery b/c the spousal relationship is special

· in emotional harm you are recovering for shock

· consortium is a separate suit – you have lost companionship (may not really be emotional harm issue)

· Negligent Interference with Consortium
· Harm to one spouse when the other is seriously injured

· Question is: to what other relationships does this right extend?
· No claim will lie against a negligent spouse for depriving the other spouse of consortium by negligent conduct (ex – driving)
· Some courts have extended the action to cover nonphysical injuries to the first spouse
· Loss of companionship involving injured parents and children
· Parents can recover for loss of companionship of their seriously injured child

· Extension to the child has encountered resistance

· But, courts have allowed child’s action on the grounds of their economic requirements and filial needs for closeness, guidance, and nurturing.

Economic Harm

· Cases where D has exposed P only to the risk of economic harm.

· No personal injury or property damage. 

· Eg. Creditor makes a loan in reliance on negligently prepared financial docs.
1. Parasitic Recovery ( personal injury / property damage
a. If P is physically injured, can recover out of pocket losses for lost wages, etc., but can also attach to personal injury suffered
b. So, if underlying personal injury or property damage, can attach emotional harm to ii

2. Negligence Provision of Information (Nycal Corp v. KPMG Peat Marwick LLP)
a. Foreseeability Test – generally disfavored standard of liability – very broad
i. An accountant may be held liable to any person whom the accountant could reasonably have foreseen would obtain and rely on the accountant’s opinion, including known and unknown investors
ii. Problems:
1. Unsuitable for accountants b/c the client retains effective primary control of the financial reporting process
2. exposes accountants to unlimited liability for failure to detect forgery or fraud beneath the cover of deceptive entries
b. Near-Privity Test – limits an accountant’s liability exposure to those with whom the accountant is in privity (mutuality of interest) or in a relationship sufficiently approaching privity. Like a contractual relationship. Very narrow approach.
i. Must have detrimental reliance by third party
ii. accountant must have knowledge that the third party intended to rely and that he was aware of purpose of information
iii. Must have conduct by the accountant providing a direct link to the third party
c. RS Torts § 552 Test – middle of the road approach – most popular
i. Is the D in the class of persons that would rely on the accountants report?

1. Important to determine if there was a limited class of persons that the information was provided for

2. If there was a limited class, then the accountant likely had foreseeability that this class would rely on the info

ii. Limited to loss suffered - By the person or one of a limited group of persons for whose benefit and guidance he intends to supply the info

iii. Person does not have to be known or identified by the D - It is enough if the P is one of a group or class of persons whom the maker of the representations intended the info to reach by repetition
d. Federal Securities Law (Bily case) – investors should be encouraged to rely on their own prudence, diligence, and contracting power, as well as other informational tools
i. Promotes sound investment and credit practices
ii. Discourages the careless use of monetary resources
e. Policy Issues: Imposition of a duty might lead accountants to rationally respond to increased liability by simply reducing audit services in fledgling industries where the business failure rate is high
i. Fear is that liability to everyone will raise cost of gaining info, discouraging info production all together
ii. Thus, liability of accountants should be restricted
iii. 3 tests: fraud, flood, and proof are not the same as in emotional harm
1. fraud is easier to see
2. proof is in the financial statements
3. flood may be harder to prevent, and this is the main concern of the courts
a. another distinction of emotional harm and economic harm is in loss spreading
b. loss is spread widely in economic harm
i. first to the businesses, then to the customers
f. Attorneys and clients
i. Legal profession is the second largest group involved in economic harm cases
ii. Grounded in attorneys duty of due care owed to the client, such as:
1. Meeting filing deadlines, Making strategic choices, Recommending settlements, Criminal Cases, Emotional Distress
3. Economic Harm from Nearby Property Damage (People Express Airlines, Inc. v. Consolidated Rail)
a. proximate cause and duty are key
i. want to limit amount of litigation and the extent of liability in cases in which no physical harm occurs just as they are in physical harm cases.
ii. Courts have discarded the requirement of physical harm as an element in defining proximate cause to overcome the problem of fraudulent or indefinite claims.
iii. The open-ended and flood of liability is the main concern
b. To not allow recovery for purely economic concerns goes against goals of tort
i. Insuring that innocent victims have avenues of legal redress

ii. Persons should be compensated for their injuries - Those responsible for the injury should bear the cost of their tortious conduct

iii. Deterence

iv. Fostering standard of conduct

v. Shifts the risk of loss to those who are most capable of bearing the risk
c. Courts have created exceptions to the typical requirements of duty
i. Foreseeability – was the economic harm that resulted from fire foreseeable?
ii. Proximate cause – did the economic harm result from the chain of events
d. Justifications for exceptions:
i. Lack of special relationship - A special relationship does exist b/w the negligent tortfeasors and the foreseeable P who relied on the quality of Ds work or services, to their detriment.
1. Duty of care exists b/c P was particularly foreseeable and the injury was proximately caused by the Ds negligence
2. Courts have found it just to impose liability where P had particular knowledge or reason to know that others would be economically harmed by negligent conduct.
3. Only the particular class of P and particular type of injury has to be foreseeable, not the exact P or injury 
ii. Public nuisance  - If Ps business is based in part on public right
1. Negligent oil spill caused economic harm to fisherman
2. People who use these public rights (clean water, natural resources etc.) are particularly foreseeable b/c they are directly linked, through the resource, to the Ds behavior.
iii. In general, particular knowledge of economic consequences can establish duty and proximate cause in certain contexts
iv. Degree of Foreseeability and extent of liability stand in direct proportion to one another
e. Identifiable Class Rule of Economic Harm
i. D owes a duty of care to take reasonable measures to avoid the risk of causing economic damages, aside from physical injury, to particular Ps or Ps comprising an identifiable class with respect to whom D knows or has reason to know are likely to suffer such damages from his conduct.
ii. Identifiable class of Ps must be particularly foreseeable in terms of the type of persons or entities comprising the class, the certainty or predictability of their presence, the approximate numbers of those in the class, as well as the type of economic expectations disrupted.
1. actual notice of the eventual economic loss is not necessary
2. P must still reasonably prove (by evidence) any damages with a degree of certainty

iii. THIS IS THE MINORITY APPROACH
iv. Most courts apply a no duty rule, or very limited duty

4. Tort v. Contract
a. Cases may lend themselves better to contract remedies
i. For instance in defective product cases where only economic loss occurs
ii. Or in improper construction or design cases
b. Courts are unclear in the professional service area, whether it is purely contractual or involves tort law
i. Ultimately, the underlying question is when the nature of the relationship warrants limiting parties in their privity to their contractual remedies.
ii. The expertise of a professional may indicate a higher duty when entering into a contract
iii. Malpractice may arise when the professional does not meet his duty to the other party
c. TENSION: it is a breach of duty, not just the contract, and the court will be reluctant to limit damages to the expectation interests of contract law

Causation

Did the Ds negligence cause the harm?

· Has cause in fact been established? - actual cause directly linked to Ds conduct

· Is it an issue of proximate cause? – based on remoteness and foreseeability
Cause in Fact

1. Traditional “But For” Test

a. Used in cause in fact cases

b. But for Ds conduct, would P have suffered this injury

i. Often depends upon scientific evidence, expert testimony

ii. P has the burden of proof by preponderance of evidence

iii. Was it more likely than not (>50%) that this was cause of injury

iv. “Might have caused” or “may have caused” is not sufficient

v. Problems: advancing compensation and deterrence goals of tort

1. must be 50% or more possibility in order to recover

a. may prevent recovery for injured Ps

2. might cause under-deterrence

2. Other Approaches

a. Reasonable certainty - Don’t have to eliminate other possibilities, may provide enough evidence that proves this cause with reasonable certainty (Stubbs v. City of Rochester)
i. can at least take case to jury as long as evidence justifies 

ii. Tort goals: 

1. Compensation: the need to allow recovery for those who were injured is greater than allowing recovery for those who were not (full compensation is feasible)

2. perhaps over-deterrence: city has to pay for all cases of injury, not just those they actually caused

a. city may choose not to provide water anymore

3. Loss-spreading: city (taxes to citizens) is better lost spreader than individual Ps (insurance companies)

4. Moral Equity: who is more to blame? City had at least some liability, not the Ps.

b. Proportional Recovery

i. 48 of 58 likely were injured by D, let all 58 recover, but don’t give each full recovery.  Give them 48/58ths of the money to be awarded.
ii. Tort Goals: 
1. still a windfall to 10 Ps, under-compensation for actual injuries
2. better for City, gets us closer to optimal deterrence
a. they likely pay out full damages for 48 Ps by paying 58 Ps a proportional damages
3. Moral Equity - 
c. Probalistic recovery for future harm

i. Long latency period of certain diseases
1. does the causation start with exposure, or injury manifestation
2. depends on Jurisdiction
a. some allow recovery now if reasonable certainty of disease
b. some allow 2 judgments (Two Disease Rule) - bends single judgment rule

i. can get out of pocket costs due to exposure
ii. can come back upon manifestation and recover for those
d. Loss of Chance Doctrine = a claim predicated upon the negligent denial by a healthcare provider of the most effective therapy for a patient’s presenting medical problem. The resulting malpractice reduced the odds of recovery that existed before the act. (Alberts v. Shultz)
· Negligence may be found in:

· Misdiagnosis

· Application of inappropriate treatments

· Failure to timely provide the proper treatment

· Expert testimony is critical in proving duty, breach, causation, and damages.

· Loss or Damage - There is always some chance or probability of recovery

· Lost opportunity of avoiding the presenting problem and achieving a better result is the lost item of value to P

· P must actually suffer death or debilitating injury to be awarded

· Consider underlying injury and the exacerbation of it

· Cause – must demonstrate a causal link b/w MD’s conduct and the loss of chance, no matter how small the chance of recovery

· must demonstrate recovery to a reasonable degree of medical probability
· more likely than not caused by injury

· Damage Calculation – awarded on a proportional basis according to the percentage value of chance for a better outcome prior to negligent act

· percentage of loss of limb, or life, or whatever injury threat

· limb worth $100, loss of chance was 20%, P gets $20

· some jurisdictions only allow recovery when loss of chance is 50% or greater – they create a threshold of loss

· Tort Goals: compensation and deterrence goals

· May not fully compensate P

i. Closer to optimal deterrence in the calculation
3. Ex Ante (before the fact) vs. Ex Post (after the fact)

a. Pertinent in long latency period diseases

i. But for test is Ex Post ( must wait for manifestation

ii. Probalistic Recovery is Ex Ante ( allows Ps to recover now, upon exposure

b. Ex Ante Problems: 

i. no disease, may never be (medical uncertainty)

ii. P may spend money now and not have money available when disease does present itself

Joint and Several Liability

More than one relevant cause (multiple Ds) may be involved in the harm that befell P.

1. Traditional Rule ( joint concerted activity caused a single, indivisible injury

a. Each was joint and severally liable b/c engaged in mutual agency (act of one is act of all, liability on all)

b. P can go after either one for full extent of damages

i. Can sue one, can sue both

ii. Sued D has a right of retribution from the other D, but up to them to determine later (based on percentage of fault)

iii. Problems: insolvent Ds – the solvent D is forced to pay for full compensation b/c other D can’t pay his proportion

c. Contrarily, where multiple tort-feasors neither act in concert nor contribute concurrently to the same wrong, they are not joint tort-feasors; rather their wrongs are independent and successive.

i. Initial tort-feasor is liable for entire damage proximately caused by his conduct, successive tortfeasor is only liable for the separate injury or aggravation his conduct caused.

2. Modern Comparative Fault Approaches

a. Comparative Negligence Doctrine (Several only): only liable up to the extent at fault

b. Defendants obtain contribution from each other in proportion to their fault in the accident

i. If D1 was held 75% at fault, and D2 25% at fault for the harm suffered by P, victim can get full amount from either one, but they will ultimately share the loss in a 75-25 ratio if both were solvent.

ii. Problem: if both are not solvent, the entire loss falls on the one who is. Thus, the 25% faulter is out-of-pocket for 100% of the damages

1. Thus, insolvency often shapes litigation strategies

· Jurisdictionally all over map

· 12 states have abolished the doctrine, leaving the solvent D responsible for only his percentage of fault

· 12 have abolished in cases where the D is less than a certain percentage at fault (50%)

· a few states (CA) have retained joint and several liability for economic damages, but abolished it for non-economic

· a handful of states have abolished when P is partially at fault, but retained when he is not

· handful have abolished it in many kinds of tort cases, but retained it in others 

· abolished in toxic and environmental torts

· retained in vehicle, recklessness, and variety of others

Interplay of Intelligence and Negligence
· what happens when the D’s negligence is combined with an intentional tort/crime

· courts tend to separate the acts, not comparing the situations

· Would reduce safety incentives

· Intentional torts are fundamentally diff from negligence cases – cannot be compared in many situations

· Does this seem fair – didn’t the rapist cause the harm (90%)? 

· Negligent 911 operator and murder: must consider the circumstances, was time a significant factor, did she have a duty to warn police of the foreseeable harm?

Absent Tortfeasors – when one D lays the majority of blame on an absent tortfeasor (one D was not found or could not be IDed)

· Depends upon wording of state statute

· Usually cannot allocate fault to the unidentified or absent tortfeasor

Immune Tortfeasor – even though a party may be immune (public hospital, police, municipality, etc.) can still have fault allocated to them for purposes of damage allocation. But, jury can do this only after it is convinced that D has met its burden.

Non-delegable duties – certain duties are non-delegable (city keeping street lights operable).  If failure of duties results in an accident, city may be comparatively negligent with the negligent driver. 

Contribution and Indemnity – in states that retain joint liability, there will be questions about contribution where one D has paid more than his fair share. 

· Respondeat superior is an issue here, where the master seeks indemnity for the negligent act of servant. 

· often settled by active-passive theory: the party asserted to have been negligent in a passive manner can obtain indemnity from the actively negligent party

Guidelines for apportioning tort liability among multiple tortfeasors:

1. Joint and Several liability = P can recover from any liable D, the D has the burden of joining additional parties or securing contribution form other liable parties

2. Several Liability = P has the burden of securing recovery form each responsible party

3. Joint and Several Liability with Reallocation = if D can persuade court that one party is insolvent, court must reapportion the uncollectible portion to all remaining parties, including the P, according to their proportions of comparative responsibility

4. Legal Threshold System = b/w 10-60%, usually 50%

a. If D’s percentage falls below legal threshold, tortfeasor is only severally liable

b. If equal to or exceeds threshold, D is jointly and severally liable

5. Economic Damages System = CA approach, Ds are jointly and severally liable for economic (out of pocket) damages, only severally liable for non-economic (punitive) damages

Multiple Defendants and Joint Causation

1. Burden shifting and concurrent tortfeasors (Summer v. Tice)
a. Where it is not possible to identify the exact P responsible for harm, alternative liability results and the implicated Ds have the burden of proving that they did not cause the harm

i. After P proves reasonable causation, burden of proof shifts to D to exculpate himself 
1. similar to Res Ipsa Loquitor – multiple Ds, lack of info
ii. If they fail to reveal the culpable party, they will be held jointly and severally liable
iii. Grounded on small number of wrongdoers, all of whom breached a duty to P

iv. Relatively high likelihood that these Ds caused injury, thus forcing them to exonerate themselves is not unfair

v. Virtually simultaneous situations are the most likely scenario. 

b. Theory of Concerted Action – joint and several liability is placed on all Ds having an understanding, express or tacit, to participate in a common plan of design to commit a tortious act.

i. Acting in concert, to exonerate for lack of information is to let off where harm has occurred

ii. Parallel activity, without more, is not enough for concerted activity
c. Traditional “But-for” does not work: where two independent forces concur to produce a result which either of them alone would have produced.

i. Either one of the forces can be said to have caused the harm

ii. Thus, both are found to be negligent and are not allowed to escape such b/c of lack of knowledge or evidence in specifying one or the other 
iii. if concurrent tort feasors ( they are jointly and severally liable – each responsible for whole damages
d. Problem: Over-deterrence – both Ds are 100% liable

e. Consider if there is really concert in a dangerous activity (hunting vs. drag racing)

f. Why let P go forward? 

i. Similar to Ybarra b/c Ds have better knowledge than does P – smoke out case, incentive to provide evidence

ii. Small # of Ds, have to be answerable to negligence (morally blameworthy conduct)

1. the more Ds you add, the lest fair the argument becomes

2. but, where do we draw the line – really depends on view of need to allow recourse 

iii. Must allow P recourse - Justifiable to have both Ds liable

2. “Substantial Factor” and Joint Causation

a. parallel activities (not in concert) of multiple Ds, both who each may have caused the injury

b. easier to defend on a but for cause – but for the other guys conduct, this would have never happened

i. this is unfair for P, so courts adopt the substantial factor test
1. if can prove that Ds conduct was a substantial factor (maybe not sole or major factor), can recover from that D

a. can create joint and several liability

ii. What if one of the harms was “naturally” caused
1. less sympathetic to P, house was going to burn regardless of conduct, b/c of lightning

a. want to advance goals of compensation, but

b. unfair to D who did not cause

c. no rule in this area - CONTROVERSY

3. Market Share Liability (Hymowitz v. Eli Lilly)
a. DES cases – very cruel social issues dealing with pregnant women who gave birth to cancer prone daughters

i. Identification of product (pill) problems – multiple manufacturers

ii. Latency periods – SOL – injuries occur far down the road

b. Hard to use Substantial Factor Test or Concurrent Tortfeasors Rule (Summer v Tice) b/c so many Ds and there was no concert effort (in fact, they were competitors)

i. they adopt market share liability – very new method of causation

c. Determine the market share of the Ds

i. 20% of market share, they are responsible to pay for 20% of damages

ii. damages are based on Ds percentage of market share ( almost throws causation out the window!!

iii. Rationale: limiting the Ds liability to its market share will result, over the run of cases, in liability roughly equal to the injuries the D actually caused.

iv. Several liability only and tort goals – perhaps not fully compensating P, but morally more fair and closer to optimal deterrence

1. Can be inflated b/c of insolvent/missing Ds

2. Can result in depriving P of 100% recovery

d. Discrepancy b/w national market, or local market share

e. Exculpation: how can D get themselves out of the case
i. No matter if have proof of no causation – cannot exculpate
ii. DISSENT – should be allowed to exculpate if have proof
1. sounds a little more fair
2. but, those who remain in would be jointly and severally liable – tort goals

a. this is closer to full compensation
b. however, unfair to D
iii. court felt they could rewrite laws b/c of tort goals – providing recourse, loss spreading, etc.
1. SOL – overruled b/c the Legislature wanted DES cases heard
f. Many jurisdictions reject market share b/c it has no link to causation whatsoever and is only public policy method

i. Must be enacted by Legislature, not for courts to adopt
ii. Furthermore, where there is no fungability factor (asbestos) the market share method is also not adopted
1. must have fungability
4. Enterprise Liability – court holds an entire industry liable for defect of product (bottle cap cases)

a. Greater element of joint and several liability – working in concert together, the DES manufacturers were not

b. Rarely invoked
The Statute of Repose and the Statute of Limitations
· SOL does not begin to run until cause of action is filed

· SOR begins to run when the specific event takes place, regardless of whether a potential claim has accrued or, indeed, whether any injury has occurred.

· States use statute of repose as a tool to alleviate the increasing cost burden borne by manufacturers and sellers seeking to obtain products liability insurance

· Discourages forum shopping

· Improves judicial efficiency

Causation: Proximate Cause

Was the Ds negligent act the proximate cause of Ps harm.

· Not lapse in time or nearest harm, nor is it dependent upon scientific evidence as in cause in fact – it is about legal causation

· Considers if the Ds conduct is simply too remote to have affected P

· Notion of Ds foreseeability or contemplation of harm

· Pretty low threshold, as long as there is at least some foreseeability, it is enough

· Sense of remoteness or directness to harm

All of the following categories can be commingled with one another – re-construed in a beneficial manner for either party. When answering a proximate cause question, run through all of these types and see if they apply.

1. Unexpected extent of Harm – foreseeability or expected extent does not matter - Ds actions led to an extent of harm that was proximately caused, regardless of foreseeability

a. eggshell rule – take P as you find her, even if she may have already been sickly (Benn v. Thomas)

i. a tort feasor whose act, superimposed upon a prior latent condition, results in an injury may be liable in damages for the full disability

1. even though D did not cause prior condition - too bad, tough luck, D is responsible for the P as is
2. cannot say that P would have suffered less injury if didn’t already have this condition

ii. used for damages and proximate cause

b. medical aggravation – if a tortfeasor causes a P to go to hospital for injuries, and the hospital negligently aggravates the injuries, the original tortfeasor can be liable for all injury – b/c none of the injuries would have occurred were it not for his conduct.

i. Does not matter if the medical efforts (treatment or transportation) are proper or negligent, b/c the original harm is the proximate cause of the subsequent injuries

ii. There was a logical causal flow from the initial injury

c. Reverse eggshell - Proximate damages (medical costs, lost wages, etc.) that occur from a negligent act may be recoverable, regardless of the degree or extent of foreseeability, so long as there was some sort of foreseeability

i. Serena would get a fair shot at damages for her millions lost due to slipping on your negligently thrown banana peel

1. rule is not just to protect the weak, as is implied by regular eggshell

ii. Goals: fairness to innocent P, deterrence rational 

d. Polemis - rejects rule of foreseeability ordinarily required in proximate cause 

i. where an act is negligent (dropping cargo), the fact that its exact operation was not foreseen is immaterial

ii. full damages are recoverable even if extent/type of harm was not foreseeable

e. Fire – spreading of fire from one negligently started fire to other buildings further away has been denied. The destruction of a building down the road was not the ordinary and natural result of the initial fire.  The possibility of such cannot be denied, but the actor’s control over wind, degree of heat, etc. is inconceivable.

i. Andrews attempts to distinguish this limitation in Palsgraf.
2. Unexpected type of harm – must be foreseeable type of harm that is expected from negligence – tougher to get this for PC

a. Typically if the type of harm was unexpected, no PC
b. Wagon Mound overturns idea in Polemis, says that foreseeability of type of harm is necessary

i. Type of Harm cannot be too remote, must be a proximate cause

c. If whole type of harm was unforeseeable, the goals of deterrence will loose force ( no proximate cause ( no recovery

3. Unexpected manner of harm – foreseeability (expectation of manner) does not matter, proximate cause allowed without it

a. exception: serious intervening cause (McLaughlin – heating blankets)
b. If fireman was a serious intervening cause, exculpates the Ds negligence

c. The extent of harm was foreseeable, the type was foreseeable, the manner was foreseeable, but exception b/c the intervening actor’s negligence broke the chain of causation
i. The negligence of an intervening third party may relive a person of liability for his own negligence.

d. Exception to the exception: Original actor is not absolved if he had control over the activities of the intervenor, OR if the serious intervening act was foreseeable

i. if the serious intervening cause was foreseeable itself, does not create exception or break chain – original tortfeasor is liable

ii. Intervenor’s acts will not be considered foreseeable if they were grossly or criminally negligent
iii. In determining the extent of foreseeability, the court must consider the relevant facts of the case (cannot be too general in statement of facts)

1. Consider whether it was the type of harm that was foreseeable from the negligent conduct

4. Unexpected victim
Palsgraf v. Long Island Railroad Co.
ISSUE: was the victim foreseeable enough to allow the case to go to the jury?

Strange, indirect, remote chain of causation. P sues as an unexpected victim. 

· Unexpected victim, no duty, no PC (Cardozo)

· Andrews says victim can be foreseeable, must allow jury to decide

Cardozo: An unexpected victim must prove a causal link of the wrong to her. A mere order of events based on a wrong to someone else is not sufficient for proximate cause. The risk of harm must reasonably be perceived in order to impose a duty, notice of the particular method of harm is not necessary. 

· to many foreseeability problems, not a proximate cause issue, P fails on duty grounds

· P could not show that the guard owed a duty to her

· She was not an expected victim, as the package passenger may have been

· Perhaps: She could have argued that scale was defective in its attachment, then breach of duty to care for her as a passenger as well

· There could be many foreseeable reasons as to why the scale had fallen, this could have been an unexpected manner case

· Don’t look at guard, look at scales

· BUT, she didn’t do that

Andrews says even if we construe this case as a proximate cause case, she was still not a foreseeable victim, and would loose the case here. He rejects the Polemis holding, that foreseeability is not needed. Suggest that there need only be a sufficient connection b/w the damages and the negligent act in order to create proximate cause of harm. 

· Proposes: We owe a duty to the world at large, we are liable to anyone injured by our negligent act, whether foreseeable or not, whether in zone of danger or not.

· He says that this approach will not result in a flood of litigation

· There will be a line drawn somewhere, and this line is drawn on a type of foreseeability (the ripple of water)

· The further away in time and distance the injury is from the harm, the less likely P will recover

· If not a foreseeable victim, claim will fail on proximate cause

· Proximate cause must be, at the least, something without which the event would not happen. 

· Court should ask:

· Was there a natural and continuous sequence b/w cause and effect

· Was the one a substantial factor in producing the other

· Was there a direct connection b/w them, without too many intervening causes

· Is the result not too attenuated

· Is the cause likely to produce the result

· Foreseeable? Remoteness in time and space?

· Ultimately, we must draw a line somewhere, and that is a matter of judgment.

· Andrews thinks that anything is foreseeable.

· What might ordinarily be expected to result from the harm, tracing the consequences, is up to the jury

· Issue b/w strict liability vs. negligence

Both approaches are followed: 
· Cardozo - must link Ds duty to the victim, if cannot link the duty of the negligent D to the victim, no recovery vs. 
· Andrews - duty to world, negligence flowing everywhere, but must show proximate cause via foreseeability, must back track the consequences and consider expediency in drawing the line (Andrews).
· “it is all a question of expediency . . . of fair judgment, always keeping in mind the fact that we endeavor to make a rule in each case that will be practical and in keeping with the general understanding of mankind.”

· Proximate cause raises similar issues to duty. 

· Notions of fairness, limited value of deterrence, public policy, 
· Peoples Express – Kinsman was distinguished b/c the particular plaintiff or class of identifiable plaintiffs, was demonstrably within the risk created by the Ds neg.

· The court looked to a combo of logic, common sense, justice, policy, and precedent that fixes a point of limitation in the chain of events

Time – courts have held that, based on the premise in Palsgraf where the risk is not within the range of apprehension, a long time interval between the wrongful act and injury is not recoverable

· Not proximate cause b/c the risk was outside of apprehension (too remote)

· Not usually barred by Statute of Limitations, b/c in tort law the SOL starts to run at time of injury
· Sometimes SOL is prolonged even further (statute of repose):

· for injured minors until they are old enough to sue

· for those who may not have realized they were injured – toxic harm issues or latent onset disease

Rescuers as unexpected victim – do get to recover, although may be faced with proximate cause problems

1. “danger invites rescue”, it is a natural reaction to a cry for help. If a person engages in a rescue, the results of such, so long as not wanton, cannot be deemed negligent on the rescuer.  It is the fault of the original tortfeasor, b/c a rescue attempt is certainly foreseeable after a wrongdoing.

a. We assume that the peril and the rescue are one transaction

b. Does not matter if the rescuer acted out of impulse or considered the costs of rescue – either way it came from the initial peril

c. Public policy: want to encourage rescue, don’t want to deter by holding rescuers liable for others harm

d. BUT, a rescuer who contemplates for some time or is deliberate and reflective in the decision to rescue (as in a kidney donation), courts deny recovery

i. B/c the rescue was so far removed in time from the peril, rescuer cannot recover for the initial harm (Andrews approach)

e. despite foreseeability, there is a remoteness limit

HYPO: locksmith picks a gun lock for a teenager, who one week later commits suicide. Is there proximate cause on locksmith’s part.

· Unexpected extent - it was foreseeable that a gun could seriously harm

· Unexpected type – maybe not suicide, could be problematic – was this particular injury foreseeable.  But, do we have to see suicide, isn’t it that any serious injury could have been foreseen.

· Unexpected manner – foreseeable that teenager would have misused gun, but isn’t the teenagers conduct (negligent suicide) an intervening cause. Could be exception to exception, wasn’t it foreseeable that child would kill? 

· Not likely, what type of training does a locksmith have with mental health, or suicidal teenagers

· He deals with picking many locks and guns, and no one has committed suicide before.

· If it was not foreseeable to family, how could it have been to the locksmith

Defenses

What will D argue in his defense? These are called affirmative modified defenses, b/c even if P proves Ds negligence, the D can still raise these defenses and reduce liablility.

Contributory Negligence

P was careless about his or her own safety and was contributorily negligent. 

· Historically an all-or-nothing defense – if P at fault at all, entire case is dismissed

· Grounded in the goal of finding fault, if there were two wrongdoers, don’t allow P to bring suit – only innocent victims apply

· When Ps hands are not clean – why let her recover?

· Still required causal link b/w P’s conduct and the injury

· Ps negligence must also be a proximate cause of the harm

· Remoteness and foreseeability issues

· Court’s sometimes made cont. neg. more difficult to establish

· Examples of its use as defense:
· Rescuers – if hurt in attempt to rescue, barred by the risk calculus b/c the risks attending to the attempted rescue often clearly outweighed the expected gain to both victim and rescuer

· Statutes - Where a statute is understood to be an effort to protect some group against its own inability to protect itself, the statute may be interpreted as barring contributory neg. 

· The purpose of the statute would be thwarted if cont. neg. were a defense

· Limitations – when cont. neg. is disregarded as a defense

· Recklessness – reckless or wanton disregard for safety of another is a diff cause of action

· cont. neg. a defense only in cases of negligence. If the misconduct of D was more serious – reckless or willful misconduct – cont. neg. defense irrelevant. 

· Last Clear Chance – P was careless and got into a dangerous situation that led to injury, but the D failed to utilize the last clear chance to avoid the injury to P.  

· Triggered by situations of: helpless peril or P who is oblivious to danger  

· P is no longer able to take protective steps

· D knew or should have known of Ps plight while still able to avoid the harm by exercise of due care

· Refusal to impute cont. neg. – imputing the negligence of one person to another, such as Respondeat superior. 

· the imputation is used for imputing neg. to Ds

· does not have same effect on imputing neg. to Ps

· goes against tort goals
· would leave innocent victims (injured P) uncompensated

· most significant attempts at imputing cont. neg.:

· carriers - negligence of driver imputed to all passengers on the vehicle, preventing their suits against other parties whose neg. contributed to collision

· imputing to a child the parent’s neg. in failing to protect that child

· has all but disappeared

· the jury’s role – prior to comparative neg. doctrine, it was believed that juries were reluctant to return a defense verdict as instructed, and instead would reduce the Ps award if they believed P to be cont. neg. 
· this reduction was akin to jury created comparative neg.
· Problem: sometimes Ps neg. was so clear that he refused to allow jury to hear it and determined cont. neg. as a defense himself
Comparative Negligence

As states did away with all-or-nothing cont. neg., they began to adopt comparative neg. doctrine.

· Depended upon how serious Ps neg. was in comparison to Ds neg.

· 3 types:

· Pure Comparative Negligence – P who is 90% at fault, may recover 10% of damages form D who was found to be 10% at fault. D could recover 90% of damages from P is the same case.

· Under-comp and over-comp problems for P

· Moral fairness issues, b/c P can recover when more at fault

· Not as great as - P can recover as under the pure system but only if his neg. is not as great as the Ds (Ps < Ds)

· No greater than - P can recover under the pure system so long as his neg is no greater than the Ds.

· Modified versions (50% threshold)– reduce Ps recovery according to fault, unless equal to or greater in fault as compared to D

· More in tune with moral fairness – D has own duty to protect herself

· Texas: follows modified version

· Majority of states use comparative negligence doctrine now, usually the pure form

Comparative Fault and Multiple Ds

Uniform Comparative Fault Act – model doctrine, not all states follow

· Award to P diminishes proportionately with the amount he was at fault (pure)

· Damages are awarded based on joint and several liability

· If one of the D’s are insolvent (within a year from judgment), the uncollectible damages are reallocated among the other parties, including claimant at fault 

· Claim and counterclaim cannot be set off by both parties unless they agree to such


· If insolvency is apparent, both parties shall pay into court for distribution

· It will distribute the funds received according to percentage faults, then declare obligations discharged as if the payment to court was payment to one another

· Joint and severally liable, thus the right of contribution exists for all Ds, who may request contribution in the original action or in a separate suit for that purpose.

· Action for contribution must be commenced within one year of judgment, if judgment rendered

· Release – covenant not to sue, discharges the intended person from all liability for contribution, all others still liable unless so stated in release

· Claim of the releasing person against other persons is reduced by the released persons equitable share

What fault gets compared?

Reckless conduct by P = no comparison to negligence, P not to recover from D

· Under pure, P may recover, but a defense is to say “cannot compare Ps criminal or reckless conduct to my negligence.”

· P not allowed to recover for negligence by D when P has engaged in activities that are prohibited, reckless, illegal, hazardous, etc.

· Willful and wanton seem like intent

· Will compare when D is reckless - majority of states allow comparison when P was negligent and D was reckless or wanton.

· Interplay of Intent and Negligence – when the Ds conduct is intentional or criminal, most courts refuse to compare it to P’s negligence, thus striking down comparative allocation. 

· Intentional conduct is different in kind from negligent or reckless conduct

Fritts v. McKinne
The negligence of a party which necessitates medical treatment is simply irrelevant to the issue of possible subsequent medical negligence.

· A doctor can not avoid liability by claiming that the injuries were caused by the patient’s own negligence.

· This would allow Dr’s a scapegoat for malpractice

· Limiting instructions or bifurcation of trial is needed in instances where admission of evidence is inflammatory for on issue, but necessary for the other.

· Evidence of comparative negligence that might be relevant to supercede doctor’s Neg

· Patient’s failure to reveal medical history

· Patient’s furnishing false information about his condition

· Failure to follow a physician’s advice and instructions

· Delay of failure to seek further recommended medical attention

· The irrelevant info will still be heard by jury in the calculation of damages, b/c must determine his worth, so to speak

· Drugs and alcohol affect his life expectancy, no career prospects, etc.

· Jury Realism – comparative negligence leaves no room for proximate cause analysis b/c the jury can always take into account a party’s negligence, no matter how attenuated, in determining fault percentages.

· Should the question of proximate cause be antecedent to the allocation of fault rather than being inextricably mixed with it?

Avoidable Consequences

Even if the accident was entirely the Ds fault, the Ps recovery might be reduced by failure to exercise due care to mitigate the harm done.

· E.g. – failure to get medical attention or to follow medical advice

· Seems to counter the eggshell rule (but, injuries from failure to mitigate occurred after negligent act by D, so not the same)

· There is a public health goal at play, much like the single judgment rule

· Exception: No duty to mitigate via medical treatment if the procedure has the potential to create or increase extra arm 

· medical aggravation likely, mitigation not appropriate

· Anesthesia, sharp instruments near organs

· Special problems: when reluctance to mitigate is based on religious beliefs
· The decision to honor religious beliefs is not unreasonable, but D has not the ability to sacrifice her life in the name of religion

· Issue is that someone other than the religious believer is paying for her failure to mitigate

· D not required to subsidize religious believer’s failure to mitigate

· Variation on the eggshell rule that the courts attempt to avoid

· The overriding factor is whether the P acted as a reasonably prudent person

· Anticipatory avoidable consequences – failure to where seat belt, is P comparatively negligent in a wreck

· Did D present evidence that damages could have been reduced if seat belt worn? Was P at fault in any percentage?

· Variety of approaches: Some courts allow it to effect damages severely, others minimally

· Some states have dealt with these issues by including in seat belt statute that civil action cannot be brought under it, or that it can only be a small percent of recovery.

· If nothing said in statute, courts treat violation as a degree of fault

· Problem: leaves the P open to not recovering for the negligent act of another if greater than 50% at fault

· Ex. $200K damages w/out seatbelt vs. 20K w/ seatbelt

· P 10% at fault

· How much does P recover?

· Strict interpretation, P does not recover 200K

· Loose interpretation, court would increase % fault to reduce from the 200K

· Comparative fault interpretation is easier to determine

· However, the decision to wear seatbelt was made before the negligent act, so was it avoidable? Very mushy, but Ds use of this defense is increasing as of late

· Synergistic interactions: asbestos exposure combined with cigarette smoking

· Incidence of cancer can be 60 times greater when both occur

· Comparative fault was allowed, reducing Ps damages b/c he should have known or knew of the consequences of smoking after asbestos exposure – not reasonable conduct

Assumption of Risk

Express Agreements

An agreement made in advance that indicate the D need not exercise due care for safety of P – if P later hurt, K is center of litigation

· How clear does the K have to be for enforcement?

· Is this K sufficiently clear?

1. K v. Tort

a. Can Ds freely contract around traditional tort rules? Can a contractual agreement in advance supercede the public policy goals of tort? NO

b. Consent v. Reasonableness - Does consent to this risk trump and negligence by D

c. Trend: towards disallowing express agreements of assumption of risk

d. If ambiguity in the terms, it is construed towards the drafter

i. Some courts require the word “negligence”

ii. Don’t want the terms hidden in the K – must be plainly seen

iii. Courts will not enforce if too ambiguous as to what risks are being assumed

e. Tension: if you allow express agreements, preventing a standard care for those vendors, but if you disallow the agreements, you may be preventing those who cannot afford insurance from being able to obtain remedy

i. Sign my agreement of no liability, get rent for 200 bucks

ii. Don’t waive your right, rent is 400/month

1. why not allow this type of consent? Shouldn’t people have the freedom of K to bear whatever risks they choose

iii. freedom of choice to contract and take risks

Dalury v. S-K-I, Ltd.
D was hurt while skiing. He signed an express release from liability form. Court found K unenforceable on public policy grounds.

· Exculpatory agreements may be upheld when they are: 

1) freely and fairly made, 

2) between parties who are in equal bargaining position (be careful), and 

3) there is no public policy/social interest with which it interferes.

Unequal bargaining power is sketchy in these types of contracts, b/c consumer often has bargaining power no matter how big D is.

· Violation of Public Policy Test - K invalid if (Tunkl):

· business of a type generally suitable for public regulation.

· Party seeking exculpation is engaged in performing service of great importance to public, and may be a practical necessity of public

· Party holds itself out as willing to perform service to public, or those within certain established standards (ski resort open to all)

· Party has a decisive advantage of bargaining strength
· no provision in the agreement by which the other party (public) may pay a reasonable fee for protection against liability

· As a result of the transaction, the person or property of the purchaser is placed under the control of or dependent upon the seller, subject to risk of carelessness of seller or seller’s agents

· Tort Goals and standards of care: D has expertise in detecting danger, can guard against risks, and insure against risks of negligence – P cannot

· Big companies are better loss spreaders in terms of spreading the loss to the purchasers of their products

· Allows P to recover, deters bad conduct, etc.

· Morally wrong to put one party to a contract at the mercy of the other’s negligence, especially intentional conduct

· Duty to care increases with the foreseeability of injury, a ski area owes duty to its invitees and cannot write that off

· The worry is that this spills over into landlord-tenant tort laws

· Where the law is: restatement approach in the Dalry skiing case. Was it freely and fairly made, fair bargaining strength, does it interfere with a social interest or not. There is also a Tunkle case, where other factors are given.

Implied Assumption of Risk

Elements: where P knowingly (requires actual knowledge of danger) and voluntarily consents to risk (implicitly, not expressly) - does that create P negligence, and therefore dismiss Ds negligence or reduce recovery?

1. Primary assumption– arises when the P impliedly assumes those risks that are inherent in a particular activity 

a. There is a problem in Ps prima facie case

b. Not a true affirmative defense – focuses on whether the Ds legal duty encompasses the risk encountered by the P (baseball issues)
c. Considers duty of care or breach of that duty (Murphy v. Steeplechase)
d. Includes an element of comparative fault

2. Secondary assumption – arises when the P knowingly encounters a risk created by the Ds negligence

a. Moves to assumption of risk defense even though P has made prima facie case

b. A true defense – Ps conduct may be reasonable or unreasonable, such that the P is aware of the negligent danger created by D, but chooses to go forward regardless after weighing the risk.

c. More true form of assuming risk, jury is allowed to hear about the risk, they determine the fault percentage

d. Comparative assumption of risk doctrine – a P is not barred from recovery by assumption of risk unless his degree of fault in the accident is greater than the negligence of the D or combined fault of Ds.

i. Maintains comparative negligence doctrine and allows for defense of assumption of risk to an extent

ii. Weighing of facts is thus important, and juries determination is key

iii. This is the majority approach, to raise assumption of risk secondarily, after a prima facie case of duty has been established, but allow comparative fault

3. Sports Cases -  Liability rarely flows unless Ds conduct was intentional or reckless so as to be outside the range of ordinary activity
a. Must consider (see p.473)

i. Rules of sport

ii. Customs of sport – amount of contact

iii. Level of violence associated

iv. Ages and physical attributes of players

v. Participant’s skill and knowledge of rules and customs

b. Public Policy: Want to promote vigorous activity in athletic endeavors, and avoid flood of litigation, maintain nature of sport

i. If negligence is applied to sport, participation might be deterred

ii. But, can deter certain conduct if it does not offend the above goals

c. Wisconsin says these are ordinary negligence cases, but custom is so great that it often allows the D to use it as a defense

d. Majority says that it is not ordinary negligence, it is assump. of risk

4. Baseball Participants: errant foul balls, under a comparative negligence system, require the court to define the duty of care owed by a proprietor of a baseball field.

a. If failed duty, comparatively at fault – duty is not very great (Primary)

b. Notice of danger is key, and courts fear making the owner of a field an insurer of the spectators

c. Hand: Protecting all spectators is not economically feasible (netting, screens, etc.), unless ticket prices are raised – causing persons of meager means to be priced out of sports

i. People that go to events recognize the chance of errant balls, they can chose to sit accordingly

ii. You have assumed the risk by going to stadium

d. Legislation: owners and operators of stadiums are not liable to anyone hit by a ball or bat unless they were sitting behind a negligently defective screen or they were hurt as a result of willful or wanton conduct.

i. Must limit liability to keep ticket prices affordable for families

5. Professional Rescuers

a. Public - Firefighter’s rule – generally waives the duty of care that third parties owe firefighters and police officers and bars recovery for injuries sustained as a result of responding to a negligently created emergency situation. (Roberts v. Vaughan)
b. Based on public policy: 
i. double compensation rationale

1. Legal duty rule – compensation calculates added risk of injury

2. Taxpayers pay civil workers to deal with negligent actions

3. professional officers are expertly trained and specially paid to assume ordinary negligent risk to protect the public

ii. Bar recovery b/c we do not want to deter from calling upon officers for their negligent actions, tort law wants to mitigate damages

iii. Exception: doctrine not applied, do not bar recovery from subsequent wrongdoing of a 3rd party unconnected to the situation

iv. Similar to Ferris Doctrine, in that like soldiers, civil officers assume this risk and we compensate them for it.

v. volunteers fail to meet this public policy justification

1. receive no compensation from third party taxpayers 

2. volunteers are owed the same duty of care as anyone else

3. but, doesn’t public policy bar recovery where a person fully aware of the risk engages in the risk of rescue?

4. we want to encourage volunteering, so we allow them to recover for injury they receive – no other benefits, no double recovery problem

c. Private – helicopter rescue pilot, or wrecker service, or nurses, electrician, etc

i. These individuals knowingly and voluntarily take on the risk, are well paid for it, have expert training, thus we apply the assumption of risk doctrine
PRIMARY - Murphy v. Steeplechase (very famous Cardozo Case)

One who takes part in sport accepts obvious and necessary dangers, the hazards are foreseeable and inherent in the activity.

· Not negligent to offer such an activity to the public, no matter if we had true assumption of risk or not, Ps case may fail on duty or breach grounds.

· The P was denied b/c there was no breach and no duty to P.

· This is Primary assumption of risk, must show prima facie case of duty and breach thereof

· Unless the risks are obscure or unobserved prior to the particular incident, such that they justify greater precaution, any harm to P is ordinary and common and such risk is assumed upon engaging in the activity

· Perhaps if such a sport is so dangerous that many people get hurt, than negligence abounds and calls for change

· There may be some risks (I x P of harm) that are so great so as to outweigh the burden of maintaining the activity (Russian roulette ride)

· Consider the benefit to society. If a risk is so inherent and harmful, we should not allow it, b/c implied assumption of risk is not a factor. This is now reckless and wanton or intentional conduct on the offerer’s part.

· But, what about freedom of choice and autonomy?

· Who should intervene or ban such activity – the courts or the legislature? Probably the legislature.

Secondary (comparative) - Davenport v. Cotton Hope

Question as to whether comparative negligence can be applied to situations where assumption of risk is a defense. Assumption of risk should be allowed in any case where the facts indicate that P had knowledge of the danger, appreciated it, and chose to engage anyway.

· Requirements to establish Assump. of Risk defense:

· P must have knowledge of facts constituting a dangerous condition

· P must know the condition is dangerous

· P must appreciate the nature and extent of the danger

· P must voluntarily expose himself to the danger

· Plaintiff cannot assume risk of any negligence which he has no reason to anticipate.
Strict Liability

1. History

a. Wandering animals, strict liability even if took due care, fault does not matter b/c animals are ultrahazardous

b. Rylands v. Fletcher – he constructed underground shafts with care, but using land in a non-customary way, thus abnormally dangerous – must pay for damages resulting no matter if at fault or not

2. Elements

a. Is activity abnormally dangerous
i. Fault does not matter

ii. arises from ultrahazardous or abnormally dangerous activity

iii. involves a risk that cannot be cured by the utmost care and not a matter of common usage, and even if P used the utmost care, can still be held liable.

iv. Six factors to consider for AD activity

1. high degree of risk of some harm to person, land or chattels

2. Harm that will ensue is likely to be great

3. Inability to eliminate risk by exercise of reasonable care

4. Extent to which the activity is not a matter of common usage

5. Inappropriateness of the activity to the place where carried out

6. Extent to which its value to the community is outweighed by its dangerous attributes (Hand)

v. Negligence accepts that there may not be a way to make the activity safer, Strict Liability is attempting to encourage a reduction or relocation of the risky activity
vi. Abnormality is determined by judge as a matter of law, although it may be a logical jury determination

1. brings judicial efficiency
2. brings consistency, which portrays a better deterrence message

vii. Typical abnormally dangerous activities: explosives, transport of highly explosive, toxic chemicals, crop dusting with poison

1. KEY: this is a small subset of cases, far more cases fall under negligence – must meet all 6 factors for SL

viii. #s 5 and 6 are related to custom, which implies a sliding scale where activities may come in and out of SL territory based on custom and trends of danger

b. Did D engage in abnormally dangerous activity

c. Causation

d. Damage

3. Theory

a. Moral: Non-reciprocal harm

i. Rejects economic goals b/c based on who the actor is (his wealth and ability to spread loss), rather than what he has done (a corrective justice goal).

ii. Distributive justice – how wealth and property and gov’t support are distributed

iii. Corrective justice – presupposing the distribution of wealth, we must correct for departures from the initial distribution scheme

1. a tort system based on corrective justice seems like a negligence system

a. but, where no fault, no liability

2. fairness concerns require finding liability where no fault was involved (airplane crash – pilot not at fault, but farmer minding his own business and harmed by dangerous activity)
iv. must provide compensation for P where there is not fault b/c in a regular negligence suit P would not recover

1. must provide recourse despite lack of fault

2. there is an imbalance b/w one who is engaging in a dangerous activity with due care and the harmed who is doing nothing – non-reciprocal
v. So, we adopt a system of reciprocity in SL over reasonableness in Neg
b. Economic: 
i. e.g. Extreme Ballooning
1. P(20%) x L @ $50K = 10K in damages per year
2. B = $15K
ii. Deterrence – but, deterrence is not exactly like that in negligence
1. Under Neg. the burden of safety is greater than cost of accident, therefore in Hand formula would find no fault
a. so, P gets no recovery
2. Under SL, P can recover no matter what, but D is not encouraged to act more safely
a. Instead we hope to provide incentive to deter the activity: relocate or change/reduce the activity by finding them liable no matter what

b. Thus, Ds are not encouraged to adopt immediate safer practices, but it may have a longer term effect

i. They don’t like liability, they will research to improve activity or product

iii. Research

1. perhaps D will attempt improve a new, safer ballooning activity b/c of the deterrence factor,

2. if always liable, then D is encouraged to reduce the hazards of the activity through long term research so he is no longer liable

iv. Activity level – immediate deterrence may come in form of a reduction or change in activity - b/c always liable

v. Loss spreading – imposed against Ds who are in better position to spread loss to broad class of persons

1. less social and economic disruption if shared by many

2. large companies better than the injured P

3. better and more efficient cost avoiders

vi. Administrative savings – quicker, cheaper case to litigate and resolve
1. no need to prove fault, no expert testimony

2. principally a legal matter – often summary judgment

3. although, may be more suits, more transactions

c. Coase Theorem – finding cheapest cost avoider
i. Cost imposed by accident causers and their victims should be thought of as the cost of the two parties together

ii. Moral belief is irrelevant in finding the most efficient means of resolving the law

iii. e.g. – Car-pedestrian accident

1. cars without spongy bumpers, victims no protective clothing

a. P(10%) x L(1,000) = $100/year

b. So $100 if no one takes preventative measure

2. if we encourage spongy bumpers

a. P(10%) x L($100) = $10

b. But, bumpers cost $50 to install ( $60 in total

3. if we encourage protective clothing

a. P x L = $80/year

b. Clothes cost is $10 ( $90 in total

4. based on these costs, economist will encourage spongy bumpers b/c it is cheaper

iv. thus, it does not matter where we put our liability, if the parties have perfect information and are rational, they will bargain to take the best measures possible – regardless of morality

1. but, how do you get the manufacturers to install the bumpers, they have no liability, no incentive

2. what if consumers pay them to do it ($55 per bumper) in the cost of the car

3. both parties, consumers and manufacturers, save money

d. Cheapest Cost avoider – never a perfect world scenario as in Coase

i. First, look to who is the cheapest cost avoider to determine where to place the liability

1. often this is the manufacturer

a. they have greater control over product

b. expertise with it

c. public has little knowledge

ii. Second, if can’t determine the cheapest cost avoider, put the liability on the best loss spreader (very different from the Moral approach, which objects to always holding the wealthy liable, not moral)

iii. Third, when can’t find loss spreader, put the liability on the person who is in the best position to bargain
1. again usually the big manufacturer

2. have more incentive, more invested in the product, more ability to research, etc.

iv. Deck seems stacked against the manufacturer, but liability can be placed on P if there is evidence that the he acted negligently – shifting away from SL

Indiana Harbor Belt Railroad Co. v. American Cyanamid

We want individual handling or performing dangerous things to consider a safer location, or to explore the feasibility of using safer substitutes. We do this by holding them liable no matter what – forcing them to weigh the consequences. 

· The manufacturer of a product is not considered to be engaged in an abnormally dangerous activity merely b/c the product becomes dangerous when it is handled or used in some way after it leaves his premises, even if the danger is foreseeable.

· Strict liability is not imposed where there is no other method of avoiding the harm and/or it is not feasible to do so.

· Strict liability is incentive to discontinue dangerous activity by disallowing due care as a defense

Defense: contributory or comparative negligence is not a defense to strict liability except when the Ps conduct involves knowingly and voluntarily subjecting himself to the risk of harm from the activity. (assumption of risk)

· Strict liability operates as a very costly insurance system for victims of unavoidable accidents

· b/c the cost of insurance is the same or greater than paying for accidents

Products Liability

1. History/Origins

a. Initially required a privity doctrine – a contractual relationship b/w the parties as the basis for a duty of due care

b. After McPherson, the privity doctrine lost weight, no longer need K

i. Liability extends to others who are foreseeable, b/c privity is too particularized

ii. Foreseeability then begins to drive the duty in products liability

MacPherson v. Buick Motor Co. – CLASS SUMMARY: collapses notion of privity, no K relationship necessary, we look to foreseeability to find duty – still a negligence action or could use a sales warranty approach (below) – but hard to show fault (Res Ipsa or otherwise) and warranties are limited in remedy and negotiated around

Where a product which, if negligently made, will be dangerous to life or property and it is foreseeable that third parties will use or come into contact with it, a cause of action exists in favor of the injured third party against the manufacturer.

· things of danger, by nature, give warning to the manufacturer of the consequences to be expected 

· Proximity or remoteness of the relation b/w manufacturer and 3rd party is a factor to consider

· Duty of inspection usually lies with the manufacturer of the finished product, not the maker of components

· This is still negligence, strict liability has not fully taken over

· The duty does not arise out of contract alone

· The more probable the danger, the greater the need for caution and duty to inspect

· So, products liability as a negligence argument.

· Problems:

· But, arguments like Res Ipsa Loquitor are difficult to prove negligence in products liability b/c the product is often in the control of others (retailers, shippers, plaintiff, etc.)

· Finding fault as to the production of that particular product will be difficult – depose hundreds of employees? 

· Could try warranty claim

2. Sales Warranty – began adopting rule of contracts, such that manufacturers were liable for breach of implied warranty of merchantability when something was not of the quality as warranted.

a. Express warranties – if seller expressly states to buyer that this is a product guaranteed to be safe – this is a K term, P can sue for breach

b. Implied warranty of merchantability – product of this type implies that it is a good product

c. Implied warranty of fitness for purpose – buying a product that is fit for the purpose that the buyer intends to use it for

d. Prior to products liability explosion, these were the only tort avenues to P when they were harmed by defective product

i. Based heavily on K law

ii. Privity of contract was usually a necessity, but courts went to great lengths to satisfy such privity

e. Problems: K can be negotiated around, limited remedies, so products liability is still hard to prove

3. Escola and Beyond – Products Liability begins to take Strict Liability shape
a. Manufacturer is strictly liable in tort when an article he places on the market, knowing that it is to be used without inspection for defects, proves to have a defect that causes injury to a human being.( Escola v. Coca-cola Bottling)
i. Public policy issues

1. Manufacturers should bear costs – better loss spreaders

2. This will more effectively reduce accidents, manufacturers is in better control than injured persons who are powerless to protect themselves.

ii. This was only the concurrence, 

b. Retailers, Wholesalers, Etc. - Escola applied liability to all in the chain

i. The sale of products to a retailer for the purpose of resale does not insulate the manufacturer from liability

1. Warranties by retailers for replacement or repair are actionable

2. Both manufacturers and retailers can spread the costs of loss

3. the are all able to spread the costs (increased costs to consumers, insurance, negotiations with manufacturer)

4. serves to short circuit the liability, and make remedies easier

5. perhaps unfair b/c Ma and Pop store gets burned, but they should be able to protect themselves with cost increases, etc.

c. Bystanders – not the direct consumer, those nearby injured

i. Easier case, bystanders are in even less control of the product, more vulnerable and defenseless, and do not get any benefit from the injury

1. non-reciprocal harm is very evident

d. Used Products – generally do not allow PL for used products

i. No longer a true PL claim – others have been in control

ii. The manufacturer and retailers are no longer in the picture

iii. There is a proximate cause issue – too remote and unforeseeable, manufacturers too far removed from the product

4. Restatement Approaches – where we are today!! P.555
a. Jurisdictions follow both approaches – RS 2nd and 3rd
b. Restatement Second  

i. One who sells any product that in a defective condition unreasonably dangerous to the consumer is subject to liability to the ultimate consumer, if:

1. seller is engaged in the business of selling such product, AND

2. the product is expected to and does reach the user or consumer without substantial change in the condition in which it is sold

3. exercise of due care does not matter

4. privity of contract is not required

c. Restatement Third: of Products Liability  
i. One engaged in the business of selling or otherwise distributing products who sells or distributes a defective product is subject to liability for harm resulting

ii. 3  defect by categories

1. manufacturing defects – product departs from its intended design even though all possible care was exercised

2. design defects – not just dud, but whole design is defective – applied when the foreseeable risks of harm could have been reduced or avoided by the adoption of a reasonable alternative design (RAD) by the seller or distributor or in chain

3. warning defects – results when seller or distributor fails to give adequate instructions or warnings that could have reduced or avoided the harm, thus product is not reasonably safe

iii. due care is not a factor in manufacturing defect, but is in the others

5. Products Liability Elements
a. Did defendant, a seller, supply a product?

i. Must be engaged in the selling of goods regularly to be a seller

ii. If not a true seller, limited to a negligence claim

b. Was product defective
i. Types of defects: manufacturing, design, warning

c. Causation - 

d. Damage - Very little emphasis on the causation and damages elements if prove seller and defect

6. Manufacturing Defects - A seller who is subject to strict products liability is responsible for the consequences of selling a defective product even if the defect was introduced without any fault on his part by his supplier or by his supplier’s supplier.
a. The product does not perform the way the other products do
b. It is different and more dangerous, it is a dud Elmo among all the Elmos

7. Design Defects - Not about a dud product, but whether the entire type of product is flawed; The design must be unreasonably dangerous and defective
a. Consumer Expectation Test – does the product fail to meet reasonable consumer expectations? 

i. a product is defective if it violates the minimum safety expectations of an ordinary consumer (Soule v. General Motors)
ii. consumers have reasonable, widely accepted minimum expectations about the safety of a product – if the product deviates from that, it may be defective

iii. Defective regardless of expert opinion about the design

iv. May not include complex products that act in ways not ordinary to the reasonable person, or under freak accidents

1. b/c there is no ordinary expectation

v. Plaintiff’s want this charge – much easier case

vi. Ds want court to not buy into it – may give consumers far more protection than they have purchased or been aware of

vii. Soule says consumer expectations can be overused and we should look to Risk-utility test

b. Risk-Utility Test – do the risks inherent in the design outweigh the benefits? Involves technical issues of feasibility, cost, practicality, benefit and risk. Often employed in cases where consumer expectation is non-existent or unreasonable (Soule)

i. Feasibility and availability of alternatives is the hear to this approach

ii. Burden is on the manufacturer to show the risk-benefit justifications for the design.

iii. This is not unlike the Learned Hand formula of negligence, and therefore it is criticized for bleeding into negligence.

1. this makes Design Defects a harder case

2. However, the PL suit does have more bite for the P b/c it tends to shift the burden of proof to D (we are not strictly liable b/c RAD, or not defective, or look at the factors)

3. Thus, it meets the goals of SL

c. RADs – reasonable alternative design - emphasized in the 3rd Restatement - was there a product already on the market that may serve a similar function at lower risk and at comparable cost – if so, would it have reduced the foreseeable risk of harm?

i. factors involved: 

1. magnitude and foreseeable risk of harm; 

2. advantages and disadvantages of product; 

3. instructions and warnings accompanying the product

4. impact on production costs; 

5. impact on consumer choice and expectations, 

d. product type vs. product features - Often plaintiffs fail when they argue design defect of a certain product as opposed to the safer design of another b/c the P made the choice to use that particular design (assumption of risk) and the the RADs were too different

i. Can’t compare apples and oranges

ii. D counsel will attempt to define the RADs as different types, while the P’s will attempt to make the RADs similar to the defective product

1. portable can opener vs. home kitchen can opener – same type or different product?

2. How you portray the RAD is critical
3. So, RAD will not always be a winner for P, considering the factors and type of product

e. Irreducibly Unsafe – dangers that cannot be reduced, the product type does not have an RAD.
i. Exception to the RAD defense: Despite lack of RAD, must consider the usefulness of the product (Risk-Utility Analysis)

ii. Some products can be declared defective b/c they are so dangerous and have no utility - thus RAD analysis is disregarded and strict liability is applied

f. Open and Obvious dangers – see below discussion
8. Safety Instructions and Warnings –  sort of subset of design defect case; may reduce risk by instructing users in how to obtain the benefit of the product from its intended use, alerting users to the dangers of using product in other ways unintended
a. Warning need only be reasonable under the circumstances

b. Clear and specific warning is adequate – no need for warning of every possible mishap

c. Risk-Utility - Do the benefits of a more detailed warning outweigh the costs of requiring it?

d. Too many warnings may decrease their communicative value

e. P must show that the warnings that exits are insufficient to accomplish goal (Hood v. Ryobi)

i. P’s argument – “Who knew the blade was going to fly off, I thought warning was just to protect my fingers.”

ii. D’s argument – “We specifically said do not take it off, we could not have indicated every reason why, that would over-saturate and reduce the effect of the warning.”

f. Adequacy Analysis factors – usually determined by jury

i. Do the costs of extra warning outweigh the benefits of it – may over-saturate, costs in printing, etc.

1. mfg’s often error on the warning side, and this saturates the warning’s effect – perhaps an overreaction to liability

ii. Does the warning indicate the general scope of the danger

iii. Simple directive warning may be inadequate where it fails to indicate consequences of failure to abide by warning

1. Extent or seriousness of harm that could result from misuse may require greater warning – how foreseeable is the risk, if it is so unusual, may require more specific warning

iv. Means of conveyance must be adequate - in a place where will be seen

g. Open and Obvious – in allegations about design and warning defect

i. Adequacy is key - what is the need to warn about an open and obvious danger?

ii. This defense does not work all the time, such as in the case where the foreseeable class was not aware as other classes of persons may be

iii. Open and Obvious defense works best under Consumer Expectation test – but if you use Risk-Utility, the defense may fail b/c perhaps the design could have been fixed feasibly or warned feasibly

iv. Interplay of design and warning – when can the manufacturer give a warning instead of redesigning an open and obviously dangerous product?

1. Warnings will not always inevitably defeat liability for a defective design, goal is to force manufacturer to design a safer product

2. Cost, however, is a reduction in the availability of products to those experienced users of obvious and openly dangerous products, or of products that are dangerous, but reasonably safe when used as intended.

h. Causation – the “heeding presumption”

i. Requires the party responsible for the inadequate warning to show that the user would not have heeded an adequate warning anyway

ii. rarely successful, b/c courts do not want to allow scapegoat that are counter to SL goals

1. Jury is often given the instruction that “you can presume the warning would have been heeded.”

a. encourages mfg’s to warn adequately – b/c at least someone would have heeded

b. do not want to allow mfgs a caveat from liability

i. Safety Instructions – statements that certain uses should be avoided or how to specifically use the product

i. Under a cost-benefit analysis, may be required

1. increased time in effort in printing, crowding out of the warning, dilution of the message, warnings get too long, etc.

ii. Are pictures needed where persons might not speak English?

j. Misuse – the defense of “unintended use” does not hold if the use was foreseeable

i. Manufacturers must anticipate a variety of uses, especially if marketed in certain ways (doll was mimic of one that flew, could be seen that is would be thrown into someone’s eye)

ii. Mfg must account for the foreseeable misuse of the product in warning or design

iii. Similar to proximate cause case – how remote or foreseeable is the cause of the harm

k. Who to warn - The Addresee – warning much reach any foreseeable person who is likely to use the product or be affected by it 

i. What if it’s a child? – address it to the parent 

l. Learned Intermediary Doctrine – exception of who to warn - applicable in prescription drug cases
i. Operates as exception to manufacturers duty to warn the ultimate consumer, and shields them from liability so long as they have adequately warned the prescribing physicians of the dangers
1. doctor acts as a learned intermediary b/w the patient and the drug manufacturer by assessing the medical risks in light of the patient’s needs
2. becomes doctor’s duty to be informed about drug b/c patient relies on him
a. special relationship, expertise, etc.

ii. Exceptions to exception to warn – manufacturer is still liable to warn adequately
1. mass immunizations – may be no physician-patient relationship; not administered as prescription drug – manufacturer’s warnings are critical
2. When FDA mandates a warning – e.g is contraceptives or prescription nicotine patches (Edwards v. Basel Pharm.); if FDA requires a warning be given to the patient, mfg is liable for adequate warning – duty is governed by common law
a. If market to the patient directly, must discuss risks in the advertisements
m. Newly Discovered Dangers (Duty to warn - p.603) – conduct concerning warnings is considered at the time the product was distributed. If the harm was not known, not held to a duty. But, once the product is known to be defective or harmful, the manufacturer has the duty to warn.

i. Duty is to know of the dangers under the best practices at the time

1. TEXAS – knowable under the application of reasonably developed human skill

ii. Mfgs must keep up with research and technology – as though an expert
iii. Under SL – P must show that after harm was realized, the mfg did not adequately warn, does not require a showing of fault
iv. under Neg – P must show that D knew or should have known of the potential harm
v. discovery of danger after distribution – may not be liable for first few injuries, but once a hint of trouble, their obligation begins
1. identify and locate consumers who have product
9. Defenses 
a. Lack of Causation – mfg says statistically you haven’t proven cause in fact or there is no proximate cause – too remote
b. Comparative responsibility – in PL a consumer has no duty to discover or guard against product defects, but a consumer’s conduct other than a mere failure to discover defect is subject to comparative responsibility ( consumer must exhibit reasonable conduct in taking precautions (public policy)

i. Inadvertent Negligence (garden variety negligence) - may be negligence unrelated to the defect on the consumers part

1. generally no duty to discover defect (3rd RS approach)

a. they are not experts, in no position to inspect

b. mfgs are in better position, better loss spreaders

c. if we hold consumer to duty, we take pressure off mfgs

2. BUT, there is a duty to take reasonable precautions of safety

a. license to drive indicates a responsibility to operate a motor vehicle responsibly and guard against harm (General Motors v. Sanchez)
b. Problem: It is harder to show P breached some other duty

3. P’s conduct other than the mere failure to discover a product defect is subject to comparative responsibility
4. Problem: hard to compare Ps fault against the product defect (apples to oranges comparison)
ii. Statutes (Texas) – method of calculation has bled into SL

1. Garden Variety Negligence: Claimant can recover only when his fault is less than or equal to 50%

2. Strict Products Liability: P can only recover if less than or equal to 50% at fault

a. Both have same standard

b. The Effect of Cut-off rules - problematic for PL b/c it reduces the no fault doctrine of PL to that of comparative fault of mfg in Negligence doctrin

iii. Advertent Negligence/Assumption of Risk – Possibly Yes; is a part of comparative responsibility (often if open and obvious product)
1. Problem: lack of evidence to prove that he knowingly and voluntarily assumed the risk
c. Disclaimers – Majority approach is that they do not bar or reduce valid products liability claims (seems to undermine assumption of risk defenses)
i. Goal of SL is to prevent a mfg from defining the scope of his responsibility for harm caused by his products
ii. But, some courts allow a Minor Exception: may be upheld as defense if the consumers have sufficient bargaining power
iii. Idea, Not the Law: the disclaimer may be acting as a warning
1. shouldn’t people have the right to waive their PL rights and allow them to assume the risk – freedom of K
2. they may feel comfortable with their own insurance and choose to take the risk. 
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