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I. 
Introduction to Torts

A. Elements of a Tort Claim

(1) Duty:  Must prove that the ( owed duty of reasonable care to the (
(2) Breach:  Must prove that the duty was breached by failure to conform to the standards

(3) Causation:  Must prove that the breach caused the injury

(4) Damages:  The damages from the breach are recognizable by the law

B. Tort Themes

(1) Moral

-who is at fault 

(2) Economic

-don’t want to necessarily impose burdensome costs, especially because these can ultimately harm consumers

(3) Institutional 

-which is the proper party to make the changes, courts or legislature?

C. Tort Goals

(1) Corrective Justice: restore moral imbalance; however, shareholders and insurance companies usually pay, not the actually corporation or person that did something wrong

(2) Deterrence: promotes safe behavior and a safe society; but what is the optimal level of risk versus economic burden?  

(3) Compensation: spreading losses among a broad class of persons will cause less social and economic disruption

(4) Social Cohesion/Social Conduct: standards by which we consider ourselves good citizens; appropriate social norms 

(5) Redress of Social Grievances: little guy can have his day in court 
(6) Loss Distribution: look for “deep pockets” to distribute losses instead of the burden being on one person.

(7) Response to New Technology- torts (arguably) began during the industrial revolution

D. Vicarious Liability 

-imputation of liability of one person through the actions of another→ 

 Christensen v. Swenson (p.18); not limited to businesses

-Respondeat Superior: an employer is vicariously liable for the negligence of 

 an employee when he is acting within the scope of his employment, §228:

· employees conduct must be of the general kind the 

employee was hired to do 

· conduct must occur substantially within the hours and 

ordinary spatial boundaries of employment 

· employee’s conduct must be motivated, at least in part, by 

   the purpose of serving the employer



-clients of independent contractors not liable for actions of their contractors 

· there is sufficient evidence that the client had prior knowledge of the independent contractor’s weakness or history

· non-delegable duties

II. 
The Negligence Principle


 -( has to make out all 4 elements of tort to prove case


-negligence is a common sense standard left up to the jury, not the judge


-jury is told to apply instructed law and listen to ( and (’s view of what happened


-relaxation of the standard is beneficial to the ( because juries sympathize with (
A. Historical Development

-fault liability: trespass v. trespass on case

· if a man throws a log into the highway, and in that act it hits me; I may maintain trespass, because it is an immediate wrong; but if as it lies there I tumble over it, and receive an injury, I must bring an action upon the case

· Brown v. Kendall (p.33) led to fault being shown in all cases, not just in trespass on case

B. The Standard of Risk/Forseeability

-considerations: 

· what is the likelihood of the accident occurring? 

· What are the reasonable precautions? 

     -Hand Formula: balance between the cost of alternatives and risk of harm

· P: probability that harm will be inflicted

· L: gravity of the resulting injury

· B: burden of adequate precautions

· if B ( PL = negligence

· if B ( PL = not negligent because reasonable care achieved 

· good for business and preventing overdeterrence; bad because cannot value life, oversimplified formula, does not reflect how juries really think

C. The Reasonable Person

-each person has the responsibility to behave as any reasonable person would 

 in regard to what knowledge they had before

-RP is objective, flexible, and determines if highest or ordinary care required

-RP must act in a manner reasonable in proportion to the danger of act

(1) Limitations

-Physical/mental

· every man held to hold an ordinary capacity for preventing harm; if he has a defect in this reasoning he will not be held accountable 

· mentally disabled people usually held to the RP 

· easy to fake mental illness

· mentally disabled people have a guardian who should know their limitations and be held accountable

· but we do adjust the RP to reflect physical limitations 

-Age

· elderly usually judged by RP, not an elderly RP

· children held to what a child of the same age, capacity,  

experience, etc. do? 

· children doing adult activities

· parents are not vicariously liable for their children

· cannot fire or discharge child

· children do not act on behalf of their parents while 

employees act on the interests of their employers

· could be held for negligent supervisions based on Reasonable Parent (p.11)


-Gender

· tort law is male-oriented so how does one handle a case when the ( is a female? Are the same standards for a RP held to males as well as females?

-Emergency

· person in an emergency not on her own normal thinking, ( must only show acted in honest intention and judgment

· many states refuse to give emergency exception to ( because easily faked

-Common carriers

· standard of utmost care because higher probability of injury

D. Custom

-custom: a practice that by its common adoption and long, unvarying habit has 

 come to have the force of law 

-when proof of a customary practice is coupled with a showing that (   

 conformed with it, then ( was acting with due care

-when proof of a customary practice is coupled with a showing that it was 

  ignored and that this departure caused the accident, then ( can be liable

-however, custom is not conclusive in determining negligence because there

 may not have be a common law duty on ( to comply with custom→Trimarco 

 v. Klein (p.68)

E. The Role of Statutes (Duty Statutes, p.7-8)

-violation of a statute is negligence perse; can use this to prove breach

-§286: what was the legislative intent? Who and why was the statute written?

· to protect a class of persons which includes the one whose interest  is invaded, and

· to protect that interest against the kind of harm which has resulted, and

· to protect that interest against the particular hazard from which harm results

· violation was safe

· Tedla v. Ellman (p.76)

· physically impossible to comply

· car accident smashes headlight but have to drive on because no chance to fix

· necessity to violate 

-licensing: statutes not used to set out standards of care because the point of 

 statute is to protect the public from unskilled persons; ( ( must prove that 

 the ( lacked the skill but it is irrelevant whether or not he had a license 

· absence of a medical license 

      -court should stay out of highly regulated industries (pesticides, vaccines, etc.)

       because agencies are more knowledgeable→their approval should indemnify 

III.
Proof of Negligence 

-( has the burden of proving that (’s conduct fell below the minimum standard

-good to argue constructive notice, actual notice, and business practice 

-constructive theory of notice: requires that the defect be visible and apparent 

 and it must exist for a sufficient length of time prior to the accident to permit→

 Gordon v. American Museum of Natural History (p.87)


A.
Res Ipsa Loquitor

-the thing speaks for itself

-doctrine providing that the accident itself occurring raises an inference of 

 negligence→Ybarra v. Spanguard (p.101), McDougald v. Perry (p.94)

-shifts the burden of proof and persuasion to the (
B. Test for Res Ipsa Loquitor

-( has no evidence of how ( behaved

-the occurrence is the kind of thing that does not ordinarily happen 

 without negligence

-the occurrence was caused by an agency or instrumentality within the 

 exclusive control of the (
· Hard to apply in products liability cases

· If there are multiple (, and the act of any one of them could have caused the incident→Ybarra v. Spanguard (p.101)

· Must consider if the multiple ( are acting as a team or independently (Ybarra v. flowerpots) 

-the occurrence was not due to contribution or voluntary action by (
C. Special Cases of Medical Malpractice

-problems arise because ( at the mercy of  ( and cannot prove negligence 

 unless ( disclosed the identity of the culpable person 

-should still apply because medical and nursing staff take the place of 

 machinery and may inflict injury on someone who is thereafter in no 

 position to say how the injury was afflicted; ( had a right to use the

 instruments available to them 

-essentially, in cases where a ( receives unusual injuries while 

 unconscious and during medical treatment, all the ( who had control over 

 his body or the instrumentalities that may have caused the injuries may be 

 called upon to meet the inference of negligence 

IV.
Medical Malpractice: Special Cases Regarding Standard of Care and Proof

-because doctors are held to a higher standard of conduct, they have the right to 

 define what a reasonable person in their position would do

-in malpractice suits, the issue is whether or not the ( acted like his peers

A. Expert testimony

     -must bring in expert testimony and witnesses to instruct the jury in what the 

( is supposed to do, unless the lack of care was so obvious even by a layman’s standard (sponge left inside body after surgery)

(1) Strict locality v. same or similar locality 

-strict locality requires the expert testifying to be of same specialty, level 

 of expertise in the same community as (
-same or similar locality is a more relaxed standard of strict locality 

-modern trend is to go to a national standard 

-recognizes that opportunities, experience, and conditions may differ 

 between sparse and dense populations→at times it means that experts are 

 too qualified to testify

-criticized because legitimized a low standard of care in the rural towns, 

 conspiracy of silence prevents obtaining testimony because no doctors 

 would testify for (, modern transportation and technology allows access


(2) Doctor for Hire

-must take into account the doctors who are paid to do nothing but testify;

 there are nationwide groups who offer themselves to testify and receive $

-very expensive to get expert testimony (many suits are not heard 

 because not worth it 

(3) Schools of Thought/Custom

-when there 2 ways of doing something, as long as both are recognized as 

 reputable and respected, then ( are not deemed as negligent 

-should encourage experimentation and innovation


B. The Use of Res Ipsa Loquitor


-necessary in medical malpractice because unconscious ( is in no position to 

 testify about what happened (Res Ipsa Loquitor, p.4-5)

C. Informed Consent

(1) Origins

-informed consent under negligence because it is a breach of the 

 physician’s responsibility, (deviating from the standard of care

-patients have the duty to disclose all info necessary for physicians to 

 make the appropriate diagnosis

-physicians have the duty to evaluate all the info and disclose all 

 courses of recommended and non-recommended treatment (especially  

 if they are mutually exclusive) and the risks and benefits so patient  

 came make informed decisions

-in order to win, patient must prove

· breach of informed consent

· patient would not have chosen treatment had it known of risks

· injury arose from that treatment

· Emergency, therapeutic, patient demands no info

(2) Reasonable Standards 

-test for measuring materiality of a risk is whether a reasonable patient 

 in the patient’s position would have considered the risk material

-Reasonable Physician

· determined through expert testimony; the standard is used to 

avoid unnecessarily burdening the physician by requiring that 

they disclose every conceivable risk for every procedure, 

-Reasonable Patient

· difficult to determine what a patient would think; modern trend 

is to ask, “What material risks would a reasonable patient think 

were important enough to disclose?”

· it is not enough to just ask ( what he would have done in 

hindsight→Canterbury v. Spence (p.125)

· what if patient asked for ALL symptoms? Set the ground rules and say you can’t and specify that these are the material risk 

V.
The Duty Requirement


A. Misfeasance v. nonfeasance


     -misfeasance: ( does something legal that creates a risk→duty

     -nonfeasance: (’s failure to prevent injury when he fails to act; risk is already 

existing and ( has an opportunity to act and does not→no duty

     -if you act, you have to act reasonably or it is misfeasance and there is a duty

B. Personal Autonomy

                 -common law less likely to assign liability to nonfeasance because ( did not 

create the risk

           -we have no legal duty to aid because the government is not going to interfere 

      so closely in an individuals lives and regulate behavior 

     -protects individual autonomy if we do not impose laws to mandate rescue  

· Commenced rescue, dependence, special relationship 

C. Obligations to Others and Nonfeasance

(1) Special Relationship to Act

-superior knowledge, without special relationship, no liability, even if 

 friends→ Harper v. Herman (p.131)
-business premises ( p.11), innkeeper and guest

-2 friends on a social venture together will not necessarily be held 

 liable, but can show duty by dependency→Farwell v. Keaton (p.137)

(2) §322: Dependency on 3rd Party 

-if actor knows or has reason to know that by his conduct he has 

 caused bodily harm to another as to make him helpless and in danger 

 of further harm, the actor is under a duty to exercise reasonable care 

 to prevent such further harm→Farwell v. Keaton (p.137)

-third parties who have no pre-existing relationship are still liable if 

 they interfere→Soldano v. O’Daniels (p.142)

(3) §324: Commenced Rescue 

-one who is not under duty to another is liable if he takes charge of 

 another if failure of the actor to exercise reasonable care to secure the 

 safety of another while within the actor’s charge or actor’s 

 discontinuing aid or protections leaves the other in a worse position 

 than when the actor took charge of him→Farwell v. Keaton (p.137)

(4) Duty of Care to Noncustomers

-orbit of duty: courts have to limit the legal consequences of liability→

 Strauss v. Belle (p.144).

(5) Statute and Creation of Duty (The Role of Statutes, p.4)

-although common law does not impose a duty, a statute may create a 

 duty if: 

· was ( the one for whom the rules were written for?

· would recognition of a private right of action be consistent with 

statute? 

· would allowing a private right of action be consistent with legislative action?

· Uhr v. East Greenbush School District (p.151; son did not get tested for scoliosis so parents sued school but no recovery because legislature did not intend for this action to be brought as private tort suit, should go through legislature→written so that government, not 

private citizens, can sue despite duty violation

(a) Duty to Rescue

-some states require citizens to rescue and will compensate those 

 who injure themselves during the process

(b) Duty to Report Child Abuse 

-differs from duty to rescue because abuse is done more discreetly, 

 children are unable to articulate their problems, it infringes on less 

 personal freedom, harm occurs slowly and thus courts can 

 measure the harm done by delay 

(c) Duty to Report Crime

· relative of either the victim or offender

· one who fails to report due to reasonable mistake of fact

· those in reasonable fear of their safety or that of family

D. Obligation to Protect a Third Party

-point is a duty to protect, not a duty to warn and that duty can be discharged 

 to the one who carries the risk (Reasonably Identifiable Victim, p.9)

(1) Considerations to determine duty→Tarasoff v. Regents (p.159)

-forseeability of harm to (
-degree of certainty that the ( suffered injury

-closeness of the connection between (’s conduct and injury suffered

-moral blame attached to the (’s conduct

-policy of preventing future harm

-extent of burden to the ( and consequences to the community of 

  imposing a duty to exercise care with resulting liability for breach

-availability, cost, and prevalence of insurance for risk involved

(2) Privacy of a Patient

-public safety is more important than violent assault 

-up to physician’s discretion to breach the privacy to patient

-opposing arguments (depends on jurisdiction): 

· without assurances those requiring treatment would be deterred

· confidentiality encourages full disclosure of info needed for 
effective treatment

(3) Identification of Third Party

(a) Contagious Disease/Genetics

-physicians have rights to get victim to warn, but still have more 

 liability to warn than victim because they have the expertise 

 whereas victim may not understand the severity of the disease 

(b) Reasonably Identifiable Victim

-forseeability alone cannot determine duty; responsibility of future 

 generations goes beyond the scope of the ( and the law of tort→

 defensive medicine

-unreasonable to warn for massive class of victim because concern 

 to warnings would diminish or unnecessary panic

-no duty if the warning is something that is counter-productive or 

 already part of a statute 

(c) Who to Warn

-possible victims, though one can discharge the responsibility

E. Applying Duty to Control to Non-professional Relationships

(1) Negligent Entrustment

-not enough to establish (’s control of the instrument, must prove that 

 entrusting the instrument was negligent 

-key factor is if person entrusting the instrument had reason to believe 

 that trustee would act unreasonably→Vince v. Wilson (p.179)

-lender v. owner: loan situation is easier negligent case because you 

 give up your claim with a sale (lender still misfeasance) 

(2) Social Hosts

-generally no duty for social hosts for third party injuries because 

 different from commercial hosts→experience, finance, profit-

 motivated, limits social freedom→Reynolds v. Hicks (p.185) 

-public policy argument: should expect the consequences of alcohol, 

 for the better of society, planned events should expect risks

-TX law does not employ duty unless social host controlled actions 

 of guests (employee party), forseeable, or serving someone already 

 intoxicated 

VI.
Landowner Liability


A. Traditional Classification


     -3 classes of (: legal outcome depended on which class ( fell in

· Trespassers

· person who enters without permission

· owner owes no duty of care without being willfully harmful

· Child Attractive Nuisance Doctrine, §339, imposes liability if:

· there is an artificial thing on land that would interest child 

· owner knew or should have known that children, at that 

age, will not understand the risk

· if there was no problem or inconvenience to protect land

· raises child’s status to invitee

· risk utility: was this nuisance worth it?

· constant and discovered trespassers 

· Licensee

· person who enters with permission

· owner owes duty to make safe dangers of which owner is aware,

  not should have known

· Invitees

· on premises for owner benefit

· premises open to the public

· owner owes duty to protect from known danger and those he should have known
· reason to believe invitee will be safe
· when invitee wanders to premise not permitted, ie “employees only” door for customers→invitee reverts back to licensee 
· limits on liability for land used for recreational purposes; willful misconduct generally required
B. Modern View

-growing trend to eliminate distinctions and apply only due care because:

· entrant’s status should not determine duty an owner owes because that 

person is still worthy of being protected as anyone else 

· also, in a modern and urbanized society like today, there is no reason why 

all persons should not be protected from imminent danger

C. Factors to Evaluate Whether an Owner has Exercised Reasonable Care

-forseeability of harm

-purpose for which the entrant entered the premises

-use to which premises are put to use

-reasonableness of inspection, repair, and warning

-opportunity or ease of repair or giving warning

-burden on owner to provide protection

D. Landlord and Tenant


-landlord is liable if injury attributable to: (Sargent v. Ross, p.204)

· danger in the premises of which the landlord but not the tenant knew 

· premises leased for public use

· premises retained under landlord’s control

· premises negligently repaired

· tenants often don’t have $ or means to repair, residence is temporary so no incentive to repair, invitee relationship 

E. Harm Outside the Premises

-§368 imposes liability if:

· Owners who create an artificial condition on their land and near other lands that they should have realized that it would create a hazard

· Was the harm that ensued foreseeable

· In Largosa v. Ford Motor Co (p.205), the ( was not held liable because the harm was unforeseeable and the ( had a duty to drive reasonably whether there was a distraction or not
F. Business and Client 

-generally no duty to protect others from crime committed by 3rd parties, but 

 ( can argue that they are invitee, ( economic benefit, business in position to 

 control, can spread losses 

-no duty outside the premises because then no encouragement for ( to 

 generate business in risky areas 

-in determining duty, courts look at (Posecai v. Wal-Mart, p.206):

· specific harm: no duty unless aware of a specific harm

· prior incidents: past history should put landowner on a notice of risk

· Extent and nature of crime, frequency, recent, similarity 

· totality of circumstances: consider number, nature & location of prior 


similar incidents, but lack of prior incidents will not preclude a claim 

 
where owner knows or should have known that crime was foreseeable 

· balancing test: addresses the interests of both businesses and clients by 


balancing forseeability v. burden to protect (ie, Hand Formula)

VII.
Family Immunity


A.
Spousal

-treated as one unit and ( could not bring interspousal suits because it was  

 like suing yourself; doctrine now abrogated

B. 
Parental Immunity

-parental immunity abolished except for:

· Responsible Parent

· parents judged by what a reasonable parent would do; if ( fits standard, then no liability

· if parent can control the child and knows or should have known that the child needs to be controlled, then not upholding the Responsible Parent standard 

· religious beliefs are not part of RP; must save child 

· Parental authority discretion

· parents need such discretion in areas that are so integral that unless it is really extreme will we reward tort suits

· guidance, food, housing, shelter—very privileged activities and (cannot interfere with parent’s right to raise children


C. 
Charities



-no longer immune from liability 

VIII.
Governmental Immunity


A.
Municipalities 




-there is no duty to public as a whole; fear of depleting resources



-have to draw line somewhere→orbit of liability 

· if municipality actively promised help and did not act 

· if ( made repeated efforts

· if ( relied and changed her behavior accordingly—misfeasance like duty to rescue rule because could have taken other measures otherwise→Cuffy v. City of New York (p.231)

· if municipality knew that inaction would lead to harm

-have to show a reliance of ( on municipality

-911: no duty unless there was direct communication because you have to 

 show that there was reliance, ( creating a special relationship 

· without the direct communication can argue commenced rescue 

-public functions (ie, firemen, police) are governmental and ( immune, 

 but propriety functions (ie, mass transit) where the government receives $ 

 but are run by private companies are not immune 


B.
Federal Immunity/Federal Tort Claims Act




-purely a jurisdictional argument, so do not argue merits of the case



(1)
General Provisions




-no punitive damages, only out of pocket losses




-if you sue the federal government you cannot also sue employee 

 on an individual basis, go to employer and that is the only 

 party→want to encourage people to go into public service so do 

 not want to deter people by subjection to these tort suits


(2)
Discretionary 2-part Test to Determine if Action Exempt from Suit



-does any federal statute, regulation, or policy specifically 

 prescribe the course of action that ( followed?

· Y→Immunity

· if there a governmental statute that required that (’s conduct, then immunity from suit because to attack that would be to attack statute and we don’t do that with tort suits but with administrative action

· could only show that ( did not follow statute with due care; gov’t not liable for just enforcement

· N→proceed to second step

-was decision the type of action that Congress meant to shield from 

 tort suits? 

· Y→Immunity

· N→tort suit allowed 

· Point of this is to prevent “judicial ‘second guessing’ of legislative and administrative decisions grounded in social, economic, and political policy through the medium of an action in tort”

· Was it simply a ministerial or a policy decision?

· “fraught with public policy” means balance economic, social, and political factors

· if government did not have to balance those factors when it made its decisions, then liable 

(3) Feres Doctrine

-injuries that arise out of military service cannot be  recovered

-civilians can bring claims that did not arise out of military combat

-broad discretion given to military; court sympathetic with military 

· recruits get generous benefits that will provide some compensation

· economic liability to the military would be too great

· interference damages cohesion and decision; commanders will second guess because fear they will be subject to tort suits

recruits should expect what they are getting into

IX.
Direct Emotional Harm


A.
Parasitic Pain & Suffering Recovery

-( liable for physical injuries that flow out of emotional injuries because 

 they are parasitic on top of the other 


B. 
Why Limit Recovery?

-will see fraudulent claims if no physical impact needed, proof problems, 

 fear of flood of litigation of cases



C.
Physical Symptoms

-not necessary to have physical impact to recover

· Reasonable fear of personal injury that leads to substantive bodily illness→can recover 

· Injury or sickness must be regarded as proper damages if they occurred because of direct physical injury rather than fright

· ( will not recover with just severe mental anguish

· there must also be immediate harm; can’t just wait for symptoms to come

· Zone of Danger

· ( may not be actually impacted but fear of impact that manifests into physical and emotional harm is recoverable→ Falzone v. Busch (p.261)

· Reasonably Forseeable

· Emotional harm without physical impact can be recovered if ordinarily sensitive person was affected→Gammon v. Maine (p.279); likelihood of some cases low so some cases will go forward and will not necessarily lead to a flood (corpses, HIV)

X.
Indirect Emotional Harm: Bystander Recovery


A.
Emotional Harm: Bystanders



-much more difficult to prove than direct emotional harm→usually no 

 recovery because of fraud, flood, and proof

-courts vary; some courts require physical manifestations, some don’t



-Dillon-Portee Test

· whether ( was located near the scene of the accident

· whether the shock resulted from a direct emotional impact upon ( from a sensory and contemporaneous observance of the accident

· whether the ( and victim were closely related 

· not applicable to co-habitating couples because courts will have to probe into intimate areas of relationship

· recovery contingent on ( being negligent 


B.
Other Approaches



(1)
Relaxed Dillon/Portee




-possible recovery if reasonable person believed that the victim 

 was seriously injured, even if not really injured



(2)
Zone of Danger




-duty to immediate family members who are in the zone of danger



(3)
Forseeeability/Seriousness (HI)

-no need for blood relationship, contemporaneous perception, 

 physical symptoms as long as reasonably foreseeable victim

-typically no recovery for pets, property


C.
Loss of Consortium



-about emotional and nurturing depravation from relationship loss

-( must prove that because of (’s negligence, victim and ( no longer have  

 normal relationship

-emotional harm is recovery for shock of accident; loss of consortium is 

 loss of ongoing relationship

· does not matter if you are over the shock, you still have the loss

· must prove that victim cannot continue normal relationship and (
is foreseeable 

· Spouse negligently harms the other spouse 

XI.
Economic Harm


A.
Parasitic Recovery/Personal Injury & Property Image 



-much easier to get parasitic economic harm (ie, loss wages due to injury)


B.
Negligent Provision of Information



-3 tests to determine liability



(1)
Forseeability




-anyone who can be reasonably seen to obtain and rely on info



(2)
Reliance/Near Privity 

-no recovery unless contractual or quasi-contractual relationship

-three elements of relationship

· reliance by 3rd party

· knowledge that the 3rd party intended to reply

· conduct by accountant to provide a direct linkage to the 3rd party

(3)
§552


-not necessary to know the actual individuals but know that the 


 info would hit some identifiable group of people



-causation is an issue: what other sources were consulted in the marketing 

 decisions? Should we reward poor research? 


C.
Economic Harm from Nearby Property Damage
-when ( injures (’s property and indirectly harms (’s economic situation 

-limited forseeability: was it foreseeable that this class of ( would be 

 harmed? 

· different from general forseeability because not as broad; to show that you are in that class you have to be a certain type of person, certainty of presence, about how many in the class, what type of economic disruption will happen to the (→ ( must argue this all was foreseeable to (
D. Tort v. K

-when ( experienced economic harm and ( had a K with the potential ( 

 and K itself identified damages→do you allow common law K suit or 

 private tort suit?

-law of K enforces expectations created by the agreement

-law of torts protects citizens by imposing a duty of reasonable care 

-we want to enforce K because it prevents disproportionate liability and 

 allow parties to allocate risk by K

-provisions limit damages in K and it is good to limit damage because it 

 guarantees him SOME money without forcing ( to pay up millions

-from (’s perspective, if he knows the limitation on damages, he can 

 charge depending on what the liability is 

-why should we let tort rules go into K? Parties knew what they were 

 getting into when they went into this K→freedom of K

-but we permit torts because sometimes ( had no idea and had no other 

 experience so to protect the ( from ( as well

XII.
Causation: Cause in Fact


-( must prove that (’s conduct was what led to the injury

-cause in fact (actual cause): must link (’s conduct to (’s harm

-proximate cause(legal cause)(Tort Goals, p.1, as to who should bear the 

 loss  for injuries 

A.
Traditional “But-For” Test


-but for (, ( would not have suffered

-( proves that by preponderance of evidence that it was it more likely than 

 not→must be about 51% that can be traced back to (’s conduct less than 

 this will fail the but-for test 


B.
Modern Approach



-reasonable certainty: is there enough evidence that reasonably supports 



 this harm; much more flexible than but-for test

-not the traditional test because does not have to be so direct nor eliminate 

 any other possibilities; it could be this 


C.
Proportional recovery



-if  48/58 likely got injured from (; this approach says let all 58 recover 

 but not let them get full damages

-still overcompensating and undercompensating others→what about the ( 

 who suffered 100% causation?

D. Probalistic Recovery for Future Harm

-issue is what to do when ( has an exposure but there is a long latency   

 period and has not developed the disease

-some courts allow present recovery now if ( can prove with reasonable  

 certainty that he will get the disease and can collect damages 

-other courts say you can come in now and get exposure and get out of 

 pocket expenses but cannot get it until you develop the other symptoms 

 and come back→bending of single judgment rule

F. Loss of Chance

-had ( done X, (’s injuries would not be as bad though they would still occur 

-( can recover for loss of chance: prior to negligence of doctor, patient 

 could have been better off

-( must show duty, breach, and loss of chance and that this loss manifested 

 itself in harm→Alberts v. Schultz (p.364, ( failed to show he had a chance)

· ie, if chance to save leg was 60% and negligence brought it to 40%, 20% loss of chance and apply it to worth of $100, ( gets $20

-there has to be a magnitude of loss of chance before permitting recovery

G. Ex Ante v. Ex Post

-before the fact and after the fact

-do we evaluate the harm in causation before the disease developed or wait 

 until ( developed the disease and trace it back?

-ex ante: paying now may take away $ from victims who develop later, future

 tech may be able to discover certainty of injury 

-ex post: delays deterrence, proof problems, compensation sometimes too late

XIII.
Joint and Several Liability
A.
Traditional Rule: Joint Concerted Activity & Indivisible Injury


-each ( joint and severally liable, ( ( can go after any ONE of them for 

 full extent of damages if injury is indivisible 

-if only one ( sued, ( has a right to sue others for right of contribution 

· if one of ( was insolvent, other ( has to pay full damages and that is it, do not hold against (
-several liability means that ( only pays the amount it contributed and it 

 does not matter if other ( is insolvent; ( can only collect for that much


B.
Modern Comparative Fault Approach 



-joint means ( will get all damages due, no matter if ( solvent, but 

 several means market share and too bad if ( is insolvent



(1)
Burden Shifting and Concurrent Tortfeasors

-each ( is liable even though only one of them inflicted the injury;   

 burden shifts to ( to prove that he did not cause the harm→  

 Summer v. Tice (p.376); also look at substantial cause factor




-concurrent tortfeasors



· ( would not have been injured but for the concurrent a conduct of ( (ie, drag racing)

· Substantial cause factor: if ( sustained an injury resulting from negligent conduct of (s and the conduct of either one of them would have been sufficient to cause the injury, both are liable  







-successive tortfeasors (Market Share, p.18)

· Successive acts of independent tortfeasors, unrelated in time or causation and not acting together, produce single harm→tortfeasors must disprove their liability 

· Courts can separate the harm if it occurred successively and parties pay for only the harm that they caused

C.
Market Share Liability 

-all manufacturers liable according to percentages of market share

-apportions liability so as to correspond to the over-all culpability of each 

 (; measured by amount of risk of injury each ( created to the public→

 Hymowitz v. Eli Lilly & Co. (p.378)

-exculpation: can ( take itself out of the case?

· Hymowitz would not allow that, even though you can show that you did not link it to (; this is majority view

-market share does not get us to full compensation because it is possible 

 the ( that held the greatest share became insolvent 

-many jurisdictions have rejected this because it has nothing to do with 

 logical causation, it is only for public policy and therefore if we were to 

 accept this then the legislature needs to write a bill



-if it is used, which market to use depends on product and jurisdiction 


D.
Enterprise Liability



-court held the entire industry liable for defective common product; held 

 all engaged in this business is liable because adhering to industry-wide 

 standards; no matter what your market share was, all are equally liable

XIV.
Causation: Proximate Cause

-from cause in fact to proximate cause

-cause in fact means logical connection between conduct and injury

-proximate cause is a policy argument; courts will be concerned that there is too 

 far a nexus between the two; too remote to say we hold the ( liable

-factors to consider when deciding if ( was the proximate cause of injury to (
· without which the event would not happen

· whether there was a natural and continuous sequence between cause and effect

· was there a substantial factor

-mention both causes but if one of the following occur, discuss proximate cause


A.
Unexpected extent of harm



(1)
Egg shell rule→Benn v. Thomas (p.399)




-take ( as you find it; if you cause damages to a ( who is more  




 weak than expected too bad tough luck  



-rejects requirement of forseeability because it was reasonably 

   
 foreseeable that there would be some harm


-( liable for full damages, not just foreseeable ones


-cannot just apply to weak people though because it is unfair and 


 discouraging to those who want to be productive and active



(2)
Medical Aggravation




-when ( injures ( and ( seeks treatment and this treatment 

 aggravates the original injury—whether can ( recover for full 

 injuries and not just the original one cased by (
-most jurisdictions permit full recovery if damages logically flow 

 from original injury; original tortfeasor responsible for putting ( 

 in that position→fear of practicing defensive medicine 


B.
Unexpected Type of Harm

-generally no recovery because ( only liable for forseeable injuries 

· can’t be too far a realm to be foreseeable, for deterrence we have to 

know what type of harm is to be deterred

· negligence based on foresight, not hindsight 

-must also analyze what was the purpose of (’s conduct (ie, Connecticut 

 case→buzzer to protect residents, not guests)


C.
Unexpected Manner of Harm



-as long as the (’s injury was foreseeable, it does not matter how  ( got 

 that injury; manner of occurrence does not exculpate the (
· serious intervening cause between ( and (→McLaughlin v. Mine Safety Appliance Co. (p.412); matters if the third-party was aware of the (’s action; if so, then ( not liable because third-party has forseeability to warn ( and ( assumes the negligence

· §435: ( should be liable even with serious intervening cause if serious intervening cause itself was foreseeable then as to adjust 

· state of mind can be an exception, ie a ( who goes to locksmith to pick the lock of a gun and then commits suicide→( will argue that locksmith was intervening cause whereas locksmith will argue that (’s state of mind was the intervening cause 

D. Unexpected Victim 

-in general, ( only liable for those victims that were foreseeable→ 

 Palsgraff v. Long Island Railroad Co (p.306)

-jurisdictions alter between Cardozo & Andrews

(1)
 Judge Cardozo


-not a cause case but a duty case

-no cause; ( failed on duty grounds because ( did not show that ( 

 owed her a duty; ( meant no wrong 

-unforeseeable that the ( would get injured because no way of 

 knowing what was in that package

-wrong implies natural and it was not natural to have fireworks



(2)
Judge Andrews




-not a duty case but a cause case




-real disagreement is whether she was unexpected 

· C does not think a jury could see her as a foreseeable victim

· A says she was not immediate victim but she was remotely foreseeable; let jury decide 

-( liable for acts to foreseeable victims and  those actually harmed

· good for compensation and deterrence 

· bad because it expands liability 

(3)
Rescuers

-when third party gets injured helping victim and sues ( who 

 caused harm to the victim

-danger invites rescue, foreseeable that people will come to aid

-encourages people to rescue; will not legally compel but at least 

 want to compensate those who do 

-time frame: no recovery for ( because time frame too extensive;

 considered separate transaction, too remote; limit to time for cause 

XV.
Defenses


A.
Contributory Negligence



-when ( was partially at fault; valid defense so even if ( makes out all 

 elements of a tort claim, ( can still dismiss or limit (’s claim

-traditional all or nothing rule: if ( was at any fault, case defeated 



-most courts found this too strict so develop modern interpretation

· recklessness: was ( outrageously reckless?

· last clear chance: did ( have a chance to save (?


B.
Comparative Negligence



-( only recovers in comparison of what he contributed to injury





(1)
Pure



-recovery measured by  of (’s negligence



(2)
Modified




-not as great: >50%

· ( recovers as long as (’s negligence was not as great as (’s 




-no greater than: <50%

· ( recovers as long as (’s negligence was not greater than (
-can use fault to calculate damages to evaluate life expectancy, 

 contribution, etc., but ( cannot use contributory negligence as an 

 excuse

· ( still had a right to reasonable care from (→Fritts v. McKinne (p.452)

· failure to disclose all info, failure to seek timely help, failure to follow instructions


C.
Comparative Fault and Multiple (


-Uniform Comparative Fault Act represents the view most states have 

 taken; follows the pure approach, p.441


D.
Avoidable Consequences


-avoidable consequences: when ( experienced some harm that could be 

 avoided if ( had mitigated (ie, get medical attention)

· we want to encourage people to seek help

· recognized risk with mitigating, and this mitigation can worsen (
-reluctance to go far with this doctrine because how far do you go to 

 pinpoint (’s fault?

· ie, can doctors shift some liability on (s who are overweight and smoke in medical scenarios?

(1)
Religious Reasons


-( still has duty to mitigate because ( does not have a duty to (’s 

 religious beliefs→ Munn v. Algee (p. 458)

· dissent: like eggshell (, invoke reasonable believer 



(2)
Safety Devices




-in regard to contributory negligence, (’s failure to use safety 

 devices cannot be taken into account 




-in comparative negligence, (’s failure can  reduce damages 

F.
Assumption of Risks 


(1)
Express Assumption of Risk



-when ( agrees in advance that the ( need not exercise due care 

 for the safety of the (
-enforceability turns on whether the language of the agreement was 

 sufficiently clear to reflect the parties’ intent 

-§496: exculpatory agreements should be upheld when:

· freely and fairly made

· between parties who are in equal bargaining position→

what is each party’s power over the other 

· there is no social interest with which it interferes→does it go against public interest and safety?

· Existence of a duty to the public

· Nature of the service performed

· Whether the K was fairly entered into

· Whether the parties’ intent is clear

-express agreements invalid if it is a service the public needs, ie 

 hospitals cannot impose releases regarding malpractice 

· Opponents argue freedom of K, let public choose

-must analyze which party is in the position, experience, and  

 expertise to forsee the risks→Dalury v. S-K-I, Ltd. (p.461)

-must also prevent erasing all liability with a simple K; negligent 

 parties would have no incentive to deter risks; even if negligent 

 party indirectly spreads the loss, it is better than individual ( 



(2)
Implied Assumption of Risk




-when no express language or agreement indicates understanding 

 of (: ( must show ( knew of risk and voluntarily consented




-volenti non fit injuria: one who takes part in a risk must forsee the 

 danger, ( no liability→is the risk inherent to the activity?

· danger is continuous and ( continues the activity

-courts want to preserve safety but do not want to reduce societal  

 participation and activity 

-considerations in determining if ( liable:

· is this a risk that is so great that it is not worth having this 

risk, even if consented to? Apply public good argument.

· was the degree of danger so great that ( should recover? 

(a). to use AR as a defense, ( must establish that (:


-had actual knowledge, not just should have known 

 
 but ( definitely knew what danger was involved and 

 
 consented to that risk

-( voluntarily accepted the risk

· Murphy v. Steeplechase (p.469) held for ( because 

( knew he would fall from the ride, ( did not act 

negligently by simply offering the ride

(b). Primary AR v. Secondary AR





-Primary AR: ( accepts the risk, risks were obvious and 

 



  necessary, and ( not negligent in offering it →knocks out 

 



  (’s case, ( only liable if reckless or intentional





-Secondary AR: arises after ( recognizes risk created by 

 (’s negligence 

· Davenport v. Cotton Hope Plantation (p.476)→( 

knew about risk but continued to use the staircase 

· Some say 2nd AR is just comparative negligence 

· 2ndAR: use subjective standard to determine what ( knew

· CN: use objective standard to compare ( to a reasonable person

· 2ndAR usually just reduces damages

-however, some risks too great to use AR as a defense (ie, 

 Russian roulette), but perhaps legislature is better agent

a. Sport Cases

-liability only if injury was intentional or so reckless that it 

 goes beyond the range of ordinary activity→Knight v.  

 Jewitt (p.472)

-don’t want to deny activity or incur litigation flood

-considerations when determining if ( negligent→Lestina 

  v. West Bend (p.473):

· Generally accepted practice and customs of the sport

· Risks inherent in the game and outside the realm of anticipation

· Facts and circumstances of the case, including the capability and experience of the players involved 

-injuries to spectators: most courts hold that conventional 

 design of a stadium is reasonable; allowing recovery 

 requires a complete redesign of how these stadiums are 

 built and in regard to Hand Formula, it is not worthwhile 

· also implied AR: ( knows what will happen and could have chosen a safer seat

b. Professional Rescuers 

-common law rule that professional rescuers are barred 

 from recovering for injuries sustained during duty

· Multiple penalties rationale 

· Prevents people from being discouraged from calling for help

-does not apply to volunteer rescuers because they do not 

 enjoy benefits of paid rescuers; also do not want to 

 discourage people from volunteering→Roberts v. Vaughn 

 (p.484)

-analyze whether or not to bar recovery based on if the 

  injury occurred in the scope of the (’s duty

· ie, cop responds to accident and hit by a third party 

-in re to private rescuers, no recovery because ( paid to 

 take on risks, voluntarily confronted the risk, foreseeable  

 danger→Maltman v. Sauer (p.488)

XVI.
Strict Liability 


A.
History



-basic idea is that some activities are so uncommon and risky that regular 

 negligence is not the best way to handle it because analyzing whether 

 someone acted reasonable does not matter 

B. Elements

(1)
Is the activity abnormally dangerous? (Decided by judge)


-§520: determining if activity is abnormally dangerous (p. 510)

· Existence of a high degree of risk 

· Likelihood that the harm that results would be great

· Inability to eliminate the risk by reasonable care

· Extent to which activity is not common usage

· flexible because over time can be customary

· Inappropriateness of the activity to the place where it carried on

· Extent to which its value to the community is outweighed by its dangerous attributes

-strict liability only applies if (’s injury results from the kind of 

  risk that made the activity abnormally dangerous

-some things inherently and permanently dangerous, ie explosives,

 chemicals, poisons 

C. Goals of Strict Liability 

(1)
Moral: Non-Reciprocal Harm


-holding ( who are not liable can still be moral because one party 

 imposes some injury or risk to another party

· Pilot had to make an emergency landing in (’s veggie garden→pilot truly not at fault but ( should be able to recover; wouldn’t succeed under negligence theory but can with strict liability 

(2)
Economic


-strict liability does not help deterrence because ( will have to

  pay no matter what

-strict liability does get ( to think about activity level issues,

 such as can activity be relocated? Do they even need it? Can 

 they make it safer?

· ie, extreme ballooning: P: 20% x L ($50 K) = $10 K

and B: $15 K

· no liability under negligence; but under strict liability, ( will not try to make safer because liable no matter what 

-not  always fair to seek out ( because it has $ but tort law is aimed 

 and efficiency and minimizing losses

-administrative efficiency: cheaper to litigate because not 

 necessary to prove fault 



(3)
Coase Theorem

-what is the most economically efficient way of avoiding the 

 accident?

-Coase would say that it does not matter where we put liability; the 

 parties, with information and rationale, will take it upon 

 themselves to bargain who is the cheapest cost avoider and get 

 that party to take precautions→will only happen with perfect 

 information and no transaction costs



(4)
Cheapest Cost Avoider 

-Calabresi said what courts should do is to find the cheapest cost 

 avoider and get that party to take the precautions because tort law 

 wants to minimize losses overall

-if cannot pinpoint liability, then blame the party that is better to 

 loss spread; and if still uncertain, then put liability on best position 

 to bargain, ie the party who has the resources to research safety 

 and prevent future accidents

XVII.
Products Liability 


A.
Privity 

-originally needed a contractual relationship to recover

-this changes after MacPherson v. Buick→no bar because if chattel has 

 potential danger and ( knows ( will be using this product there is a duty

· foreseeable injury and foreseeable (
B.
§402: When Strict Liability Applies

-one sells a product in a defective condition that is unreasonably 

 dangerous to the ultimate consumer or his property is strictly liable if:

· that person is an established seller of the product

· that product is expected to reach the consumer without substantial change in its condition

· applies even if seller exercised reasonable care

· consumer did not buy product from a K with seller

C.
Sales Warranties 





-remedy in warranty is K though, because it focuses on the product and 

 not the injuries; K can also be negotiated around and disclaimed so tort 

 now applies, especially under strict liability 

-express warranty:

· seller expressly states product’s safety; now like a K

so limited to K damages, not punitive 

-implied warranty of merchantability:

· when ( sells a product of this type, it is a reasonably workable but not an absolute guarantee



-implied warranty:

· this product is good and useful for the purpose of which you intend to use the product

· computer speakers for a DJ

D. Escola and Beyond

-at trial, ( recovered and benefited from RIP→usually does not work 

 but ( proved that bottle was delivered in a non-defective manner

-Judge Traynor urges strict liability because ( was in best position to 

 notice defect and repair it, loss spreading, deterrence 

-in general, ( strictly liable if product is defective 

(1)
Retailers, Wholesalers, Etc.


-it is fair to make retailer liable because they can’t find defects, 

 but they can pass loss by increasing prices

-can guard against danger through K with manufacturer

-also limits litigation because ( only has to deal with retailer and 

 retailer will deal with prime manufacturer 

(2)
Bystanders


-should have a claim because no opportunity to inspect defects


-not getting any benefit from the product and all the injury so 


 duty runs to them if they are forseeably injured

(3)
Government


-( not liable if can prove that it conformed to US specifications 


 and that ( had warned government 

(4)
Used Products


-more attenuated because we don’t know who and how much 

 control they had over the product and hurts the manufacturer 

 because there is no forseeability as to who would have the product
E. Elements of Products Liability

(1)
Did (, a seller, supply a product?


-must be engaged in the goods regularly to be considered a seller


-could have a negligence claim but incidental sales do not 


 constitute products liability 

(2)
Was the product defective?


-product did not perform like other products, was different and 

 more dangerous; usually involves a latent defect 

-3rd party modification, even if foreseeable, abrogate seller liability 

(3)
Causation & Damages

F. Manufacturing Defects

-apply 4 elements to manufacturing defects; pretty clear case to make

-arguing aberration defect in a mass produced item; defects usually latent 

 until after production (ie, chair with weak leg won’t collapse until sat on)

G. Design Defects 

-apply 4 elements; more gray area

-whether the entire line of products itself is flawed 

· Structural defects, lack of safety features

-2 test to determine if product has a design defect 

(1)
Consumer Expectations v. Risk Utility (respectively)




-does product fail to meet consumer expectations because of the 

 design flaw?

· ( wants to go under consumers expectations because it is easier to argue, but ( argues that some over rewards ( because expecting far too much, subjective

· use this test if it can be evaluated by a lay consumer

-are there dangers that are inherent in the design that these dangers 

 outweigh the utility of the product?→Soule v. GM (p.559)

· ( wants to argue this one because consumers do not have enough knowledge to make a product safer

· use this test when there is something complex involved 

(2)
Reasonable Alternative Design (RAD), 3rd Restatement 

-not distinguishing but ask instead if there was an alternative 

 design for product? Can it be designed under current tech? 

· Analyzes consumer expectation and risk utility 

-not always a winner for (, have to convince that within this 

 product type and category that there was a RAD that was in 

 accordance with costs, production, and choice

-( must also convince that the RAD would have reduced the 

 injuries that were actually sustained 



(3)
Product Types v. Product Features




-compare similar products to similar products (no buses to cars)




-( will try to argue feature but it has to be the same feature of the 

 same product type



(4)
Irreducible Danger 


-no way to make it safer but the benefit of it is outweighed by the 

 danger, RAD does not apply because 

H. Warning Defects

-what instructions and warnings accompanied the product?

-§10, duty to warn when

· Seller knows or should know that product poses a risk
· Identifiable class of victims to warn
· Warning can be effectively communicated and acted upon
· Risk is great to bear burden of a warning
(1)
Adequacy Analysis


-when there is a warning but it is inadequate and not specific 

 enough to alert the ( of the danger that could occur 


-but more detailed warnings are expensive and proliferation of 

 warnings can be counter-productive

-if injury was foreseeable then warning may not be adequate

-also look at content and placement of warning

-a reasonable warning would include→Pittman v. Upjohn (p.585):

· Must adequately indicate the scope of danger

· Must reasonably communicate the extent or seriousness of 


the harm that could result

· Physical aspects of the warning must be reasonable to alert a 


reasonably prudent person of the danger

· A simple directive warning may be inadequate when it fails 


to indicate the consequences that may result 

-analyze how often the incident has occurred before—if not 

 that much then it was not worth it for ( to specify warnings 

-analyze how a reasonable user of the product would use it


-and maybe no accident of that type was foreseeable but if the 

 result and not the manner was possible, liability→Moran v. 

 Faberge (p.587) (Unexpected Manner, p.19)

(2)
Open and Obvious




-some warnings not necessary because dangers are commonly 

 known, ie alcohol

-but if foreseeable class, ( may still have to do warning anyways

· children drinking alcohol may not know obvious risks



(3)
Heeding Presumption




-when ( can prove that ( would have never read the warning 

· ( still liable because otherwise will never both to warn



(4)
Misuse




-manufacturers have to consider that users may use it in ways that 

 are not intended, manufacturer has to account for those misuses 

 that are foreseeable→Lugo v. LGN Toys (p.591)



(5)
Learned Intermediary Doctrine 




-warning should be designed to reach foreseeable user, with the




 exception of LID→Edwards v. Basel Pharmaceuticals (p. 592)




-( can argue that there was a LID (ie, physician) who had the




 duty to warn the ultimate consumer 




-to prove must show that product was not accessible without LID




-only applies to prescription drugs but apply policy argument that 

 this should be expanded




-but ( cannot discharge all duty and free themselves of liability 

· mass immunizations because millions of people come in and do not get personal informed consent dialogue, if ( was advertising itself directly to consumers 

(6) Newly Discovered Dangers

-duty to previous purchasers, though depends on risk of product 

 and benefit to consumer 

I. Defenses in Products Liability

-tend to compare (’s fault to the defect and reduce damages 

(1)
Lack of Causation




-argue no causation relationship between product and injury



(2)
Fault of ( 
-( must take reasonable measures to guard from defects, so 

 although there is no duty to discover defect, if the injury is caused  

 by (’s negligence and not defect, then ( not liable→GMC v. 

 Sanchez (p.605)



(3)
Disclaimers 

-( not barred by waiver in products because consumers usually 

 cannot bargain with (, deterrence, etc. 

· §18: If ( had sufficient bargaining power and knowledge to obtain benefits to exchange waiver, ie airline company ordering planes from manufacturing company→both are sophisticated companies, can limit damages for a discount on the planes 

VIII.
Tort Reform 


-top tort claims are: automobiles (60%), premises liability (17%), medical 

 malpractice (5%)


A.
Incremental Reform

-overall, caps and limits decreases damage awards and costs of litigation 

 and the number of tort suits 

-much of tort reform can be seen as unconstitutional

(1) 1970 Tort Reform (p.787)

      -centered on medical malpractice; doctors complained of high

        insurance, left practice, abandoned high-risk specialty areas

      -changes include: placing caps that could be awarded for pain and 

       suffering, regulating attorney fees, shortening Statutes of Limitations, 

       requiring periodic payments→CA’s MICRA 



(2) 1980 Tort Reform (p.788)



      -centered on increasing damage awards, high insurance, unavailability 

       of liability insurance 

      -changes include: limitations on recovery for non-economic loss, 

       joint and several liability, punitive damages, social host liability, 

       requiring % of award paid to state, periodic payments of awards,

       comparative fault more prominent, no relief for irreducibly safe 

       product when there was no RAD

      -some states also adopted statute of Repose: protected sellers from 

       their products that caused harm after a certain number of years that 

       they out their product in the stream-of-commerce

· hard to reform torts at state level because states could not deprive their citizens of laws that other states permitted

(3) 1990 Tort Reform (p.790)

      -changes include: limitations on recovery for non-economic loss, 

       joint and several liability, punitive damages, restrictions on 

       contingency fee

B. Focused No-Fault

-how to analyze other tort schemes

· How do you define the compensable event? What is causal triggered for ( to win? 

· How is the project funded?

· If you have an alternative, is it going to supplant or complement tort law? Are there other options? 

(1)
Workers Compensation 


-Background

· mandatory for companies of a certain size who past the 

costs onto consumers and employees

· employers must provide injured workers with medical 

income and benefits, regardless of who was at fault 

· in turn, employees must give up tort rights and cannot sue 

employers, (only form of remedy is through WC

· Advantages

· administratively cheaper to go through WC than court; awards not eaten up by litigation fees

· maximizes employer interest in safety

· Disadvantages

· but WC may not appropriately compensate injuries 

and some not at all, ie mental illness; also problems 

with latent injuries

· also does not give ( a sense of justice; it’s just like 

filing a claim

· also does not have much deterrence; more deterring 

if employer in fear of being hauled into court 




-What is the Compensable Event?



· there is a grid that assigns how much payment you get in re to what kind of injury was suffered, plus wage loss

· broader you define the event the more you pass on the cost and the more likely you will drain the events, so consider how much you need

-How is the Project Funded?

· Employers ultimately pass on fees to the employees

· No more need to spend $ on liability insurance and tort

funds so more $ to give employees

-What is the Alternative?

· No other option with WC

 (2)
Childhood Vaccine


-Background

· Congress passed this law to compensate children injured by 

governmental vaccines because some had adverse 

reactions to the vaccine

· without this, people were binging private tort suits and getting huge $ to such a degree that the vaccine company wanted to get out of the business

-What is the Compensable Event?

· cause based scheme: complicated grid of vaccines and their 

known reactions; if claimant can show that it had this 

vaccine and there was a time scheme between vaccination 

and symptoms, then that is all it needs, no asking fault, just 

matching up cause and injury




-How is the Project Funded?

· all vaccine manufacturers charged an excise tax which pays out the small group of (
· the tax does not affect the manufacturers’ market share because they have a monopoly on the product 

-What is the Alternative?

· does not supplant tort, it supplements it so ( can still go after company but ( gets money quicker and cheaper

· ( will also have to go through an administrative  motion to allow them to go forward with products liability with claim

· they get their medical costs and some lost earnings; could be more generous than WC but not if they got to bring a private suit

· considered the success story of tort reform; no flood problem, no contributory negligence but because of funding problems had to adjust grid so 60% claims are dismissed

C. Comprehensive No-Fault

(1)
New Zealand (p.858) 


-Background

· 1972 implemented a unified scheme with 5 goals:

· income loss and permanent disability 

· compensation should be related to the nature of the 


injury and not its cause

· stress physical and vocational recovery along with 


compensation 

· benefits should be paid for the duration of the 


incapacity

· plan must be expeditious 

· reform not due to any public outcry but the government 

perceived the tort system to be like a lottery in which some 

claimants were successful and others had to live off of 

social welfare 

· point of these schemes is rehabilitation and you get back to 

life quicker when you get your $




-What is the Compensable Event?

· any injury from an accident would qualify, though in 1992 

restricted the definition of accident 

· coverage does not exist when the result is accidental or 


when an injury cannot be attributed to external events

· excludes coverage for mental distress without physical 


symptomatology

· requires victim to prove something like negligence 

-How is the Project Funded?

· variety of taxes on auto, payroll, etc, and a general treasury

· also paid out 2 lump sums:

· up to $17K NZ for loss of bodily part or function

· up to $10K NZ for pain and suffering, disfigurement, 


loss of capacity for enjoying life

· 1992, NZ suffered a funding problem so tinkered with the 

program, ie no compensation for bystander emotional 

harm, mental health injuries, injuries arising to medical 

treatment that was not part of the original injury→must 

show medial misadventure and that the care they received 

departed from what they were supposed to receive 

Strict Liability v. Negligence

(1) Corrective Justice 

· Advantages of Strict Liability   


· Everyone would get compensation regardless of the bias of the jury 
· Everyone would get compensation regardless of big companies paying of the 
legislature

· Companies cannot support liability and it is correct to hold them liable; it is corrective justice to compensate the harmed victim but it is equally just to punish the one who harmed that victim→non-reciprocal harm
· Disadvantages of Strict Liability 

· Victims do not feel like their harms were properly addressed because it was like 
filing a claim

· Not fair to punish the ( just because he has the money

(2) Deterrence

· Advantages of Strict Liability

· ( will rethink activity level issues, as in can the activity be relocated? Do you even need it?
· Decrease of dangerous activity 
· Disadvantages of Strict Liability

· No real sense of deterrence because ( will be liable anyway
· Over-deterrance because things will be too safe
· Expensive because the costs of these claims will be passed onto consumers
· The decrease of dangerous activity will create a monopoly
(3) Compensation

· Advantages of Strict Liability

· Everyone would be entitled some money
· Administrative efficiency
· Disadvantages of Strict Liability 

· Costs will be passed onto consumers so we won’t be able to afford things

· The system would run out of money and not get as much $ as they should and future victims will not be compensated at all
· Discourages business from the freedom to invest in areas and in projects  
(4) Social Cohesion

· Advantages of Strict Liability

· Less stress because people are not afraid of lawsuits
· Sharing of information to develop things (helps build business relations and deterrence)
· More love 
· Competition between states
· Disadvantages of Strict Liability 

· Businesses would have no sympathy for the consumer because it is the consumer who is getting them to shell out the $$$
· People will not be happy with high taxes

· People less apt to participate because it will be too expensive to do anything 
· No competition decreases people’s motivation to work or improve
(5) Redress of Social Grievances

· Advantages of Strict Liability 

· Victims are guaranteed some financial compensation
· Victims will get $ without expending themselves
· Rehabilitation because you will have your $ quicker and can get back to work
· $ will not go to lawyers
· Disadvantages of Strict Liability 

· Little cannot have his day in court

· Restricts freedom of choice

· Unconstitutional 

(6) Loss Distribution

· Advantages of Strict Liability 

· Losses would go to everyone and not just the one that had a good lawyer and jury
· Coase Theorem: actual parties will choose cheapest cost avoider so personal 
autonomy to work it out yourself 
· As a society we would pay for society
· Disadvantages of Strict Liability 

· Society ultimately does pay but not always good because that means innocent 
people are paying too 

· If no competition because people fearful of getting into a business then only one 
company would ultimately pay
***End with themes of torts to support your ultimate conclusion***
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