Civil Procedure

I. Jurisdiction over the Subject Matter

--which court has the authority to decide the case based on the type of claim at issue 

--not waivable; can be brought up at any time during the litigation


--ordinarily, P must include the smj in complaint (Rule 8(a)(1))

--defendant may raise claim of lack of smj at anytime during tendency of case (Rule 12(h)(3); by filing a 12(b)(1) motion)


--court can raise issue of lack of smj by itself or on appeal (Mottley)


A.  State Courts



--state courts usually have subject matter jurisdiction over any cases 



(general jurisdiction) except in the cases federal courts have exclusive 



jurisdiction over.



1. concurrent jurisdiction -- state courts may not refuse to enforce 



federal claims (Supremacy Clause, U.S. Constitution Art. 6 (2))




a. exception--exclusive jurisdiction - Congress has granted 




exclusive jurisdiction to the federal courts in some cases, 





including: patents, copyrights, and trademarks, federal antitrust




regulations, and federal securities acts.



2.  specialized state courts -- some state courts can only hear certain



claims. Example:  probate, family, and small claims.



3. Lacks -- if it had been a question of smj then it could be objected to at



anytime; however, this was a substance issue and therefore, res 




judiscata (the decision stands). 


B.  Federal Courts



--federal courts are courts of limited jurisdiction; smj in federal courts is



granted through:




1. U.S. Constitution -- Article 3, section 2




2. Statute -- Title 28, U.S. Code Sections 1331 and 1332



2 Main Types of SMJ: Diversity and Federal Question



1.  Diversity of Citizenship:




a.  Constitutional Authorization -- Article 3, section 2 of U.S. 




Constitution; Constitution only sets broad boundaries for 





jurisdiction (Congress restricts with statutes). Hence, Constitution




requires only minimal diversity (1 P be different from 1 D).




b.  Statutory Authorization -- Title 28, U.S.C. Sec. 1332





--requires complete diversity -- no D can have same 





citizenship as any P.




      
 --How citizenship is determined:





1. for U.S. citizens (people)-- citizenship of state is 






determined by domicile (physical presence in state and 





intention to remain there).

2.  Corporations -- citizen of state in which incorporated and state of principle place of business nerve center and muscle center – or total activity) (28 U.S. §1332(c))





3.  Other Entities (partnerships and labor unions) --citizen 





of each state in which any member is a citizen.




      -   When determined:





-citizenship determined at time of filing and time of 





removal (if one) 




     -     Amount in Controversy Requirement (1332)





-must be for claim in excess of $75,000






--must show to a legal certainty that P will not be






able to recover the requisite amount (St. Paul)






--P must make claim of amount in good faith (legal






possibility of recovering the amount)






--if judgment is for less than that amount, the 

jurisdiction is not affected.  They could get denied costs, or Δ’s costs could be assigned to him. (§1332 (b))






--all claims of a single P against a single D may






be compiled whether they relate or not






--when single P sues multiple Ds, then those 






claims must be related (jointly liable) to be 







compiled.

· multiple Пs, if one meets the amt, aggregation allowed only if supplemental jurisd.  If no single claim meets the amt, aggregation is not allowed unless they are enforcing a single right.



2. Federal Question Jurisdiction:






a.  Constitutional authorization -- Article 3, Section 2 of U.S.




Constitution (arising under the Constitution, laws, or treaties).





--Osborn -- very broad -- is there a federal ingredient (sliver)?




b.  Statutory Authorization -- Title 28, U.S.C. Sec 1331 -- 




narrower than Constitutional grant; 





-How to determine if federal question is raised






**federal question must be in P’s original claim 






--cannot be in anticipated defense






(see Mottley)






1.  federal law creates claim -- “a suit arises under 






the law that creates the cause of action” -- American






Well Works (Holmes Test – defines arising under in §1331)






2.  generally, fed. cts. have jurisdiction only when 






the claim arises under a federal law that provides 






remedies

 




3.  nonfederal claims that turn on construction of 

federal law (Merrell Dow), if the П’s right to recover depends on the substantial question of federal law.

· depends on whether there is a private right to recovery (Ash):

· statute enacted for class П is in

· indication to create or deny remedy

· consistent with underlying purpose of statute

· traditionally relegated to state law






4.  Skelly Oil -- reversing parties by way of 







declaratory judgment does not make fed. ques. 






jurisdiction unless there is a federal issue in the 






main claim (can only get in if the underlying suit 






could get in).






Smith, Moore, Shoshony



3.  Supplemental Jurisdiction




-Osborn --fed. ct. can decide all issues in a case based on fed. 




quest. jurisdiction b/c jurisdiction is over cases not issues.




-rationale -- to promote judicial economy (all related controversies 




can be heard in one proceeding)




a. statutory basis -- Title 28, U.S.C. Sec. 1367





--federal courts have original jurisdiction over all other 





claims that form part of the same case or controversy under 



Art. 3 of the Constitution. 





--determining if claim is part of same case or 





controversy:






Gibbs Test -- 3 parts:






1.  substantial federal claim in the case






2.  do the federal and nonfederal claims arise







from a common nucleus of operative fact

3. would P ordinarily be expected to try them in one judicial proceeding?

Overruled Hurn – in that, each claim had to have its own federal issue.






Sec. 1367 (a) -- grants supp. jurisdiction over 






“claims that involve the joinder or intervention of 






additional parties”

Kroger – claims by П against 3rd party Δ are excluded.  Can’t sue diverse Δ and allow them to implead non-diverse Δ. §1367b






Questions of supp. juris. will be resolved in the 






pleadings (Gibbs)






In diversity cases:  in diversity-only cases there is 






no supp. juris. over claims by Ps against persons 






made parties under Rule 14, 19, 20, or 24 and there 






is no supp. juris. over claims by persons proposed to 





be joined as Ps under Rule 19 or 24






Sec. 1367(c) gives district courts the power to decline 






jurisdiction in certain (discretionary) circumstances:







a.  if it involves a novel or complex issue of 







states law







b.  if the nonfederal claim substantially 







predominates







c.  original jurisdiction claims are dismissed







d.  extraordinary circumstances  if there are 







“other compelling reasons for declining 







jurisdiction”  = garbage can provision







e.  state law tied to questions of federal 







policy







**question of whether or not the court will exercise 






supp. juris. remains open throughout the case.



4.  Removal (from st. to fed. court)




-basis : Title 28 U.S.C. Sec. 1441 -- generally can be removed 




by D if P could have originally filed in federal court





-ex. cannot be removed based on federal question if : 





federal defense, federal counterclaim, if Ps omit federal 





claim





-ex. cannot be removed based on diversity if:





any D is a citizen of state in which case is brought





-ex. D can remove a separate and independent fed. claim





even if P has joined nonremovable claims




Procedure for removal:  





-only D can remove





-all Ds must remove





-Sec 1441(b) = notice of removal must be filed within 30 





days of when case becomes removable (begins at service of 




process unless thing that makes it removable [ex. intro. of 





fed. claim] happens later.

II.  Jurisdiction Over the Person


Types:



1. In personam jurisdiction -- jurisdiction over the person himself



2. In rem jurisdiction -- jurisdiction over the property (must 




prove better title than others in the suit)



3.  Quasi in rem jurisdiction -- jurisdiction over property; nothing to do 



with the property, used to obtain jurisdiction when the court would not 



otherwise have jurisdiction over the person



**under 12 (h)(1) you have 20 days to file 12(b)(2) motion unless you 



have made another 12(b) previously (first 12(b) motion must include



12(b)(2) motion or you waive the right to do so


1.  In personam jurisdiction


Pennoyer  1878 -- traditional rule



Personal jurisdiction:





-citizen of the state or 





-served within the state (transient jurisdiction)



--every state has exclusive jurisdiction over persons and property within 



the state



--states may not exercise direct authority over persons or property outside 



the state




--in order to have jurisdiction, the property must be seized at the beginning 


of the suit


Hess -- service via agent permitted


Shift to minimum contacts:  International Shoe Test



-due process requires that D only has to have “certain minimum contacts 



with the forum such that the maintenance of the suit does not offend 



‘traditional notions of fair play and substantial justice.’”




Test (split up later in BK)




1. minimum contacts 




2. not offend traditional notions of fair play and substantial 





justice



Determining minimum contacts:



Gray 2 views of minimum contacts:



1.  stream of commerce = wherever product goes and breaks = enough 



contact, or



2.  get substantial amount of revenues from = enough contact



World-Wide Volkswagon




-D derived no revenues from Oklahoma; a car they sold got into a 




wreck there




-court ruled it exceeded fairness under Due Process b/c D had no 




reason to believe that a car they sold would be in a wreck in 




Oklahoma and therefore that they would ever be sued in Ok.

· Balancing test

· Пs interest

· Δs interest

· Forum

· Interstate judicial system




**Did World-Wide overrule Gray?





-Yes, if Gray is viewed as a stream of commerce rule





-No, if Gray is viewed as where D gets substantial amount





of revenue


Contemporary Grounds for Jurisdiction: 


Specific long-arm jurisdiction: Burger King Test: 



--specific jurisdiction -- jurisdiction only for claims related to the 




jurisdictional contact with the state (long arm statute)

--general juris – Δ has sufficient contact w/ the state to warrant jurisdiction over all matters



**Federal courts are subject to the same personal jurisdiction 




requirements as state courts



Burger King Test:




1.  Sovereignty Branch (Minimum Contacts) – International Shoe

-does D have at least 1 purposeful contact (knowledge or intent) with forum?






-examples:







-seek to benefit from laws of state







-long-term relationship (Burger King 







franchise)







-serving the state (market)







-stream of commerce?








-yes in Gray








-no in Ashahi







-often in torts (where tort happened)




2.  Fairness Branch (Fair play and substantial justice) - WWV





-balance interests of :






a. Plaintiff






b. Defendant (burden on)






c.  Forum state






d.  Judicial system (poss. interests of other forums)



Asahi




-fairness prong not met b/c both parties from foreign countries; 




therefore, state does not have substantial interest and CA a long 




way  from Japan




-minimum contacts? stream of commerce





-4/4 split






1. Intent (O’Conner) - intended products to go 






there






2. Knowledge (Brennan) - know that products 






would go there  






**Stevens did not take either side but seems to 






come down on the side of knowledge

Agents:  use of an agent is sufficient warrant general jurisdiction if they do significant business.  The agent can also be another company.



General long-arm jurisdiction: 




--jurisdiction over any claim in the forum




**Perkins Test -- activities in the state were continuous and 




systematic:




--persons:





-state of the person’s domicile




--corporations:





-state of incorporation





-headquarters





-substantial contacts

ex. court held that purchases of equipment and 


execution of a contract were insufficient for ‘continuous and systematic’ (Helicopteros)


2.  Jurisdiction over property (In Rem and Quasi In Rem Type 2)



-In personam and Quasi In Rem Type 2 both against person (not about 



property)



-Shaffer - overrules Pennoyer; says that In Personam and Quasi In Rem 



Type 2 actions are the same and therefore should meet same requirements; 


therefore applies International Shoe (Burger King not yet decided)



-when property is completely unrelated to P’s cause of action its presence 



alone is not enough to support jurisdiction (overruled Harris v Balk)


3.  Jurisdiction Based on Physical Presence



-Burnham -- Scalia uses word construction (therefore) to say that ct. in 



Shaffer did not say that all questions of jurisdiction had to be decided 



using International Shoe (only quasi in rem actions) b/c ct.s started that



sentence with “therefore”




-split vote:





- 4 justices feel that Pennoyer should still be the law and 





service is enough





- 4 justices feel that Burger King should apply






-contact -- okay






-fairness







-enjoying benefits of CA law (means that 







everyone in CA for any period of time can







be served) **therefore, two views are really 







the same (ie. service is enough)







**Stevens does not take side


4.  Jurisdiction in Federal Courts



**Omni -- must have constitutional and statutory authority



a. Constitutional -  Due Process Clause of 5th Amendment; very broad = 



nation-wide service permitted; if you can establish Burger King or Perkins



authority then long-arm jurisdiction applies world-wide



b.  Statutory - Rule 4(K)




-federal court same power as state court (can be brought in fed. 




court in that state if it could be brought in that state court)




-100 miles of court house




-if federal statute permits




*Rule 4(K)(2) only applies when there is no district where contacts 



are sufficient to sue


5.  Procedural Due Process



a. Notice




-notice is sufficient when reasonable under all circumstances 




(Mullane) under 14th (states) or 5th (federal) amendments





-example: notice by publication is not sufficient when you





know people’s names and addresses



b. Opportunity to be heard




-prior to deprivation of property (Fuentes)




-does Mitchell overrule Fuentes?





-yes, b/c says that pre-seizure hearing is always required





-no, b/c different circumstances involved

-Mitchell - trier of fact – more stringent – no need for notice or opportunity






-Fuentes - affidavit




-does Connecticut overrule Mitchell?





-yes, b/c Connecticut required admission of affidavit and





that was one of the requirements in Mitchell





-no, b/c Mitchell about land, Connecticut not interest in





land.  

· three factors:

· private interest in attached property

· risk of error - safegaurds

· gov’t interest in allowing it

III. Venue


-statutory authorization -- Title 28 U.S.C. Sec. 1391



(a) = for cases based solely on diversity




(1) judicial district where any D resides, if all Ds reside in the 




same state




(2) judicial district in which a substantial part of the events or 




omissions giving rise to the claim occurred, or a substantial part of 




property that is the subject of the action is situated




(3) a judicial district in which any D is subject to personal 





jurisdiction at the time the action is commenced, if there is no




district in which the action may otherwise be brought



(b) = same as (a) except for (3); (a)(3) is broader than (b)(3)



(c) = corporation resides wherever there is personal jurisdiction


local action rule = actions on land can only be brought in state the land is located 


(Reasor-Hill)


-transfer of venue



**transfer of venue in federal cases changes the law whereas in state cases 


it does not




-state court has choice of law = applies law of state with most 




significant contact with case




-no choice of law in federal court = applies law of the appeals ct.




in its circuit and Supreme Court b/c federal law is theoretically




uniform



--Sec. 1404 transfer can only be made where P could have brought case to 



begin with



--Sec. 1406 transfer used where initial forum is improper (can use 1406 to 



cure venue and personal jurisdiction problems)


-Forum Non Conveniens



-concede that court is proper (smj, per. jurs, etc.) there is just a better 



place to try it



-use to move from federal court to state court or another country



Piper-- Scotland vs. U.S. for venue




Gilbert analysis: 




weigh:




1.  private interest of P





-relative ease of access to sources of proof





-availability of witnesses





-evidence





-viewing scene (Piper)




2.  public interest 





-local interest





-familiarity with law





-avoid conflict of law problems





-unfair to burden citizens with jury duty

IV.  Choice of Law


A.  Determining whether state or federal law applies:


-Rules of Decisions Act:  Title 28 U.S.C. Sec. 1652

-”The laws of several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States, in cases where they apply.”


-Old Rule -- Swift v. Tyson:

-In the Rules of Decisions Act the state law referred to were the state statutes and not the general state common law.  Therefore, the federal courts could and did follow their own view of what the general common law was; but the federal interpretation was not binding precedent on the state courts.  Problem: no uniformity of common law interpretation.


New Interpretations:


1. Erie Doctrine



-In the absence of an Act of Congress providing governing law, a federal 



court should follow applicable state common law principles rather than 



developing and applying its own general common law.




a. statutory interpretation - the Rules of Decisions Act applied to 




both state statutory and common law.  B/C of wording (law/laws), 




legislative history (taking out of “common law”), policy (Swift 




not good law, and jurisprudence (judges make law instead of 




find law).  Congress = power to make laws, Congress made 




courts, Courts can make laws






b. lack of uniformity - differing interpretations of common law 




could lead to discrimination among litigants depending on which




forum (st. or fed.) is chosen.  Promote forum shopping by the P.




c. Swift rule unconstitutional


2.  York Rule



-dealt with procedure (not substance like Erie)



-outcome-determinative test -- would the outcome be different if federal 



law were applied instead of state  law? If yes, then apply st. law.



-cases affirming York: Ragan, Cohen, Woods



-problem:  at some level everything effects the outcome, so federal law is 



meaningless in diversity cases, procedure is meaningless.


3.  Bryd Test



-choice of law question = identity of decision maker (judge vs. jury)



-new test:




-If there is a federal policy interest involved:





-balancing test: balance the interests of the state court 





(in this case of sending to judge/Workers Comp.) vs. the 





interests of the federal court (in sending to jury).






* court found in this case that federal interest in jury






trial outweighed st. interest in Workers Comp. 






(viewed as housekeeping provision).






**said that scope of York gave too much power to 






states, but Byrd did not overrule the previous case 






(only restricted them) b/c it only applies when a 






federal interest in involved.






***a lot of policy reasons for Erie no longer 







applying


4.  Hanna Test



*note: subject matter jurisdiction based on dead person’s citizenship; 



personal jurisdiction based on executor’s.



-Title 28 U.S.C. Sec. 2072 = Rules of Enabling Act - gave Supreme



Court power to make procedural rules




-Art. 3 Sec. 1 of U.S. Constitution gave Congress the power to 




create inferior courts




-Art. 1 Sec. 8 of U.S. Constitution gave Congress the power to 




create inferior courts and Necessary and Proper Clause gave power




to regulate




-Therefore, Sec. 2072 was rightly created by Congress b/c 





Congress can create rules by which the courts they created are




governed and therefore can delegate that power to Supreme Court



-Next: Determine if rule in question is really procedural? See back




Test: Is the rule arguably procedural?





-if rule could be viewed as either then Supreme Court gets 





benefit of doubt.





-if rule has nothing do to with claims or defenses then it is 





arguably procedural therefore, under Article 6 (Supremacy 





Clause) Federal Rules must apply



-Does this case overrule Ragan?




-Court says no, but decision is unclear (Revisionist History)





-In Ragan court said that Rule 3 did not apply to statute





of limitations questions.





-In Hanna court says that Rule 3 is about when case 






commences (revisionist history) b/c it is needed to measure





timeperiods for other rules (ex. Summary Judgment)




-Court says that if okay under Sec. 2072 then okay under Sec. 1652





-Ragazzo = not necessarily true -- depends on






circumstances



-Hanna Test:










1. Is there a conflict between state and federal?




     a. Is there a rule involved?




         Is it arguably about procedure?




         Did the Supreme Court have the power to make the rule?




     b. Is there a statute involved?




         Is arguably about procedure?





         Did Congress have the power to make it?




2.  If no rule or statute,then use Byrd Balancing Test and determine 



if there is a substantial federal policy interest involved?




3.  If no substantial federal policy interest involved, then use York 




Outcome-Determinative Test.

Walker reaffirmed findings in Ragan and Cohen.  In all three cases a conflict between federal rules and state laws did exist and therefore they all should have

been overruled by Hanna, but court says the cases were not overruled by Hanna and that state law should apply. Court “grandfathered in” the previous decisions.


Narrow reading = old cases stand


Stewart uses Hanna Test to decide case.  Broad reading = how to decide new 
cases.


Gasperini = new test



-Balancing Test (like Byrd) but uses Hanna’s 1st tier (rule/statute) and 3rd



tier (outcome) as factors to consider in balancing

B. Once you decide that state law applies, then which state’s law should 
apply and what that law is?


Mason



-Rhode Island’s Choice of Law Test = tort happened in Mississippi, 



therefore Mississippi law should apply



-Federal Court = Fed. Ct. must do what State Ct. would do; therefore,



Mississippi law should apply



What is the Mississippi law?




-Ford case would apply, but court says no




- Since Mississippi Supreme Court had not decided a case since 


Ford, so Court bases its decision on what it thinks the Mississippi Court would do.





-Since there was a national trend opposite of Ford (new 



trend =privity of contract--manufacturer owes duty to 





anyone who could be injured, not just to who they made





the contract with), and since Mississippi Court had 






indicated in other case (Dupont) that it recognized the new





trend, the Supreme Court concluded that the Mississippi 





Ct. would eventually overturn Ford.





-Applying Ford would promote forum-shopping b/c P 





would go to state court to argue against Ford.





-Therefore, Supreme Court did not apply Ford.



**in deciding a case based on diversity, a federal court should predict 



what the highest state court would now do.


C.  Federal Common Law


-judge-made law, very old (from England)


-later cases develop principles of earlier cases


Is there federal common law?  Yes



--Erie said there was no federal general common law; what’s the 




difference between federal and general?



Federal Common Law:



1.  Constitutional or statutory interpretation:




ex. Roe v. Wade





-right developed just like common law





-constitutional questions must be federal





-same for statutes except Congress can





over-ride it



2.  Implied rights of action:




-something that does not on its face offer a private right




of relief /action




-determine if Congress intended one




-determine the elements if one exists





ex. private action for proxy fraud





-requirements of Federal Securities and Exchange





Act must be federal question





*Congress has power to expressly change the law



3.  Interstitial law:




-Congress not able to foresee every question that could arise




under a statute so Supreme Court must fill in the gaps.



**1st three areas are all relatively uncontroversial b/c all done against



backdrop of rights already created.



4.  Implied through grant of subject-matter jurisdiction:




-Supreme Court = the trial court in action between states; theory




is that they should therefore be able to make up the law in that area




-Not broad = not true in diversity cases, only state to state conflict




b/c only federal system has sovereignty over both states




-admiralty and maritime cases



5.  Property interests created by federal law:




-not true in all cases




*exception not the rule = most not covered by fed. common law




ex.  Wisner -- servicemans beneficiary case; Supreme Court




decided that since this was a national insurance policy all 





servicemen could designate their own beneficiaries and state




community property cannot change that.




ex. Miree -- case in reading



6.  Legal relations of U.S.:




*once again exception not rule




ex. Clearfield case - in reading; uniform law to govern U.S. 




commercial paper when the U.S. itself is a party to the case.



7.  International Relations of U.S.:




ex.  Sabatino case





-Cuban govt. brought breach of contract action against New





Yorkers





-Federal Common law not state law should interpret Act of 





St.  doctrine b/c  it would not be right for N.Y. St. law to 





require the U.S. to go to war w/ Cuba.





-strong federal policy interest


D.  Federal Law in State Courts



**when federal courts apply state law (Erie) they are applying laws of 



other sovereigns whereas when state courts apply federal law they are 



applying part of their own law b/c federal law in part of state law.



**state courts, unlike federal courts, don’t try to predict what the Supreme 



Court would do b/c Supreme Court can hear any case by granting cert; 



only owe deference to other courts in their appellant chain.  (Rodrigez).





Dice -- could not be removed to federal court b/c 28 U.S.C. 1445 says that 



claims against the RR brought under FELA  cannot be removed to federal 



courts.  So, federal common law must govern.



-use congressional intent -- pro-plaintiff (see 1445)



-if federal law applies you must use federal law b/c of the Supremacy 



Clause  of Art. 6

V.  Joinder of Parties


A.  Permissive Joinder



--Prior to Rule 20 the Hern Test would apply : 1 injury = 1 cause of action 



then they can join.  Reason: neatness and cleanliness



--Rule 20 -- persons may join or be joined if:




1. a right to relief is asserted by or against them jointly, severally, 




or in the alternative (if question as to which is to blame)

2. For Пs to join together, or Δs to join together:  the right to relief arises out of the same transaction or series of transactions (same causal relationship or interrelation); and

3. For П to join together, or Δs to join together:  there is at least one question of law or fact common to all parties sought to be joined (question does not have to be in dispute)

4.  All Пs must be interested in subject matter and relief.




**as long as these requirements are met, other unrelated claims 




may also be asserted




**20(b) -- the court may order separate trials if too difficult to try




**21 -- provides for dismissal if misjoinder  (must be raised at 




outset of litigation or will be seen as waived (12 (h))




**subject matter jurisdiction must be met as to all parties (P and




 D)   




*reason: efficiency




** Rule 42(a) -- consolidation of cases is a broader standard than Rule 20, 



only question is: common question of law or fact?  42(b) -- court can 



separate legitimately joined parties in interest of fairness


B.  Necessary and Indispensable Parties



--Rule 19 -- requires joinder for any person who has a material interest in 



the case and whose absence would result in substantial prejudice in the 



absentee or to other parties before the court

1. Necessary parties: persons who must to be joined if possible but 
without whose presence the case could still be decided. 

2. Indispensable parties:  persons whose interests are so unavoidably involved that the court could not proceed without them; failure to join these parties mean that the case must be dismissed.  Cannot be joined and without whom case cannot be decided **much harder standard.  

See 19b – 4 prong test.

a. П has interest in having forum

b. Δ wishes avoid multiple litigation, inconsistent relief

c. Interest of outsider (whom it would have been desirable to join)

d. Interest of courts and public in complete, consistent settlement of controversies.

**Rule 18 -- joinder of claims: you can join any claim against 1 defendant 
no matter how unrelated; and you can use all added claims to satisfy amount in controversy (judicial economy).  Not required.  Supplemental jurisdiction usually isn’t problematic.  Subject matter jurisdiction must be established as to the independent claim, but you can still aggregate.



Rule 19 -- Provident




-Dead Man’s Rule -- allows for DV for dead persons



**to complain about lack of indispensable party, the other party must file a 


12 (b)(7) motion, under 12(h)(2) you only have until final judgment to do 



so; on appeal, court can bring up lack of indispensable parties b/c they 



must look out for the interests of the absent party (the only party who 



didn’t waive his 12 (b)(7) rights.



-in Provident Dutcher could not be necessary party b/c his presence would 



destroy complete diversity (dead people were okay b/c at the time of this 



case it was the citizenship of the representatives that mattered); therefore, 



Dutcher would have to be indispensable party if at all:




-Is he indispensable?





-ask about interests of: Plaintiff, Defendant, and Forum


C.  Impleader

-  Rule 14 -- procedure that permits D to bring into the lawsuit a third person who is or may be liable for all or part of the plaintiff’s claim against D; limited to claims for indemnification (right to implead is confined to those claims in which D has a right to indemnify against impleaded party.




--right is determined by state law, so court must find applicable 




state law (Erie)




**does not matter if potential party may be liable to P




--D has 10 days after answer to file impleader




--implead party may assert counterclaim or cross-claim (14(a))




**trial court has discretion to order a separate trial to avoid 





confusion (Rule 42(b)




--implead party has no effect on subject matter jurisdiction and venue 



requirements b/c viewed as ancillary to main claim; implead party 




cannot object to venue (1367)



**P cannot sue those impleaded under Rule 14 b/c 1367(b); however 



could’ve originally sued both and D could’ve asserted a cross-claim under 



Rule 13 (1367(a) provides for jurisdiction in cross-claim and no exception 



under 1367(b) for Rule 13 or claims brought under 1331)


D. Interpleader

--device which enables a party against whom conflicting claims with respect to the same debt or property are asserted (the stakeholder) to join 
all the adverse claimants in the same action and require them to litigate among themselves to determine which, if any, has a valid claim.  If the stakeholder denies liability at all or if he has a claim to the fund, he remains a party (actions called “actions in the nature of interpleader” b/c stakeholder in interested party.  Used to protect stakeholder from possibly inconsistent liability due to possible multiple actions



1.  Common law requirements (to keep litigation clean):




1. same debt




2. same source




3. disinterested stakeholder




4.  no independent liability  



2.  Two types of interpeader:




a.  Rule 22 interpleader -- requires all ordinary requirements 




(jurisdiction, venue, etc.) to be met in the ordinary way.




(complete diversity)

· no bond with the court

· must be brought against adverse claimants





--requirements of common law action under Rule 22:






--1st three not required






--4th not mentioned; could be argued either way:







-required b/c Congress did not specify







-not required b/c Congress only specified 







affirmatives




b.  Sec. 1335 interpleader (statutory) -- broader requirements:





--2 or more claimants of diverse citizenship are making 





adverse claims to the same debt, instrument, or property





and (minimal diversity) (nationwide service - 1361) (venue





- §1397 - where any claimant resides)





--the debt, instrument, or property has a value of at lease





$500





--nationwide service of process allowed





--П must pay bond into court






--requirements of common law action under 1335:







-(b) -- 1st 2 not required







-(a) -- 3rd not required, “nature of 








interpleader”







-4th not addressed, same arguments as 22




**Rule 22 and 1335 are identical




--are contingent claims allowed?





- Rule 22 interpreted as okay by Pan Am





-1335 yes, “is or may be claiming”




--what if not much chance for multiple liability?





-1335 does not require it




**Why would anyone file Rule 22 action when 1335 is more 




generous? 


E.  Intervention



--procedure by which a nonparty  may become a party to a lawsuit in order 


to protect his/her interests in the action




-Common law rule: party must lose $ as result of suit




-now:  Rule 24(a)  - intervention of right.  changed for judicial economy





--3 requirements:






1.  claims a related interest






2.  action would, as a practical matter, impair or 






impede the party’s ability to protect that interest






**sometimes stare decisis alone can be justification 






when a unique issue of law in involved and is 






unlikely to be able to be relitigated (Atlantis)






3.  party is not already represented







-consider: amount at stake, resources of 







present party, conflicts of interest





**also intervention is a right where a federal statute 






provides an unconditional right to intervene




-permissive intervention Rule 24(b)

1. common question of law or fact

2. court’s discretion whether to allow intervention.





**if based solely on diversity, then supp. juris. does not 





apply b/c 1367(b); intervening party cannot question venue




-Are requirements for necessary party under Rule 19 same as 24?





-24 broader b/c includes more people who could intervene

VI.  Class Actions

--one or more members of a class of persons similarly situated may sue or be sued on behalf of all members of that class; done when considerations of necessity or convenience justify (too many parties for joinder); currently pro-D


Constitutionality -- Due Process Requirement -- represented adequately?

Rule 23 -- must meet all 23(a) requirements; meet 1 of (b) requirements; meet notice requirements of (c)


Prerequisites to Class Action: (rule 23a)

1.  Numerous Parties -- parties so numerous that joinder of all members individually is impractical; no fixed number (some have held 25 is too many and some have held 50); no fixed maximum (but must be manageable and any notice requirements must be met)



2.  Common Question -- the action must involve questions of law or fact 



common to the class; common questions must predominate in 23(b)(3) but 


not under 23(a)(2)



3.  Representative’s Claim/Defenses Typical of Claims/Defenses of 



Class

4.  Adequacy of representation -- the persons representing the class must be able to fairly and adequately protect the interests of all members of the class (ex. conflict of interest)


Grounds for Class Action:



1.  Prejudice from separate actions -- Rule 23(b)(1) action;  if separate 



actions would: 1. establish incompatible standards of conduct for D 



through inconsistent judgments or 2.  substantially impair the interests of 



other members of the class



2.  Equitable relief sought as to rights held in common -- Rule 23(b)(2) 



action;  declaratory or injunctive relief sought




**no notice required; should there be under Constitution?  





Mullane requires “reasonable notice,” absent members might




want to participate with own lawyers; better case than Mullane for




no notice b/c representation better; weaker b/c some notice should 




be required after Mullane; Mullane dealt with absent Ds whereas 




this deals with absent Ps



3.  Common predominant question (most common)-- Rule 23(b)(3) 



action;  questions of law or fact common to the class predominate over 



questions affecting only individual members, and, on balance, a class 



action is superior to other available methods




**b/c of “opt out” possibility under 23(b)(3) notice is required 




under 23(c)    


Jurisdictional Requirements:



1.  Subject Matter:




--Diversity -- only citizenship of named representatives matters




--Amount -- when individual class members would be entitled to 




separate recoveries, where the amount in controversy requirement 




is applicable, each member of the class must have a claim in 




excess of $75,000




--Supplemental -- Rule 23 not an exception under 1367(b)



2. Personal Jurisdiction:




--okay over absent plaintiff class members when they were 





afforded an opportunity to opt out and chose not to do so 





(Phillips); unclear whether right to opt out is required to justify 




personal jurisdiction in all cases (other types of class actions)





--consent by opt out





--no adverse consequences





--requirements for absent Ps:  notice, opportunity to be 





heard, adequate rep. (only applies to 23(b)(3))




**no Ps would complain about personal jurisdiction under (b)(3) 




b/c they would opt out




-- Ds can complain about personal jurisdiction b/c if they lose they 




lose $ if they win P claims lack of personal jurisdiction



3.  Venue:




--named parties only must meet


Choice of Law Requirements:



--st. can generally pick any state law to apply as long as that st. has some 



contact with case;  no exceptions for class actions; therefore, usually 



cannot  certify a class of tort Ps  where several different state laws would 



apply


Settlements:

 

Amchem



--rejected prior settlement exception (prior exception = problems w/ 



certification didn’t matter if not trial <settlement only>)

VII.  Right to a Jury Trial


--statutory right where provided for by Congress


--Seventh Amendment -- “the right to trial by jury shall be preserved”



****only applies to federal courts; 1 or only 2 amendments that do not 



apply to states****



**not symmetrical -- no right to bench trial



--word “preserved” implies  that it was preserved not created; therefore, 



must look to what claims had right to jury in England in 1791; if claims 



did not exist then compare to what claim in 1791 it was most like. 




--King’s Courts -- usually could only award $ damages; limited 




joinder; right to jury (ex. personal injury and contract claims)




--Chancellor’s Court --new types of relief; new joinders; no jury 




right 




**therefore, right to jury today depends on whether, in 1791 you 




could’ve brought the claim in the King’s Courts





-problem: U.S. courts have merged law and equity; new 





types of claims


-if any claim in suit gives right to jury then everyone in that suit has the right  

-if counterclaim, ask if it would be able to have a jury if original claim (ex.  Beacon Theatres -- no antitrust action in 1791 but similar acts would be tried in


King’s courts, therefore, right to jury


-declaratory judgment -- none in 1791; look to underlying claim it is based on -- if 
right in underlying claim then right exists for declaratory judgment


-injunction -- 1791 it would be in Chancellery Courts, so no right to jury trial

**if 2 opposing claims (1 right to jury, 1 not) right to jury is given b/c 7th 
Amendment jury right predominates (Beacon Theatres)

Fitzgerald about statute whereas Beacon about common law; why is it different? 
and why does court feel it doesn’t matter?


Dairy Queen -- no right to jury in 1791; but now right to jury



--monetary claim



--the only reason for going to Chancellery Courts in 1791 is b/c that was



where the accounting mechanism was located; now you can bring in expert



Ross

 -- in 1791 derivative suit could only be brought in Chancellery Court, but 

just a procedural matter; now court looks to if corporation had brought the



claim



Ross v Bernhart - 3 Part Test:




1.  what are claims like?




2.  what is relief like?




3.  is it appropriate for jury?

**therefore, if underlying claim is legal and the only reason you would’ve 
been in Chancellery Court in 1791 is procedural, you are not denied right to jury trial


Katchen -- no right to jury in Bankruptcy claim (such claims are inherently 

equitable in nature); special courts hear them = article 1 courts


Curtis



--Art. 1 court rule not applicable to Art. 3 courts



--statutory right to jury?  

-- not in this case, b/c judges thought judges
 would be less racist than juries



--use Ross Test:




1.  claim more like law




2.  damages = legal




3.  doesn’t address



--does Curtis overrule 3rd prong of Ross?




-yes, left it out




-no, b/c 3rd prong is just hybrid of 1st 2



**same thing happened in Tull and Teamsters



**Teamsters:




1.  Majority = history subservient to 2nd prong




2.  Brennan = only damages should matter




3.  Dissent = only history should matter

VIII.  Taking the Case from the Jury


1.  Summary Judgment



- is evidence so overwhelming that jury could only find one possible 



decision (sometimes depends on credibility of witness)



-Rule 56 = must be a genuine issue of fact in question



-burden of proof on P



-when D is the moving party, D doesn’t have the burden of proof, D only



has to demonstrate in the record or by affirmative evidence that P can’t 



prove case -- some requirements of moving party, but not necessarily 



affidavits. (Celotex); this is b/c if no requirements then D would always



move for summary judgment to force P to show evidence



-in moving, D states that evidence doesn’t cut it (inadmissible, hearsay, 



etc.); if record silent then create record using interrogatories



*when party with the burden in the moving party then that party has 



burden on summary judgment also.



-old rule of evidence standard: scintilla rule 



-new rule of evidence standard from Anderson = what standard of 




evidence would be used by the court in deciding the case




ex. could a reasonable jury find by:





-preponderance of evidence





-clear and convincing




**standard same for summary, directed verdict, and jnov




**problem:  makes judge take place of jury; other view: judge is 




only to make summary judgment ruling if obviously, blatantly 




lopsided 




**result = whole case is tried on summary judgment


2. Judgment as a Matter of Law

-standard for directed verdict = could  a reasonable jury by preponderance of the evidence ever find for non-moving party?(Anderson) Rule 50



-ways to take from jury in 1791 = demurrer and new trial




-major differences:





-demurrer = lose case





-directed verdict = goes to jury





Therefore, more difficult to take case form jury in 1791; 





more risky for moving party to make motion





**right to jury trial now made less significant but court 





argues the only important thing is that there was a way to 





take it away in 1791 (opposite from York)






*problem = what court feels does not always equal






what a reasonable jury would do



**Redman = jnov only okay if party previously made a directed verdict 



motion and judge reserved right to rule later (now right is always reserved 



on DV)



**must always make both motions (DV and jnov)


3. New Trial



-Rule 59(a)



Aetna -- no motion for new trial existed in 1791; got 2nd jury



-who’s law should apply when deciding?




-use Hanna Test




-what is the law on whether to apply fed. or st. law?



-fed. standard = against clear weight of evidence



-appl. standard = abuse of descretion (very hard to prove)



**see Gasperini



-remittitur = ask P to reduce or new trial; okay in 1791



-additur = ask D to increase or new trial; not okay Dimick





-b/c reducing is still within jury decision but increasing is 





not (law in fed. ct.)





-many st. courts feel this distinction is wrong and allow 





additur (st. cts. not bound by 7th Amendment)

IX.  Preclusion

Four general principles:

1. party gets only 1 chance to litigate a claim

2. one chance to litigate a legal or factual issue

3. a party is entitled to at least one full and fair opportunity to litigate before the claim is waived

4. preclusion may be waived if it is not asserted at an early stage.


1.  Bar By Rule

-Rule 13(a) -- compulsory counterclaim.  If it a compulsory counterclaim and you don’t bring it the first time, you don’t get to bring it.




--must be brought in the same action




--if it arises out of the transaction or occurrence that is the subject 




matter of the opposing party’s  claim and does not require for its 




adjudication the presence of third parties of whom the court cannot 



acquire jurisdiction.  






--same as Gibbs?





-Yes, Gibbs (1367)= same nucleus of opperative fact; Rule 





13(a) = arises out of same transaction; both created to 





protect against the same evil (piecemeal litigation); Gibbs 





did not deal with compulsory c/c but S.Ct. has held it to 





apply





-No,  1367 -- should be allowed to litigate everything 





related to same transaction in same case; 13(a) -- should be





made to litigate everything related to same transaction in 





same case 





-1367(b) does not apply b/c : not about diversity, no 





exception for Rule 13





**Judge Friendly feels that saying 1367 and 13(a) are the 





same creates a standard that is too harsh; should be broader 





for what should be allowed and narrower for what must be 





brought. 



-Rule 13(b) -- permissive counterclaim




--not part of same case or controversy (fail Gibbs)



****Exception to all rules of preclusion:




-if you were not allowed to or would not have been able to bring 




claim in 1st case you are not necessarily barred from bringing it 




later.





-ex. 1367(c) - discretion of judge as to whether or not to 





hear a supplemental claim; D has burden to show that 





judge would not have heard the claim (ex. confuse jury, 





fed. claims had been dismissed, messy trial, st. claims 





predominate


2.  Res Judicata

- if the П wins, his claim is merged with the judgment.  If he loses, he is barred from raising it again.



**always ask res judicata question before collateral estoppel question



--also called claim preclusion



--must be identical parties in first case and 2nd-- Pennoyer 



--applies to both claims litigated and claims you should have brought 



--if you won, your claim is merged by 1st case; if you lost, your claim is



barred by 1st case



--Test:  does the claim arise out of same transaction? (same as Rule 13(a) 



and 1367 (Gibbs)




--ex. of merger = personal injury and property damage (won in first 



case) from same accident




--ex. of barring =sued racetrack twice for same basic occurance 




and lost first case



--Jones v.. Bank -- car case; bank didn’t sue for total amount; lost due to 



acceleration clause; same theory as York (can’t separate rights and 




remedies)  



--Mitchell v. Bank -- defense preclusion




--when P raises the same thing as a defense in case #1 and as a 




claim in case #2




--see Kirven (allowed to assert b/c not used in 1st case) and 




O’Conner(not allowed to assert)


3.  Collateral Estoppel



--also called issue preclusion



**main difference between res judicata and collateral estoppel = res 



judicata applies to claims you should have brought but didn’t - weren’t 



actually litigated



--must be:




1. exactly the same issue




2. party (losing) must have had opportunity to litigate (procedures 




and incentives)




3.  issue actually litigated





**never applies to pure questions of law (ex. who has 





burden of proof?) but stare decisis will still apply; applying 





law to facts (as in tax case) then collateral estoppel  does 





apply; in tax case = law changed




4.  necessary to judgment





**the party seeking to  benefit from estoppel has the 





burden of proving which were necessary to judgment and if 





he can’t , all issues can be re-litigated 




5.  final, valid judgment on the merits




6.  mutuality of estoppel (parties the same)




  
-traditional rule = same as res judicata (both P and D must 





have been parties to first case)





-Bernhard -- overrules traditional rule; new rule = 






(defensive use, use by P from first case) even if both parties 




were not parties to first case, the party who was in first case 




is bound since he/she had chance to litigate (not really fair 





in this case b/c of probate court rules, but generally fair b/c 





of judicial economy = forces P to sue all parties in first 





case in which P picks the forum).





-Parklane -- (offensive use) gives opposite incentive






= for P to wait and see the outcome of 1st case (no judicial 





economy); former Ds did not pick forum in 1st case; 





therefore, defensive use fairer than offensive use;  






Therefore, Parklane says that the court should look at 





whether it would indeen be unfair to D to grant 






collateral estoppel in an offensive manner (no rule, case





by case determination)






ex. in this case the ct. ruled that it would not be 






unfair to D b/c D had every opportunity and 







incentive to litigate to best efforts in 1st case; 






however, D would’ve had a right to a jury trial






in 2nd case but not in first; ct. does nto feel this 






was important procedural opportunity b/c facts






would have probably been decided the same way be 





a jury; P not staying out of 1st case on purpose 






b/c P could not have joined in SEC action anyway






**not violation of 7th Amendment b/c the 







reasoning behind Beacon Theatres decision was 






that legal claims had to go first b/c of collateral 






estoppal of equitable claims tried first; Galloway 






= 7th Amendment protects only core of rights 






not exact procedural



