	uAMENDING PLEADINGS
R15: Amended and Supplemental Pleadings.  Transaction or occurrence = same basic injury. 15(a) 3 basic rules:

1) ( has the right to amend once before ( serves his answer.

2) ( has the right to amend once w/in 20 days of serving his answer.

3) If there is no right to amend under 1 & 2, you can ask for leave of court (and this right shall be freely given if justice so requires).

15(b) – variance; where the evidence at trial does not match what was pleaded:

1) If either party enters evidence to a claim w/o objection, the claim will be treated as though it were raised in the complaint.

2) If the other side objects, the party trying to bring the evidence can move to amend the pleadings.

15(c) – Relation back – a party may amend after SoL has run and the amendment is treated as if it were filed when the original pleading was filed. 15(c)(2): add a new claim; 15(c)(3): add a new ( (no relation back for new parties except for cases when wrong ( is sued).  Relation back if:

· Same T or O;

· Party has received notice of the action within time for serve of Summons and Complaint under Rule 4; and

· Knew or should have known.  

(Swartz v. Gold Dust Casino, Inc.)

(Most affirmative defenses do not RB.)

COUNTERCLAIMS & CROSS-CLAIMS

R13: “T or O” = same basic evidence.  (Wigglesworth v. Teamsters).

Counterclaim: 1st question: is it compulsory (13(a): arises from the same T or O; it must be brought in the pending case and cannot be brought as a separate suit – use it or lose it forever) or permissive (13(b): does not arise from the same T or O; can be brought in the pending case or another)?

Cross-claim 13(g): a claim against a co-party; not an opposing party; it has to arise form the same T or O as the underlying dispute; these are never compulsory.

SERVICE OF PROCESS

R4: Summons

a) Form – must state (, (, time w/in which ( must appear and defend, and that failure to do so will result in a default judgment.

b) Issuance – clerk stamps & ( serves (.

c) Service w/ Complaint: 1) shall include copy of complaint; 2) effected by any party 18 or older.

d) Waiver of Service – applies only to individuals and private business entities.  ( has to send notice (by 1st class mail or other reliable means) to request that ( waive SoP.  Saves $$$.  But, if ( does not respond w/in 30 days, ( must pursue formal SoP and has shortened the 120 days. 
	SoP Cont.

e) Individuals 1) pursuant to the laws of the state (make sure you’ve followed all the state rules!) 2) delivery to individual personally or leaving a copy at his usual place of abode w/suitable person, or by delivering to authorized agent.

f) Individuals in a foreign country.

g) Infants & Incompetent Persons.

h) Corps. & Assns. – served by delivering a copy of the compliant to any appointed agent (appointed either by corp. or by law).

i) Serving the US, etc.

j) Foreign, State or Local Governments.

k) Territorial Limits: (1)(a) a DC has PJ over a ( pursuant to the state’s enabling act (long-arm statute); (1)(b) discusses those joined under R14 or R19 & who are served w/in 100 miles of the courthouse.  (2) a special purpose fed long arm statute that authorizes jurisdiction over someone outside of the state or the US as long as it does not violate DPC if ( is not subject to j in any one state. 

l) Proof of Service.  If service is not waived, the party effecting service shall make proof thereof to the court (affidavit or receipt, etc.).  Failure to make proof does not affect validity of service.

m) Time Limit. Must occur w/in 120 days after filing the complaint or it is dismissed, unless directed by the ct (( shows a good cause for failure).

( OPTIONS AFTER SERVICE

· File an answer (deny, admit, or lack of sufficient info.);

· Counterclaim;

· File a R12 motion; or

· Do nothing – accept default judgment.

DISCOVERY

Issues: 1) Lawyers operate according to tactical considerations and ethical limitations; 2) good faith and common sense should rule.  Consider: sequence, timing & cost effectiveness.

Informal Discovery

· Client – cheapest source of info.

· Research related actions (ask other attys and check public records).

· Research relevant case law.

· Contact experts (Consulting – keep them pure, cannot testify or speak with anyone who testifies; Testifying – anything expert relies on is discoverable).

Formal Discovery.  Deadlines:

· 26(f) Conference of Parties – 21 days before scheduling conference (90 days after (’s answer or 120 days after suit was filed).

Mandatory Disclosures 26(a) must be made at or within 14 days after the scheduling conference.
	DISCOVERY Cont.

Interrogatories (R33): <25, not a good idea early on.  ( has 30 days to respond.  Costly.  Good for obtaining precise info, identifying witnesses and discovering location of docs and other tangible evidence.

RFP (R34): No limit.  Essential and appropriate early on.  Gather as many docs as possible – wealth of info.  Still costly.  Parties must turn over whatever docs are in its “possession and control”, control is extended to docs in possession of 3rd parties if (/( has influence over 3rd party.

RFA (R36): Helps limit the scope of the issues.  Failure to deny an admission on time deems the admission as true.

Depos (R30): <10/7 hours.  Determine who to depose and file a notice pursuant to 30(b).  Expensive.  

· Purpose – about building your case; getting the facts is secondary.

· Must give witness a copy.

· Objections – only to form or to preserve a right.  Deposing atty’s only objection: non-responsive.

· Very fertile ground for info.

· Who? Party (unless a prisoner) & non-party (may have to subpoena to ensure attendance).  Order of parties is a strategic decision.

· Order of questions – may want to mix it up, keep them from getting too comfy.  Typically: background & chronological.

· Notice: R30 says notice must be rsbl.  Give them 30 days (R34) if you’d like them to bring documents along.

· R30(b)(6): Corp is required to designate a deponent, as opposed to you finding the right guy.

· Usual suspects: do not always agree to the usual stipulations.

· Ask pointed, but not necessarily closed questions.  Don’t let them give an answer that you don’t want.

R26

(a) Required Disclosures:

1) Initial Disclosures – parties must turn over their “core materials”

2) Expert Testimony – disclose 90 days before trial

3) Pretrial Disclosures

(b)  Discovery Scope & Limits

1) In General

2) Limitations – privileged matter (a/c, counsel’s opinion, work product); irrelevant matters; confidential matters (trade secrets, or too burdensome, expensive, cumulative, or can be obtained from an easier source).

3) Trial Prep, Materials

4) Trial Prep, Experts

5) Privileges or Protection

(c) Protective Orders

(d) Timing & Sequence

(e) Supplementation of Disclosures & Responses

(f) Conference of Parties; Planning

(g) Signing…


	DISCOVERY DISPUTES/ATTY WORK PRODUCT PROTECTION
Protected only if produced in anticipation of litigation (i.e. not produced in the ordinary course of business – look at date).  26(b)(3) – Withheld if: 

· It is irrelevant (b)(1) & (b)(2); or

· If opposing party is unable to prove that withholding it will cause substantial need or undue hardship.  (“Where relevant and nonprivileged facts remain hidden in an atty’s file and where production of those facts is essential to the preparation of one’s case, discovery may properly be had…” Hickman.)

· Privilege extends only to communications, not to facts (Upjohn).

Elements for privilege:

· Where legal advice of any kind is sought

· From a professional legal adviser in his capacity as such

· The communications relating to that purpose

· Made in confidence

· By the client

· Are at his instance permanently protected

· From disclosure by himself or by the legal advisor

· Unless the protection be waived (waiver can include any revelation of privileged material to anyone, even if unintentional).

Witness can insist upon the establishment of an atty/client relationship.

Sarbanes-Oxley – requires atty go outside of the company and report actual or prospective fraud, etc.  Clients may be much more reluctant to share info.  

Expert Witnesses – can testify to opinion.  An expert retained or specially employed in preparation of litigation does not have to be revealed unless they are going to testify; unless there is exceptional circumstances under 26(b)(4)(B): inability to obtain equivalent info from other sources.  An in-house expert may be specially employed w/out additional compensation or an exclusive assignment.

JMOL/SJ

No genuine issue of material fact.
Proper only if the affidavits or declarations in support of the moving party would be sufficient to sustain a judgment in his favor and his opponent does not by affidavit show facts sufficient to present a triable issue of fact.  Purpose – to discovery whether the parties have enough evidence to justify the time and expense of a trial.

Celotex v. Catrett – A motion for SJ may be made pursuant to R56 with or without supporting affidavits.  A SJ motion may properly be made in reliance solely on “the pleadings, depositions, answers to interrogatories, and admissions on file.”  Burden of production remains on (.  Burden of persuasion is on the movant.  There is a split in the court – may be some wiggle-room.  Rely on Adickes.
	SJ Cont.
Movant may demonstrate that nonmovant’s evidence is insufficient to establish an essential element of the nonmovant’s claim – must affirmatively show the absence of evidence in the record.  Burden shifts to nonmovant who must 1) rehabilitate the evidence attacked, 2) produce additional evidence showing the existence of a genuine issue for trial, or 3) submit an affidavit explaining why further discovery is necessary pursuant to R56(f).

Stringent burden of persuasion:  TC should not grant SJ unless it is clear that a trial is unnecessary.

Fed cts allow evidence that would be admissible at trial – not true in TX.

CHECKLIST

PJ – Presence, Consent, Statute: MC & Rsbl (fair play & substantial justice).

SMJ – Fed Question § 1331(§ 1651) well pleaded complaint rule, & Diversity § 1332.

Supplemental Jurisdiction – § 1367, CNOF.

V – § 1391, Change of V § 1404 (in the interests of justice and for the conveniences of parties and witnesses).

FNC – On the balance of private interests and public factors, is another forum more appropriate?

Removal – § 1441.

CoL – Erie: Fed cts must apply the substantive law of the forum state, there is not federal common law.

SoP – R4.

Pleadings – R7, R8, R9, R11 (sanctions).

Motions –  R12.

Amendments – R15, same basic injury.

CC/CC – R13, same basic evidence.

Discovery – Rs26, 27, 30, 33, 34, 36.

A/C Privilege – R26(b)(2) Discovery is allowed only on showing of a substantial need and an inability to acquire it by other means without undue hardship.

SJ – R56, ( has failed to present a genuine issue of material fact.

(Special/limited appearance is a state thing – requires a state mechanism.  Corollary of federal 12(b)(2) motion.)

Is ( amenable?  Relationship b’twn (, litigation & forum.

Statutory: LAS (Grey: enumerated or fullest extent of DP).

Constitution: DPC: Present? (residence, tag j Burnham & doc of fraudulent inducement, designated agent Harris v. Balk).  Consent? (Voluntary or Waiver 12(b)(2)).

Roadmap: 2 prong: MC & Rsbl

MC: Purposeful availment/solicitation/ f’able (being hailed into forum to defend).

Specific: Quality (high degree of relation)

Gen: Continuous & Systematic, Quantity, (Helicopteros)(BK), Soicitation

TN of FP & SJ (Shoe)

Rsbl: (Asahi) ( burden, forum interest, (’s interest in obtaining relief, efficient res, shared interest of several states…


