Civil Procedures Outline: Hoffman
Notice and Service of Process (Rule 4)

Service is the means by which the P notifies the D of its impending action.  Due Process Clause of 14th Amendment establishes minimum constitutional requirements to assure that the D is properly notified before judgment may be taken against her.

· Constitutional Minimum
· Requirements for a court to have the power to adjudicate a case:

· Valid service – must properly serve D within 120 days of filing complaint with court

· Nexus – b/w the D, the cause of action, and the forum state

· Due Process Minimum Requirements for Service
· Reasonably calculated notice (actual notice not necessary)

· Specific Circumstances are not factors

· Interested Parties must be afforded an opportunity to present objections
· Even if it is clear that the D has NO chance of winning, service must be made in order to afford the D a chance to negotiate a settlement.

· State cannot waive service

· Fraudulent Service:

· People cannot be brought into a jurisdiction by fraud

· Service induced by fraud to a D already in the J is acceptable

· Immunity from Service:

· People making “Special Appearances” (12(b)(2)) or “Voluntary Appearances” to dispute claims/jurisdiction in an unrelated case are immune from service, unless:

· A new case directly results out of the case inducing appearance, or

· The new case involves the same subject matter, OR 

· The case is a criminal case
· Immunity Rules:

· the court must examine the pleadings on the “surface of the suit” to establish connections b/w the two cases

· the D has the burden of showing that there is no connection
Mullane v. Central Hanover Bank
· The 14th Amendment does not require a classification b/w in personam and in rem jurisdiction for notice
· State’s interest in property (trust or whatever) supercedes residency – Jur. valid
· Must give state’s power to discharge trustees, and the beneficiaries the right to contest

· Not allowing jurisdiction over persons for in rem issues may deprive beneficiaries of property:

· Must allow service of process on those outside the state for in rem actions

· NOTICE is fundamental to service
· must apprise interested parties of the pendency of the action and afford them an opportunity to present their objections

· It must be of such a nature as reasonably to convey the required information
· Must afford reasonable time for those interested to make their appearance

· Publication alone is not adequate for known beneficiaries or Ds

· They could easily be informed by other means

· These other means (mail) are not burdensome

· Cannot be used to obtain in personam J

· Publication may be allowed when that is all the situation permits, for instance when the whereabouts of the individuals cannot be ascertained with due diligence – inadequate otherwise
· do not have to go to great lengths, such as investigations to locate or extensive costs

· If it is too difficult to identify or locate, publication is sufficient

· Judicial approval may be required to show that sufficient effort has been made to locate in certain cases (quiet title, estate closing, etc.)
· Personal service is the first choice
· Certified mail is sufficient where name and address are known
· Posting is allowed, but not encouraged
Manner of Serving Process

· A court’s summons directs the D to file an answer within 20 days of service, unless waived service
· Waiver - If you waive your right to customary notice or summons (in person) and allow for service by mail, you are rewarded with a longer time to answer
· request for waiver by P must be answered within 30 days, then if D accepts waiver, he has 60 days to answer

· thus, if SOL is about to run, you do not want to request waiver by D, SOL may run within the 30 days and you may not be able to 

· Must be over 18 years old to be served
· Service is allowed in any means by which the state has authorized if in a federal district

· Can leave summons and complaint at “usual place of abode” with a person of suitable age and discretion

· There are certain requirements for service in foreign countries, to corporations, to the US, to infants and incompetents

· Mailing Notice – must be an enabling statute that allows notice to be mailed - Last known address
· Rule 12(b)(5) – a person who does not waive service may contest its sufficiency in a pre-answer motion

· But, courts are not likely to be receptive to the arguments b/c you did receive the notice

· In cases of default, there is a better case for the motion

Jurisdictional answers when served:

1. Voluntary Appearance/Consent - Answer to the merits in the jurisdiction of the serving state and try to defend on the merits

a. Risk - You MUST stay in that forum forever

b. If you do not bring up 12(b)(2) – you waive it forever

c. You may only appeal within that jurisdiction on the personal jurisdiction issue

i. Cannot argue the merits ever again

ii. Can only appeal on jurisdiction, or procedural errors

d. Once you begin to argue the merits, and have not filed 12(b)(2) motion, you have forever waived your right to argue jurisdiction

2. Special Appearance within the jurisdiction - file a 12(b)(2) motion to dismiss on lack of jurisdiction

a. Can do this in pre-answer motion only (if in answer, it is not special appearance)

b. This protects you from personal service while arguing the jurisdictional issues in that forum

i. You are NOT bringing up merits

ii. If you bring up merits at all, by mistake or whatever, you waive the right to argue jurisdiction ever again

c. If you loose, can never argue jurisdiction again outside that forum

i. But, you have preserved you right to appeal the jurisdictional issue in that forum only

ii. the court will likely try the merits and you must stay there in all appeals

1. note: Can also answer with 12(b)(6) – lack of facts to support cause of action

3. Default (no answer)

a. Risk - you are Admitting to the merits, but allows collateral attack on PJ
i. you allow yourself to go to another forum and argue the jurisdiction issue

ii. Cannot argue the merits ever again in any jurisdiction appealing to

b. New forum can either acknowledge the jurisdiction, in which case under Full faith and credit they support the original forum’s judgment, or

c. They can determine that the original forum had no personal jurisdiction over you and the case is dismissed.

i. You may only appeal to procedural error within this jurisdiction thereafter

The 3 Hurdles

Before beginning litigation, 3 hurdles must be overcome in order to determine if D will be amenable to suit: 

1. is there SMJ?

2. is there PJ?

3. what is the proper Venue? (is there a Forum Non Conv. Issue?)
Always search for what substantive law allows amenability to suit: private contract law, state statute, constitution, tort law, property, etc.
1stHurdle:  Subject Matter Jurisdiction
Begins in Rule 8(a)(1) – a short and plain statement of the grounds upon which the court’s jurisdiction depends, unless the court already has jurisdiction and the claim needs no new grounds.

· Court must have the power to hear the kind of claim being brought.  
· There are two major categories of Subject-Matter J:

1. Federal Question = the action involves a Federal Question 

2. Diversity of Citizenship = there is both complete diversity b/w the parties & the amount in controversy is > $75,000.
· Questions are same whether the P initially sued in federal court or D removed the case to federal court from state court.
· Monetary minimum: single P may aggregate any claims against a single D to reach 75K; he cannot add claims against diff Ds to reach 75K; nor can he add his own claim to that of another P. – must be made in good faith (St. Paul Mercury)
· § 1359 – Parties Collusively Joined or made – cannot, by assignment or otherwise, improperly or collusively make or join to invoke jurisdiction
A.  Federal Questions

1. Art III, § 2 of the US Const. – vested the Supreme Court with judicial power extending to “all cases, in Law and  Equity, arising under this Constitution . . .” But, Congress did not vest the power to hear federal question cases to the federal courts until 1875, when it passed predecessor to:
2. 28 USCA § 1331: district courts has original jurisdiction over: All civil actions arising under the US Constitution, US laws, or US Treasties have original federal jurisdiction.
3. Well Pleaded Complaint: A suit arises under the Const. and laws of the US only when the Ps statement of his own cause of action shows that it is based upon those laws or that Constitution. – court determines SMJ from Ps complaint alone Not statutory- created via common law in Mottley
a. Well Pleaded Complaint – only way Fed Question can trigger SMJ

i. The original cause of action must arise as a Fed Question as part of Rule 8 statement
ii. Raising in defense is not enough: Must be directly related to the claim, not an explanation of anticipated defense – 
1. federal law must be essential to prevail in the suit
b. In answering SMJ question: look specifically at elements of claim, does it require a fed. issue?
4. Effect on Removal: Congress has not authorized removal based on a defense federal in character.

· Why don’t we allow it to be a Federal Defense in Answer? 

· if the Federal Q rule was tied to a defense would allow the ability to delay, which is inefficient and prejudicial ( SMJ should be determined as quickly as possible
· Removal would be delayed by D and prevent Ps preparation for federal court (b/c P has no ability to remove)
· Problem: D can still wait or delay response, not allowing P to begin preparing for case in other ways
· by delaying with a waiver

· by filing a “failure to state a claim” response – 12(b)(6)

· lacking sufficient information in answer

· any of the 12(b) defenses - lack of PJ, wrong venue, etc.
· Side Note - could you be able to remove via 28 USC § 1651 – writs
· Any federal question that has already been decided in federal court and that may be affected by a state court decision (although not a well pleaded fed question) may be removable so as to not trump the previous federal question
· However, this is not working – it expands the original jurisdiction that congress granted
· Two real options:
· Can go to the previous federal judge and ask him to issue an injunction to enjoin the state from passing judgment
· Can ask the state judge to have federal preclusion (preclusively view the state decision) – not likely 
5. SCOTUS (28 USC § 1257) has appellate review power to hear all cases (state or federal) that have federal question matters. Whether the case had original federal jurisdiction or not (well pleaded or not).
a. So, state cases can be eventually appealed to SCOTUS if there is a Fed Question
b. Federal courts have duty to make sure they have original SMJ
i. Constitution, statute, or common law
c. State courts have no duty to remove to Fed Crt: may hear federal cases if D chooses not to remove – it is in Ds hands

6. Blurring of the Well Pleaded Rule: The constitutional provision is interpreted to be broader than § 1331, even though it is worded in a very similar fashion with Art III.
a. Broad interpretation is grounded in Osborn v. Bank of US
i. Federal Crt J granted over any action to which the Bank of the US was a party

ii. extended to federally chartered corporations in American Nat. Red Cross
b. Declaratory Judgment Act: simple mention of a federal issue in anticipation of a federal defense would be “well pleaded”? 
i. a declaratory judgment P must show an actual dispute b/w parties about federal law – not a mere mention of a possible defense of one
ii. was interpreted to not broaden federal jurisdiction
iii. there is federal question J only when the declaratory judgment defendant’s coercive action would itself be within federal J.

B. Diversity of Citizenship

1. Art. III of US Constitution – Congress has discretion to give as much of article 3 as they want. They are only prohibited from giving anything extra constitutional to the courts.  They have always given less than the constitutional limit to Fed Crts

a. Section 1 – they created trial courts

b. Section 2 – diversity jurisdiction cases allowed to be bought in Fed Crt.
2. Thus, there are ALWAYS 3 COMPONENTS to consider in SMJ questions: 
a. statutory component created in 28 USCA § 1332
b. constitutional component created in Art. III of US Const.
i. gives Congress right to determine courts SMJ power. 
ii. They always limit what they give.
1. Allowed to hear all cases b/w citizens of different states
c. Common law component requires “complete diversity” among all parties as decided in Strawbridge v. Curtiss. And 
3. Statutory Component: 28 U.S.C.A § 1332
(a) District courts have original jurisdiction if the matter in controversy is greater than $75,000 and is between either:

1) Citizens of different states, or

2) Citizens of a state against citizens of foreign state or countries, or

3) Citizens of different states, with additional parties from different states or countries, or

4) Citizens of one state (or different state) against citizens of a foreign state acting as a P (pursuant to 28 USC § 1603(a))

a. Aliens are citizens of the state where they are domiciled (as per § 1332(a)), if they reside there with the intention of becoming a permanent resident of U.S.

(b) if the final judgment is 75K or less, the court may impose costs on P
(c) § 1332/1441 “Citizenship”
1. Corporate Citizenship is considered both: 

a. the state of incorporation, AND

b. the corporation’s principle place of business
2. Insurance Company’s Citizenship is:

a. its state of incorporation, AND

b. its principle place of business, AND

c. the state of the insured person (customer) if the insurance company is not joined as a D

3. Executors/Trustees are citizens of the state of the decedent/beneficiary, with regard to related claims
Why have Diversity Jurisdiction? original (and only) jurisdiction we gave to federal courts in 1789, until 1875. 
· Created so as to prevent local prejudice against outsiders in a state court

· Federal Judges are appointed for life
· State Judges are elected for term - endorsed by attorneys who contribute to their campaigns, etc.

· Cutting Edge Issue: today there is much debate as to whether diversity J is needed.  No longer any prejudice. Chief Justice Reinquist has considered abolishing it.
Mas v. Perry

· Diversity of Citizenship must exist at time complaint is filed. 

· Burden of proving diversity is on party invoking federal jurisdiction

· Citizenship: Both citizen of US and a domiciliary of that State (mere residence is not sufficient for diversity purposes)
· Diversity does not exist if there are aliens on both sides of the case.
· Domicile: trigger for diversity J is the concept of domicile (mere intention is not sufficient to change domicile)

· must be physically present to prove intent to domicile in a state
· Place of true, fixed and permanent home and principle establishment, and to which he has the intention of returning whenever he is absent therefrom.

· Change of domicile is effected only by (a) Taking up residence in a diff domicile, with (b) the intention to remain there.
· 28 USCA § 1359 seeks to control manipulation of diversity J (assignment to attorney is not sufficient)

a. Before 1988, there was much opportunity to create or defeat diversity when a claim was made on behalf of an estate by selecting an executor or administrator of the desired citizenship (Piper Aircraft) 

b. Amendment stated that rep of estate would be citizen of same state as the decedent

2. Doe defendants in order to sue Does in fed court on grounds of diversity, must claim they are of diverse citizenship

a. for purposes of removal, § 1441(a) provides that Ds sued under fictitious names shall be disregarded

3. Falsely admitting existence of Diversity: Often, Ds can lull Ps into thinking that jurisdiction is proper until it is too late to file suit in state court

a. Defense counsel may knowingly conceal absence of diversity in hopes that SOL will run

i. Involved filling inadequate responses, misleading answers to interrogatories, filing improper counterclaims, etc.

ii. Ds attorneys were punished in this case

b. Dismissing Nondiverse Defendant: P can cure jurisdictional problems created by lack of complete diversity by dismissing as to the nondiverse D unless that D is indispensable under Rule 19(b). – may do this under Rule 15 amendment
c. Collusive joinder - Adding improper Ds for purpose of obtaining monetary minimum or subject matter J via diversity
d. Fraudulent Joinder – P fraudulently joins D to defeat diversity J
4. The idea behind the monetary minimum: to exclude inconsequential cases from the federal courts while keeping the federal courts open to all and not just the well-to-do.
a. Must be in good faith: Court cannot dismiss on monetary insufficiency unless it concludes that the damage claim is not in good faith
b. Joinder rules under Rule 18 allow aggregation of claims, no matter their relationship.  Rule 20 does not allow aggregation of claims to satisfy the monetary requirement.

c. Counterclaims are not allowed to be added to the monetary award to satisfy the minimum where the initial claim was less than the minimum.

5. Defenses or motions to defeat SMJ
a. Rule 12(b)(1) – motion to dismiss on lack of SMJ
b. Rule 12(h)(1) – SMJ is most favored defense, cannot be waived

2nd Hurdle: Personal Jurisdiction
In answering a question of personal jurisdiction (PJ), one must ask: is the D amenable to suit? - You never need jurisdiction over the plaintiff - P is there voluntarily
1. Is he amenable under Traditional Bases of Service for PJ?
1. Physical Presence – tag jurisdiction (Pennoyer) 

a. Personally served while in forum 
b. Transient jurisdiction was in mind when the 14th Amendment was adopted in 1868: courts of a State have jurisdiction over nonresidents who are physically present in the State. The state has the power to hale before its courts any individual within its borders, no matter how fleeting his visit. (Burnham)
c. Scalia in Burnham( Must follow the “tradition” of due process, the “pedigree” of our laws – the history of natural law and custom of every state

i. If we want to change, we must all agree.  

ii. Not just one state or in one case such as this – that is not enough to change or comport with modern notions of justice
d. Fraudulent Inducement – invalidates service where plaintiff has lured defendant into the jurisdiction with falsehoods.
2. Voluntary Appearance or Consent  
a. General Appearance to fight merits
b. Default Judgment – D fails to appear, deemed admittance to allegations and subjects himself to PJ (this preserves his ability to fight PJ later in diff forum)

c. Waiver/implied consent – use of highways is purposeful availment – attorney general is served on Ds behalf (Hess)
d. Contract clauses 

3. Involuntary 
a. Some state laws require appointment of a registered agent in order to do business 

i. If not, consent to service on state official – eg. attorney general

4. Domicile – if a citizen or resident then there is jurisdiction regardless of presence
a. Residents accord privileges and obtain protection from state, must answer for them

b. Assures that there is at least one place he may always be sued.
5. Attach property in suit (Quasi in rem)- limit is value of property (Shaffer)
a. so long as you seize the property in the beginning

b. must be related to claim, still governed by minimum contacts of  Shoe (Shaffer)
2. If none of the traditional exceptions apply ( 2 part test of Due Process Clause is applied
Due Process Clause of 14th Amendment:

limits the power of a state court to render a valid personal judgment against a nonresident defendant.

· A judgment rendered in violation of due process is void in the rendering State and is not entitled to full faith and credit elsewhere.

· Due process requires that the D be given adequate notice of the suit, and be subject to the personal jurisdiction of the court

· This protects the D against the burdens of litigating in a distant or inconvenient forum, and is described in terms of reasonableness and fairness

· Acts to ensure that the States, through their courts, do not reach out beyond the limits imposed on them by their status as coequal sovereigns in a federal system
1. First, is he amenable under the constitutional limits of the 14th Amendment?
a. Must consider the statutory language of the states Long Arm Statute
i. constitutionally: must demonstrate that there is some positive law (statute or law) by which defendant is subject to suit
ii. The constn’l language is not self-executed - state has right to determine how far to extend the power of its courts to the limits of the clause, so long as not extra-constitutional (Hess).
iii. Limit is defined in the State’s Long Arm Statute
1. if exam question does not define, create decision tree:

a. one fork assumes full limits

b. other fork not to full extent, hard to determine, short answer
iv. Types of Long Arm Statutes

1. where legislature goes to the full extent of due process (open to all claims)
2. where the legislature does not go to the extent of due process

a. e.g. We only hear specific jurisdictional claims

b. even in these states, the courts have interpreted it to do go to full extent
3. where some contain specific provisions, but then contain a catch-all clause at end

a. e.g. - If person who does the following, he submits himself to jurisdiction

i. Transaction of any business within the state

ii. Commission of a tortuous act within the state

iii. Ownership, use, or possession of any real estate in this state

iv. Contracting to insure any person, property or risk located within this state at time of contracting, etc.
v. If the statute is rewritten, you are amenable to suit again 
1. amendable under the new terms of the statute b/c you were only tried under the issues of the old statute
vi. Texas - long arm statute has been interpreted to go to the full extent of Due Process Clause

1. SCOTUS has accepted a state’s interpretation of full due process in WWV  
2. There is no diff in territorial reach b/w a state court and a federal court

2. Second: Relatedness to claim: determine Specific or General Jurisdiction
a. Determining b/w specific and general: Be very, very clear about what the cause of action is in case

i. Determine the elements in the claim.  

ii. If you cannot determine the elements of the claim without including forum state, then there is likely specific jurisdiction. (there is relatedness)

iii. If all of the elements can be proved without mention of the forum, then the claim is likely unrelated and the case is general jurisdiction
b. Specific Jurisdiction = claim specific

i. Elements must be related or cause of action must arise out of activities within the forum

ii. forum state may have interest in the claim, which gives the jurisdiction greater weight.  The less sufficient the forum state’s interest in protecting its citizens or laws or statutes, the less likely there is jurisdiction specifically. 

1. committal of a single act (car accident – WWV)
2. committal of a severe or tortious act
c. General Jurisdiction = claim blind; Why do we have general jurisdiction?

i. Safe harbour rule? – allow Ps at least one place to file suit without jurisdictional issues (place of incorporation or maybe principle place of bus.) – No case support on this
ii. Regulatory Interest is key: contact is so substantial (Perkins) and/or continuous and systematic (Shoe) that it triggers:

1. State’s Regulatory Interest in a person that comes very close to a resident

a. consider Convenience/fairness to D

b. State has sovereign right to regulate behavior of almost citizens
c. Exxon may be as close to being a resident in Texas as is possible
2. Purposeful availment of the benefits of the forum (Perkins, Helico, Shoe, WWV)
d. Once determined, apply minimum contacts test accordingly 

i. based on quality and nature of contact - Doctrine of corporate presence (Shoe) 
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3. Third: Apply the two prong test of Minimum Contacts
a. 1st Prong: Purposeful Availment indicates that:


i. D purposefully avails itself through its activities within the forum, such that they invoke the benefits and protections of forum’s laws (WWV, Burger King, Helico)
1. certain causes of action are easier to show purposeful availment –such as intentional torts or breaches of contracts that are specific to the claim (Burger King)
ii. Can be determined by: 
1. Purposeful intent to do business or direct product towards forum state (WWV)
2. intent indicates they should reasonable anticipate being haled into court b/c:
a. The state has a right to enforce orderly conduct of its near residents
i. D takes advantage of the benefits and protections of state

ii. D purposely seeks out or directs business of his own accord

iii. D solicits business in state, markets in state

iv. D signs a waiver clause to be subject to suit

b. Anticipation is logical Under Due Process, b/c Ds can structure their primary conduct to avoid or protect against suit with minimum assurance
i. clear notice as to where it is subject to suit (Shaffer)
ii. where it can alleviate the risk of burdensome litigation by procuring insurance

iii. where risks may be too great and thus allowing a choice to severe its connection with the State (WWV)
3. Conduct that can indicate intent or purpose:

a. Single sale or substantial and continuous flow of products (Shoe ,McGee)
b. Business headquarters, principle place of business, place of incorporation, assets, agents, extensive facilities, etc.
c. Prior Lawsuits: Have they ever been a P in forum or a D in forum

d. Did they advertise in the forum, or who solicited whom? 

i. Is there a K
ii. Designing the product for market in the forum

iii. Making money from it?

iv. Establishing channels for providing regular advise to customers in forum
v. Marketing product through a distributor who has agreed to serve as the sales agent in the forum (Asahi and Gray)

1. Middleman or direct?

e. Foreseeability of use of product (stream of commerce)

i. Hard to gain jurisdiction if there is no foreseeability that products will end up there – must purposely direct towards (WWV)
ii. But, the products will end up somewhere – where is that likely?

f. Value, volume and hazardousness –Steven’s dissent (no case support)
i. conducted harmful or pervasive activities
4. Contacts Not enough

a. K with out-of-state party is not sufficient unless related to claim (Helicol)

i. Training to fly choppers in forum (perhaps)
b. Mere purchase visits not enough (Helicol)

c. Unilateral contact (bank withdrawal, etc.) not enough (Helicol)

d. Even accepting a position as a director of a corporation is not enough for personal jurisdiction over that person.

i. The person is not consenting to be hailed into court there

ii. He is not intending to purposely avail himself 

iii. Some states do enforce this in their long arm statutes however
e. Must be a substantial connection, either a continuous business transaction or of a nature so substantial to justify jurisdiction (CMMC)

5. Stream of Commerce – 3 views concerning that are fuzzy
a. WWV – Stream of Commerce Plus - Consumer’s unilateral act of bringing the Ds product into the forum State is not sufficient alone (WW Volks) 

i. Mere foreseeability is not enough, it has never been a sufficient benchmark for personal jurisdiction under the Due Process Clause

ii. Too expansive - amenability would travel with the chattel

iii. D must purposefully direct action at the forum State, not just merely place product  in the stream of commerce, otherwise cannot anticipate being haled into court there
b. Gray – Stream of Commerce Plus occurs in component manufacturing when design or direct product with knowledge that it will end up in forum
i. placing in the stream enough where original manufacturer’s intentional conduct made it aware of amenability
1. he benefits economically from State’s laws and regulations of commercial activity if those goods wind up in the forum state
2. there was a regular and anticipated flow of products
ii. Nonresident’s tortious act submits them to PJ – place of injury is determining factor
iii. Diff b/w a case where goods reach a distant State thru a chain of distribution (stream of commerce as that in Gray) and a case where the goods reach the same State b/c of a consumer (World Wide)
c. Asahi - Stream of Commerce Alone (Brennan) vs. the majority (O’Connor) default to WWV (Stream of Commerce Plus) – no real authority
i. O’Connor - simply placing a product in the stream of commerce directly or through distributors is not enough, there must be more

1. more indicates that you are aware or have the intent to direct that product to the forum state, either through distributors or whatever
ii. Brennan states that placing in stream alone is enough
iii. Stevens, supporting the Plus regime indicated volume, value, etc.
b. 2nd Prong: Reasonableness – Traditional Notions of Fair Play
i. The contacts must be such that maintenance of the suit “does not offend traditional notions of fair play and substantial justice” (Asahi)
ii. Must consider following factors in fairness issue:

1. Burden on the defendant (inconvenience) – weakened by McGee
a. has been relaxed of late due to changes in American economy  - no longer as burdensome and inconvenient for P or D to travel to foreign forums

b. also can be accommodated by transfer of venue
2. Interests of the forum state in adjudicating the suit
3. Plaintiff’s interest in obtaining convenient and effective relief 

4. The interstate judicial system’s interest in obtaining the most efficient resolution of controversies

5. Shared interest of the several States in furthering fundamental substantive social policies (how this will affect other forums laws – is their a clash)

a. What are the policy implications – will it dampen foreign trade?
b. Can be accommodated by application of forum’s choice of law rules
iii. Must remember the intentions of the Framers: to have a common market of free-trade and no separate economic entities, yet allow state to maintain sovereignty and power to try cases in their courts

iv. The Due Process Clause does not contemplate minimal contacts or inconvenience or State’s strong interest. As an instrument of interstate federalism, it may still divest the power of a State to render a valid judgment
“You danced only once.”
Scalia believes that making two parts to the Due Process Test was wrong.  It makes no sense!! Perhaps fairness is not really separate from minimum contacts!
· If you establish minimum contacts, it is unlikely that fairness will overrule 
· There must be minimum contacts and then you must meet the rules of fairness, BUT with well established minimum contacts, you have already won the day, b/c it is only fair and just if you have established that qualitative analysis

· There are some exceptional cases (Asahi – Plaintiffs location tips scale the other way) where fairness will scour the minimum contacts, but it will be rare

· How you apply the reasonable fairness factor is usually secondary to the establishment of minimum contacts

· Burden of proof lies with Plaintiff on minimum contacts and it lies with Defendant on fairness

Full faith and credit is relevant when you have a judgment in one state court and want it acknowledged in another state’s court – Art IV of Const.
· Second state is bound to enforce that judgment under the full faith and credit clause

· Lack of Full Faith and credit can be used to attack PJ – prove a procedural error in the initial suit
· no P jurisdiction ( won’t understand the necessary laws ( can’t try the case validly ( no full faith and credit ( judgment dismissed for lack of J

· Must have a court that is familiar with the laws and subject matter of suit
· How to attack personal jurisdiction:

· Collateral attack – only by Default Judgment
· Federal court reviewing a state court judgment

· Allowed when you ignore a suit (Default Judgment), you can challenge jurisdiction in another venue (perhaps federal)

· only way to attack a default judgment is in a collateral attack:

· demonstrate that there was something defective about the notice or jurisdiction
· Direct attack/ appeal is within the same system

· by voluntarily answering to suit and arguing merits, can appeal in that system

· by filing 12(b)(2) can attack PJ, may loose, but can appeal within that system only

· Once case decided, may never argue the merits again in any forum

· Prevents trying cases over and over again until get result you want (forum shopping)

· puts an end to litigation
· Can only appeal on a procedural error within same system

· Strict Territoriality Rule - The 14th Amendment declares direct attacks on jurisdiction as a violation of due process.

· This protects the relative rights of states as sovereigns

· Every state has the “exclusive jurisdiction” of persons and property within it and, as a corollary, that no state may exercise “direct” jurisdiction over persons or property outside it (Pennoyer).

· has been undermined by the shift to minimum contacts

Three flavors of Jurisdiction:

1. In personam – judgment that makes the defendant personally liable; the power a court has to bind you personally to a judgment

a. If liable, and has to pay money, can affect the property in the state

b. Service and jurisdiction are not the same thing

i. Just b/c you need or make service, it is not sufficient for jurisdiction
ii. and, just b/c you have jurisdiction does not mean that you can always serve them in the same manner (personal or in rem)
2. in rem - about property alone; judgment that permits the court to dispose of the property in accordance with the outcome of the litigation
a. property must be attached at time of suit

b. Effective only to the extent that it extinguishes the claimed rights of persons in the property involved, so that it has a personal impact on them despite the description.

c. Personal jurisdiction is not necessary for the state to exercise its power over the property

i. Physical presence of property within the state vests the state with jurisdiction to adjudicate the rights of any individual, whether in the state or not, in that property.

1. This may allow a state to adjudicate the rights of anyone in the world, but only for rights in that particular property

2. Limited to the amount of the property in damages
3. MUST meet minimum contacts test for Personal J (Shaffer)
3. quasi in rem – Jurisdiction obtained by attaching property owned by D in the State in order to obtain PJ over him. 
a. Damages limited to the value of the in state property

b. property is not the concern, the action is purely in personam, it is just that the state lacks authority to assert in personam

i. Eg. you go to another state and file suit for rent based on property there, but ask the court to apply your own states law, this is quasi in rem

1. it is not in personam alone, b/c you are using the land as a jurisdictional hook in order to satisfy the personal judgment

a. the only connection D has to forum is property, no personal matter

c. subject to Minimum Contacts Test (Shafer)
i. Property must be related to cause of action (arise from claim)

ii. Property may suggest the existence of other ties among the defendant, the State, and the litigation (State’s Interest)

iii. Must satisfy: Reasonableness and Purposeful Availment
d. Quasi in rem is no different than in personam when the defendant is absent from the forum – they both must satisfy the litigation-related requirement

i. All suits against nonresidents are on the same constitutional footing

1. If personal jurisdiction would not be permitted, neither shall an indirect assertion (quasi in rem)

Objecting to Jurisdiction
Rule 12: Objections and Defenses
(a) When Presented: time frame for parties to respond

1) Answer and Complaint

2) Cross-Claims and Counterclaims

3) Extension for United States

4) Exceptions to Time Limits

(b) How Presented
i. all defenses must be made in answer, except for those made in pre answer motion:

1. lack of SMJ

2. lack of PJ

3. improper venue

4. insufficiency of process

5. insufficiency of service of process

6. failure to state a claim upon which relief can be granted
7. failure to join a party under Rule 19

a. other defenses to claims not requiring an answer

ii. Implied Motion for Summary Judgment:

1. A 12(b)(6) motion shall be treated as a motion for SJ (as per Rule 56) if:

a. 12(b)(6) motion is made, AND

b. matters outside the pleading are presented to the court (which are not excluded by the court)

iii. Consolidated Defense: All 12(b) motions must be made before pleadings if a “consolidated defense” is used as per Rule 12(g)
iv. where no response to a pleading is required, the above responses may be made at trial
(c) Motion for Judgment on the Pleadings
1) This motion may be made after the pleadings if it does not delay trial

2) If matters outside pleadings are presented and accepted by court court, this becomes a Rule 56 motion for SJ (and all parties shall be given a reasonable opportunity to present all material pertinent to such a motion)

(d) Preliminary Hearings – on any motions (under 12(b)(1)-(7)) shall be granted upon the request of any party, unless the judge decides to defer the hearing until trial.

(e) Motion for a More Definite Statement (12(e))
1) This motion may be made if P’s pleadings are too vague/ambiguous so that D cannot reasonably frame a response

2) The motion must point out the defects in Ps pleadings

3) If granted, the P must re-plead within 10-days of the notice of motion (otherwise the court may strike pleadings or make any other order).

(f) Motion to Strike – the court may order to strike something from the pleadings if it contains
1) Insufficient defenses

2) Redundancies

3) Immaterialities

4) Scandalous matter

(g) Consolidating Defense
1) a party can make a Consolidated Defense in order to join motions under this rule with any other motions available to the D

2) if this motion is made, any available Rule 12(b) defenses that are omitted will be deemed to be waived (unless allowed by 12(h)) – use it or loose it

(h) Waiver or Preservation of Defenses
1) Objection to 

A. Lack of PJ (12(b)(2)), or

B. Improper venue (Rule 12(b)(3)), or

C. Insufficiency of process (Rule 12(b)(4)), or

D. Insufficiency of service (12b5) will be waived if:

a. Omitted from Consolidated motions (12(g)) – make one, must make all!!!, OR
b. Not in Responsive Pleadings, in a motion (as per 12(b)), or in amendment (under 15a)

2) Motions which may be made at trial or in pleadings:


A. Failure to state a valid claim (12b6)

B. Failure to join a third party under Rule 19 (12b7)

3) Motion for lack of SMJ (12b1) may be made AT ANY TIME – even after judgment

3rd Hurdle: Venue and Transfer
Personal jurisdiction determines the territorial reach of states, does the state have the power to hear the case?

Venue asks - What is the right place, within this sovereign’s realm, to hear the case.

· Venue rules are mostly statutory
28 U.S.C § 1391: Venue – establishes venue for claims not covered by a special statute
A. Diversity Case: if a case has federal jurisdiction based solely on diversity, it may be brought:
1. Residence: in the district court where any Defendant (no matter if corp or individual) resides, if all Defendants reside in same state, or
2. in the district court where substantial events or property is located, or
3. if no other district can hear the case, then in may be heard wherever all Ds are subject to personal jurisdiction at the commencement of action
i. if no such place is available, the parties must bring separate suits
ii. fallback only applies if 1 and 2 is not available
B. Federal Question (as defined in § 1331)
1. in the district court where any D resides, if all Ds reside in same state, OR
2. in the district court where substantial events or property is located, OR
3. if no other district is available, then the suit may be brought wherever any one D may be found
C. Corporation modifications
1. wherever a corporation is subject to PJ at commencement of the action
a. any district where minimum contacts provides PJ
b. eg. Where duly authorized officers or agents are engaged in representing or acting for employee members.

2. if none available, look to the district with the most significant contacts
3. if there is no particular district in the state in which the company ahs enough contacts for PJ, but the state as a whole “qualifies” (under minimum contacts test), the entire state is considered to have PJ over the D corporation
a. NOTE: the majority of cases have indicated that registering to do business in a state is enough for personal jurisdiction, and thus may indicate that any venue within that state is proper
· purposeful availment
· voluntarily consented to suit there by registering
D. Venue of an Alien – may be sued in any district

The “Fallback Option”
· Subsection 3 is meant to cover the cases in which no substantial part of the events happened in the US and in which all the Ds do not reside in the same state

· Also, if personal jurisdiction can be obtained but the federal venue limitations preclude suit in a forum, it may still be possible to sue in state court if the venue rules are different there.

28 USC § 1392: Multiple Districts – if Ds reside or have property located in more than one district, P can bring the action in any of those districts.

Transfer

28 USC § 1404: Change of Venue – 
· a case can only be transferred to a court “where it might have been brought originally”
· Transfer Discretionary – a District Court is not forced to hear a case when the original court agrees to transfer a case to it

· The Ps choice of forum shall rarely be disturbed, but the court must waive venue if the forum prejudices D.
· Under 1404 transfer, the transferring forum’s laws follow the D wherever he will go – original state’s laws still apply (Van Dusen v. Barrack) ( p.835 footnote)
· Favorability of laws is not considered in FNC, unless the new forum would be completely inadequate to provide remedy
Forum Non Conveniens: 2 part balancing test (Piper)

FNC rules created in state statutes, must make sure there is one in the statutory language in order to apply in suit.

Dismissal depends upon:

1. adequate and available alternative forum
a. an alternative forum must have jurisdiction to hear the case, and when trial in the chosen forum would establish oppressiveness and vexation to a D out of all proportion to Ps convenience, 

b. or when the chosen forum is inappropriate b/c of considerations affecting the court’s own administrative and legal problems

c. very low threshold, courts rarely fail to overcome this prong

d. to violate this hump ( 1) not subject to suit in forum; 2) can show that there is significantly inadequate or literally no remedy at all (ie. court is corrupt, no chance of prevailing, etc.)
i. will bar dismissal if change of law in other forum will drastically affect remedies
ii. courts often allow dismissal in return for waiver of SOL, or waiver of something else 
iii. Creative Provision: to avoid the other forum failing to allow remedy, the dismissing court may place a provision on its dismissal that if the P is left with no remedy in the other court b/c of dismissal, they may be allowed to bring suit again in this forum.

e. D may also consent to go elsewhere

2. balancing of private and public interest
a. the factors are all weighed evenly – very similar to “reasonableness”

b. Private Interest Factors 
i. Parties residences

ii. Relative ease of access to sources of proof

iii. Availability of compulsory process for attendance of unwilling witnesses

1. Cost of obtaining willing witnesses

iv. Possibility of view of premises; situs of cause of action

v. Any other factor that makes trial easy, expeditious, and inexpensive

c. Public interest factors
i. administrative difficulties from court congestion

ii. local interest in having controversies decided at home

iii. interest in having the trial of a diversity case in a forum that is at home with the law that must govern the action

iv. avoidance of unnecessary problems in conflict of laws or application of foreign law

v. unfairness of burdening citizens in an unrelated forum with jury duty
d. In General
i. central focus is on convenience - where would fewer evidentiary problems be imposed?
ii. Not enough to dismiss merely b/c the laws will be unfavorable to the P
iii. If substantial weight were given to the possibility of a change in law, there would be no need for the rule. – it will rarely result in dismissal
iv. strong presumption in favor of P’s choice of forum ( can only be overcome when the private and public interest factors clearly point towards trial in an alternative forum.
1. The presumption applies with less force when the interested parties are foreign
2. A foreign Ps choice deserves less deference

Piper Aircraft Co. v. Reyno

· All Ds must join for removal

· It is presumed when you move to transfer via 1404, that venue was proper in the district that venue was initially laid

· Transfer in 1404 only implies that the laws of another forum would be more proper or suit more convenient
· § 1446(a) Internal Venue Provision - says you can only remove a case to a division within your forum (eg. from Harris county to SD of Texas)
· § 1406 allows a judge to cure any defect in venue by transferring the suit to a proper forum
· How can a judge in a court that lacks jurisdiction have the power to move a D to another forum as is suggested by 1441(e)? (Goldlawr case)
· Venue was proper under 1391(a)(3) – personal jurisdiction; because as a corporation they likely sold significant planes in Cali and thus under 1391(c) they are residents of that state if personal jurisdiction can be found.  1391(c) allows corporation to be residents under 1391(a)(3).
What justifies a doctrine of FNC?

· Escape valve to prevent overcrowding of courts

· Sovereign (state) interest!!!!!! – to the extent that some other forum court has a greater interest in the case than the current forum 

· This is not held in any case – not Piper, or any other, but it is apparent

· It is an abuse of discretion to ignore the public-private factors, however, the ultimate prize is STATE INTEREST

· Scottland has a greater interest than the US, thus SCOTUS dismissed to allow them to try the case

· SCOTUS hides this overarching goal by emphasizing convenience and the other interest factors

What the courts say on Forum Conveniens is very diff from what they are actually doing

· Ugly truth is that if it is dismissed on forum non, it is done

· Almost every suit dismissed in this manner are settled for pennies thereafter, never going to the other forum proposed

· Thus, this is a life and death battle – b/c if dismissed on FNC, it is over

Relevant Defenses

Rule 12(b)(3) – Objecting to Venue: a motion for improper venue need not appear in answer. But, if D makes a pre-answer consolidated defense (12(g)), must include all 12(b)s that are wanted or else they are waived (except those allowed by 12(h) – which allows improper venue to be motioned for in responsive pleading, consolidated defense, or in an amendment under 15(a))

Choice of Law Rules (COL)
A. Gov’t Interest Analysis

a. Courts determine which state interest is greater in having its law applied

b. A Choice of Law Rule – one way a jurisdiction decides what substantive law will be applied

i. Applying the COL rules of a state does not mean that the substantive laws of that state are applied

1. Each state has its own method of determining what laws to apply

a. may be PA, may be Ohio, maybe Scottish
B. For COL purposes we do not require the bar to be as high as in jurisdictional purposes.  
a. COL is critical to the D, and the law is that the transferor court law applies b/c otherwise it would give the D an unfair choice to change the laws just b/c of conveniences.
C. If Hartzell had attempted to dismiss on forum non in CA state court and failed, they would have been stuck there, subjected to CA COL rules.  Removal to Fed court allowed them to transfer if they failed, thus leaving them an avenue to other COL rules (those in PA).

· By transfer, the PA COL rules determined that Ohio laws were proper
Removal Jurisdiction

Removal statutes were amended to create uniformity in period for removal throughout federal system. 

28 USCA § 1441(a),(b) – Actions Removable Generally -  provide that Ds may remove to federal court in any civil action brought in a State court of which the district courts of the US have original jurisdiction.

· Not a constitutional writ, only found in the statutes.

· If D is resident in state - Cannot remove a case to federal court where one of the Ds is a resident of the state forum where suit is brought. There is no prejudice. It is his own state.

· Often, certain Ds are fraudulently joined so as to prevent removal

· This destroys diversity jurisdiction

· Occurred in WWV – suit was in NY, Audi and Volvo were not residents, but Seaway and WWV were residents of NY (included for the sole purpose of preventing removal to fed court) 

· The whole fight was about Seaway and WWV, then, once they were out of suit, the case was removed. 
· 1441(c) – separate and independent claim removal (linked to Supplemental)

· an entire case can be removed where the suit contains a separate and independent claim or cause of action over which federal courts have original J

1446(b) – Procedure for Removal – D shall be allowed 30 days from service, and in some cases more than 30 days depending upon when the complaint is received.

1. if summons and complaint are served together, the 30 day period for removal runs at once

2. if the D is served with the summons but the complaint is furnished to the D sometime after, the period fro removal runs from the D’s receipt of the complaint

3. if the D is served with the summons and the complaint is filed in court, but under local rules, service of the complaint is not required, the removal period runs from the date the complaint is made available through filing
4. if the complaint is filed in court prior to any service, the removal period runs from the service of the summons

· The time period allowed is supported by Rule 4(a) (not an official party until served summons) and Rule 12(a)(1)(A) (D must serve an answer within 20 days of being served with summons or complaint.

· Avoids forcing a D to take steps to remove before he knows what the suit is about

· 1446(b) allows 30 days to remove a case that was not originally removable (added a diversity defendant) from the time that it was first ascertained removal was possible

· A case that becomes removable on diversity grounds may not be removed more than a year later
· Must file it in place wanting to remove to, do not have to ask state court’s permission. It is simply removed.

§ 1447(c) – Remand – D removes b/c he claims P has artfully plead around federal question, the burden is then moved to P. The P then moves for remand to state jurisdiction on the basis of a defect in removal procedure within 30 days after filing of the notice of removal, and directs remand at any time that it appears that the court lacks subject matter jurisdiction.

· Failure to make motion in that 30 days waives the objection

Supplemental Jurisdiction
United Mine Workers of America v. Gibbs
Can we attach state claim to a federal claim?
· Does this violate art. III 

· Does this violate the statutory language

· Should the court enter judgment even if there is constitutional and statutory permissibility; did he have the discretion to set aside the claims (ie. As in Forum Non Conv.)

NOTE: There are federal statutes that don’t allow a private right of action, don’t let a private P to recover remedies in any court (would not allow original J under § 1331) – for instance, can’t get punitive damages in car wreck - 
3 part Test for determining supplemental jurisdiction (28 USC § 1367)
1. 1367(a) - Is there a substantial federal question? Anchor claim must be valid. 
· Meets constitutional requirements (art. III § 2) (Osborn interprets limits of  art III – very expansive, only need a substantial federal ingredient, 1367(a) allowed full breadth of art III)

· Meets § 1331 statutory requirements (original J)
· It is not frivolous and is substantial
· If federal claim not substantial, then case dismissed via 12(b)(1)
· federal courts are courts of limited jurisdiction, as imposed by the Constitution (art III) and Congress in §§1331,1332 

· NOTE: If there was complete diversity, would not matter if case was state or federal question – diversity in itself is enough via 1332

2. 1367(a) - If answer “yes” above (validity), then ask does the state claim arise out of common nucleus of operative fact?(Gibbs and Palmer)
· Common nucleus of operative fact can be:

· Total identity of all facts needed to support federal and state claim

· Substantial factual overlap without total identity

· Common transactional origin

· Similar to the requirements of a counterclaim
· Same transaction = flexible meaning including a logical relationship where the essential facts enter into and constitute in part the cause of action set forth in state claim.

· Last sentence in 1367(a) codifies the Finley decision that additional parties may be brought under pendent J if claims so warrant

· § 1367(b) – deals with the situation in which the only basis for original federal J is diversity (§1332), and a party is attempting to join additional claims or parties to the original diversity J. 

· Used in 3rd party practice (Rule 14) or necessary party practice (Rule 19) or intervention (Rule 24). 

· must have same occurrence or transaction to hear state claims in federal court where there is original federal jurisdiction

· § 1367(b) – A sues B, B then impleads C, A cannot sue C unless C is from a foreign jurisdiction – must be diversity! 

· Supplemental J does not extend to 3rd parties when there is not complete diversity under 1332

· Prevents A and B from getting into cahoots and allowing C to be sued in federal court on an invalid claim

· Related to SMJ - if you find that SMJ is proper, then you have reached discretion land
3. 1367(c) - Should the court exercise its discretion to allow Pendent J? (Gibbs)
· It normally should, but in its discretion, the court MAY consider whether:
· claim raises a novel or complex issue of state law
· state claim substantially predominates over the claim that gave federal court original jurisdiction
· the district court has dismissed all claims over which it has original jurisdiction 
· any exceptional circumstances (split on courts as to what this means)

· Once it appears that the state claim constitutes the real body of a case, to which the federal claim is only an appendage, the state claim may fairly be dismissed – but this is not required
· Can be determined at any time during litigation (pleadings, pre-trial discovery, or trial itself)

· if all the federal claims which granted federal J are dismissed, the state claims are likely to be dismissed, but do not have to be!

· b/c uncertainty about state law usually precludes exercise of pendent J after dismissal of the federal claim (Gibbs)
· especially when federal claim is preemptive

· was more rigid under Gibbs (dismissed Fed, should dismiss state), 1367 relaxed this holding to allow more discretion

· Reasons the court normally should exercise discretion:

· Judicial efficiency (avoid trying case in two places)
· Federal Interest – in protecting its right to adjudicate a federal question that arises from the same nucleus of operative fact as a state claim
· Convenience/Fairness to litigants – want the federal courts to be open to litigants, want to avoid deterring litigants from having access to fed crts. 
· Pendent J allows access
· Must be a basis of SMJ, and when there is a basis, the power of the federal court to hear that claim, which on its own would not be within federal J, is allowed.  
There is an open question as to whether Congress intended to codify pendent and ancillary jurisdiction in § 1367. It seems that ancillary jurisdiction (ie. Injunctive power over a state claim) is still available – not codified by § 1367!

NOTE: What happens if you bring suit and the law, of which you are dependent upon, changes? The judge can dismiss the suit.

When can D move to dismiss:

Rule 56

12(b)(6) – pre-answer motion for failure to state a claim for relief

12(b)(1) – not until after try 12(b)(6)

12(e) – motion for judgment on the pleadings (after answer has been given)

1367(d) – when state claim is dismissed for discretionary reasons, you have 30 days before statute of limitations begins to run or runs.  It is a grace period. 

The Choice of Law Problem in Federal Court
What law should be applied (state or federal)

Swift v. Tyson - THE OLD VERSION of Choice of Law – law of land for 96 years

§ 34 of Rules of Decisions Acts indicate: The decisions of courts are not laws. They are, at most, only evidence of what the laws are.  The laws of a state are the rules and enactments promulgated by the legislative authority thereof, or long established local customs. This is akin to natural or picking the law out of the sky (as in Pennoyer).

· The federal courts are free to decide what the common law of the state is, or should be in terms of general law issues.
· It is not to suggest that there is a choice b/w state or federal law where both tribunals are called upon to perform like functions (both federal and state law could apply). 

· It is limited to local uses, does not extend to the laws of contracts or other things commercial in nature.

· Especially where the outcome under use of one law would be contrary to the outcome with use of the other (Swift)
· Swift allowed federal judges to ignore state law without having to declare it unconstitutional – not in a statute, don’t have to follow it
· Diversity J gave Swift its necessary vitality

· Taxi Cab case – could not use state law in Kentucky to incorporate and create a monopoly – but, could do so in federal court
· In the century that follows the Story decision, many things happen

· Major social and political changes

· This is the era of substantive due process
· This led to Erie decision
Erie Railroad v. Tompkins - state law was recognized as substantive law in federal court 

Problems with swift: an unconstitutional assumption of powers by the Court of US

· Swift had political and social defects

· Political – tension b/w judicial power and legislative power

· Social – abuses of diversity J, and the pro-corporation bias of Swift
· Swift misinterpreted: Federal courts exercise of power of state law was to include common law as well as statutory law
· Difficulty in applying b/c state courts persistence to use their own opinions for common law

· Introduced discrimination towards the citizen that diversity of citizenship was created in order to protect the non-citizen from.

· Non-citizen D has privilege of selecting the court

· No equal protection of the law

· In protecting the uniformity of law of US, the doctrine prevented uniformity of administration at the state level

· “general law” to broad, it has no definition

· Individuals and corporations could abuse it via removing and availing citizenship (person) or reincorporating in a diff state – forum shopping
· No Constitution or Congress basis: there is no power of federal courts to determine general common law rules to apply to a state?  Federal general common law does not exist. Cannot determine the laws that are applicable to states.

Erie Doctrine: Federal courts in diversity actions apply the substantive law of the state in which they sit.  

· "Law" includes common law as well as statutory law.  

· Procedural issues should be deciphered by federal law

· Problem!!!! – what is procedural? There is great controversy over Erie today b/c it is unclear what is procedural 
· State law says Judge decides punitive damages
· Fed law says Jury decides punitive damages
· Is Jury procedural?
· In diversity actions federal courts must treat the decisions of the state courts in the jurisdiction in which they sit as a source of law.  

· I.e., a federal court in a diversity case must apply the same law that the state court would apply.  

· There is no longer a "federal common law," a federal court must apply the common law of the state.  

· The rule of Erie serves the purposes of discouraging forum shopping and avoiding the unfair administration of laws (i.e., avoiding the potential for state and federal courts sitting in the same state reaching different outcomes based on the same facts.)

PLEADINGS (Rule 7, 8, 9 and 10)
Rule 7.  Pleadings Allowed; Form of Motions

Allowable Pleadings include:
1. the complaint

2. the answer

3. a reply to a counterclaim

4. an answer to a cross-claim

5. a third party complaint (if the party was not an original party under Rule 14)

6. a third party answer (if 3rd party complaint was served)

7. a reply to an answer or third party answer (allowed only upon court orders)
Motions and other Papers

1. requirements for an application for an order

a. must be made in writing - writing not required if made at hearing or trial

b. shall state grounds for motion with particularity
c. shall state relief sought
2. all rules regarding form of pleadings and captioning apply (numbering)

3. all motions must be signed in accordance with Rule 11

Demurrers, Pleas, etc., Abolished: demurrers, pleas and exceptions (for insufficiency of pleading) shall not be used.

Rule 8.  General Rules of Pleading 

1. Claims for relief must contain:
a. Short and plain statement upon which relief can be granted
i. 12(b)(5) – failure to state claim upon which relief can be granted

b. Short and plain statement about jurisdiction.

c. A demand for judgment for relief
2. Answers - Defenses; Form of denials:

a. A party has 20 days after the complaint was served to file an answer

i. Extended for out of state service

ii. Can be delayed with waiver (60 days) and 12(b) motions

b. Pleader shall state (Short and plain) defenses to each claim asserted, and admit or deny the allegations

3. Options to answer:

a. Deny/admit outright

b. Denying for lack of sufficient knowledge or information (to admit or deny) - treated as a denial 

i. Exception: it is insufficient (even in good faith) if the D has control over obtaining the knowledge necessary for determining the validity of allegation

ii. not appropriate if D should have known of a particular fact – then considered an admission
iii. David v. Crompton Knowles: initial denial was false, the ∆ knew or should have known, deemed admission.

c. Can claim allegations are vague and request more definitive statement (more information) 12(e)
i. Only if unintelligible, not if lacks detail b/c Rule 8 does not require detail
d. Disputing facts: Pleader intends to deny only a part of an allegation, he shall specify what is true and deny only the remainder
e. Types of Denials which a pleader may make:
i. Specific denial – applying to only parts of the pleading
ii. Complete denial – applying to entire complaint
iii. General denial – applying to the entire complaint, except paragraphs specified
f. Affirmative Defenses – admitting to the allegations, yet including a “but” clause (usually claiming contributory fault)
g. Counterclaim – D presents claims against 3rd parties
h. Implead – bring in 3rd party
i. No denial ( deemed admitted; unless a responsive pleading not required

j. File 12(b) pre-answer motions (see above)

i. The hardest thing is determining when you can file motions for responses

ii. Motion to dismiss under 12(b)(6) means claim is legally insufficient - Rule 8 counterpart
1. 12(b)(6) motions rather infrequent, granted very seldom
a. b/c Rule 8 is low standard to meet

b. too early in case; unfair -  the court wants more stuff to happen before it dismisses

iii. Defendants don’t file them much b/c it might be a strategic blunder to let the plaintiff know that there is a problem with the claim (even though plaintiff can later amend).  

iv. This gives def. a rightful chance for directed verdict or summary judgment.

1. don’t want to lay all your cards on the table

2. hold back the trump card b/c it may be better in the end.

4. Consistency of Pleadings – 
a. Allegations must be concise and direct
b. May make as many as want
i. Can be in one count or defense, or as separate ones
ii. A relationship b/w claims is not necessary
iii. If one statement is improper, it does not negate the entire pleading (only that allegation that is improper)
5. Pleadings must be construed so as to promote substantial justice

6. Purpose of Rule 8: fair notice to the D. Can have a complaint that gives fair notice under Rule 8 but is frivolous and not allowed under Rule 11.  Similarly, can have vague allegations allowed under Rule 11 that are not allowed under Rule 8.
Gillespie v. Goodyear Service Stores

RULE:  A complaint must contain “plain and concise statement of the facts constituting a cause of action . . .” 
· Must be facts rather than conclusions
· so as to disclose the issuable facts determinative of the plaintiff’s right to relief

· Where the complaint merely alleges conclusions and not facts, it fails to state a cause of action and is demurrable

Swierkiewicz – Rule 8 (a)(2)
· Complaint need not contain facts and instead must contain only “a short and plain statement of the claim showing that the pleader is entitled to relief.”

· Evidentiary standards (like those of prima facie cases and the McDonnell holding) cannot be applied to a pleading requirement.  
· A pleading only requires short claim indicating grounds upon which entitled to relief. 
· Complaint must only indicate sufficient grounds, not proof or evidence of the claim 

· Proof is not needed b/c it would “constrict” the role of the pleading. 
· A notice pleading system does not require a plaintiff to plea a prima facie case. 
· Rule 8 pleading standard: set up to focus litigation on the merits of a claim and giving notice without regard to whether the claim will succeed on it merits.

David v. Crompton Rule 8
The court struck the answer (then a denial), which then left the defendant without an answer.  When there is no answer, it is deemed an admission to the complaint. An averment will be deemed admitted when the matter is obviously one as to which defendant has knowledge or information.

US v. Board of Harbor Commissioners

· Motion for a more definite statement pursuant to Rule 12 (e) is inappropriate when the requirements of Rule 8 have been satisfied.  
· 12(e) only permitted when pleading is so vague or ambiguous that a party cannot reasonably be required to frame a responsive pleading, the party may move for a more definite statement before interposing a response.  
· ordinarily restricted to situations where a pleading suffers from “unintelligibility rather than the want of detail.” 
· If the requirements of Rule 8 are satisfied and the opposing party is fairly notified of the nature of the claim, then a Rule 12(e) is inappropriate.  
· Cannot be used in an effort to “flesh out” the Ps case
· The “evidentiary information” they sought was more the subject of discovery under Rules 26 – 36.

Rule 12.  Defenses and Objections (see above)
1. CAVEAT:  pre-trial motions should not be used unless they can end the suit b/c they might alert the π that there is a defect in their case.  We do not want to educate the π or give them any information.
2. Rule 12g: “then available” allows an assertion of a defense that would otherwise be waived if information was not available when filing pre-trial motions or answers.  Ignorance is not an excuse.
Rule 9.  Pleading Special Matters

Special matters require more detailed pleadings:
· Special Matters include:

· Civil rights cases

· Preexisting conditions or things difficult for Ds to foresee

· Fraud, mistake, condition of the mind

1. Circumstances constituting fraud or mistake shall be stated with particularity so that they provide a special factual foundation for otherwise conclusory allegations
2. RATIONALE: distrust that people will bring frivolous/false suits

a. Especially hard to prove fraud cases - complicated, numerous parties.

b. Reputation - Fraud will damage the reputation of Ds, can’t just let people allege untrue things (Ross v. A. H. Robins)
i. If you are going to sue, you better raise the bar and have facts

ii. Why is fraud different from any other injury that can be claimed?

1. It isn’t – there is no diff b/w stock or injury due to the shield in terms of reputation

2. Millions of women were lied to, told it was safe, does their case require heightened pleading? NO

3. Do we even need a Rule 9?

iii. Reputation seems like a lame reason, but it is a reason

c. In terrorem settlement - Intimidating the defendant into settlement without just cause
3. Malice, intent, knowledge, and other conditions of the mind may be averred to generally.  

4. Special Damages(Rule 9(g)) – must be pleaded in the complaint

a. Especially needed if a preexisting condition must be proven in the particular claim

Ross v. A.H. Robins Company
The court stated that Rule 9(b) is a special pleading requirement contrary to the general approach adopted by Rule 8.  It serves 3 purposes here: 

1) it assures the defendant of “fair notice” of what the plaintiff’s claim is and the grounds upon which it rests 

2) it grows out of “the desire to protect defendants from the harm that comes to their reputations or to their goodwill when they are charged with serious wrongdoing;” 
3) it operates to diminish the possibility that “’a plaintiff with a largely groundless claim [will be able] to simply take up the time of a number of people [through discovery], thus representing an in terrorem increment of the settlement value, increases its value through fear, rather than attempting to reveal relevant evidence.
4) Court does not expect plaintiff to state the defendant’s actual knowledge, but plaintiff can be required to supply factual basis for their conclusory allegations regarding that knowledge. 
a. failed to indicate when the defendant came into knowledge of the critical information.  They must “fix more definitively” the time issues. 
5) Rule 12(b)(6) – Dismissal - is another way Robins could have moved to dismiss
a. may have the opportunity to replead if original pleading dismissed
b. The opportunity to replead is law in Texas.
c. Only have to have enough grounds to get past 12(b)(6) – liberal pleading standard
d. The extent of evidence that we require to make a claim depends upon the Rule that you file under.

Rule 10. Form of Pleadings
1) Captions; Names of Parties

a. Every pleading requires a caption with:

i. Name of Court

ii. Title of Action

iii. File Number

iv. Type of Pleading (see 7(a) – ex. Answer, complaint)

v. name of first party on each side

b. if the pleading is a complaint it must also include the names of all parties

2) Separate Statements

a. All allegations shall be made in NUMBERED paragraphs
b. Each paragraph is limited to a single set of circumstances
c. In later paragraphs, may refer to previous ones by number
Comparing Student Complaint with Actual Complaint in Swierk. Case

· We did not give a statement of claims, the actual claims did

· They only restate facts in reference to the specific claims that have been violated (Title VII and ADEA)

· Apply the pertinent violations

· You track the statutory language and then enter in your facts

Class Complaint Version: one averment per numbered paragraph

1) This is an employment discrimination lawsuit brought by Mr. S who was empoloyed as VP and CUO of Sorema.  He is alleging violation of two federal statues – Title VII and ADEA

2) Mr. S is currently 53 and is of Hungarian descent.  Include his address and info – where is he a resident

3) Jurisdictional allegations

4) Work History; what was his previous experience and level of knowledge?

5) Who Sorema is: NY Company owned and operated by French parent company

6) He came to work in 1989, and worked for 6 years

7) Was demoted with no justification, was actually an excellent employee as per all of his evaluations

8) After demotion, plaintiff made efforts to get company to hear his side of story and hear his complaints.  He was rebuffed.

9) Replaced by young (32 years), inexperienced person

10) Young upstart was French

11) Mr. Chavel, the boss, is French

12) ONCE STORY IS TOLD, THEN TELL HOW HE WAS INJURED!

13) He lost his job and has been unemployed for ______ years.  He has since been depressed and is suffering emotional trauma.  Discuss how he was injured.

PRAYER FOR RELIEF

Mr. S respectfully requests the Court to award judgment in favor of him and against SOREMA, and to accord him the following relief:

a) $10 million dollars, or the amount sufficient to compensate him for his injuries sustained by Sorema

b) give him his job back

c) all other relief to which Mr. S may be entitled in law and in equity

DEMAND FOR JURY TRIAL

Mr. S demands . . . 

Sanctions for Improper Pleadings (Certification) - Rule 11
Duties:
· Duty to investigate – investigate the legitimacy of a claim before filing/signing a pleading

· Duty to mitigate – if suing for lawyers’ fees, duty to mitigate by attempting to dismiss the case early on

Requirements for Sanctions: 

· P attempts to bring a frivolous suit, or

· P brings insubstantial claims to court

· the court can impose Rule 11 sanctions even if P moves to dismiss the case, since P’s dismissal does not terminate the Court’s power over the case (see Rule 41).

Review of Rule 11 decisions:

· Appellate Court’s should use either:
· Abuse of discretion standard to see if the evidence is grossly misinterpreted, OR

· Error of law standard

· Appellate Crt shall not dispute whether the Dist. Crt was correct in determining facts applicable to Rule 11.

· Only attorneys’ fees incurred while the case is in the Dist Crt are recoupable (not appellate fees)

Rule 11. Signing of Pleadings, Motions, and Other Papers

a. Signature: by the lawyer or the pleader, include address and phone number; If missing, court can strike
a. Representations to court – a signature implies that, to best of signer’s knowledge, with reasonably inquiry, the pleading is:
i. made with a Proper purpose – not to harass or cause unnecessary cost or delay
ii. Warranted by Existing Law – or a non frivolous argument to change existing law
iii. Well grounded in Fact – likely to be reasonably supported by fact

iv. Based on Evidence – denials of factual contentions are based on evidence or reasonably based on lack of belief/information

b. Sanctions – if Rule 11(b) is violated, the court may impose sanctions to lawyers/signers:

i. How sanctions are initiated:

1. by motion:

a. must be made separately from other motions

b. motion must state violation of Rule 11(b)

c. may only be filed if the pleading is not corrected within 21 days of service (Harbor rule)

d. the court may award the winner reasonable expense and fees incurred in making or opposing the motion

e. law firms will be held jointly liable – absent exceptional circumstances
2. on court’s initiative: if the court initiates the sanctions (by Order to Show Cause), the burden of proof will fall on the pleader to show that it is not in violation, and the 21 day harbor period does not exist.
a. court not required to impose sanctions on attorneys, may not decide to
c. Limitations of Sanctions – limited to what is sufficient to deter repetitions of conduct. May include:

i. Non-monetary damages; Penalties paid to court; Payment of another party’s fees

ii. Purpose:  to deter, not to compensate.
d. Not applicable to Discovery – Rule 11 does not apply to:

i. Disclosures

ii. Discovery requests

iii. Responses

iv. Objections

v. Motions subject to provisions in Rules 26-37.

1.  “Safe Harbor” allows the π 21 days after the motion for sanctions to amend or withdraw claims before the motion can be filed with the court.

a. Lesson:  a party should file for dismissal (56, 12(b)(6), 12(c)) AFTER it files for sanctions.  If SJ is granted, then there is nothing to sanction (no paper, claim or defense left to amend or withdraw) and the party seeking sanctions is out of luck because the 21 day period was not allowed.
Albright v Upjohn

· attorneys had ample time to investigate her claim 
· 11 months elapsed from the time of cause of action and the date complaint was filed
· sufficient time for further investigation which may have uncovered any other documents confirming Upjohn’s involvement
· attorneys failed to disclose that 
· the claim against Upjohn was ‘well grounded in fact’ - Rule 11 
· that there existed any likelihood that additional medical records would be located that could not have been found through reasonable inquiry prior to filing
The 1993 Amendment to Rule 11:

· enacted in response to the concern that frivolous litigation had gotten out of hand

· amended to make it more difficult to get sanctions

· Now you need “evidentiary support”
· suggests that you may search for evidence through investigation and may be more permissive

· If witnesses say one thing, client says another

· Recreate the accident

· My witness is more credible

· I have done cases like this before, and I believe the facts to be such

· Evidentiary support makes claims more stringent in that: You have a continuing obligation to ensure that claims maintain evidentiary, even after claim is accepted – UNTIL you are 100% sure

· Created “safe harbor provision”

· Given 21 days to file appeal to sanctions and 21 days to amend the complaint to avoid sanctions
· Must correct claim of sanctions by this time (must be imposition of sanctions in order to do so)
· Makes it very hard to get sanctions
· Creates Risk in Answering with insufficient info: Why not just deny, why bother indicating lack of knowledge?  
· B/c of Rule 11 says must do your best to investigate or sanctions may be brought
· You have to have sufficient basis in your response, just as the complaint must (applies to both)
Amendments to Pleadings – Rule 15
Rule 15.  Amended and Supplemental Pleadings

(a) Amendments

1. Can amend a pleading unless justice shall not be freely served by it:

a. Right to 1 non-permissive amendment before answer or responsive pleading, or 

i. In a non-responsive pleading, 20 days after pleading served and their is no action on the trial calendar, 
b. otherwise must be done as a matter of course
i. Must request by leave of court, or

ii. by written consent of the other party (if really good lawyer).

1. b/c must have time to respond and investigate for defense

2. Answering amendments: must be done within the LONGER of:

a. 10 days after service of the amendment, OR
b. the time remaining within the original 20 day response period (from initial pleading)

(b) Amendments to conform to the Evidence

1. Issues expressly or implicitly consented to by parties are considered to have been raised in pleadings (although never were)

2. parties may raise a motion to amend the pleadings (to conform to the evidence) at any time, even after judgment – this is to promote liberal pleadings and to encourage judgment on the merits instead of pleading
3. if the party objects to amendments, new evidence, or issues not explicitly included in pleadings, the court may still grant/allow if it will promote justice (and the other party cannot show prejudice)

4. Court may grant a continuance to allow the objecting party to meet the evidence

(c) Relation Back of Amendments: Amendments will be considered to relate back to the date of the original pleading if:

1. permitted by law providing for the SOL in the case, OR

2. they are related to the original claims (arise out of the same conduct, transaction, or occurrence – Gold Dust, Crompton), OR

a. Same Basic Injury Test to determine same occurrence, Swartz v. Gold Dust Casino
i. one injury

ii. different invasions of the party’s primary right

iii. different breaches of the same duty
b. this will mean same evidence, witnesses, etc – no prejudice, judicially efficient
3. there were misidentified parties in original claim. Such amendments will relate back to date of pleading only upon reasonable notice IF:

a. a party has received notice of the action and will  not be prejudiced in maintaining a defense on the merits (Gold Dust – dual CEO), AND

i. prejudice may involve inability to obtain evidence or witnesses b/c it has been so long since the cause of action
ii. or, have not had enough time to investigate or bring in 3rd party (architect, engineer, workers, etc.)

iii. bad faith and causing undue delay
iv. BUT, violation of SOL alone is not enough (Swartz)
b. new party knew or should have known that the action would have been taken against her, but for the fact that there was a mistake as to her actual identity

i. If there is a new ∆, he must receive notice within the limitations period (formal notice is not required, Swartz holding that proposed amended plea sufficient notice) and the ∆ should have known that the action would have been brought against him if not for a mistaken identity.
c. Reasons NOT to allow amendments:

i. Undue prejudice

ii. Undue delay and bad faith

3. Main Goal of Liberal Amendments: so the case can be tried on its merits.

a. Goal of Liberal Pleadings: Courts usually allow amendments to pleadings unless the adverse party can show that he will be prejudiced (ex. The SOL would have barred the claim)

b. Opposing party has burden of showing that he will be prejudiced
Statute of Limitations and Relation Back (15c)

· The Relation Back Doctrine moves the effective date of the action/amendment back to the date of the original pleadings (within the SOL)

· Requirements: 

· Notice must be given to all potential Ds

· The D may not be prejudiced (eg. It should have known about the complaint/problem – Gold Dust)

· Burden rests on the party opposing the “Relation Back” to show prejudice
· Application – the Relation Back doctrine applies only if:
· Typically only used where there is a misnomer error (misnamed (spelling) parties, etc.)

· may be allowed if master-servant or invitor-invitee relationship exists
· Court does not allow use when you forget to name a party

· If the parties are co-tortfeasors (then they must be individually named and informed before the SOL runs out)

· Allowed in Gold Dust only b/c he wore two hats and had notice and reason to know
· Doe Pleadings: courts dislike and rarely allow “Doe” pleadings (where unable to determine who D is and then later amend when that information/name is gained)
· Acceptable Notice: The SOL may be extended with the Court’s discretion if the D is aware or should have been aware that the claim is being made against ti before the SOL runs out

· If D is a complete stranger to suit, SOL will run

· He is prejudiced: no longer evidence, witnesses gone, not same occurrence, etc.

The primary lesson is that Rule 15 allows for LIBERAL PLEADINGS!! 

Rule 15(c)(2) - What is “same basic conduct, transaction, or occurrence?”

· It is very broad, consistent with the rest of Rule 15 

· Allows liberal amendments

· We want things decided on the merits, not on these technicalities

· The same basic injury rule was allowed b/c the courts want to focus on the merits
Rule15(c)(3) - The current attitude in the courts is that we ought to be very strict in allowing new parties to be brought in

· They see a mistake as to be strictly construed (not just a misspelling, etc.)

· If you make a mistake, it is your fault

· This also makes Doe pleadings disliked

Counterclaims & Cross-Claims, Rule 13

Rule 13.  Counterclaims and Cross-claims

1. Compulsory Counterclaims:  arise out of the same transaction or occurrence, no independent basis of federal jurisdiction is required.

a. Same Evidence Test is used to define logical relationship or same occurrence, Wigglesworth v. Teamsters Local Union.
b. Use it or lose it, avoids conflicting judgments over the same fight – Trial efficiency
i. If compulsory and you don’t assert it in response to the counterclaim, you loose the ability to discount it in a separate suit (USE IT or LOOSE IT)

ii. precluded from asserting it in a separate action so the court system does not have to litigate the issue later
2. Permissive Counterclaim:  does not arise out of the same transaction or occurrence and independent grounds for jurisdiction is required.

Question to ask in a counterclaim case: is the counterclaim compulsory or permissive?
1. Four tests for counterclaim compulsoriness: 
a. are the issues of fact and law raised the same?
b. would res judicata bar a subsequent suit on D’s claim absent the compulsory counterclaim?

c. Will substantially the same evidence support or refute P’s claim as well as D’s counterclaim?
d. Is there any logical relation b/w the claim and the counterclaim?
2. If compulsory, must be the same transaction

a. Moore v New York Cotton Exchange defined transaction:
b. Transaction = is a word of flexibility in counterclaims, such that it may include a series of many occurrences, depending not so much upon the immediateness of their connection as upon their logical relationship
2. Then, must determine the logical relationship
a. Uses same evidence standard - Bose case says a logical relationship means . . .does the occurrence arise out of the same evidence
i. Test is evidence now, not occurrence
1. in calling third parties to testify, would same people be called on both sides? If not, diff evidence
b. Same Evidence Test
i. Related to Rule 15: “same basic injury test” in Schwartz – but focused on “occurrence”

1. allow relation back b/c same occurrence - so long as no prejudice
a. judicially efficient
b. based on liberal pleadings to avoid technicalities and get to merits
ii. Related to Supplemental Jurisdiction statute 
1. if P asserts a federal claim against D, he is allowed to append a state claim to the federal claim so long as it arises out of the same “common nucleus of operative fact.” 
a. fairness for both P and D and keeping Fed courts open

b. In Wigs, the only way the counterclaim could remain in federal court is if the state jurisdictional claim was ancillary, arose out of same logical relationship.

c. Now we have compulsory and permissive

iii. Same transaction and occurrence means diff things in Wiggs v Schwartz

1. Determining what those terms mean is a major issue

2. It starts with Rule 8

a. Plain and concise on the merits

b. We do a lot of things thereafter so the jury does not have to figure out the mess in the end

c. All Rules attempt to get unfrivolous merits 

d. Efficiency = if it is the same basic fight, why try it twice
e. Prevents risks the potential of inconsistent verdicts
i. in case 1 the P wins, and in case 2 the D wins, the relief is cancelled out or principles violated
1. Res judicata
2. Collateral estoppel
3. maintain our concurrent federal-state court system
Pre-trial Discovery

A. The Scope of Broad Discovery

Instruments of discovery created by FRCP 26-37 are vital to preparation for trial, shifting the battle away from pleadings and serving as:

1. A device to narrow and clarify the basic issues b/w parties

2. A device for ascertaining the facts, or information as to the whereabouts of facts relative to the issues
3. It does away with the “fishing expedition” and surprise of trial and creates organization.
4. But, may still be exploited, and often adversaries are still surprised at trial

· Very costly - often prevents average citizen the ability to afford legal remedy

· Attorney can cause delay and excessive expense via the rules of discovery

· attorneys can abuse discovery, drag out a case, and allow the more financially solvent party to prevail by exhausting resources

B. Initial Disclosures and Other Timing Issues

Pay attention to these strategies: sequence, timing, cost effectiveness

Sequence of Discovery

· Pre-suit filing (before action is filed) – INFORMAL discovery

· Check with class action suit that is ongoing (contact attorneys or check public records of motions filed – docket sheet)
· Legal research of the substantive issues of the case
· TALK to CLIENT!!!! very important, least expensive, he knows the story
· If corp. especially, can be exhaustive
· The docs that already exist are right there
· Other public information
· Contact experts in the area

· There is a consulting expert (keeping them pure by not letting them testify) is an invaluable resource – consultants cannot testify

· His reliance is not discoverable

· Anything that a regular testifying expert (one who testifies at trial) relies upon in coming to their opinion is discoverable (why the dam broke, any files, journals, memo, etc.)

· Only fair to assess the credibility of the witness

· Thus, would like to maintain some consulting experts during discovery

· These informal discovery options are much less costly
· Post-suit filing – FORMAL discovery (26(f); 16(b); 26(f))
· Rule 26(f) is an obligation only once a suit has been filed, 21 days before scheduling conference is held with judge/court under Rule 16(b).
· Rule 16 conference must be held 90 days after Ds answer, or 120 days after the date the suit was served
· So, 21 days before this, the 26(f) conference b/w attorneys must be had
· Initial mandatory disclosure (26(a))

· Must provide/be given names and addresses of all persons likely to have discoverable info

· Came into effect in 1993, but jurisdictions could opt out of it.

· However, now (after 2000) it is not opt-outable – every side has to trade this info

· Timing: Must be given 14 days after 26a mandatory conference

· Cost: Least expensive, Form prepared; standard questions; objections highly disfavored

· Interrogatories (Rule 33)

· Formal discovery cannot commence under 26(a) until the Rule 26(f) meeting

· Rarely used first – b/c limited to 25

· don’t want to use them up, don’t want to waste them b/c they are limited

· Must be very good at framing the question – b/c of limitation

· Inexpensive device, but spawns many discovery disputes

· Problems:

· Too susceptible to abuse 

· Simple to write, but very burdensome to answer b/c can be pages upon pages of questions

· Limited to 25 per party, unless otherwise stipulated by court

· Often the answer is not helpful, very general or avoids disclosing too much harmful info

· If narrative answer is sought, deposition might provide better means

· Useful for:

· identifying witnesses

· discovering location of documents

· obtaining precise information (# of widgets sold in state in June)

· a party confronted by a large organizational opponent

· The contention interrogatory

· Questions are not improper merely b/c they seek to elicit an opinion, even where they seek an opinion about the application of law to fact

· Effective way of exploring the basis for an adversary’s position

· court may defer duty to answer until discovery has ended

· may provide the predicate for a motion for SJ based on non-existence of evidence supporting critical part of Ps case

· cannot send interrogatory to non-party
· Cost: expense involves tailoring to specific facts of case. Estimate is 30 hours to prepare, at roughly $200/hour = 6K, not to mention costs associated with handling the documents and the objections. No cost if contingency fee.

· Time: Ds must respond within 30 days of service of interrogatories. Can be sent anytime after suit filed

· If you don’t waive an objection to an interrogatory in your written response, you waive that right 
· Rule 31 – depositions on written questions, when you want someone or some entity to authenticate some documents
· Request for Production of Documents (Rule 34)

· Want to do it as early as possible

· The docs are the best thing you will find

· How do you know which question to ask? It is ok to be less artful b/c can ask as many as you want. 

· permits parties to demand an opportunity to inpsect and copy documents and other tangible things possessed by other parties

· Ps lawyer sends a request for production of docs to Ds lawyer

· Request should describe the docs w/ reasonable particularity (often categorical – eg. Pertaining to the meeting on Dec 2nd)

· Aided by categorization in rule 26(a)(1)(B)

· D serves a written response specifying items that will be made available or objecting to some or all of the requests

· Those requests that are agreed upon, D must assemble docs in its “possession, custody, or control.”

· Control has been extended to docs from others, that the party responding to discovery has “influence” over

· The “influence” test: you are in control of docs if you can influence the possessor to release them.

· 34(b) requires that the docs either be produced as they are kept by the producing party, or grouped according to the specifications of the request

· examination of material possessed by a nonparty requires a subpoena
· Cost: expense involves tailoring to specific facts of case. Estimate is 30 hours to prepare each set. Likely to send each set. 200/per hour = 12K, which also does not include costs of handling Ds objections, does not include the costs of reviewing documents produced.

· Time: Ds must respond within 30 days of service of requests. Can be sent anytime after suit filed.

· Physical or mental examination (Rule 35(a)) – requires stipulation or advance court approval

· The party’s condition must be in “controversy”

· must exist a good cause showing from the basis of the facts recorded
· Requests for Admissions (Rule 36)

· permits any party to send requests to any other party asking for an admission of the truth of any matter within the scope of Rule 26(b).  

· Deemed admitted unless denied specifically according to rule 8

· An admittance is deemed conclusively established for the purpose of the litigation at hand

· Admission cannot be used for any other action

· Not limited, asking questions to establish conclusive facts

· Failing to deny on time or at all is deemed an admittance

· They are like dynamite if you don’t handle them correctly

· Cost: expense involves tailoring to specific facts of case. Calculation is same as above, can get costly

· Time period: Ds must respond within 30 days of service of requests. Can be sent at anytime after suit filed.

· Depositions (Rule 30)

· Can be scheduled 30 days after filing of complaint and sometimes sooner if judge allows
· Limited to one day of 7 hours

· No more than 10 per side, unless agree otherwise or court allows
· Can also ask judge to allow you to redepose a witness if new facts arise, but usually prevented under 30(a)(2)(b).
· Potential deponents include: corporate reps, others within knowledge of relevant facts

· Even if you don’t know who to depose, Rule 30(b)(6) allows you to ask the company who will know the info
· Can ask witness to bring docs along, but invokes time limits of R.34

· Sanctions can be applied when a party witness fails to appear

· Nonparties must be served by subpoena (Rule 45)

· No geographical limitations for Parties being served

· Court may be asked to solve disputes over convenience of location of depositions
· When to Use: early on may get a witness when he and his counsel are not ready, or can clear up unknowns to create better interrogatories later

· BUT, speed may not be an advantage, you may also need more time to develop case and determine proper questions
· Cost: Most expensive discovery device, but can often yield the most significant info. Very costly - preparation, paralegal fees, reporter/video, 
· Advantages: 
· No time lag b/w question and answer, spontaneous answers and ability to follow up
· Background of the witness

· Request production of all documents discussed in the deposition. – carefully asking questions around the documents or having people explain what’s in them

· Can ask about specifics of conversations
· Is objectionable as hearsay - but the person still has to answer, it will only be removed from the record later after judge hears it
· Critically important b/c depositions are admissible evidence for motion for summary judgment, prior to objections
· Objections are rare - only where questions are improper

· examination proceeds, with testimony being taken subject to the objections

· Objections don’t seem very effective

· must avoid interfering with the deposition (Woodshedding the witness – witness’s lawyer tries to alert the witness to the pitfalls he will confront and school the witness in revealing as little as possible)
· objections stated concisely and in a non-argumentative manner

· Nothing can be taken off the record to allow consultation
· Can only instruct to not answer to preserve a witness’ privilege
· Primarily, depositions are about building your case, under the guise of gathering facts – perhaps attacking the credibility of the witness

· How to frame the Q: Open ended questions are fine, but it is extremely valuable to ask pointed questions!!!!

· Don’t allow them the chance to give answers you don’t want them to give

· “Ask . . it is the case, is it not, that you have had no prior experience building dams?”

· ask pointed, closed ended questions – they will give you more definitive information, they are permitted by the rules

· it is difficult to do, but very, very helpful in building your case
· Admissibility at trial – must be authenticated, perhaps by Rule 36 admissions to the information obtained in discovery in order to be admissible at trial

· it is all hearsay, and is governed by elaborate rules as to such

· any deposition may be used for impeachment at trial

· deposition may be used by an adverse party for any purpose

· deposition of a witness may be used for any purpose if not present at trial

· Duty to Supplement (Rule 26(e)) – if response is in some material respect incomplete or incorrect; but do not have to supplement your answer if the additional information has otherwise already been made available to the parties during discovery

· Attempts to address duplicate discovery

D. STRATEGY: Notice, Defending, Responding and Objecting

· Our system cannot deal with a 10K lawsuit, b/c hiring an attorney will be more than the cost of just paying or settling – discovery is very expensive
· Purpose of deposition – find information that is admissible or might be admissible at trial
· Much used – depositions are the most used tool in today’s suits
· Who – anyone who is a party pursuant to Rule 30, unless that person is a prisoner and must receive leave of court pursuant to 30(a)(2), or non-parties, but they must be within the subpoena of that court, and usually have to do where it is convenient to them
· Where to start? With the top executives, or with the lower level workers?
· Totally dependent upon the facts of the case, and is a challenging question
· Have an outline of where you are going, what Qs to ask:
· establish rules of definition
· Begin with background info of witness 
· Go through facts of case chronologically
· Don’t just ask open ended questions. Pointed Qs can help to build case
· Do not have to follow this model
· Perhaps you can shock them with a significant question up front, they are nervous and may respond nervously
· Or, you may jump around and catch them off guard
· Depends on the witness and your goal

Notice (Rule 30)

· Date of deposition must be reasonable in terms of time

· If you want them to bring documents, you have to give them 30 days from notice before the deposition – b/c that is the time limit for RFPs (Rule 34)

· If you want to take the deposition non-stenographically (video, court reporter, etc.), must indicate such in the notice

· If you want to do it by phone or some other new electronic means, must get agreement of counsel or court order, and must indicate such in notice

· If want to present the testimony of the dep in motion before trial, and you have taken the dep. Non-stenographically, then Rule 26(a)(3)(b) and Rule 30(2)(c) say you have to submit a written transcript of the dep.

· Under initial disclosure rule, you must disclose new facts by supplement (Rule 26), and you have to do this by written transcript 

· Rule 30(b)(6) – very powerful deposition

· Use it whenever you have a large agency or unnatural person as a witness

· Allows you to require that the entity designate a person to answer the questions you will have, as opposed to you having to call the right person

· Forces them to get the person or persons most qualified to respond

· One of the hardest things to respond to as defense council, b/c the person(s) you will designate under the 30b6 will be the persons that will be available to you, as defense, at trial

· So, you have to designate everyone that you plan on using, and risk giving your adversary information you want hidden

· If you designate 2 or more people to respond, their combined depositions are seen as one deposition for counting

Defending the Deposition

What to tell your client in preparation: 

· First - “tell the truth, no matter what” – want this to be in his head when asked what his attorney told him

· inform them of how, when and where it is going to happen – to make him as  comfortable with the process as possible

· “it may seem informal, but remember . . .everything is on the record!!! – DO NOT be too comfortable . . .

· must be cautious, b/c everything you say will be used at trial and may be used to impeach you”

· give them a heads up - warn him of what they may focus on – Woodshedding – but never tell him what to say or to change any facts

· the client is the one who will tell the story, not you

· it is only your job as attorney to advise him on the law and the process

· advise him to limit answer – “I am not a lawyer and don’t know what the legal situations are surrounding that, I do have moral obligations . . .”
· Do a practice run!!! – play the other lawyer, ask him questions, grill him with what the other side might, put it on video tape, show him what conduct does not look good or is distracting
· Remind your client to slow down – take a 3 second pause after the question before you respond when appropriate, speak slowly and clearly, and to stay on track
· Tell the client “Whenever I object, wait for my o.k before you answer”

· The very best answer your client can give, is to begin with “That’s not how I would put it”

· The attorney will either follow up with an open ended question “How would you put it” or dismiss the question all together

· Your client may get to put it in his own words then

· End the preparatory meeting with – Don’t forget to tell the truth

“The Usual Suspects”

The other cigar smoking laywer says “We gonna do this by the usual stipulations?” - that your client waives his right to read and sign the deposition, etc. Respond by emphasizing you will do this by the rules.

Objections
The only objections that you must make at deposition are those that cannot be cured by the court at trial (32d3). 

· When you object, the examination proceeds but is subject to the objections later (30(c))

· Hearsay and relevance can be cured later

· Questions that are vague or call for speculation cannot be cured at trial, b/c your client still has to answer and it will be difficult to suggest that it was vague or whatever when he does answer

· On important questions (the hot button areas), object non-the-less, you don’t loose anything by it.

· In state court there is very little that a lawyer can do to object (two forms), in federal court there are many other options such as: hearsay, not within his knowledge, speculation, etc; and can give speaking objections - a brief explanation of your objection (which serves to hint to your client not to answer)

· State court does not allow speaking objections
· Objection calls for legal conclusion (don’t allow person to lay out case for you)

· The one objection that a deposing lawyer has is: Objection, non-responsive
· Don’t want the witness to build a case for the opposing party, by objecting that the answer is non-responsive to the question, you can control the witness a little

· Must be stated concisely and non-argumentatively 
· Objections are stated in 26(b)(2) or may be privileged 
Discovery Disputes and Exemptions from Discovery

Privileged material is exempt from discovery.

· Attorney-client privilege: protects confidential communications between lawyer and client in which the client seeks legal advice in anticipation of litigation

· Work product

· Idea is to promote full disclosure by the client to the lawyer

· Rule 26(b)(3) – trial preparation materials

· Rule 26(a)(2) and (b)(4) – discovery from experts
Work Product Privilege (Hickman v. Taylor and Rule 26)
The work product of the lawyer is privileged material, and it includes the written statements, private memoranda, mental impressions, personal recollections and beliefs. 

· The lawyer must be allowed a certain degree of privacy

· Public policy prevents the discovery of privileged information b/c:

· Inefficiency, unfairness, and sharp practices would develop in the giving of legal advice

· Legal profession would be demoralized and the interests of clients and the cause of justice poorly served b/c client’s would withhold info

· We do not want an adversary to obtain information via the other party’s good preparation, effort, and expense.

· A lawyer cannot be expected to give his adversary his thoughts about the case

· Work product material is preserved to maintain some element of surprise for trial – a fair battle b/w adversaries

· Scalia feared these exact work product protection goals were being undermined in the 1993 amendment, as it was to expansive in what must be disclosed under Rule 26(a)(1) – initial disclosure. (p.369 n.2)

· These fears were ameliorated by the 2000 amendment, which changed the language, limiting disclosure of only that material that may be used to support a parties “claims or defenses”.  

· Burden: rests on the invader of privacy to establish adequate reasons for production of privileged material

· prevention of discovery must be shown to somehow prejudice the party 

· Not sufficient if the attorney can get the info from other discovery methods (interrogs and RFPs), instead of from a lawyer’s personal thoughts or recollection of conversation

· asking a lawyer to recall conversations with witnesses invites error and untrustworthiness

· The judge has discretion under Rule 26(c) to allow discovery of such materials, but only with a detailed showing that the material is paramount, crucial and not obtainable elsewhere

· For instance, where witnesses are no longer available or can be reached only with difficulty
· 26(b)(3) – only protects trial preparation materials 
· may permit discovery when mental impressions are the pivotal issue in the current litigation and the need for the material is compelling. 
· Protection is only afforded to information created in anticipation for trial
· The test of anticipation for trial: often depends on dates (when the attorney had communication in comparison to the date suit was filed. Ordinary course of business material does not count.

Attorney-Client Privilege

Today, A/C privilege is more central and controversial than ever

· Corporate wrongdoing –Enron, etc.

· Sarbanes-Oxley = requires the lawyer to go outside the company in reporting corporate wrongdoing

· Monumental shift in the privilege

· Great Concerns: Means that clients will be much more reluctant to share information with the lawyer, as he is required to report it (to SEC or whatever)

· Thus, our obligations as in-house or out-house counsel are expanding, undermining to an extent the attorney-client privilege

Upjohn Co. v. United States
· Undermined the control group test (clients are those persons who personify the corporation) b/c it limited privilege to the higher ranking officers
· the control group test limits the purpose of privilege in that clients will be reluctant to obtain legal advice, or fail to tell the truth
· Expansion of who may be client: privilege should apply to any communication between employees and a corporation’s attorney or person designated to take information for the client, so long as it was intended to be confidential and in anticipation of litigation
· privilege only protects the communications – not the underlying facts obtained from them
· communication must be:

· legal advice of any kind

· from a professional legal adviser in his capacity as such

· to a client

· must relate to litigation

· made in confidence and permanently protected from disclosure

· can be waived by implied conduct
Expert Witnesses

In Re Shell Oil Refinery
Rule 26(b)(4)(a) and (b)

· Non-testifying in house experts can be “retained and specially employed” and therefore fall within the parameters of 26(b)(4)(B) and prevent discovery of the testimony and information they contain. – consulting witness

· A party must show exceptional circumstances to break the restrictions of 26b4B. 

· That usually includes the inability to obtain equivalent information from other sources.

· Rule was created to protect trial strategy and prevent one party from gaining advantage from the diligent preparation and expense of the adversary.

· Exceptional circumstances must be just that

· An expert can give an opinion at trial, a consultant may not. 

· Expert testimony is discoverable, consultant testimony is not and is protected as work product

· Rule 26(b)(4) provides special protection for the expert not b/c of his info (the other party can get their own expert), but because we intend to prevent an adversary from avoiding any preparation and expense on his part in getting his own by using his adversaries expert.

Judgment As a Matter of Law
Summary Judgment: It is like a written trial, because if you win, it is over, if you loose, a settlement is in the offing. It is the end of civil litigation.
Motion for judgment as a matter of law (directed verdict or judgment n.o.v.) – seeks to establish that the non-movant has failed to meet his burden of production, there is no genuine issue of fact and the moving party is entitled to a judgment as a matter of law.

Burden Shifting

· Burden of Persuasion – which party must convince the trier of fact at trial of the accuracy of his factual assertions

· Burden of Production – concerns whether a party has sufficient evidence to go to trial in the first place – Summary Judgment concerns this burden

· Must be preponderance of evidence
· Means of controlling the jury – taking case out of their hands and granting directed verdict if there is not enough evidence

· Each party may shift his burden by presenting enough evidence that a reasonable fact finder of fact must find for him; it can be shifted back and forth

Adickes v. S.H. Kress & Co.

Rule 56 - The moving party has the burden of showing the absence of a genuine issue as to any material fact and the material lodged must be viewed in the light most favorable to the opposing party.

· Where the evidentiary matter in support of the motion does not establish the absence of a genuine issue, summary judgment must be denied even if no opposing evidentiary matter is presented.

· Must shift the burden of proof onto the nonmovant to succeed

· We do not require the nonmovant to produce any evidence until such mark has been achieved

· The D failed in their burden to negate the possibility that there was a conspiracy at SJ, despite that the burden of persuasion was on P at trail

Celotex Corp. v. Catrett 

NOTE: contrast this case with the Albright v. Upjohn, where they motioned for SJ prior to discovery – Rule 11 sanctions were brought
The burden flip-flops – all the movant has to do is “show” (point out) evidence that there is a lack of evidence to meet part one of their burden of proof. The second part is evaluating the P’s evidence that was produced to determine if SJ should be allowed. 

· But, the majority opinion is limited to cases in which the movant moves for SJ on a point that he does not bear the burden of proof at trial. 

· The critical opinion is White’s – It is not enough to move for summary judgment without supporting the motion in any way or with a conclusory assertion that the plaintiff has no evidence to prove his case.

· Controversial Law: It is generally the case that the movant has a very slight burden - they need only put on a slight case that there is no evidence in order to shift the burden to the non-movant. 

· Both sides, movants and nonmovant, routinely do more than is required.
Burden of establishing the nonexistence of a “genuine issue” is on party moving for SJ.

· Two components: 

· Burden of production – shifts to nonmover if satisfied by mover

· Burden of persuasion – ultimate burden, always remains with the mover

· Burden of persuasion is not decided unless and until the court finds the moving party has discharged its initial burden of production

· In Celotex, this burden was made slight - The moving party does not have to provide affidavits to support motion for SJ, but must go beyond the pleadings (56(e)).

· Burden of Persuasion – requires moving party to make prima facie showing (only pointing out) for SJ, and the manner of that showing depends upon which party will bear the burden of persuasion on the challenged claim at trial:

· If moving party will bear the burden:

· must support its motion with credible evidence, using any of the materials specified in 56(c) (does not have to be admissible evidence - hearsay)

· shifts the burden of production to the party opposing the motion and requires that party either to:

· produce evidentiary materials that demonstrate the existence of “genuine issue” for trial, or 

· submit an affidavit requesting additional time for discovery

· If nonmoving party will bear burden of persuasion at trial, then the party moving for SJ may satisfy the B/production in 2 ways:

· First, moving party may submit affirmative evidence that negates an essential element of the nonmoving party’s claim

· Second, the moving party may demonstrate to the Court that the nonmoving party’s evidence is insufficient to establish an essential element of the nonmoving party’s claim

· A conclusory assertion is not sufficient and would permit SJ procedure to be converted into a tool for harassment
· Rather, moving party must affirmatively show the absence of evidence in the record to support SJ, which may require:

· deposition of the nonmoving party’s witnesses, or 

· establishing inadequacy of documentary evidence

· or, where no evidence in record ( review for the court the admissions, interrogatories, and other exchanges b/w the parties

· Accordingly, the nonmoving party may defeat a motion for SJ that asserts that the nonmoving party has no evidence by calling attention to supporting evidence already in the record that was overlooked or ignored by the moving party

· Only by attacking all the evidence of record does the party seeking SJ satisfy Rule 56’s burden of production

Texas – Rule 156(a)

· Until 1997, the D bears a great burden to get past the first burden of production, they follow the Addicks holding – a heavy, heavy burden on the movant

· This is the traditional view of SJ

· In 1997, the forces of Tort Reform changed this

· The supreme court amended Rule 156(a)

· In addition to the traditional SJ rule, we have Rule 156(a)(i)

· 156(a)(i) is called a “no evidence” motion for SJ

· the burden then falls on the party who bears the burden at trial

· can also file a traditional motion for SJ

· Also, in Texas, evidence surrounding SJ must be in form of admissible evidence

· Cannot move for no evidence SJ until after adequate time, usually after discovery

· This gives adequate time for discovery

· The federal rule has no time frame

· SJs are rarely granted in Texas, whereas it is very common in Fed. Court







