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1. Applicable law and Article 2 Scope

a. Scope (public file)

b. UCC §§ 1-103; 2-102; 2-105; 2-106; 2-107; 2A-103

· Remember: Article 2 will apply to goods that are “moveable” at the time of the transaction.

· Look at all the terms of the K.

· What does each term mean?  

· Terms will be taken literally by their meaning?  (i.e. if something is to be delivered on Monday, with no time specified, then any time will do.)

· Going to take a practical interpretation (i.e. if delivery is to be on Monday, delivery at 2:30 AM is not practical)

· Then look to default rules (Article 2, then CL).  (i.e. if transaction involves the sale of a car, and the K makes no mention of warranties by seller, then Article 2 will cover this by default rules.)

· In a situation in which there is a K to install an A/C unit, Article 2 will apply to the sale of the A/C unit, and CL will apply to any real estate or services portions of the K should a claim arise.  Courts look to what the “predominant purpose” of the K is.  (i.e. is it a K for the sale of an A/C unit or is it a K for the installation of the unit?)

· In situations involving motion pictures, artistic quality disputes will be governed by CL and technical quality disputes will be governed by Article 2.

2. Interpretation: Parol Evidence in General

a. 428-441

i. Basic Concept

· Parol Evidence Rule ( can we go behind the express terms of the K to change or apply extraneous terms not expressed in the writing?  
· Parol Evidence = (1) alleged agreements, (2) possible fraud, (3) conditions precedent to the existance of the K, (4) practical construction of the K [i.e. business norms, trade usage, etc…]
ii. Application of the Rule

1. Traudt v. Nebraska Public Power District
· Tests used by court to determine whether or not the writing covers the agreement:
· 4-Corners Test ( on its face, does the document appear to express the finality of the agreement.
· Do Extraneous Terms Contradict Writing ( If so, then must see if the conflict was negotiated or integrated in the writing.
· Is There Integration ( does the writing say that all other terms are in the writing and nothing else.  If so, then other terms will not have effect.  
2. Masterson v. Sine
· If the evidence debated is not covered all in the writing, then it may be given consideration.
· This case allowed for less credibility to be applied to writings, though it allowed courts to enforce the intentions of the parties.
b. 463-469

i. Condition Precedent, Fraud, & The Parol Evidence Rule

1. Smith v. Rosenthal Toyota, Inc.
· If there is a condition to the K coming into existance (condition precedent), then parol evidence will not be barred.

· In general, courts want to prevent fraud and perjury, so parol evidence is limited in its applicability.
· Other concerns:
· If can’t depend on the writing, what good is it to have one anyway?
· For fairness and efficiency it is best to pay more attention to the writing itself.
c. UCC § 2-202

· May not use parol evidence to contradict the writing, but may bring it in to explain or supplement terms in the writing.
· If find the writing is complete, cannot even argue further in support of the parol evidence.  If the writing is complete, you can’t contradict or supplement it any further.
3. Parol Evidence: Course of Dealing and the Like

a. 442-451

i. UCC Parol Evidence Rule – Trade Usage, Prior Dealings

1. Ralph’s Distributing Co. v. AMF, Inc.
· We don’t have to ask questions about ambiguity or meaning of phrases in abstract terms, because you can bring in evidence of course of performance, course of dealing, and usage of trade to help explain or supplement the meaning of the K.  Can bring in fact that industry does this, so that’s what they meant to do.  
· Course of performance and course of dealing entail what the two parties do, and trade usage entails what everyone else does.
2. Columbia Nitrogen Corp. v. Royster Co.
· Properly proven, course of performance, course of dealing, and usage of trade can explain the K.  When you don’t exclude trade usage, we’re always going to let it in as evidence.
4. Parol Evidence: Merger Clauses

a. 441-442

i. Merger Clauses

· Looking at the “context” of the terms rather than their “meanings”.  This requires looking at the intent of the parties and the overall picture of their relationship.  
· Usually will not look to parol evidence unless there is ambiguity in the context of the K.  If ambiguous, then it will go to the jury.  If not, then the judge decides.
b. UCC § 2-209

c. Merger-cse (public file)

i. US Quest v. Kimmons
· Merger clause gives evidence against but does not preclude a claim of fraud.  If there had been ambiguity in the terms of the express terms, then the claim would have survived.
ii. Betaco Inc. v. Cessna
iii. Betaco Inc. v. Cessna (II)
· If the K is convinceably integrated, then the extraneous express warranties do not get admitted.  If the extraneous warranties were that important, they would have been in the K.  It is the responsibility of the parties to read the merger clause.  Tough luck if you don’t.  
· Court basically says that the merger clause coupled with the parol evidence rule keeps the express warranties out of litigation.
iv. C-Thru Container v. Midland Mfg.
· To prevent the introduction of trade usage, must negate it in the K.  Otherwise, the merger clause will have no meaning with respect to trade usage.  
· Of course, the terms added to the K when implementing trade usage must not contradict the terms of the K.
5. Interpretation: General Issues

a. 476-487

i. Standards of Interpretation

1. Mellon Bank v. Aetna Business Credit Corp.
· There are differences in opinion on the definition of the term “insolvency.”  
· When looking to interpret a K, ambiguity or partial integration is not required for the introduction of parol evidence.  However, the judge can determine if there is not any ambiguity in the term in dispute, thus preventing the introduction of parol evidence to explain the K term.
ii. Rules, Guides, & Maxims

· Interpreting terms of a K will be done by looking at the objective manifestations of the parties.  Sometimes the objective manifestations show no result.  The remedy could be to say that there never was a K.  
iii. Meaning of the Parties

· Going to look at and presume: (1) Contextual Interpretation – Surrounding Circumstances, (2) Purpose of the Parties, (3) The Transaction as a Whole, (4) Reasonable, Lawful, or Effective Interpretations, (5) Public Interest, (6) Contra Proferentum [reviewing against the interest of the drafter], (7) Expressio Unius Est Exclusio Alterius [the expression of one or more things of a class implies the exclusion of all not expressed], and (8) Ejusdem Generis [the meaning of the general language is said to be limited to matters similar in kind or classification to the enumerated specific terms].
· Other Presumptions: (1) ordinary or popular sense of words throughout the country are preferred absent countervailing evidence of the parties’ intentions, (2) technical terms given their technical meanings, (3) legal meanings given that interpretation, (4) usage of a trade, locality, profession or the like will supersede the meanings of words, (5) specific terms will qualify general terms, (6) multiple use of phrases or words will be interpreted the same throughout, (7) mistakes in grammar will be ordinarily corrected or disregarded, (8) handwritten provisions and typewritten provisions are favored over printed forms, and (9) where inconsistent intentions are manifested in different clauses, the intention manifested in the principal or more important clause is favored.
6. Interpretation: Meaning of Words

a. 487-496

i. Vague or Equivocal Meanings

1. Frigaliment Importing Co. v. BNS Int’l Sales Corp.
· “Chicken” case

· Dispute over what each party thought the word “chicken” means.  Because the definition without a qualifier is vague, there is no K.  However there became a K because the goods were accepted.  There was no K in the beginning because there was no mutual intent on the meaning of the term “chicken.”  

ii. Latent Ambiguity

1. Raffles v. Wichelhaus
· Court says no K because there was no mutual intent on the meaning of the term “Peerless” in the K.  Became a problem over what date the product would be shipped.  
· Court will put the loss on the one who could have avoided the problem (seller in this case).  Different from Chicken case because seller knew what buyer wanted – no ambiguity in the intent.
b. Meaning-cse (public file)

i. Computer Associates v. State Street Bank
· Dispute over a term was not so fundamental to the agreement that the court decided not to nullify the K.  When put in such a situation, Courts will try to seek a fair bargain for the parties.  The option is for the parties to nullify the K themselves or form another agreement on the meaning of the terms.
ii. Sharple v. Airtouch
7. Mutual Mistake

a. 496-508

i. Mutual Mistake

1. Hoell v. Waters
· Under mutual mistake, both parties may get out of the K if it is evident that both parties are focusing on the same thing, think that they’re right, then both be wrong.  Different from Peerless case because both parties there were focusing on different things. 

· Under unilateral mistake, buyer was mistaken in accepting seller’s representations.  Cannot always get out of the K when there is only a unilateral mistake.  There must be some evidence of fraud or something of the like for a K to be rescinded because of a unilateral mistake.  Even if there is no fraud, the K may be rescinded if there is evidence that the other party knew of the mistake.  

· Under mutual mistake, courts are not going to allocate loss.  Most likely will nullify the K.  

· Under unilateral mistake, the risk of loss is shifted to he who knew of the mistake and did not fix it.

· Court will usually impose a duty to protect yourself (i.e. checking against the deed to property to confirm representation of seller).  

· Courts will not allocate loss if it is not covered in the K.  

ii. Mistake in Offer

1. Speckel v. Perkins
· Lawyer’s secretary makes mistake in settlement offer sent to opposing side.  
· If an offer is too good to be true, Court will not enforce its acceptance.  
· Cannot snap up a good offer.
iii. Mistake in Expression

iv. Mistake of Subject Matter

1. Anderson Brothers Corp. v. O’Meara
· It is not up to the seller to figure out buyer’s needs.  It is up to the buyer to figure out if the product will suit his needs.  Seller knows capabilities of item sold, buyer doesn’t, thus makes a unilateral mistake.  
· K allocated risks to the buyer.  Because buyer had time for full inspection, this is okay.
8. Unilateral Mistake

a. 509-522

i. Unilateral Mistake – Release

1. Lanci v. Metropolitan Ins. Co.
ii. Releases – “Unknown Injury”

1. LaFleur v. CC Pierce Co.
iii. Unilateral Mistake – Clerical Error

1. First Baptist Church of Moultrie v. Barber Contracting Co.
iv. Mistake of Value

1. Wood v. Boynton
· Seller sells stone to jeweler for $1.  Turns out it was a diamond.  Seller wants it back.  
· Looks like a mutual mistake, but it’s not – both parties knew that they didn’t know what the stone was.  
· Courts will reverse/intervene when there is a mistake of subject matter, not when there is a mistake in value.  
· The risks lie where they are.  The seller takes a risk of selling a $1,000 stone, and buyer takes a risk of buying a 10 cent stone.
v. Mistake in Transmission – Intermediary

· Zimbalist Hypo:  buys violin.  Both think it is a “Strad”.  There is a mutual mistake over subject matter.  Therefore, possibility of rescission of the K, if it’s clean.
· In Analyis, going to take the following approach:
· Mistake ( K Allocation of risk ( K Representations ( Trade Usage  
9. Unconscionability

a. 525-527

i. Abuse of the Bargaining Process

· There is a 10-1 ratio of courts reversing Ks for unconscionability.
· Procedural Unconscionability = manner of presentation, how signed, and disclosure rules
· Substantive Unconscionability = looking at the terms
ii. Duty to Read

· Looking at:
· Standard Forms-are we bound to the terms in “fine print”
· Might not read because you don’t plan on breaching
· Not negotiated.  “Take it or leave it” clauses.
· UCC does not talk about “Consumer Protection” ( will look at the substance of the K to determine if the term is just bad.
· HYPO: Rental Car Co.  If there is a term that says “any damage to the vehicle will result in renter obtaining a security interest on your personal property.”  This would be unconscionable.  In analyzing, follow these steps:
· Is the term unfair or oppressive?
· Would rentee be surprised by the clause?
· What is the manner in which the K was presented?  (i.e. rushing to initial every clause)
· Finally, visualize any circumstances in which the clause might be reasonable.
b. 558-569

i. The Unconscionability Analysis

1. Williams v. Walker-Thomas Furniture Co.
· Old items never get paid off.  Each item purchased creates a new balance.  
· There is unbalanced bargaining power, and the co. is probably guilty of “lending too much.”  
· Drawbacks ( (1) Co. will no longer lend to high-risk consumers; (2) Anti-consumer – consumer made the choice
· K of Adhesion = K where there is not a lot of choice on the part of person entering into the K.  Courts will sometimes invalidate a term, and will sometimes invalidate the entire K if the term is the basis of the agreement.
2. Maxwell v. Fidelity Financial Svs.
· Bought a water heater for $6,000 and was financed at $15,000 for a 10 year note at 19.5% and a lien on house. 
· F can argue that the interest rate is reasonable and not out of line.  
· Because the court finds that the K was unconscionable, they focus on the substantive portions and rewrite the K rather than voiding it altogether.
c. 576

i. The Pervasive Good Faith Requirement

10. Unconscionability – 2

a. Unconsc-cse (public file)

i. Klos v. Polskie Linie Lotnicze
· Airplane tix say that any lawsuits must take place in 4 locations.  Issue is where the destination is.  The tix were roundtrip, though travelers planned on making the destination NY instead of Poland.
· Court found that (s could have made the final destination NY by a number of ways.
· Not going to revoke adhesion Ks unless there is a disturbing showing of unfairness, undue oppression, or unconstitutionality.

ii. Kovelskie v. SBC
iii. Harris v. Greentree Financial
11. Reasonable Expectations

a. 535-546

i. Standardized Contracts – The “Reasonable Expectations” Solution

1. Max True Plastering Co. v. U.S. Fidelity and Guaranty Co.
2. Broemmer v. Abortion Svs. of Phoenix, Ltd.
b. White-cse (public file)

12. Disclosure

a. 557-558

i. Duty to Disclose

· Have to prove actual knowledge of the term.  This means that it must be noticed and understood by the offeree.  There are presentation and language issues.  Must be conspicuous.

· Courts say that once all of these conditions are met, they will enforce the terms.

b. 569-571

i. Consumer Protection

c. UCC § 2-316

d. Discl-cse (public file)

i. Sierra Diesel v. Burroughs
· ( claims reliance on an express warranty found in a letter prior to signing the K.  Letter say that the info is not “legally binding.” 
· General rule:  If there is something that creates an express warranty and something that negates an express warranty, have to treat the two as consistent.  If can’t treat with consistency, then the EW gets more weight. (Under this rule, an express warranty cannot be disclaimed.)

· Implied Warranties are easier to disclaim.  Accdg to UCC, must be disclaimed in a conspicuous manner.  Implied Warranty of Fitness = item sold is fit for “ordinary purpose/use”.

· Courts can take a subjective look at the sophistication of the parties to the K.  Although UCC only requires that the disclaimer be conspicuous, Court looked for more in this case.  Essentially, better if ( has ( initial all clauses that ( wants ( to know about.
· When Dealing with Disclosure, have to ask:
· What are the standards for disclosure? (15-point type; in box at top of page…)
· What is the content of the disclosure?
· What has to be disclosed?
ii. LWT, Inc. v. Childer
· Disclaimer found in catalogue.  Court says that the disclaimer must be part of the K.  It can if ( has a chance to read it.  This is an issue of fact.
· The Disclaimer (if part of the agreement) is conspicuous even though it might be burried in the catalogue.
· Court assuming that a reasonable person flips through catalogues to find something other than the price of the machine.  

iii. Hunter v. Texas Instruments
iv. Channell v. Citicorp
· “Sum of the Digits” case.  Method used to determine insurance pay-out.
· ( argues that the method was so incomprehensible that a reasonable person could not understand it.  Statute says that using the name of the method is enough, and don’t have to give the actual method.  Judge says that even if they had known the method, it wouldn’t have mattered at all.
13. Public Policy Invalidation

a. 586-596

i. Agreements Against Public Policy – “Illegal Bargains”

ii. Public Policy in Legislation – Regulatory v. Nonregulatory

1. U.S. Nursing Corp. v. Saint Joseph Medical Center
iii. Contracts in Restraint of Trade

1. Fine Foods, Inc. v. Dahlin
14. Terms in Battle Forms

a. 192-202

i. “Matching Acceptance” and Other “Acceptances”

ii. The “Matching Acceptance” Rule and Printed Forms

iii. The Inflexible Application of the “Matching Acceptance” Rule

iv. The Modification of the “Matching Acceptance” Rule

1. Acceptances & Counteroffers

a. Itoh & Co. v. Jordan International Co.
CONDITIONS / BREACH ETC…

15. General Issue

a. 619-636

i. Conditions, Breach, and Repudiation

ii. Nature and Effect of Condition

· HYPO:  A is promised that he will be paid $100,000 by B if he produces a software program by 6/1.  If this is conditional, if A doesn’t perform, B doesn’t have to either.  

· If it is a condition and a promise together, performance (B’s payment) is excused or never matures.  B could also sue A for failure to complete performance if A promised that he would. 

· If treat it as a promise only, the outcome would be that B could sue for damages, but B’s performance will mature at some point.  If B can prove that he lost $40,000 because A did not perform by 6/1, then he would only owe A $60,000.

· If treat as a condition only, then B’s performance is discharged.  If B can prove $40,000 loss, since it wasn’t a promise, A did not breach, and there will likely be no recovery.

· How re-write?

· For a condition, B could write that he “will pay if and only if A completes the software by 6/1.” 

· For a promise, B could write that he “will pay A on 6/1.” 

1. Highland Inns Corp. v. American Landmark Corp.
· Mortgage commitment is a condition precedent to the conveyance of property.  Non-performance of a condition is not a breach unless there is a duty to perform the condition.  To prevent this result in the future, change to language to make all conditions and promises null and void if a certain condition is not met.  Liquidated damages work in this case.
a. Promissory Condition

b. Interpretation – Promise or Condition?

i. Howard v. Federal Crop Ins. Corp.
· Court applies rule of a general policy against forfeitures and if language is not clear, language will be construed as a promise and not a condition.
· Default Rule:  obligations on the insured are going to be treated as promises independent upon performance unless the language is specific to say it is a condition.

ii. Main Electric, Ltd. v. Printz Svs. Corp.
· Owner hasn’t paid general contractor, and sub-contractor wants to  be paid.  This is a “pay when paid” issue that is generally unacceptable.  Gen says it is a condition that he will pay as soon as the owner pays him; sub says it is a promise to be paid period.
· Seems to be a forfeiture if owner doesn’t pay.  Problem of who takes the risk of there being a bad owner.  If it is a condition, then sub is forfeiting the K.
· If there is any ambiguity, the term will be construed as a promise, not a condition because courts want to avoid forfeitures.
· Forfeiture can be seen as unjust enrichment, which pretty much sucks for the loser.  Therefore, it will be avoided.

· For analysis, ask the following:
· Is there a K?
· Prior dealings?  Parol Evidence?
· If it is a condition, must say that “this is a condition.”  Saying “provided that” is not sufficient to be a condition.  
· This is a disclosure rule requiring explicity.

· Court says that it is a promise, though it doesn’t say when they will get paid.  

· If look to parties’ intent, then might find it to be a condition meaning that no one gets paid.  This is normal – to look at the parties’ intent.
· The above cases deal with CL analysis.  Statutes don’t usually deal with conditions.
16. Conditions

a. 636-647

i. Precedent Versus Subsequent Condition – Original Formula

1. Gray v. Gardner
· Condition Precedent = until something happens, there is no K.
· Burden is on (.  If can’t prove, winner is the party trying to avoid obligations.
· Condition Subsequent = there is a K that can be voided if something does or does not happen.
· Burden is shifted to (.  If can’t prove, the winner is the party trying to avoid the obligation.
ii. Precedent Versus Subsequent Condition – Restatement (Second) of Contracts Analysis

1. Cambria Savings & Loan Ass’n v. Estate of Gross
· G makes promise on the condition that “the K is null & void if G does not get insurance.” 
· C begins work anyway.  G doesn’t get insurance.  C wants to be paid.
· Court says that C knew of the condition and knew that they might not get paid if G didn’t get insurance.
· At the outset, G thought it was a condition precedent, but conduct turned it into a condition subsequent ( modified the K, though not enough that G has to pay if he didn’t get insurance.  
iii. Condition of Personal Satisfaction

1. Elec-Trol, Inc. v. C.J. Kern Contractors, Inc.
· Clause in K says that any dispute over payment shall be inspected and approved of by an architect (third party).  Courts have upheld this type of arbiter and parties are bound to his determination.  

· Court says that sub must show bad faith to get the subjective judgments thrown out.  When talking about “standards of satisfaction” bad faith can be inferred.

17. Implied Conditions

a. 647-662
i. Express, Implied, and Constructive Condition Distinguished

· Express Condition = in writing
· Implied in Fact Condition = parties’ conduct
· Implied in Law Condition = constructive conditions imposed by courts in pursuit of equity and justice.
· Asking these questions:
· What is required? (performance obligations)
· When is it required? (when will performance have to take place)
· Restatement approach is that B will not get paid by A until full performance has taken place in a K for a year of work by B.

· What is the effect of imperfect performance?
· I.e. if B only works 350 out of 365 days promised, the tendency is to treat te K as effective if the imperfection is only slight.
ii. Constructive Conditions

1. Bell v. Elder
a. Constructive Conditions – Concurrent & Precedent
· There is a date certain that B must obtain a building permit.  However, there is no date certain for E’s performance.  Court holds that the law implies concurrent performance.  
· The common series of tender ( delivery ( payment is the pattern required here.
· Tender is the ability to perform that will trigger performance by the other party.  Having possession of something is tendering that something for sale.
2. R.G. Pope Construction Co. v. Guard Rail of Roanoke, Inc.
iii. Divisible (Severable) Versus Entire Contracts

· When performance is less than perfect, courts are going to allow for discounted payment rather than forfeiture. (i.e. if late in making a payment to credit card co., co. is not going to cancel the card.  If late paying 5 months in a row, looks more likely that the possibility of forfeiture will be imposed.)
1. John v. United Advertising, Inc.
· 2 out of 7 signs being imperfect does not constitute a severable breach.  
· The K was essentially for 7 different performances.  
· To get out of the entire K, must prove materiality of the breach.  
18. Material Breach

a. 665-678

i. Materiality of Breach

1. Restatement (First) of Contracts

a. Walker & Co. v. Harrison
· Sign leased.  H sues because maintenance was not performed the minute he asked for it.  
· Court says this wasn’t a material breach, more of an inconvenience.  There was not real reason to throw the K out.
· Policy reasons for requiring material breach:
· Not going to allow escape for minor issues
· Not going to allow escape from bad bargain after the fact
· Not going to give unprecedented authority to someone suffering only a minor breach.  
· Even if there is no material breach, can still collect actual damages.  Here, W is going to argue trade usage to clarify his obligations to H.  
· Concerned with “GOOD FAITH” of performance even though it is accepted that not all Ks can be fully performed.  
· Concerned with parties’ “preparation to perform” meaning that K can’t be completely cancelled.
· Look at how a party can be compensated for part performance.
· For there to be a material breach, most courts going to require that no performance take place.
2. Restatement (Second) of Contracts

a. Associated Builders, Inc. v. Coggins\
· If payment is made 3 days late, court says no harm done.  Also, if payee accepts the late payment, there is no right of payee to get more.
· Could add language that “time is of the essence”, but this doesn’t fully work if payee can’t show any harm.
ii. Substantial Performance and Material Breach

1. Jacob & Youngs, Inc. v. Kent
· Pipes aren’t exactly what asked for.  There is no indication of bad faith.  No significant loss.  The harm of redoing the pipes will greatly outweigh compensating for actual damages (i.e. difference in the cost).  
· Conditions are disfavored for minor defects.
iii. Substantial Performance and Express Conditions

1. Jackson v. Richard’s 5 & 10, Inc.
19. Delivery of Goods

a. 683-690

i. The “Perfect Tender” Rule – Rejection – Revocation of Acceptance

· Under Article 2, there is no mention of “material breach”.  It is dealt with by a provision regarding installment Ks in which a breach must substantially impair the value of the goods to the buyer.
· HYPO:  K to buy a rug.  Some of the threads are longer.  Seller can cure if there is time.  Seller can give notice to buyer for a reasonable amount of time to cure.  To implement §2-601 & §2-602, buyer must give notice of rejection of the goods.  §2-508 allows seller to produce a conforming tender.  If makes an offer to give a discount for imperfect tender, and if the offer is accepted, the K has been successfully modified and conformed to.

· Article 2 says that buyer can reject the good for any minor problem, and seller can either try to cure or accept the rejection.  Under CL, seller has no duty to cure if there is not a material breach; with goods, if seller refuses to cure the defect, buyer can sue to get the money he has already paid.  

· Under an installment K (i.e. K for purchase of 40 rugs), buyer can reject one installment at a time if the installment substantially effects the value of the good.  This is most similar to the CL analysis regarding material breach.

· Perfect Tender = must conform to the agreement, not be “perfect”.

· Perfect tender starts when a party receives goods and refuses to accept them because they do not conform to the K.  Under material breach, if injured party argues that the performance was inadequate, the inadequacy must substantially effect the terms of the K.  Article 2 covers what would happen in the real world (i.e. minor defects have the opportunity to be cured.
1. Ramirez v. Autosport
· Buyer can repudiate entire K if seller has passed his time of possible curing of defects.  
b. UCC § 2-508

c. UCC § 2-612

20. Repudiation

· Repudiation = when a party to a K decides not to perform its duties under the terms of the K.
· HYPO: If A and B have a K, B hasn’t performed, and tells A that he is not going to perform.  A can tell B that he wants adequate assurances that B is able to perform.  
· B has a right to retract his repudiation until A gives notice that he is going to treat the repudiation as a cancellation.  
· A is not always necessarily safe in not performing.
a. 690-704

i. Anticipatory Repudiation

1. Flatt & Sons Co., Inc. v. Schupf
· If party never says explicitly, “I’m not going to perform,” then there is no repudiation.  Can ask for adequate assurances that party will in deed perform.  
ii. Retraction of Repudiation

iii. Repudiation by Good Faith Mistake

1. Chamberlin v. Puckett Construction Co.
iv. Prospective Failure of Performance – Demanding Adequate Assurances

1. Scott v. Crown
21. Waiver

· Waiver = voluntary and knowing relinquishment of a contractual right.  Becomes enforceable.  Sometimes it may be voluntary, but it might not be knowingly made.
· Accepting a payment that is a few days late constitutes a waiver of right to claim breach of K for late payment.  (Article 2 does not require consideration)
· Analysis:
· Waived past problem
· Waived future performance
a. 708-714

i. Standard Supply Co. v. Reliance Ins. Co.
· SS has fire insurance from R.  R has an exclusion clause requiring premises be occupied.  SS says this clause waived when R had the place inspected and renewed the policy anyway.    

· Accepting performance can create a waiver by reliance by a (.  The future reliance could be retracted at a later date.

ii. Rose v. Mitsubishi Int’l Corp.
· Waived a due date, not a condition.  You cannot waive something that is material to the deal.  If it is a substantial part of the agreement, then it can’t be waived without consideration.  (Note:  UCC not as fervent as CL rules.)

RISK / IMPOSSIBILITY

22. Impossibility

· Does an unexpected event excuse performance, thus nullifying the entire K?  Leaves at least one party harmed.  Way to deal with this is as an incomplete K, and court will play the role of “gap-filler”.  

a. 715-729

i. Risk Allocation: Impossibility, Impracticability and Frustration of Purpose

1. Origins

a. Taylor v. Caldwell
· Theater burns down before performance dates.  Issue is whether the loss of the performers falls on the owner of the theater.  Court says that the promise to provide a place carried the implied condition that the place would be in existence at the time needed.  Because the K was specific as to the theater, the performance is excusable.  If (s wanted to shift the loss, could make the terms more general in the K (i.e. “B agrees to make some space available for performance.”)
Is the subject of the K specific?  Is the subject still available?  Is it literally impossible?  Look to customs, course of dealings…Have they performed this way every time they have done business?  
2. Commercial Impracticability

a. Transatlantic Financing Corp. v. U.S.
· K to ship stuff to Iran.  Have to circumvent the Suez Canal because of wartime blockade.  Route not specified in the K, but normal and customary route was through the Suez.  Claiming Commercial Impracticability.
· Elements to claim commercial impracticability:
· Contingency (something unexpected took place) ( Suez canal being closed.  
· Risk of Contingency not dealt with in the K , not allocated by agreement or custom( could have said “will ship through canal with added cost if route changes”, but they didn’t.  Go with trade usage, etc.  
· Occurrence of the contingency must render the performance commercially impracticable.  Look to who is in a better position to insure, the nature of the goods (are they perishable, etc), 
· See page 725, note 4.  See page 726, top of page…UCC 2-615.  Restatement 261.  
In this case, the p is saying the Suez Canal being open or closed, that is the contingency.  

· Impossible v. Impracticable ( if K focuses on something very very specific, and something happens to that specific thing, the K is impossible.
· Really worried about risk allocation.
· Why excuse lack of performance?

· Economic efficiency
· Put loss on one who can bear it more
· Following intent of parties
· Possible other instances of others dealing with the same situation
· Fairness and equity
23. Damage to Goods

a. 729-740

i. Risk of Casualty to Identified Goods (specific goods…brick = any brick, bricks manufactured at my plant = identified bricks)
1. Windows, Inc. v. Jordan Systems Corp
Gave specifications for windows…the seller packaged everything correctly, gave it to a common carrier, the goods were then in perfect condition.  Common carrier broke them.  Buyer says I don’t need to pay for these…damage is on seller…Seller says no, the risk passes to you, upon shipment.   
· Damage that takes place in transit falls on the buyer.  Can sue shipper to get their damages.

· In a shipment K, if no specific location given in the K, loss to fall on buyer.  
· In a destination K, if a specific location given, loss to fall on seller.   
· If a K is silent, it is presumed to be a shipment K. 
· Inco terms…fob= free on board…one way to make it a destination K is trade usage…they are short term for who bears the risk of loss. 

Frustration of Purpose

Coronation of Queen K…hotel room:

The whole purpose of renting the hotel room was because of the coronation…the coronation is cancelled and the purpose was frustrated.  P wants to cancel the K because he no longer has a purpose there.  The hotel owner would be able to rerent the room and make his money once the coronation was rescheduled…if the renter would have paid the owner, and the coronation would have occurred again, the owner would have received double recovery.  
Buyer v. Govt

Contracts with seller to buy parts for fighter jet to be built for govt…the buyer’s whole purpose has been frustrated when the country decides not to come…

ii. Long-Term Supply Contracts

1. Missouri Public Svs Co. v. Peabody Coal Co.
· If a fixed price is bargained for, the risk is on the seller.  
b. UCC §§ 2-509, 2-613

24. Long Term Contract

a. 734-746

i. Distinguishing Mutual Mistake – Equitable Adjustment

ii. Force Mejeure Clauses

1. Northern Indiana Public Svs Co. v. Carbon County Coal Co.
WARRANTIES

25. Warranties: Implied Obligations in Article 2

· Express Warranty = Express statements that become a part of the bargain.  Seller telling buyer that the product is capable of a function and this capability is relied upon by the buyer as the assertion becomes a “basis of the bargain”.  
· Implied Warranty of Fitness/Merchantability = if seller says nothing, and there is nothing written, but buyer relies on an expertise or that all products of the nature of the product sold fit the specifications required by the buyer.  Standard for merchantability is that the good is fit for its “ordinary purpose”
· HYPO:  If TV purchased is not cable ready, as is required by the buyer, buyer must argue that all TVs are cable ready, and it is common prctice that the TV is cable ready.  Seller is going to argue that being cable ready is an add-on.
· If there is a disclaimer on all warranties.  Buyer also arguing that the term “25’ TV” means cable ready TV within the use of the trade.  In this case, the express term conflicts with the disclaimer, so the disclaimer wouldn’t work.  The term becomes an express warranty, and the common usage of the term makes the K.  Becomes “basis of the bargain”
· If it is said that the TV is cable ready, though owner knows that it isn’t, then buyer is not buying for cable ready purposes (not basis of the bargain).  Seller going to argue that since buyer knew that it didn’t have cable, that he did not in effect rely upon seller’s statements, thus the statements were not part of the K.  
· If manual comes with TV and says that TV is cable ready, seller makes no comment, and buyer doesn’t rely on the TV being cable ready.  Seller has disclaimed it, and it was not part of the basis of the bargain.  
· Some claims about a product may be “puffing” and not an EW.  
· Disclaimer must be read consistently with the EW.  If there is any ambiguity, the EW controls.  
· Basis of the Bargain?

· Basically just have to say that the statement was part of the deal.
· On reliance, have to prove “but for…” I would not have made the purchase.
· Merchantability claims are pretty easy to disclaim.  
· Merchantability claims must show that all other TVs operate in the required way.  
· Can also bring in reasonable expectations of buyer.
a. Warranty-1-cs (public file)

i. UCC § 2-313; 314; 315

ii. UCC § 2A-210; 212; 213

iii. UCITA § 402 – Express Warranty

iv. Rudder v. K-Mart Corp.
v. Consolidated Date Terminals v. Applied Digital Data Systems
vi. Web Press Svs. v. New London Motors
vii. Vision Graphics, Inc. v. E.I. Du Pont
26. Further on Article 2

a. Warranty-2-cs (public file)

i. Leal v. Holtvogt
· L buys a horse from H.  Relies on many statements made by H.  Statements considered puffing by H, though had they been written in the K, they might be enforceable.  
· If all opinions could be enforced as express warranties, then there would be a less likelihood of people saying anything at all. 
· As to breach of warranty of merchantability, have to prove what the ordinary purpose of buying a show horse is.
· For warranty of fitness for a particular purpose, pretty easy to prove that this horse was not fit for its ordinary purpose.  (1) seller knows buyer’s particular purpose, (2) seller knows that buyer is relying on seller’s skills and knowledge, and (3) buyer must in fact rely upon seller’s skill in the purchase.
· If go to Home Depot and rely on statements made by a clerk, must show that reliance on the clerk was reasonable.  The clerk knows that you might rely upon him.
ii. Hicks v. Kaufmann & Broad Home Corp.
· Ks for software aren’t necessarily Ks for goods as much as they are Ks for services.
· Under services Ks, look to CL for info regarding warranty claims.  
· Services or Goods?  What law governs?

· If there is an issue as to whether it is a K for goods or services, going to look to see what portion of the K dominates the agreement and apply that body of law to the entire agreement.  UCITA allows for bifurcation (i.e. CL will govern services part, and UCC will govern the goods part of the deal.)
27. Non-UCC Warranties

a. Warranty-3-cs (public file)

i. UCITA § 404 – Implied Warranty: Informational Content

ii. UCITA § 405 – Implied Warranty: Licensee’s Purpose; System Integration

iii. Milau Associates v. North Avenue Development
· In a services K, there is no implied warranty.  The obligation of the plumber is to “perform in a workmanlike manner with reasonable care.”  

· Never going to hear of someone suing for back pay.  (i.e. V&E suing a lame attorney for poor work.)

iv. Data Processing Services v. LH Smith Oil Corp.
· K for services or goods?  (Really, K for information)
· Just because the end product is on a diskette, it’s not a K for goods.
· In a K for goods or information, there is an implied representation that party has the skills to perform.  
· Because the party lacks the skills to perform, there is a breach of implied representation (warranty).
· Look at the skills to determine the breach, and look at the product to determine damages.
· Language that hints toward a svc K:  “will pay $1,000 per hour…” 
· “to be paid upon delivery” sounds more like a sales K.
v. Southwestern Bell Telephone v. FDP Corp.
vi. Micro-Managers v. Gregory
LIMITING REMEDIES

28. Remedy Limitations

a. Remedy-cs (public file)

· Can limit remedies in two ways:
· Limiting consequential damages
· Provide the K remedy as the only exclusive remedy
i. UCC § 2-709

ii. UCITA § 803 – Contractual Modification of Remedy

iii. Rheem Mfg. Co. v. Phelps Heating & Air Conditioning, Inc.
· Mfr’s express warranty excluding consequential damages is a valid way of limiting remedies.  Limited remedy of replacement parts may fail, but this is not dispositive.  Cost of repair may serve as a proxy for direct damages.  
· Some courts think that if a remedy fails, so does the limitation of damages clause. (this is not the majority view).
· Exclusion of consequential damages will be upheld unless it is unconscionable.
iv. Moorer v. Hartz Seed Co.
· 4 WAYS TO LIMIT DAMAGES/REMEDIES:

· Liquidated Damages – can have a LD clause if there is (1) inability to prove actual damages or (2) it is hard to show actual damages, and does not impose a penalty
· Limited Damages/Remedy – some provisions will say that “in the event of breach, there will be no [consequential] damages awarded” or “in the event of breach, __ will bear this portion of the loss” or “in the event of breach, damages will not exceed $___.”  These will be presumptively valid unless there is an issue of unconscionability.
· Exclusive Remedy – Provision says “This is your only remedy.”  “If there is breach, your remedy is $__ and nothing else.”  Must be explicitly exclusive for the clause not to be considered a limited remedy.  Article 2 says that if the exclusive remedy fails its purpose, any other remedies may be sought.
· Arbitration – limits the forum of deciding remedies.  (Saving $$ is a huge factor for arbitration clauses.)  
· Reasons For Arbitration:

· Less cost than litigating in court
· Faster process
· Better for the mfr/co. because consumers usually get more in trial.
· Arbitrators are likely to be more informed on a particular subject than the judge.
· Reasons Against Arbitration:

· It is binding – no appealability
· Unpredictable results
· Hurts consumers chances of big recovery
· Problems with Arbitration Clauses:

· Who picks the Arbitrators?
· Is the Arbitration binding?
· Are both parties bound to Arbitrate claims?  (“all claims by C must be arbitrated, but all claims by S can be litigated in Court”) – this is probably and adhesion clause that is too unfair.  Better to say that both parties must arbitrate.
· Are arbiters limited as to what they can award?  (this usually okay if they are – so long as there is no unconscionability.)
· Model Arbitration Clause:

· “All claims against S or C will be decided by a binding arbitration in which consequential damages may not be awarded, and the arbitrator shall be selected by the AAA, and the arbitration is binding upon both parties.”
29. Arbitration Clauses

a. Arbitrate-cs (public file)

i. Delta Mine Holding Co. v. AFC Coal Properties, Inc. (appealing arbitration award because of partiality.  Important to not e that appealing arbitration awards is extremely difficult.)
ii. Richardson v. Palm Harbor Homes, Inc. (Breach of warranty claims are not limited to judicial remedy.  Can be arbitrated.)
iii. Ticknor v. Choice Hotels Int’l, Inc. (Either both arbitrate or both can litigate.  Clause too unduly oppressive.)
iv. Cavalier Manufacturing, Inc. v. Jackson (Prohibiting arbiters from awarding punitives is against public policy.  [can prevent awarding consequentials]).
30. Title as a Default Rule

a. Title-cs (public file)

· Who has title/Where does title go?

· Sale – Title moves to buyer
· Lease – Title stays with lessor/owner
· License – Title remains with licensor if it is a restricted license
i. UCC § 2-401; 501

ii. UCC § 2A-103(1)(j)

iii. UCITA § 501 – Ownership of Informational Rights

iv. UCITA § 502 – Title to Copy

v. California State Electronics v. Zeos Int’l
· In a Shipment K, title moves to buyer upon shipment, not upon arrival.
vi. In re Owen
· If can determine that it’s a lease, title remains with owner/lessor.  
vii. DSC Communications v. Pulse Communications, Inc.
31. Title and Infringement Warranties (DO NOT SPEND MUCH TIME STUDYING THIS MATERIAL)

· In IP cases, title does not give warranty against infringement.  There is (1) warranty of good title and (2) warranty that goods are delivered free of infringement.  IP cases dealt with similarly to lease cases in that the use is restricted.  Full ownership remains with the licensor/owner/lessor.
· In a lease, there is no warranty of title.  There is only a warranty of quiet enjoyment and warranty that the goods are free from infringement.
a. Infringe-cs (public file)

i. UCC § 2A-211

ii. UCC § 2-312

iii. UCITA § 401 – Warranty and Obligations Concerning Noninterference and Noninfringement

iv. Maroone Chevrolet, Inc. v. Nordstrom
· M cannot rely on title docs’ express warranty because these docs were not the basis of the bargain.
v. Loew’s Inc. v. Wolff
vi. Chemtron, Inc. v. Aqua Products, Inc.
vii. Victory Bottle Capping Mach. Co. v. O & J Mach. Co.
32. Choice of Law and Forum

a. Choice-cs (public file)

· Choice of K Law

· Leases & Sales ( gives choice between Article 2 and Article 2A.
· Services & Sales ( gives choice between CL and Article 2
· Specific Terms can set out the choice of law ( Cal v. Zeos (above) transaction set up to where title transferred upon shipment, not upon arrival. 
· Choice of State Law

· If it’s put in the K, will it be enforceable?  
· Article 1 requires that there be a reasonable relationship between the state and the parties’ interests.
· Article 2 requires that there be a reason a certain state’s law is chosen.
· Some courts say that if the parties are sophisticated enough, the clause will stand because it appears that it was bargained for.
· Choice of Law clauses are given presumptive validity unless there is (1) unreasonableness or (2) unjust for the clause.
· The “little guy” defense rarely prevails.
· Will generally be enforced unless it’s for a bad purpose.
33. Assignability of Contract

a. 859-870

· Typically, K can be transferred unless it hurts someone.
· Also, can transfer the K unless the K explicitly says you can’t.
· Can certainly delegate a right, though typically cannot delegate a performance (i.e. football K in which quarterback decides he doesn’t like Houston anymore so assigns his K to his friend Herb.)
i. Third Party Beneficiaries

· Looking to C’s legal rights under the K between A & B.  
· Typically, Courts are going to construe Ks against 3rd Party Beneficiaries.
· Reasons for allowing C to enforce K between A & B:
· Concept that we want to enforce all Ks
· Especially if A & B knew of the intended benefits to C.
ii. Origins

1. Lawrence v. Fox
iii. Test of “Intention to Benefit”

1. 1st Restatement

a. Colonial Discount Co. v. Avon Motors, Inc.
2. 2nd Restatement

a. Raritan River Steel Co. v. Cherry, Bekaert, & Holland
b. 899-904

i. Defenses Available Against Beneficiary

1. Liberty Mutual Ins. Co. v. Travelers Indemnity Co.
34. Best Efforts

a. Best-cs (public file)

