Contracts I Outline

AT


Contract ≡ agreement for future action, RSBL parties would view as legally binding, courts could provide adequate remedy.
1. Bilateral Ks:  two promisors and two promises.  The K is formed when promises are made.

2. Unilateral K:  Only one promisor and one promise.  The K is not formed and the offer has not been accepted until the offeree completes the performance.

3. Express K:  explicitly manifested in a written or oral agreement

4. Implied K:

a. Implied in Fact:  K inferred from conduct or words.  This is a real K based on behavior.

b. Implied in Law:  based on unjust enrichment, no promise was ever made or intended.

c. Quantum Meriut:  equitable doctrine based on an implied promise that allows recovery for labor and materials to prevent unjust enrichment.

5. Elements of an unjust enrichment claim:

a. π conferred benefit on the ∆

b. ∆ has knowledge of the benefit

c. ∆ accepts or retains the benefit

d. it would be inequitable for the ∆ to retain the benefit w/o paying fair value

--------------------------------------------------------------------------------------------------------------------------------------------

Offer

Elements of a legally sufficient offer:

1. Intent to be legally bound:  Not concerned with subjective intents of the parties, just the objective view of the reasonable person.

2. Definiteness of terms

a. Circumstances determine sufficient definiteness

b. General:  the subject matter, the price, and the quantity involved must be clear.

i. If one or more terms are open, the K does not fail for indefiniteness if the parties have intended to make a K and there is a RSBLY certain basis for giving an appropriate remedy.
ii. “Curing the omission” and UCC Gap Fillers, which state the general principles of formation where terms are missing.  

Duration of Offers:

1. Offers are open for a RSBL amount of time (depends on the circumstances) when expiration date not specified (and offer is not withdrawn).

a. K expires when Statute of Limitations runs (but not stated in the K and not communicated to the other party)?  NO

i. Can argue no RSBL person would think the offer extended past the statute

ii. Can argue that a RSBL layperson would not know when the statute runs, but what about the layperson’s attorney?

2. Correspondence by mail:

a. Offers made when letter is received, time limits (if any) begin when letter received.

b. Acceptance is effective when sent.

3. Offer is rejected ( offer extinguishes upon rejection, cannot have a “change of heart.”

Counter Offers:  

1. Common Law Mirror Image Rule:  acceptance must exactly match the terms of the offer.  If not, the acceptance is a Counter Offer, which can be accepted by the original offeror and there is no K formed unless the original offeror accepts.

2. Post Purchase Terms UCC § 2-207:  Additional terms in Acceptance or Confirmation.  Can form K without a mirror image.  “Additional terms following acceptance of an offer become part of the K unless.  B/t merchants, such terms become part of the K unless...”

a. Ex.   

b. The purchaser MUST be aware of the license.

c. K is formed when software is purchased but it is conditional on the acceptance of the license agreement, which occurs when the purchaser does not return the product.

d. UCC § 2-206:  a buyer has accepted goods when, after an opportunity to inspect, he fails to make an effective rejection under § 2-206(1).

Advertisements are generally invitations to deal, not offers because

1. Advertisements are usually indefinite as to quantity and other terms.

2. Sellers ought to be able to choose who they deal with.

3. Advertisements are typically addressed to the general public and the offer may be “overaccepted.”

4. EXCEPTIONS:  If an advertisement is definite in its terms and either 

a. the circumstances clearly indicate the intention to make a bargain or 

b. the advertisement invites those to whom it is addressed to take a specific action without further communication or

c. overacceptance is unlikely.

Letters of Intent are generally invitations to negotiate and not offers.  However, words are not conclusive; one must take into consideration the circumstances.  DOES THE OFFEREE HAVE THE POWER TO ACCEPT?  CAN HE SAY “YES I ACCEPT” AND FORM A K?  IF NOT ( NO OFFER.  

Price Quotations:  offers?

1. Advertisement ( No offer

2. There may be circumstances where the price quotation is an offer, and it may be made to more than one person.  

Irrevocable Offers:

1. Options Ks (irrevocable offers, for a specified or RSBL time taking into consideration the π’s and the ∆’s viewpoints):  K to keep the offer open for a certain time.  Possible nominal consideration, still enforceable.
2. Fed. R. Civ. P. Rule 68 Offer:  irrevocable during the 10 day period.  The offeree can deny and then accept within the 10 day period and an enforceable K is formed.  10 days is computed in accordance with Rule 6.
3. Reliance makes the offer irrevocable (PE).
4. (UCC) Firm Offers § 2-205:  a written offer giving assurance that it will remain open will be irrevocable for the time stated or for a RSBL time not to exceed 3 months.
5. CISG Firm Offer:  An offer cannot be revoked if 
a. it indicates a fixed time for acceptance or 
b. otherwise that it is irrevocable, or 
c. if it was RSBL to rely on the offer as being irrevocable and the offeree has acted in reliance of the offer.
6. Doctrine of Part Performance:  Unilateral K offers irrevocable b/c of part performance
a. Old Rule:  Offer is revocable until performance is complete

b. Modern Rule:  Offer for a unilateral K is not revocable after performance has begun.

i. Restatement 1st:  partial performance creates a K binding on the offeror.
ii. Restatement 2nd:  an option K is created when the offeree begins performance, creating a firm offer and turning it into an option which can be accepted at any time.
1. Performance must be completed within a RSBL time.
2. What about preparation to perform?
a. Ex. A tells B he will pay him $500 to paint his house.  B buys paint and goes to A’s house.  Before B begins to paint, A says he revokes the offer.  What outcome?
b. Restatement 1st:  preparation not sufficient to make an offer irrevocable.
c. Restatement 2nd:  Preparation may constitute reliance and may make the offer irrevocable.  May be entitled to reliance damages only as opposed to expectation damages for part performance.
c. Oral K for sale of land (see Statute of Frauds also), performance required to be enforceable under the doctrine of part performance:
i. Buyer takes possession of the property
ii. Pays the purchase price in part or whole
iii. Improves or changes the property in reliance on the oral agreement.
d. Equitable doctrine, remedy is specific performance.
Sub-contractors and General Contractors

1. No promise by GC to SC,  ( no K.

2. UCC Firm Offer:  if firm offer for 30 days, what happens on day 40?  Consideration?  NO.  PE?  Possibly.

3. Unilateral K:  subcontractors bid was a unilateral offer which was accepted by the general contractors performance, submitting the bid as part of the general bid.

4. Bilateral K:  implied promise to keep the bid open for a RSBL time, PE is consideration.  The sub-bid was the offer and PE replaces acceptance.

a. Promissory Estoppel:  promise is binding and enforceable because the promisor can RSBLY expect the promisee to rely on the offer.

--------------------------------------------------------------------------------------------------------------------------------------------Acceptance
Analyzing the Acceptance:

1. Manner of acceptance:

a. UCC § 2-206:  unless otherwise unambiguously indicated by language or circumstances, an offer invites acceptance by any RSBL manner.

i. Offeror waives condition of acceptance and other party agrees ( K can be formed some other way.

b. Common Law:  Acceptance can only be made in the manner of the offer

c. Restatement:  if a party solicits and receives an order clearly specifying that there is no K until assent by some officer or representative of the solicitor, ( the solicitation is NOT an offer, it is a request for an offer.  The order is the offer, NOT an acceptance.  The offer can be accepted by a person who has apparent authority or express authority to bind the offeree.

i. Cashing a down payment check, does this constitute acceptance?  Mere acceptance of the check does not constitute acceptance of the offer.

ii. Conduct of the parties, does it indicate acceptance?

d. Shipment of Non-Conforming Goods:  not an acceptance if the seller notifies the buyer that the shipment is offered only as an accommodation to the buyer.

e. Silence as Acceptance 

ii. General Rule:  Silence is not an acceptance

iii. Exceptions:

1. Offeree takes benefits of offered services with RSBL opportunity to reject them and knows they were offered with the expectation of compensation.

2. Offeror has given the offeree reason to understand that silence may = acceptance and the offeree intends to accept the offer.

3. b/c of previous dealings, it is RSBL that the offeree should notify the offeror if he does not intend to accept.

2. Counteroffer:  Does the acceptance deviate from the offer?  If it does deviate, then it is considered a counteroffer unless 

a. It explicitly says that the offer is accepted regardless of the acceptance of the additional terms or 

b. The transaction involves a contract for the sale of goods.  The response may be an acceptance even though it differs from the offer under UCC § 2-207.  “Additional terms following acceptance of an offer become part of the K unless.  B/t merchants, such terms become part of the K unless...”

3. Time of acceptance. 

a. Offeror specifies time limit for acceptance or

b. if not specified, acceptance must be made within a reasonable time.

4. Has the offer been revoked?  See irrevocable offers.

Possibilities:

1. Completed Sales Agreement:  Fixed K, deal closed.

2. Agreements to Negotiate:  

a. Some courts will not enforce

b. Some courts will enforce a K to negotiate in good faith.  BUT, what is good faith, how to calculate damages for breach?  The K to negotiate in good faith does not guarantee that a K will be formed.  Courts will enforce if they want to set a good faith standard for negotiations.

3. Agreements to Agree:  we have a K but we agree to produce formal documentation, we still have a K if no documentation.  Need very detailed statements.

a. Depends on:

i. Conduct of the parties

ii. Performance

b. Ex. Dynegy and Enron, agreement, $, method of sale

i. Dynegy’s behavior indicates that there was a K, they made public announcements, etc.

ii. Enron would argue reliance, they stopped negotiations with other companies, they obtained loans based on the agreement.

4. Agreements based on Conditions:  the final K is conditional to agreeing on warranties, etc.  If no agreement ( NO K.

5. Negotiations only, no enforceable K.

a. Implied-in-Fact:  Real K based on behavior, mutual assent is inferred from conduct.

b. Implied-in-Law:  Based on unjust enrichment.  Fictional implication of a promise to pay for benefits or services rendered even though no promise was ever made or intended.  The remedy of unjust enrichment is unavailable when an express K governs the dispute (restitution remedy).

c. Quantum Meruit:  equitable doctrine, based on an implied promise, allows recovery for labor and materials without a K so that one party will not be unjustly enriched.

d. Elements of an Unjust Enrichment:  

i. The π conferred a benefit on the ∆.

ii. The ∆ has knowledge of the benefit.

iii. The ∆ has accepted or retained the benefit conferred.

iv. It would be inequitable for the ∆ to retain the benefit without paying fair value.

--------------------------------------------------------------------------------------------------------------------------------------------

Validation:  Should the offer/acceptance be enforced?
1. Category (social, donative etc.)

a. Social agreements are not legally binding.

b. Gifts or donative promises are typically unenforceable.

2. Formalities (seals, Statute of Frauds)

a. Seals:  evidence of enforceability only.

b. Seals are inoperative under UCC K for goods

3. Consideration:  must have to enforce K.  

a. Consideration is 

i. Benefit to promisor or detriment to promisee and 

A. Legal Detriment:  giving up something which, prior to the promise, you were privileged to retain.

b. Moral Consideration, not consideration

c. Past Consideration, not consideration

d. Courts do not look into the adequacy of consideration.  Exceptions:

i. Equitable remedy of specific performance is sought.  Three bases to refuse spec perf:

A. consideration is grossly inadequate or terms are unfair

B. UNRSBL or disproportionate loss to ∆ or 3rd party

C. K was induced by sharp practice, misrepresentation, or mistake

ii. Exchange of something whose value is exactly fixed (money)

A. Ex. exchange $1 for $100.  The court will NOT look into the adequacy of consideration if the parties are $80 now for $100 to be paid back later.

B. RSBL person test and if both parties know that the consideration is pretense, then no consideration.

iii. Unconscionabilty

A. Parties are of unequal bargaining power.

B. Absence of meaningful choice (can the party purchase the product elsewhere?). 

C. Terms are unreasonably favorable to the other party.

2. General Rule:  bargain = consideration, so bargained for promises are enforceable.
a. Promises to forbear:  A bargained-for promise to forbear from asserting a claim that is RSBL and in good faith constitutes consideration.  The claim can be wholly ill-founded.  The π does not have to believe that his suit can be won.
b. Exceptions to the General Rule:  bargains ≠ consideration
i. Illusory Promise:  one party can terminate at any time with no liability ( neither party is bound, no consideration.  
A. General Rule:  mutuality of obligation required to enforce a bilateral K.
B. Forbearance (Creditor promising to forebear the debt):  No consideration on either side b/c the promise to forebear is unenforceable and the promissor was already legally obligated.
a. Possibly enforceable based on promissory estoppel, but there must be some reason to expect reliance.
C. Gasoline Sales Case:  both parties benefited but one could terminate at will ( no consideration.  Nimmer thinks sound common law principles but not good for commercial settings.

D. EXCEPTIONS: 
a. Notice required before termination ( sufficient consideration.
b. When the party not bound performs and the other party receives the benefit bargained for ( other party is estopped from refusing performance based on the original invalidity.

c. Conditional Promises:  performance required when a specified condition occurs (even when not bound to perform condition) ( valid consideration.
ii. Voidable (NOT void) promises:  
1. No legal capacity to incur contractual duties ( cannot be bound by a K.  The party that cannot be bound can still enforce the K, but the K cannot be enforced against him.
2. Statutes of Fraud:  K cannot be enforced unless in writing and signed.
a.  Rationale:  
i. definition of agreement
ii. no unintended Ks
iii. prevents perjury, cannot say we had a 20 year K (but who is lying?)
iv. clear to the seller that agreement is legally binding.
b. RE Statute of Frauds:  K for the sale of land must be in writing and signed.
i. Exception:  See irrevocable offers based on part performance.  Once performance goes far enough ( no longer within the SoF.  The buyer must:
A. Paid all or part of the purchase price.

B. Taken possession of the land.

C. Made improvements on the land.

ii. Part performance ( equitable remedy only, NO money damages!

c. K not performable within 1 year from formation (must be expressly stated):  must be in writing.  

i. Exception:  An oral K that does not expressly say that performance beyond 1 yr = a K of indefinite duration and is enforceable.

d. UCC § 2-201 Statute of Frauds for Goods:  

i. K for the sale of goods > $500 not enforceable unless:

A. In writing and 

B. Signed by the party against whom enforcement is sought.

ii. Writing is not insufficient if it omits or wrongly states a term but the K is not enforceable beyond the quantity of goods in the writing.

iii. B/t merchants, writing in confirmation of and oral K satisfies SoF if:

A. In RSBL time

B. Receiving party has reason to know of its contents.

C. No written notice of objection within 10 days from receipt of confirmation.

iv. EXCEPTIONS:  Ks enforceable even if no writing

A. special manufacture,

B. admission that K was made, not enforceable beyond the quantity of goods admitted, or

C. performance:  goods for which payments have been made or accepted or goods that have been received or accepted.

e. UCC § 2A-201 Statue of Frauds for Leases:  requires a more explicit writing.  Differences b/t goods and leases?

i. Term of the lease req’d

ii. Description of goods

iii. No merchant rule

iv. No validation by payment, requires delivery of goods.

3. Validation for Electronic Records and Writing Requirements:

a. Federal E-sign:  

i. Scope:  §101(a). transactions in interstate commerce.
A. Transaction ≡ action(s) relating to the conduct of business activities.

ii. § 103 Specific Exceptions:  electronic notices not valid for ...
iii. § 102(a) state law may supersede §101 if
A. state law is UETA
B. state law is consistent with UETA (cannot make it harder to use electronic records or signatures, but can make it easier).
b. UETA:  
i. Scope:  electronic records or signatures relating to a transaction.  
ii. Exceptions §3(b) and (c).  
iii. §5(b) Parties must agree to conduct transactions by electronic means (determined by circumstances and conduct of the parties).  
iv. If the parties do not agree ( UCC applies.  Then must ask if electronic records and signatures writings under UCC?
c. To analyze:
i. Is there a transaction in interstate commerce?  
ii. Does the transaction fall within §103 exemptions?  
iii. If no, then did UETA supercede E-sign?  
A. If no ( E-sign.
B. If yes ( UETA
iii. Pre-existing duty Common Law Rule and Restatement:  the performance of a pre-existing duty, already legally obliged to do, is not sufficient consideration.  If a new duty is created ( sufficient consideration, enforceable.

1. NIMMER thinks:  Common Law vs. Commercial Reality.  In actuality, offers to settle debt (pre-existing duty to pay) should be enforceable.  Rationale:  

a. want efficient breach, least harmful remedy.

b. Commercial reality:  might not collect anything, even if court renders judgment

c. New offer and acceptance, did not have to accept the settlement.

2. Exceptions:

a. Restatement:  Unexpected difficulties.  Modifications are enforceable w/o consideration if

i. the modification is fair and equitable

ii. the parties agreed voluntarily

iii. the modification was made before full performance by either party

iv. unanticipated circumstances prompted modification

b. UCC:  modification of K for the sale of goods does not need consideration
i. Statute of frauds must be satisfied

ii. Agreement must be made in good faith

c. Common Law:  settlement of a bona fide controversy
3. Methods to discharge contractual obligation:
a. Substitute K:  agreement is made before the maturity or breach of the original K.  Old K is discharged upon the formation of a new K, limited to action on the new K.

b. Accord and Satisfaction:  agreement is made after the maturity or breach of the original K.  The 1st K will not be discharged until the 2nd is completed.  Can bring action on the 1st K if the 2nd is not performed.  

iv. Requirements K UCC § 2-306:  A agrees to buy all he requires from B (Output:  A agrees to sell all of his output to B and B agrees to buy that amount from A).

1. Good faith applies when the buyer takes less than the stated estimate (can go to zero)

2. Good faith and quantity unRSBLy disproportionate applies to buyers who take more than the stated estimate.

3. Traditional View:  illusory and not enforceable b/c A not obligated to have any requirements or A not obligated to output anything.
a. Exception:  established businesses
4. Modern View:  enforceable b/c the parties are limited.  Must buy from or sell to one party.  Also, parties must conduct business in good faith according to commercial standards of fair dealing.
c. Terminable at will employment:  terminable by either party without liability to the other.  An agreement for permanent employment is an indefinite general hiring, terminable at will.

i. General Rule:  employment relationships are presumed to be at will

ii. Exceptions:

1. Violations of “well recognized and defined public policy of the state.”

a. Cannot fire employees for prohibited reasons, ex. racial discrimination.

2. Discharges in violation of employee handbooks that meet the requirements for a unilateral K:

a. Sufficiently definite terms to create an offer

b. Communicated to and accepted by employee

i. Standardized agreement is interpreted, when RSBL, as treating alike all those similarly situated, without regard to their knowledge (doesn’t matter if employee did not read the manual).

ii. K accepted when employee accepts the handbook, not dependent on whether or not he reads it.

c. Employee provides consideration in addition to the rendering of services incident to employment (leaving other job is not enough).

d. Unless there is a disclaimer:  must be clear and the coverage unambiguous

If Contract ( 

1. offer/acceptance

2. consideration

No Contract ( 

1. Promissory estoppel in lieu of consideration:  Promisee relies on the promisor’s performance ( enforceable even though the promisor is receiving nothing of value for his performance.  If there is no reason to expect reliance ( not enforceable based on promissory estoppel

a. Elements:

i. Promise

ii. intent to induce reliance, reliance must be foreseeable

iii. reliance occurred, detriment

iv. promise must be enforced to prevent injustice
b. Restatement 2nd:  The remedy may be limited as justice requires.

2. Remedy?  Damages for reliance, expectation interests...may be limited as justice requires.  Remedy is tailored to the transaction.  

Approach to problems concerning the Statute of Frauds:

1. Is there a SoF or some other writing and signature requirement?

a. Common Law SoF

b. Article 2 SoF

i. Sales of goods >$500

ii. RE 

iii. Leases

iv. K no performable within 1 year

c. Regulatory Rules

2. Is there an exception under the statute or common law, the K is out of the SoF?

a. Can be performed within 1 yr or does not explicitly say duration greater than 1 yr.

b. Part performance for a RE K.

3. If there are no exceptions

a. Federal State (Fed. E-sign):  National law

i. INTERSTATE commerce

1. Emails bounce around, therefore, by definition interstate commerce.

ii. Cannot discriminate against electronic writings.

iii. Defers to UETA if enacted in the state or to any state law that is consistent with UETA.

b. UETA or equivalent state law:

i. Parties must AGREE to conduct business electronically.

ii. Cannot discriminate against electronic writings.

iii. What constitutes agreement?

iv. Signature:  adopting a symbol with the intent to sign or doing something with the intent to sign (can be a process like hitting the send button on an email).

Adequacy of Consideration

1. Questions:

a. Under what circumstances should we enforce the promise?

b. A promise is made, when is it legally binding?

2. NO, promise should not be enforced as a matter of policy

a. Ex. Dr promises that the operation will cure the patient.

b. Compare with plumber’s promise to fix pipes, enforceable.

c. No unified theory as to what is or is not enforceable.

3. Pure Donative Promise:

a. Rule:  NOT enforceable

b. Exceptions:

i. Reliance

ii. Reciprocal Conditional Promise

A. Ex.  Donation of $100MM, gets a glass statue in return.  The promise is supported by consideration and is enforceable.  In general, the courts do not look into the adequacy of consideration.  

a. Benefit to the Promisor:  getting the glass statue.

b. Detriment to the Promisee:  giving up the glass statue.

Unilateral K

1. Ex. will pay $1MM if you walk across the bridge.  Performance is acceptance, NOT a promise to perform.  Before performance, NO K, even if relied upon.

2. Part Performance, can the offeror withdraw the offer:

a. Traditional:  can cancel before full performance, no K.

b. Reliance

c. PE

d. Retaining right

e. Option K

f. UCC firm offer

--------------------------------------------------------------------------------------------------------------------------------------------

Remedies

The law protects:

1. Expectation Interests:  places the injured party in the position they would be in had the K been performed.  The damages are measured by the value (of performance) to the π, i.e. what would the party have gotten if the other party performed?

a. In terrorem clauses unenforceable

b. “Cover” Remedy- the buyer can cover through any RSBL substitute purchase.  The buyer must act in good faith, the cover does not have to be the most RSBL cover.

2. Reliance Interests:  actual loss suffered

3. Restitution Interests:  unjust enrichment

4. Consequential Damages- foreseeable losses resulting from breach that could not be prevented by cover.

5. Limitations on Recovery:

a. NO punitive damages for breach of K

i. Exception:  when there is proof of an independent, willful tort, beyond mere breach of contractual duty.  Intentional breach is NOT a tort.

ii. Rationale:  We want efficient breach, which occurs when occurs when the breaching party will still profit after compensating the other party for its ‘expectation interest.’

1. Parties have the option to breach a K and pay damages if it is more efficient to do so.

2. Result:  increased production of goods and services at a lower cost to society.

3. Specific performance would preclude efficient breach.

b. Hadley v. Baxendale:  
i. General Damages:  arise naturally from the breach ( can always recover.

ii. Special:  not within common experience, resulting from the buyer’s particular circumstances.  Can only be recovered if at the time the K was made, the seller has reason to foresee that the damages were the probable result of the breach, special circumstances must be communicated to the ∆.

c. Restatement 2nd:

i. Damages are not recoverable if the breaching party did not have reason to foresee damages as a probable result of the breach when the K was made.

ii. Loss may be foreseeable as a probable result of a breach b/c it flows from the breach

1. in the ordinary course of events, or

2. as a result of special circumstances, beyond the ordinary course of events, that the party in breach has reason to know.

iii. A court may limit damages for foreseeable loss as justice requires to avoid disproportionate compensation.

d. When parties enter into a K providing the time for performance to be set at a later date, the knowledge of the consequences of failure to perform is imputed to the defaulting party at the time the parties agree on the date of performance.

e. New Business Rule:  

i. Foreseeability:  breaching party is liable for damages, including lost profits, which may RSBLy been within the contemplation of the parties at the time the K was made as a probable result of breach.

ii. Lost profits must be established with RSBL certainty. 

1. “yardstick” method:  compares profits of similar businesses

2. Comparison with profit history of π’s successor

3. Comparison of similar businesses owned by the π
4. Use of economic and financial data and expert testimony

f. Employment and Mitigation of Damages:  

i. General Rule:  An employer is entitled to a reduction in the amount of the recoverable wage loss of a wrongfully discharged employee if the evidence establishes that the employee made no RSBL effort to seek or accept similar employment.

1. Need not accept employment of a different or inferior kind, or in a different locality.

2. Burden of proof on the party who claims mitigation of damages as a defense.

3. No legal duty to mitigate, but limits damages that may be recovered.

g. Article 2 and 2A distinguishes between buyers and sellers (common law does not)

6. Liquidated Damages Clauses:  stipulation in the K stating that the promisor shall pay specified amount of damages if he breaches

a. damage resulting from breach was uncertain in amount or difficult to prove (if the damages are readily ascertainable ( no need for LDC),

b. intent of the parties to liquidate damages in advance, and

c. amount RSBL, not greatly disproportionate to the presumable loss.

d. Possible Purposes:

i. In terrorem, penalty to induce performance.

ii. Convenient method of determining amount paid in case of breach, possible honest forecast.

iii. Limits the amount of loss to less than probable actual loss suffered if breach occurs.

7. Lost Volume Seller:  can recover lost profits b/c depriving him of the sale to a new buyer.  Seller must establish

a. It possessed the capacity to make an additional sale

b. Additional sale would have been profitable

c. Probably would have made an additional sale absent the buyer’s breach.
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