Contracts II: case list

Ch. 8: Avoiding Enforcement: Incapacity, Bargaining Misconduct, Unconscionability, and Public Policy 

Capacity:

Black Letter:

Capacity is simply the ability to enter into an agreement.

Defenses based on lack of capacity:

· Legal Incapacity to Contract:
· Individuals in certain protected classes are legally incapable of incurring binding contractual obligations.  Timely assertion of this defense by a promisor makes the contract voidable at his election.
· Contracts of Infants:

· Who is an infant:

· The age of majority in most jurisdictions is 18.
· Linzer says the age of majority is the day before your 18th birthday, but not the day before that.  
· However, an increasing number of states are passing legislation terminating infancy for some or all contractual purposes at a younger age.  Further, in many states, married persons under 18 are considered adults.
· Effect of an Infants contract:
· Infants generally lack the capacity to enter into a contract binding on themselves.  However, contractual promises of an adult made to an infant are binding on the adult.  In other words, a contract entered into between an infant and and adult is voidable by the infant but binding on the adult.
· Affirmance upon Majority:

· An infant may affirm, i.e., choose to be bound by his contract, upon reaching majority.  He affirms either expressly or by conduct, e.g. failing to disaffirm the contract within a reasonable time after reaching majority.
· Exceptions:

· There are certain situations where an infant cannot choose to avoid the contract entered into by him.  These are:
· Necessities:

· An infant is bound to pay the reasonable value of necessities.  What a necessity is depends on the infant’s station in life.
· Statutory Exceptions:

· Some states have statutory exceptions.  Such statutes usually encompass insurance contracts, student loan contracts, and the like.
· Mental incapacity:

· One whose mental capacity is so deficient that he is incapable of understanding the nature and significance of a contract may disaffirm when lucid or by his legal representative.  He may likewise affirm during a lucid interval or upon complete recovery even without formal restoration by judicial action.  In other words, the contract is voidable.  As in the case of infants, mental incompetents are liable in quasi-contract for necessities furnished to them.
· Intoxicated Perons:

· One who is so intoxicated as not to understand the nature and significance of his promise may be held to have made only a voidable promise if the other party had reason to know of the intoxication.  The intoxicated person may affirm the contract upon recovery.  Once again, there may be quasi-contractual recovery for necessities furnished during the period of incapacity.
· Lack of Volitional Consent:

· Even where a person had the legal capacity to enter into a contract, morally offensive pressure or artifice exerted by one party against the other may make “consent” to the bargain ineffective.  As with other defects in capacity, the innocent party may elect to ratify the voidable contract or to rescind the obligation.  
Case Law:

· Dodson v. Shrader

· Teenage boy bought a truck and basically didn’t take care of it; he continued to drive it without repair when problems developed.  D refused to take the truck back unless depreciation was factored into the rescission and the truck was hit while sitting in P’s yard.
· Rule: K was rescinded but P had to give the depreciated value back.
· Benefit rule v. Other Rule, Rst 2nd 12, 14.
· Hauer v. Union State Bank of Wautoma

· Hauer had been under guardianship which had been removed a year prior.
· Rule: competency for contracting is determined on the date the k was entered into.

·  One argument that standard shouldn’t be just a cognitive test but do you have the ability to make the decision not just understand it.
· Rst. 2nd 12-16.
Economic Duress and Undue Influence:

Black Letter:

Duress: (Rst. 174-177)
· Today Duress consists of “any wrongful act or threat which overcomes the free will of the party.” (Rst. 2nd 175)

· Economic duress requires that the party not only be the victim of a wrongful act but that the victim has no other reasonable choice available but to agree to the terms of the wrongful act. (Totem)

· According to Williston, the party alleging economic duress must show that he has been the victim of a wrongful or unlawful act or threat and that such act or threat deprived him of his unfettered will.

Undue Influence: (Rst. 177)
· Undue influence is unfair persuasion of a party who is under domination of the person exercising persuasion, or who by virtue of the relation between them is justified in assuming that the dominating party will not act in a manner inconsistent with his or her welfare.

· If the party’s assent is induced by the other party’s undue influence, the k is voidable by the victim.

· When a party’s will has been overborne, so that in effect his actions are not his own, a charge of  undue influence may be sustained.

· Extreme weakness of susceptibility is an important factor in establishing undue influence.  

· It is often found in cases of extreme youth, or age or sickness.

· While it normally involves fiduciary or other confidential relationships, they are not necessary to this action.

Case Law:

· Totem Marine Tug & Barge, Inc. v. Alyeska Pipeline Service Co.
· Rule: Economic Duress: a wrongful or improper threat, a lack of reasonable alternative, and actual inducement of the k by the threat.
· Alyeska made Totem settle for a third of what the job cost them and what the k was for and knew this was their first big job and that they would have to settle for this because they had just started the company and needed the money.
· The court says it is enough that Alyeska knows of their financial situation, and that this is their first job and they corner them.  
· Totem was allowed to avoid release due to economic duress.

· Rst. 2nd: 174, 175(1), 176(1)-(2)
· Odorizzi v. Bloomfield School District

· Principle and Superint. Pressured teacher into resigning at his apartment after he had been arrested for being homosexual.
· Rule: Undue Influence: taking unfair advantage of another’s weakness of mind, unfair persuasion rather than coercion.
· This court says if a dominant person influences a person in a voluntary state of mind and discourages them from calling an advisor then it’s undue influence.
· Rst. 2nd: 177(1)
Misrepresentation and Nondisclosure:

· Misrepresentation defined: 

· Rst.2d 159
· A misrepresentation is an assertion that is not in accord with the facts.
· When action is equivalent to an Assertion (concealment)
· Rst.2d 160:
· Action intended or known to be likely to prevent another from leaving a fact is equivalent to an assertion that the fact does not exist.
· When Non-disclosure of fact known is equivalent to an assertion that the fact does not exist 
· Rst.161 (pg. 255 of restatement.) 
· When a misrepresentation is fraudulent or material
· Rst.2d 162
· When a misrepresentation prevents formation of a k.
· Rst.2d163
· When a misrepresentation makes a k voidable—rst.2d 164, reliance on opinion—rst.2d 168, when reliance on opinion is not justified—rst.2d 169)
Black Letter: 

Misrepresentation:

· A material misrep. by one party makes the k voidable by the innocent party.
· A misrep. is material if it would be likely to induce a reasonable person to assent, or if the person who makes the misrep. knows that it would be likely to induce the other party’s assent. (Syester v. Banta)
· In order to rely on misrepresentation for purposes of rescinding a k, defending against a claim for breach of k, or suing for breach, the following elements must be present:

· Other party’s state of mind: It is not usually necessary to prove that the misrepresenting party was intentionally made; a negligent, or even an innocent misrep. Is generally sufficient to avoid the contract if it goes to material fact. (Rst. 2nd 164)

· Justifiable reliance: The party asserting misrepresentation must show that he justifiably relied on the misstatement.  

· Check out rst.2d 164(a)
· Must be a misrep. Of fact: It must be a misrep. of fact rather than opinion.

· An expression of opinion, such as “This is a great little car,” is likely to be termed “mere puffing” or “trade talk” and not actionable (Rst. 2nd 168, 169)

Nondisclosure:

· Disclosure of material facts is required if the prospective parties are in a fiduciary relationship

Or a relationship of trust or confidence.

· Beyond such fiduciary relationship courts have traditionally imposed disclosure between businessmen only when necessary to correct a previous misstatement or mistaken impression.

· Disclosure may also be required when a material fact is known to one party in the exercise of normal diligence and not to the other. (Hill v. Jones)

Case Law:

· Syester v. Banta
· Syester talked this 68-year-old lady into buying 4,000 hours worth of dancing lessons, based on the misrep. that she would continually improve her dancing skills although she was 68-yrs-old.  She didn’t want to pay.
· Rule: lady was victim of intentional misrepresentation (fraud) & punitive damages were ok.
· Rst. 2nd 169(a)(b)(c), 161(d)—fiduciary relationship (she also thought he had specialized knowledge here)
· Hill v. Jones

· The Hill’s purchased a house with termite damage that the previous owners knew about but didn’t reveal.  (Mr. Hill asked if a ripple in the floor could be termite damage and she answers, it’s water damage.)
· Rule: sellers have a duty to disclose information to buyers, which materially affects the value of the property.
· Note Cases:
· Laidlaw v. Organ:
· Buyer of tobacco’s agent was aware of the war ending—seller’s agent was not (end of the war could increase the market value of tobacco by 50%)When asked if there was any news about the war etc, the buyer’s agent remained silent.  They could have said I’m not going to tell you.  Then you are on notice that something may have happened.
· Marshall said there was no duty to disclose, “early bird gets the worm” why should we reward the guy who slept iln and put a loss on the guy that go up early and rode into town to find out.
· Miller v. Sears:
· Attorney sells property to some clients, misrepresents income-producing potential of property, and doesn’t explain legal significance of their guarantee.  
· Rule: Fiduciary relationship requires duty to disclose.  Attorney was required to explain all relevant facts and legal significance of the documents.
· Rst.2d 161
· Economic view: if you invested money in getting the info you should have a property right and should not have to freely give it up.
· Example in class of the little girl you went to the jewler; she had a jewel but didn’t know how much it was worth—neither did the jeweler.  This was not fraud and no disclosure was involved b/c neither side knew how much the diamond was worth.
Unconscionability:

· Unconscionability: has generally been recognized to include an absence of meaningful choice on the part of one of the parties together with contract terms, which are unreasonably favorable to the other party.

· Essentially a k or clause will be found unconscionable when it is so shockingly unfair as to shock the conscious of the court.

· Rst.2d § 208: 
· If a k or term thereof is unconscionable at the time the k is made a court may refuse to enforce the k, or may enforce the remainder of the k without the unconscionable term, or may so limit the application of any unconscionable term as to avoid any unconscionable result.
· Rst. 2nd 208 & (comm..d: gross inequality of bargaining power, together with terms unreasonably favorable to the stronger party may confirm indications…), 
· UCC 2-302 & comm. 1:
· states that the test for unconscionability is whether, in light of the general commercial background and the commercial needs of the particular trade or case, the clauses involved are so one-sided as to be unconscionable under the circumstances eixisting at the time of the making of the k.”  the comment goes on to say that “the principle is  one of the prevention of oppression and unfair surprise…and not of disturbance of allocation of risks b/c of superior bargaining power.

Case Law:

· Williams v. Walker-Thomas Furniture Co.

· In this case the code had not yet taken effect; it was not the law, but was used as persuasive authority.
· A furniture company had an installment k that basically said, what you buy will be held in interest until you pay off all your debts to us.  You get title to nothing until you pay off everything.  Basically this dispute is about the obscure provision—to keep the balance due on every item bought until they were all paid off.
· Ordinarily one who signs an agreement without full knowledge of its terms might be held to AOR.  But when party of little bargaining power, and no choice, signs commercially unreasonable k with little or no knowledge of terms, its unlikely his consent was given on all terms.
· Rule: The court has the inherent power to refuse to enforce unconscionable k’s.
· If one person didn’t understand the unfairness of the agreement or didn’t have any meaningful choice the court can step in.
· Rst.2d 208 and UCC 2-302
· Corbin—suggests the test as being “whether the terms are so extreme as to appear unconscionable according to the mores and business practices of the time and place.”
· Unconscionability consists of an absence of meaningful choice on part of one party together w/k terms which are unreasonably favorable to the other party.
Public Policy:

· Rst.2d 178

· A promise of other term of an agreement is unenforceable on grounds of public policy if legislation provides that it is unenforceable or the interest in its enforcement is clearly outweighted in the circumstances by a public policy against enforcement of such terms.

· Lists things to take into account when balancing interest.
Case Law:

· Borelli v. Brusseau

· Her husband said that if she took care of him instead of professional help that he would leave her lots of land, which his daughter ended up getting when he died.
· Court says no consideration; Here the argument is that the wife has a duty to take care of the husband and to charge for her caring for him is wrong.
· Married persons should, “attend, nurse, and care for each other b/c of that love and affection which should always exist btw husband and wife.”
· Rule: Spouses may not legally contract for support between one another.
Covenants Not to Compete:

· Karlin v. Weinberg

· Employment k imposes restrictive covenant, and Dr. opens practice just a few doors away in violation of covenant.

· Rule: Restrictive covenant reasonable and enforceable to extent that:

· Protects legitimate interests of employer

· Imposes no undue hardship on employee and

· Is not injurious to the public

· Rst.2d 188: Ancillary restraints on competition.

· These covenants btw lawyers are unenforceable b/c clients are always allowed to retain counsel of his choice and such a covenant would restrict this right.

Surrogacy:

Rst.2d 191: A promise affecting the right of custody of a minor child is unenforceable on grounds of public policy unless the disposition as to custody is consistent with the best interests of the child.

· R.R. v. M.H. & another

· This is where the couple wants to have a child but the wife is infertile so they go to a company who helps them find a surrogate.  They find a woman who will eventually be paid $10,000 and would have to refund the payments if she tried to assert her parental rights or had an abortion.  She changed her mind and wanted to keep the child.
· Rule: Surrogacy agreements for motherhood are not against public policy.
· No consent should be recognized unless given on or after four days after birth.  The problem in this case is the payment is contingent on her giving the baby up (can’t sell babies) and she made the agreement before the baby was born.
· This agreement is not enforceable.
· Baby M Case:
· Surrogate parenting k established for Mrs. Whitehead to be surrogate mother for $10k.  When baby was born, didn’t want to give it up.  Court gave custody to Sterns and allowed Whiteheads visiting rights.
· Rule:Surrogate parenting agreement inconsistent w/statutory provisions prohibiting $ in connection with adoptions.  Fundamentally at odds with public policy because:
· Guarantees separation of child from parent
· Adoption regardless of suitability
· Ignores interests of the child.
Justification for Nonperformance (chapter 9): Mistake, Changed Circumstances, and Contractual Modifications.

Mistake:

Generally:

· A mistake can’t be discovered until after the k is executed.

· K based on erroneous belief at time of contracting that certain facts are true.  Mistaken party may have grounds to avoid.  

· Apparent assent is not genuine, caused by misinformation.

· Relief possible even when the other party has not behaved wrongfully.

· Not mistakes:

· Errors in judgment—buying a bad piece of land.

· Mistake must relate to a fact in existence at the time of k.

· Mistake as to meaning of words or conduct—not applicable.

· Ignorance of the law is a mistake of fact—beachfront property subject to variance.

· Rst.2d 151: 
· Mistake is a belief that is not in accord with the facts. (pg. 253)
· Rst.2d 152: When Mistake of both parties makes a k voidable.  (bilateral)
· Ultimately here the k is voidable by the adversely affected party
· Comm. C: the test is whether the error creates an overall imbalance btw the parties by making the exchange less desirable to the adversely affected party and more advantageous to the other.  .
· Rst.2d 153: When mistake by one party makes a k voidable.
· This permits avoidance of the k for mistake of one party, requires that:
· The mistake be such that enforcement of the k would be unconscionable; or
· That the other party either have reason to know or, or be responsible for causing the mistake.
· Unconscionable in this context seems to mean, severe enough to cause substantial loss (Wil-freds “substantial hardship.”)
· As indicated in the discussion in Wil-fred’s, it is often said that rescission in such cases will be permitted for “clerical errors” or other “mistakes of fact,” but not for “mistake of Judgment.”
· Rst.2d 154: When a party bears the risk of mistake.
· Rst.2d 157: expressly negates any requirement that the mistaken party be non-negligent, requiring only that its conduct not fall below the level of good faith and fair dealing.
Case Law:

· Lenawee County Board of Health v. Messerly (Mutual Mistake)
· Original owner installed septic tank w/o permit and sold to Messerlys.  Messerlys didn’t know this when they sold to Pickles “as is” after inspection.  Land was unfit for habitability and Pickles could not use it for rental property as planned.
· Rule: Rescission is not available to a party who has assumed the risk of loss in connection with mistake.
·  Holding: Applying the principle in restatement second section 154, the court held that the presence of what is called an “as is” clause prevents the buyers from obtaining relief in equity (the rescission) for their mistake even as here for mutual mistake.
· Rst.2d 154: When a party bears the risk of a mistake

· A party bears the risk of mistake when:

· The risk is allocated to him by the agreement of the parties, or

· He is aware, at the time of the k is made, that he only has limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or

· The risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.

· Note Case:

· Sherwood v. Walker (Barren Cow)
· Overruled here.
· Instead the Court goes to Rst. 2nd 152-154
· Rst. 2nd 152-154; UCC 1-103, UCC 2-316(3)(a)1
· Wil-Fred’s, Inc. v. Metropolitan Sanitary District

· The question here is when relief can be granted for unilateral mistake.
· Whether Wil-freds can get rescission of its k with Metropolitan for unilateral mistake.
· Mistake was made by the subcontractor and caused a bid of the general contractor to be way off.  Wil-Fred accepted the bid although Metropolitan asked for rescission.
· Rule: Conditions required for rescission are:
· Mistake relate to material feature of k.
· Mistake occurred notwithstanding exercise of reasonable care.
· Mistake is of such grave consequences that enforcement of k would be unconscionable.
· Other party can be placed in status quo.
· Rule: normally no relief for unilateral mistake but Williston—unilateral mistake may afford ground for rescission where there is a material mistake and mistake is so palpable that the party not in error will be put on notice of existence.  
· Substantial hardship on W, no on Metropolitan.  Wil-freds used due care when it chose the subcontractor.  
· Held: Rescission and W got deposit back. 
· Rst. 2nd 153, 503(a)
Changed Circumstances, Impossibility, Impracticability, and Frustration:

Black Law: (rst.2d 261-281—pg.281)
· Strict Impossibility: When no one can perform.

· Frustration of Purpose (Rst. 265): When the exchange called for by the contract has lost all value to the person who has bargained for it.. (No problem with performance, but now it is worthless)

· Frustration of Purpose has it’s orgin in the Coronation cases:

· Ex: Krell v. Henry: the guy who paid for the flat to watch the parade with the king go by and then the parade was cancelled.  He can go and look out the window onto an empty street.  He gets his deposit back but that’s it.

· Impracticability: (Rst.261-264) 
· not impossible but substantially different from what you contracted for.

· Rst.2d 271: impracticability excuses the non-occurrence of a condition if the occurrence of the condition is not material part of the agreed exchange and forfeiture would otherwise result.

· After k, even occurred—basic assumption to a future state of affairs.  Even changes the very basis of the exchange.

· UCC 2-615, comm.. 1: occurrence: “unforeseen supervening circumstance not within the contemplation of the parties at the time of k’ing.”  Even not a real likelihood by parties.  Unforeseen as by parties, unforeseeable as reasonable person.

· Party seeking relief was not at fault in causing the occurrencee.

· Party seeking relief must not have borne the risk of the event occurring.

· Getting out of the k is only appropriate if change is extreme and burdensome.

· Event must have such severe impact on performance that it can’t be rendered w/out great loss, risk or other hardship.

· Focus the inquiry on the unforeseen impact of the economic event.

· Things considered impracticability: war, natural disaster, strike, change in the law

· Remedy: rescission, termination and restitution

· Gravel Case: Where the guy said he would get all gravel from this one person.  The cost of getting the gravel from under the waterline was 10-12 times higher (neither knew) and that was so much that he was let out for impracticability.

· Increase in cost must be extreme and it matters how foreseeable the increase in cost was.

· Literal Impossibility:
· OF the various kinds of events which can take the parties to a k by surprise, the sort that present the clearest case for discharging the k are those which render its performance literally impossible.

· The most common categories in which the crt is likely to find literal impossibility so as to discharge a party are:

· Destruction of subject matter

· Failure of the agreed-upon means of performance

· Death or incapacity of a party

· Supervening illegality

· The Rst. Illustrates the modern view of impossibility.

· Rst. Does not use the word impossibility, but speaks only to impracticability, but uses this term to include cases that have traditionally been thought of as impossibilitiy.

· Rst. 2nd 261: Where after a k is made, a party, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary.
· So a party who wishes to be discharged on grounds of impossibility /impracticability must show the following things.

· The event occurred after the k was made.

· The event was one whose non-occurrence was a basic assumption on which the k was made.

· The event was not the fault of either party seeking discharge; and 

· The language or circumstances don’t dictate that discharge should be denied

Case Law:

Modern Law of Impossibility:

· Taylor v. Caudwell (Note Case):
· He wanted to get money back that he paid for advertisements and such because the hall where he was supposed to play burned down.
· Why shouldn’t Caudwell have to pay Taylor for those things:
· No fault of his own.
· You can’t think of everything that might happen and include it in the k.
· The court here said there is an implied notion that the facilities will be there.
· Rule:  if performance of the k involves particular goods, a particular building, or some other tangible item, which through the fault of neither party is destroyed, or otherwise made unavailable, the k is discharged as to performance, but if the subject matter is of collateral importance, the k will be only partially discharged.
· Farm Equipment v. International Harvester:

· Party’s performance not excused where the occurrence of a foreseeable event such as market downturn or economic hardship renders a k unprofitable.
Frustration of Purpose:

· Karl Wendt Farm Equipment Co. v. International Harvester Co.
· International Harvester (D) found it could no longer stay in the farm equipment business and had to sell those assets to Case/Tenneco.  The terms of the sale indicated that Case/Tenneco did not acquire the existing franchises that D had maintained.  There were a number of areas where conflicts between existing Case and D franchisees existed and in most cases the D franchisee received the franchise.  Karl Wendt (P) was one of the D franchisees who did not get a new franchise after the sale.  P filed this action and D defended under impracticability of performance.  The jury returned a verdict for D and P appealed.

· Rule: Neither market shifts nor financial inability of a party changes the basic assumptions of k such that it may be excused under doctrine of impracticability (Rst. 2nd 261 comment b.
· Defense of Frustration of Purpose requires:

· Purpose frustrated by supervening event which is the primary k purpose.
· Frustration must be substantial (so severe that it is not fairly w/in risks that affected party assumed under k.)
· Frustrating event must have been a “basic assumption” of k.
· Frustrating event must occur w/o fault of party (Rst. 2nd 265)
· Rst. 2nd 261, 262, 263, 264, 265, 268, UCC 2-213, 2-215, 2-216
· Transatlantic
· Shipment of goods to the middle east, canal, closed, you should’ve provided for that in k.
· Relief shouldn’t be denied simply b/c the event may have been foreseeable.  “foreseeability or even recognition of a risk doesn’t necessarily prove its allocation.”
· Parties to k are not always able to provide for all the possibilities of which they are aware.
Impracticability:

· Harriscom Sevenska, AB v. Harris Corp:

· Radio parts getting sold to Iran case: k for sale of radio and spare parts.  One is radio’s deomestic manuf., other is sweedish organization.  U.S. prohibited all sales to Iran of goods it categorized as military equipment.  A shipment of the contracted-for-radio spare parts enroute to Sweeden, but destined for Iran was detained by the U.S. Custo Best 
· defense if govt. has made something illegal; excuse b/c of impracticability resulting from gov. action
· §2-615 supports the manuf., you don’t have to fight tooth and nail if gov. tells you not to do it and you act in good faith, you’ll be okay.  “compliance in good faith w/any applicable foreign or domestic gov. regulation or order is a basis for relief.”
· Court relies on force majeure clause in k.  Common where the k at issue has been drafted by the performing party.  Provide for excuse where performance is prevented or delayed by circumstances beyond control of party seeking excuse.  Natural events, prevention by outside forces and strikes.
· Florida Power v. Westinghouse—note case:
· K required W to remove the irradiated fuel from the plant site and dispose of it as W sees fit.  Gov. changed its nuclear fuel policy, prohibiting commercial reprocessing of spent fuel.  
· W says excused.  Crt. found that availability of commercial reprocessing of uranium was a basic assumption of the k, failure of which should excuse W from its duty to remove spent fuel.  
· Even though W took the risk of loss, they weren’t counting on fact that they wouldn’t be allowed to remove fuel b/c of gov. regulation.
· REVERSED ON APPEAL.
· If a government regulation is created that makes it impracticable or impossible then you don’t have to pay damages.
· Aluminum Co. v. essex—note case:
· Crt. granted reformation of a long-term k for the supply of aluminum processing services to take into account cost increases not adequately reflected  in the price-increase formula the parties had initially negotiated.  
· This case is no longer binding.  Linzer says this is an impracticability case b/c everything changed—prices went crazy. 
Modification:

· Alaska Packers’ Association v. Domenico

· Fisherman contracted to fish for salmon in Alaska for certain sum refused to work once in Alaska unless they received a higher pay.  Superintendent didn’t have any authority to change k’s but did so anyway to get workers to do the job.  The company refused to pay higher prices.  The court ruled in favor of the company.
· Rule: When a party merely does what he is already obligated himself to do (pre-existing duty), he can’t require additional compensation by taking advantage of the necessities of the other party.  The additional compensation isn’t supported by consideration.
· Rst. 73
· Kelsey-Hayes Co. v. Galtaco Redlaw

· The suppliers Galtaco were staying open solely for the benefit of Kelsey-Hayes and so Galtaco needed more money to stay in business and provide the parts to Kelsey.
· First they got 30% from everybody and the other companies eventually find new suppliers but Kelsey-Hayes can’t find anyone and if they don’t have these parts then their client Ford will have to shut down their assembly line.  
· The court says Kelsey-Hayes assented to modification of payment terms becaue they were under economic duress because they did not have an alternative.
· Rule: Duress can be claimed if party’s assent is induced by improper threat that leaves the victim with no reasonable alternative.
· Austin Instrument Case (In Notes):
· Brookside Farms v. Mama Rizzo’s, Inc.

Ch. 11: Consequences of Nonperformance: Material Breach, Anticapatory Repudiation, and Express Conditions 

Black Letter:
Minor Breach:

· A breach of k is minor is the obligee gains the substantial benefit of her bargain despite the obligor’s defective performance.

· Examples would be: insignificant delays in completing performance or small deficiencies in the quantity or quality of performance where precision is not critical.  

· The effect of a minor (immaterial breach) is to provide a remedy for the immaterial breach to the aggrieved party.  The aggrieved party is not relieved of her duty of performance under the k.

Material Breach:

· If the obligee does not receive the benefit of her bargain as a result of failure to perform or defective performance, the breach is considered material.

· If the breach is material the consequences are more severe.  

· The nonbreaching party:

· May treat the k as at an end, i.e. any duty of counter-performance owned by her will be discharged, and

· Will have an immediate right to all remedies for breach of the entire k, including total damages.

· When a breach is material it has the effect of being a condition also because it relieves the other party of the obligation to pay.

· The UCC modifies this to permit a party to complete the manufacture of goods to avoid having to sell unfinished goods at the lower salvage value.

· If the Breach is Minor the breaching party just pays the damages.

· Rst.2d 241: circumstances significant in determining whether a failure is material:
· The extent  to which the injured party will be deprived of the benefit which he reasonably expected.

· The extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived

· The extent to which party failing to perform or to offer to perform will suffer forfeiture

Total Breach

· You cannot cure; it is material and cannot be fixed.

In Determining whether breach is material or minor, the courts generally apply the following six criteria (Restatement 2nd § 275)

· Amount of benefit received.

· Adequacy of damages

· Extent of Part Performance

· Hardship to breaching party

· Negligent or willful behavior 

· Likelihood of full performance

· More on each of these in the barbri book pg. 84-85.

Conditions: Rst.2d 224-229.

· If we find a condition even if its not met; that doesn’t mean the other party as a right to rescind the k and not pay.

· It doesn’t bar P for a claim in restitution for what it did deliver later and complete.
· But P doesn’t have a claim for breach of k (b/c you CANNOT breach a condition)
· Court’s don’t like to find conditions were extreme forfeiture will result.
· Forfeiture is a basis for excusing the condition if the conditions enforcement would result in extreme unfair disproportionate, harsh deprivation of the rights of property of the party who expects performance, and a windfall or unfair benefit to the party whose performance is subject to the condition.
· ****Time is usually not of the essence.  
· The courts can excuse minor deviations from conditions to avoid forfeiture.  
· In Jacob and Youngs there was no forfeiture meaning kent was not entitled to say—I don’t have to pay the balance.
· If we decide that the condition is a duty?  
· Was it breached?
· Material or not?
· If not material the minor breach means that the other party can only get damages for what defect of damages etc.
· If P’s breach was material person can kick other person off contract and NOT REPUDIATE BUT TERMINATE other party’s performance.
· Anticipatory repudiation—not the proper term.
· NEVER use it for linzer’s test in this situtation.
· If person was terminated by a breach that was not material—other person had anticipatorily repudiated and he has committed a breach.
· In that case the other party can get anticipated profit.
Def: condition is an event that must occur before other parties duty comes into existence.

Dependent Condition

· Performance depends on this.
Express Conditions:

· Express conditions are those expressed in the k.

· Restatement 2nd 234

· Def: if language of k, on its face and w/out reference to extrinsic evidence, articulates intent to make performance contingent on event.  “on condition that”  “subject to”  “provided that” “if”.  Sometimes, one party’s duty conditioned on other party’s giving notice.

· Applied strictly b/c it’s express and shows intent if they put it in there.

· Rst.224 condition

· Rst.2d 229: court may excuse nonoccurrence of a condition where forfeiture would result, unless conditioning event was material part of the parties’ exchange.  Comm. B—def. of forfeiture:  denial of compensation that results when obligee loses right to agreed exchange after it has relied substantially by preparation or performance on expectation of that exchange.

· Forfeiture:  basis for excusing condition only if its enforcment would result in an unfair, disproportionate, and harsh deprivation of rights of property of the party who expects performance, and a windfall or unfair benefit to the party whose performance is subject to condition.

· Court balances relative hardships btw the parties.  Ameliorates the harshness that follow from rule of strict compliance with express conditions.  

· Rst.2d 229, purpose is to regard express condition or technical or procedural  nature where the strict enforcement of condition would have unfair impact.  

· It should NOT be used if occurrence of condition is a MATERIAL part of the exchange!

Implied Conditions

· Implied conditions are those fairly to be inferred from evidence fo the parties’ intention; i.e., their existence is determined by the process of contract interpretation.  These are usually referred to as “implied in fact” conditions.

Constructive Conditions:

· These are conditions read into the k by the court without regard to or even despite the parties’ intention.  This is done in the interest of fairness to ensure that both parties receive the performance for which they bargained.

· Usually referred to as “implied in law” conditions.

· Ex: Brother k’s to sell his stereo to Sister.  The courts generally infer that Brother cannot demand payment of the money before he gives sister the stereo (unless otherwise provided in the k)

· The court’s will also imply constructive conditions relating to the time for performing under k.

· Constructive Conditions Concurrent:  Where both performances can be rendered the same time, they are constructively concurrent; thus, each is condition “precedent” to the other.  Hence absent an excuse, each party must first tender his own performance if he wishes to put the other under a duty of immediate performance resulting in breach is he fails to perform.

· Constructive Conditions precedent:  Where on performance will take  a period of time to complete while the other can be rendered in an instant, completion of the longer performance is a constructive condition precedent to execution of the shorter.

· Ex: Lulu agrees to paint Hank’s barn for $400.  In absence of a k provison to the contrary, Lulu must paint the barn before Hank must pay.

· Effect of Condition:  
· If a k is not enforceable due to the failure or occurrence of a condition, the party who provided benefits to the other party can usually recover under unjust enrichment theories, although the measure of damages in that case may be less advantageous than the k price.

Anticipatory Repubudiation: Rst.2d 229, 251, 243, 250, 257, UCC 2-609, 610, 611

· You can breach before the performance date and you can sue before the breach; hence Anticipatory repudiation.

· Anticipatory repudiation encourages the injured to go find a substitute to keep damages down and decrease litigation.

· Anticipatory repudiation:  refusal to perform, expressed orally, in writing or by conduct showing unwillingness to perform.  Party breaches in advance of performance if makes clear by words or actions that she will breach when performance falls due.  

· Occurs btw time k is made and time due for its performance.  Mere expression of doubt is not sufficient.  “I’m not sure I’m gonna go ahead.” Not a repudiation.

· CL—party had to wait until time of performance to see if breach would occur.

· Elements:

· Action or inaction must be serious enough to qualify as material and total breach of the k.

· Indication of intent to deviate in a minor way, leads to claim of damages, but not termination.

· Promisor’s statement or conduct must clearly indicate to the reasonable person that promisor intends to breach materially when time for performance arrives.

· Promisor’s statement or conduct in repudiating must be voluntary, deliberate and purposeful rather than inadvertent or beyond the promisor’s control.

· Effect: clear, unequivocal, and voluntary repudiation by one of the parties is recognized as the equivalent of a material and total breach, if threatened action of failure to act would be a material and total breach if happened at time due performance; failure of condition.

· Linzer:

· Has to be a very clear statement; renegotiation is not repudiation.  Cts don’t find them easily.  It has to be “I will not perform.”  You can also repudiate by action—selling Blackacre to someone else.  Non breaching party can sue for damages and don’t have to wait until closing.  

· Retraction—total breach enables the other party to declare the k terminated and sue for damages and not perform.  A total breach but you can retract it, unless the other party has acted in reliance, has sued or says “I’m taking that as total breach.” Has to give notice.  

· Don’t’ say “accept the repudiation—sloppy language.”

· Nonbreaching party—may accept repudiation by treating it as an immediate breach.  She can refuse to render own performance, terminate k, and sue for relief of total breach.

· She can delay responding to see if other party repents.

· Retraction—promisor can take back repudiation.  Ability to do so is lost as soon as promisee notifies promisor that repudiation has been accepted.  Even in absence of notification, promisor can’t take repudiation if promisee has treated it as final and taken action in reliance on it resulting in significant change in her position.

Case Law:
Material Breach:

· Jacob v. Youngs, Inc. v. Kent

· Country residence built for Kent under K that required Reading pipe be installed.  Some Pipe was reading and some was not. Only way to replace was to tear down house.  Kent refuses to pay for balance of the house construction costs due to error.
· Rule: Only a “material Breach” of a constructive condition justifies a party in considering his duty discharged.
· If a party has substantially performed a promise which is a constructive condition, his failure to perfectly perform (immaterial breach) will not discharge the other party’s duty of performance.
· Kent is not entitled to say I don’t have to pay the balance due, but he can off-set the damages for having the wrong kind of pipe—but there are none—so he gets nothing.  
· The damages might should be the cost of replacement—he would only have pocketed the money if he had gotten the cost of replacement.
· Restatement 2nd: 226(a),(b), 234, 234(1),(2), 237, 238, 240, 240(e), 241(e),(f)
· UCC: 2-507, 2-511, 2-511(1) 
· Sacket v. Spindler

· Newspaper man agrees to sell stock.  Buyer fails to pay on time, seller refuses to complete the k unless buyer pays in cash.  Spindler (seller) terminated k.  Sacket (buyer) breached k by  not performing, and issue was whether it was total or partial breach?
· Total breach would free Spindler from obligations, partial breach would mean Spindler’s termination of k would be unlawful repudiation.
· Rule: Whether a breach of k is total or partial depends upon its materiality.  
· Spindler was justified in terminating the k, b/c it was extremely uncertain as to whether Sackett intended to perform the k, and his failure to perform was gross negligenceor willful misconduct.
· Restatement 2nd: 242(b), (d), 243(3), 243(d)
Anticipatory Repudiation (rst.250, 251, 256, 2-609)

· Hochster v. De La Tour (note case):

· De La Tour makes the argument that Hochster sued too soon b/c he had not yet breached.
· The court says it makes for sense for him to go ahead and substitute w/k’s that will be able to perform.
· The notion that you cannot yet sue/b/c there has not yet been a breach has not survived and would not even be in the case book if Williston hadn’t said it.
· You can breach before the performance date and you can sue bf breach—anticipatory repudiation.
· Rationale: if Hochster had gotten other work w/out being able to terminate—he may have been in breach.
· Anitcipatory repudiation encourages the injured to go find a substitute and keep the damages down.
· Williston: criticized anticipatory repudiation, illogical b/c promise couldn’t be broken until time of performance.  Linzer says, NOT TRUE.
· Corbin:  action prior to date of performance justified on ground that repudiation itself damaged the other party by reducing value of the k.
· Truman L. Flatt & Sons Co. v. Schupf

· Wanted to rezone an area to build a big asphalt plant or something and the public didn’t want it.
· The k said if they got the rezoning then they were to purchase for 160 thousand and if they did not get the zoning variation then the buyer could rescind the k.
· Holding:  D’s didn’t notify P either expressly or impliedly, of an intent to treat the k as rescinded until July 8, and transaction was to be closed on June 30th.   Nothing in record that D’s treated k as rescinded or terminated.  Assuming P’s may 21st letter constituted anticipatory repudiation, P retraced in June 14 letter b/c D’s had not yet materially changed their position or indicated to P an intent to treat k as rescinded.
· Rule:
· A manifestation of intent not to perform must be definite and unequivocal; mere doubtful and indefinite statements that performance may or may not take place, not enough.
· Hornell Brewing Co. v. Spry

· This case is about right to adequate assurance.
· Hornell wants letter of assurance to secure financing from Spry.  Spry wasn’t paying on time.  UCC 2-609 authorizes one a party upon “reasonable grounds for insecurity to demand adequate assurance of due performance and until he receives such assurance…if commercially reasonable suspend any performance for which he has not already received the return.”
· Application of good faith standard.  
· Holding:  P has reasonable grounds to be insecure about D’s ability to perform in the future.  NO financing in place, bounced checks.  Insecurity can arise from person falling behind in his payments.  D’s failure to respond was a repudiation and P entitled to suspend performance and terminate the agreement 2-609(4).
· Adequate assurances = verbal guarantee, post bonding.
· Linzer:  Llewelyn put it in code 2-609; what’s reasonable under the circumstances.  MUST be in writing, some courts allow it orally like section 251 of Rst.2d.  Demanding  letters of assurance in excess amount might be a breach of k or breach of good faith.  Mere rumors about non-performance not good enough for repudiation.
Express Conditions (Case book pg. 923)

Restatement sections 224-228

· Oppenheimer & Co. v. Oppenheim, Appel, Dixon & Co.

· P required to obtain prime landlord’s written notice of confirmation.  If written notice was not obtained, on or before Dec. 30, 1986, then letter agreement and Sublease shall be deemed null and void and neither party has rights or obligations.  P never delivered landlord’s written consent to D and P’s attorney called on phone—after the deadline.
· Rule: substantial performance is ordinarily not applicable to excuse the non-occurrence of an express condition precedent.  
· When k requires written notice to be given w/in specified time, notice is effective unless writing is actually received w/in time prescribed.  Oral notice given in this case.  
· Condition: “an act or event, which unless the condition is excused, must occur before a duty to perform a promise in the agreement arises.”  “unless and until”
· Express—agreed to and imposed by the parties themselves.
· Implied or constructive—those imposed by law to do justice, subject to precept that substantial compliance is sufficient.  If language is doubtful—constructive.
· Farnsworth:  “we perceive no basis for applying substantial performance.  Flexible concept of substantial performance stands in sharp contrast to the requirement of strict compliance that protects a party that has taken precaution of making its duty expressly conditional”
· Rst.2d 237:  comm. D—no mitigating standard of materiality or substantially applicable to non-occurrence of that event.  Substantial performance in this context is not sufficient.
· Jacob and Youngs doesn’t apply in this case—Cardozo there said that his ruling in that case would be different if condition was express, “this is not to say that the parties are not free by apt and certain words to effectuate a purpose  that performance of every item shall be a condition of recovery.”  And P had conferred no benefit upon D.  The avoidance of forfeiture rationale in Jacob and Youngs is not present here.  
· Linzer:  even if they had sent writing, it wasn’t on time.  Jacob doesn’t apply in this case b/c this is an express condition and Jacob was a constructive condition.  Substantial performance allowed in constructive condition and not express.Crts should intervene when language of the parties isn’t very clear.  Oppenheimer negotiated, didn’t use boilerplate.  
· Classicial formalism:  compares to Jacob redding pipe and Cardozo says don’t make a difference, in this case, no notice in writing, so you’re stuck.
· Avoiding forfeiture:  in Jacob it would be ripping up the house and put in new pipes.  In Open they didn’t put in anything.  To avoid forfeiture you have to put something in.
· Williston:  express—depends for its validity on the manifestation of the intent of the parties, has same sanctity as promise itself.  Crt. must enforce will of parties unless against public policy.  
· Implied or constructive—where law imposes conditions, absent intent of parties, it can deal with its creation as it pleases, shaping the boundaries of the condition to avoid hardship and do justice.
· J.N.A. Realty Corp. v. Cross Bay Chelsea, Inc.

· JNA owns the buiding and Chelsea is the current tenant and JNA is trying to evict him b/c he didn’t renew his option by the correct date.
· Issues: will tenant suffer forfeiture if landlord permitted to enforce letter of agreement?  If there will be forfeiture, can equity crt grant tenant relief when forfeiture would result from tenant’s own neglect?  
· Forfeiture: when one party stands to lose rights under the agreed k and it has relied on those rights and stands to lose a lot if k is terminated.
· Forso sells restuaraunt to Chelsea, condition of sale Forso required to obtain  modification of option to renew so Chelsea has right to renew for additional 24 yrs.  
· JNA knew of modification and didn’t tell Chelsea about it. 
· Judge admits that Chelsea was negligent but weighs this against the hardship and loss they will incur if the option isn’t given.
· They have made substantial improvements.
· On it’s face this isn’t consistent with Open, which seems to be about formalism and following the k strictly.  
· The reason these two cases seem to be decided differently is b/c the parties are not on the same footing.
IN CONSTRUCTION K’S YOU CANNOT GET OUT OF PAYING DAMAGES!!!!!!!!!!!!!!!!!!!!!!!!

DAMAGES:-----------------------------------------------------------------------------------------------------------------

Expectation Damages:  Principles and Limitations (Ch. 12):

Black Letter:

· American K law recognizes three distinct kinds of interest on the part of a disappointed party which may be worthy of judicial protection:
· Expectation damages
· Interest in having the k performed.  Put her in the position she would have been in had the k been performed. (awarding what would have been profit)
· Reliance interest: 
· Put P in position she was in before k was made. (awarding out of pocket costs)
· Restitution interest
· Awarding benefit P would have received.
· Damages for loss of bargain are usually calculated as the diff. btw the k price and the market value of the property at the time of breach.
· Where seller claims damages for the purchaser’s wrongful repudiation, she must show that at the time of breach the property was in fact worth less (on the market) than the k price.
· When seller has breached, the disappointed purchaser must show that at the time of the breach the property had a market value of more than the k price.
· In many cases like Turner, the k price and market value will be equal.  In such cases the P will still be able to recover “consequential” or “incidental” damages.
· Such damages are subject to limitations and requirements:
· The “rule of Hadley v. Baxendale (i.e. damages are recoverable only if they were reasonably foreseeable at the time of the k.)
· The prohibition on speculative damages (damages must be proven within reasonable certainty); and
· The duty to mitigate damages (i.e., damages may not be recovered to the extent that they could have been avoided or minimized by reasonable efforts)
· “American Rule” (as opposed to the English rule) would generally award expectation damages for any unexcused failure to convey, regardless of the good faith or bad faith of the seller (when seller is in breach)
· “English rule.” The “benefit of the bargain” rule of damages could be applied equally to cases of breach by purchaser (as in Turner), and to cases where the seller is the breaching party.  Where the seller is in breach however, many crts have traditionally restricted the plaintiff purchaser to restitution of any payments made by her on the purchase price, unless she can demonstrate that the D seller has breached in bad faith.  This rule is known as the English Rule.  
Computing the value of Plaintiff’ s Expectation

· As stated above, expectation that the court seeks to protect in its award of k damages is the gain the plaintiff would have realized if the k btw p and d had not been breached.  
· The expectation to be protected is P’s net expectation---value of the performance D had promised to render, less the cost of the performance P had promised in return as the “price” of D’s performance.
· Rst. 2nd 347: states a formula by which damages based on the injury to P’s expectation interest may be computed.
· Subject to the limitations stated in section 350-353, the injured party has a right to damages based on his expectation interest as measured by:
· The loss in value to him of the other party’s performance caused by its failure or deficiency, plus
· Any other loss, including incidental or consequential loss, caused by the breach, minus
· Any cost or other loss that he has avoided by not having to perform.
· In his treatise professor Farnsworth elaborates the various components of the Rst. Formula:  A claim for total breach may have four elements:
· Loss in value = diff. btw the value to the buyer of the goods that were to have been delivered and the value of the goods that were actually delivered.  (diff. btw value of perf. That should have been received and what she got)
· Other Loss = is said to give rise to “incidental” and “consequential” damages.  (subject to limitations such as forseeability)
· Incidental: include additional cost incurred after the breach in a reasonable attempt to avoid loss, even if the attempt is unsuccessful.  
· Consequential: include such items as injury to person or property caused by the breach. (LOST PROFITS)
· Cost avoided = saving further expenditure that would have otherwise been incurred by the injured party.
· Loss avoided = Injured party being able to salvage or reallocate some or all of the resources that it otherwise would have devoted to performance of the k.
· Measure of damages for total breach (expectation – recovery you expected plus whatever you are out)
· (Loss in value + other loss – cost avoided – loss avoided)
· In a case of claim for damages for partial breach only the first two terms apply
Case Law:

· Turner v. Benson:

· They were selling their house and after the buyers financing went through they bought another house then the buyer breaches and they have to keep up the two houses.
· Notes:
· In many cases like Turner, the k price and market value at the time of the breach will be approximately equal.  In such cases the p will still be able to recover “consequential” or “incidental” damages.  Such damages are subject to limitations and requirements including:
· The rule of Hadley v. Bacendale: (i.e. damages are recoverable only if they were reasonably foreseeable at the time of the k);
· Prohibition on speculative damages (i.e. damages must be proven within reasonable certainty.); and
· The duty to mitigate damages (i.e. damages may not be recovered to the extent that they could have been avoided or minimized by reasonable efforts)
· Holding: Market value of P’s house at time of k was roughly = to k price.  This means they only get nominal damages BUT they can get special damages.  Every item of expense incurred by P’s direct result of owning 2 houses was within the contemplation of the parties at the time the time k was executed.  (This was a reasonably possible consequence of a breach)
· Notes:
· Damages for breach of a k to buy or sell goods under the UCC may also be measured by the difference btw the market price and the k price of the goods.
· UCC 2-708 (1) measures the sellers damages for nonacceptance or repudiation by buyer as “the difference btw the market price at the time and place for tender and the unpaid k price together with any incidental damages provided in this article. 2-710: but less expenses saved in consequence of the buyers breach.
· Similarly UCC 2-713 through 2-715: measure for nondelivery or repudiation.
· UCC 2-706, 2-712(1), were written to remedy the problem of a buyer refusing to take delivery of the goods (prior written sections state, the value is the diff. “at the time and place of tender” but under this circumstance the market price and k price could be the same at the time buyer breaches and seller has not suffered direct damages. (pg. 974-in text book)
· Rst: 344, 346(2), 347.  UCC: 2-706, 2-708(1), 2-710, 2-712(1), 2-713, 2-715
· Handicapped Children’s Education Board v. Lukaszewski

· Teacher employment k breached.  Teacher took a higher paying job close to home supposedly for health reasons.  Old school had to hire new teacher with less education/more experience and had to pay more for new teacher.  Couldn’t find an equivalent replacement teacher.
· Damages in breach of k cases are ordinarily measured by expectations of the parties.  The nonbreaching party is entitled to full compensation for the loss of his or her bargain—that is losses necessarily flowing from the breach which are proven to a reasonable certainty and were within the contemplation of the parties when the k was made.
· Thus damages for breach of an employment k include, the cost of obtaining other services equivalent to that promised but not performed, plus any foreseeable consequential damages.
· Rule:  Expectation damages:  Cost of replacement – k price (employee breach)
· Injured party must take all reasonable steps to mitigate damages, so employer must attempt to get equivalent services at lower possible cost.
· Don’t focus on objective value of services (the board received) rather that which it bargained for.

· The Board got damages for having to pay more to hire someone else; the SC said it was foreseeable and reasonable for them to do this to mitigate their damages—even if they had to pay more for someone different.
· To get damages out of these employment k’s the parties must be bound by the employment k for a period of time.  Basically it didn’t matter that the sub-was more experienced (she was not what they bargained for) and they still had to pay more (they argued she had less education).
· P.s. nobody noticed this was an efficient breach for her if she got paid more and had a lower stress job which improve her health and she didn’t have to commute.  If she was making enough to pay damages this is efficient (really for both-cause they got a better teacher)
· This benefits society b/c everyone is well off and one person is better off (Kaldor Hicks); Economists would say both parties should be thrilled.
· American Standard Inc. v. Schectman

· American Standard had a big factory and wanted to take down what was there and sell the property.  They had to get rid of everything.  They sold the scrap metal to Schectman but he had to remove the facilities and regrade the property.
· Groves v. John Wonder:
· Same fact pattern (sold gravel on the premises); going out of business and sell gravel to John Wonder co. who is required to regrade the land and doesn’t do it. They get judgment for the cost of completing the job.  They don’t sell the land and make money on the deal.  Posner says this is a windfall to the P and is wrong.  Linzer says Posner is wrong; they waited out the depression and sold the land 25 yrs later.
· Peevyhouse v. Garland Coal & Mining Co:
· Court says main purpose of the k was the mutual benefit of coal profits and not the regarding of the land.
· The co. took very little coal so Peevyhouse’s didn’t get much $.  Co. mainly wanted to divert a creek on their land.  
· The remedial work was a big part of the k, and they turned down the payment up front in return for the co. regarding the land then the co. didn’t do it.  This dispute is that the work will cost 12,000 and only add $300 dollar value increase (Peevyhouse’s care about the land, they live there) Co. should have known how much this would cost.
· You have cash plus the promise in these cases and the crts seem to ignore all this and say well they would have walked away with more money.
· Linzer sees no reason to let the party with more bargaining power that breached out of the k, because they say there is an economic waste.
· Holding: Measure of P’s damages is cost of completion.  No substantial performance, he just left the  lot undone.  That performance would add little or nothing to the value of the property doesn’t matter.  D’s completed performance wouldn’t have involved undoing what in good faith was done improperly, only doing what was promised and left undone.
· Rst.2d 346: the injured party has a right to damages for any breach  by a party against whom the k is enforceable…
· Rst.2d 348(2): if breach results in defective or unfinished construction and the loss in value of the injured party is not proved within sufficient certainty, he may recover damages in breach based on:
· The diminution in market price of the property caused by breach; or
· The reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probable loss in value to him.
· Exceptions: substantial performance in good faith and correction of defects would result in unreasonable economic waste: Damages = value if k complete – value as contructed. (just pay damages) (Jacob and Youngs)
· Where breach only incidental to main purpose of k and completion would be disproportionately costly, crts have applied diminution in value, even where no destruction of work is required.
Restrictions on the Recovery of Expectation Damages: Forseeability, Certainty, and Causation

· Hadley v. Baxendale:

· One of the most important cases in k history.
· Plaintiff’s operated a mill, which was forced to suspend operations because of a broken shaft.  An employee of the plaintiff’s took the shaft to defendant carrier for shipment to another city for repairs.  The carrier knew that the item to be carried was a shaft for the plaintiff’s mill, but was not told that the mill was closed because the shaft was broken.  The carrier negligently delayed delivery of the shaft by sending it by canal instead of by rail.  As a result the mill was closed for several more days than it would have been had the D adequately performed the k.  P’s sued for profits they lost during those extra days.
· Holding: The court held that plaintiff could not recover for the lost profits.  The loss of profits was not a consequence, which “in the usual course of things” flows from a delay in the shipment of a shaft.
· The two rules of Hadley:
· The court in deciding Hadley stated that a plaintiff suing for breach of k may recover only damages which fall into one of two classes.  These two classes are known today as the two “rules” of Hadley v. Baxendale.  The damages must either:
· Arise “naturally i.e. according to the usual course of things, from the breach of k itself…” or
· Arise from “the special circumstances under which the contract was actually made” if and only if these special circumstances “were communicated by the plaintiff to the defendants…”
· The Hadley rule says the consequential damages must be foreseeable or must be so common that any reasonable person would expect them.  
· Is it foreseeable that this would happen?  Yes,  b/c it is natural and probable.
· Is it foreseeable that this would happen?  Yes, b/c you were given notice of these special circumstances.
· Modern rule of Hadley v. Baxendale is now stated in terms of foreseeability of the loss: Rst. 2nd 351, UCC 2-715(2).
· Florafax International, Inc. v. GTE Market Resources, Inc
· Talking about damages that are reasonably foreseeable within the contemplation of the parties at the time of the k.
· GTE knew about Florafax’s k with Belleriose when they signed the k; they had a reason to foresee if they breached the k with Florafax a third party (Bellirose) would lose profits.
· Damages were proven by expert testimony.  Jury cut the baby in half (P wants $ and D wants $, then give P in the middle).  Apellate courts don’t think this is a good idea.
· GTE could foresee that if it breached, F would lose profits with B.
· Losses of F from B flowed from GTE’s breach.  Sufficient evid. to show lost profits.  BUT profits don’t have to be established w/absolute certainty, only reasonable certainty that profits would have been made had the k not been breached.  Can’t recover damages that are too speculative.  Opinion is flexible b/c it lets the jury decide.
· Note case: Singing Monks:  The singing monks enter a k and then record company breaches and doesn’t promote the record.  The monks want damages and the court says yes.  There is enough shown here by the fact that the record came out, was doing well and then you showed they showed that it dropped right when the record company pulled the plug.
· They also wanted damages for a tour they would have had if record company hadn’t pulled the plug ad the court says this is too remote/speculative.
· New business rule:  if new business and one party breaches, you can’t recover loss of profits from the future b/c too speculative.
· Many crts today say, if you have simple offering of what new business is worth, then predictability is not too speculative.  AS long as you can prove with reasonable certainty.
· § 351—limiting consequential damages where “justice so requires in order to avoid disproportionate compensation.”
Restrictions on The Recovery of Expectation Damages:

· In the preceding section we considered various rules that courts may employ to calculate the amount of P’s “loss in value” or “other loss,” (Rst. 2nd 347)

· There are however, a number of off-setting factors that may have the effect of reducing the P’s recovery or even eliminating it altogether.  At this point we turn out attention to those minus factors, items that are to be subtracted from “total loss” in calculating the damages the P ought to receive, “cost avoided” and “loss avoided.”

· If you want damages you have to go out and make a reasonable effort to mitigate—but it’s NOT a duty.

Mitigation of Damages:

· Injured party has a duty to mitigate or minimize damages.  P no action if unduly burdensome, humiliating or risky to P.  P can’t recover for consequences of D’s breach that the P herself could have avoided.  “mitigation” are “avoidable consequences”

· Rst.2d 350(1): Avoidability as a limitation on damages:

· Except as stated in subsection (2), damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation.

· The injured party is not precluded from recovery by the rule stated in subsection (1) to the extend that he has made a reasonable but unsuccessful effort to avoid loss.

Case law:

· Rockingham County v. Luten Bridge Co.

· K to build bridge authorized by County Commission.  New commission notified Luten that they canceled bridge k before construction had begun, but Luten went ahead and built the bridge in the middle of the forest anyway.
· This is a late example of running damages up.
· Rule: After absolute repudiation by one k-party, other party can’t continue to perform and recover damages based on full performance.  Party must mitigate damages caused by wrongful act.  His remedy is to treat k as broken when notice is received and sue for damages sustained + expected profit under k. Can’t pile up damages.
· Rst 2nd 347, 350, b
· Boehm v. American Broadcasting Co. (Good Class notes on this case)
· This case cites the very famous parker case.
· Parker v. 20th Century Fox: 
· Shirley McClain Case.  Shirley McClain had a k to fox to play the lead in a movie called ‘Bloomer Girl,’ this was a fiction movie that was made about the life of the lady who invented the bloomers that went under the skirt.  (Emelia Bloomer – feminist).  The movie is supposed to be a musical and she has a veto over music director etc.
· Fox says sorry we decided not to do the movie but we will give you another movie called ‘Big Country, Big Man’ and  you can play the lead woman.  Shooting in Australia.  What does the crt say?
· Rule:  Crt says ABC has failed to establish the substantial equivalence of the musical job and the Man Movie is not the same opportunity.  (again focusing on what they bargained for)
· Being the lead in a Western is another thing; going to Australia etc.
· There is a notion that personal reasons for taking a job make a difference.
· In the main case (Boehm) the guy is fired from ABC and then they offered him another job (that did not exist before) where he would have to report to the new person in his old job.  The breaching party is trying to do the mitigating; but there is a notion of bad faith here.
· General Rule:  Where breaching party offers substitute and there is evid. to show that the breaching party is working in bad faith or there is a humiliation factor then you are not obligated to take it to mitigate damages.
· This crt says the burden is on the breacher to show that it was a mitigating k.
· If it is a diff. job you probably don’t have to take it.  If Linzer got fired but they told him they had a job for him as General Council, he probably would not have to take it b/c he wants to be a teacher.  It’s a diff. job.
· Biggest factor here is the humiliation factor. 
· Notes: Collateral Source Rule:  under this rule an injured party’s recovery against a tortfeasor is not reduced by payments received from sources that are wholly unrelated to the tortfeasor, such as payments under disability income policies.  Most crts recognize this. 
· Jetz Service Co. v. Salina Properties

· Jetz leases laundry equipment to this apartment building and then the building takes their equipment out and breaches the lease.  So they take the machines back and put them in another building.  
· The lost volume means that they could have filled both k’s at the same time.  They could have gotten more machines out of their warehouse to fill the new k.  
· Lost volume seems to come out of the code and works best with fungible goods.  
· Usually goods not services.
· Wouldn’t work if it was personal services where you couldn’t be in two places at once.  Unless you had workman that could do it for you, or you could hire someone to do it.
· Main point: If you are successful at finding comparable work then he is off the hook; unless you could have done both at once.  If you want damages you have to go out and make a reasonable effort to mitigate. Don’t get confused…it is NOT a duty.
· Rule:  When you are talking about fungible goods or services (if you can’t keep doing them, you can get someone else to) you can keep providing and get lost volume damages.
· Notes: 

· In order for the breaching party to obtain a deduction from its damage liability for income received by the P from another k, the breaching party must show that the other k was a mitigating k.
· A Mitigating k is a k that the P was able to perform only because the defendant’s breach freed the plaintiff from the obligation to perform the original k.
· If the crt finds this is a new or additional k however (as in the case of Jetz), the P is entitled to the profit from both k’s and the defendant will not have the benefit of any deduction.
· Rst 2nd 347 comment f. 
· UCC defines goods: 2-105(1), lost volume entitled to recover their profit under UCC 2-708(2)
Nonrecoverable Damages: Items commonly excluded from Plaintiff’s Damages for Breach of k (pg. 1031)

· It was earlier suggested that A P should ordinarily recover at least her expectation damages; on the other hand, a P should not recover anything more.  As we have seen, a P’s claim for expectation damages will be weighted in light of the doctrine of avoidable consequences; it will also be limited by the requirement that damages be foreseeable (at least if they are special or consequential) and proven with reasonable certainty.  As a result in many cases the damages actually recoverable will in fact fall short of the true “expectation” of gain that the k created.
· In this section we consider three types of recovery usually denied a P in ordinary actions at CL for breach of k:
· Damages to compensate the P for amounts expended in attorney’s fees
· Damages for mental distress (and related intangible noneconomic injury); and
· Punitives (or exemplary damages)   
· Preffered Mutual Insurance Co. v. Gamache:

· Lays out the American Rule.
· What is important about this case?  That even if you are getting expectation damages, they may be off-set by something and you don’t get enough to make you whole as you would have been had the k been performed.
· Rule: You have to discount what you win by attorney’s fees (add the notion that punitives are generally  not allowed)
· This has to be a discouragement to litigation but it has to do with efficiency and the goal of k’s to put people where they would have been had the k been performed.
· This case is diff. b/c it is an insurance k case.  The court holds there is an exception to the traditional rule here b/c of the special relationship that exists btw insured and insurer and that the insured under this homeowner’s policy is entitled to attorney’s fees incurred in establishing the insurer’s duty to defend.
· Gaglidari v. Denny’s Restaurants, Inc:

· Big fight---emotional problems---gets fired---a whole big mess.
· Tr crt says she can’t recover for emotional distress and then they went back and said she could.
· The appellate court says, No you can’t.
· Rule: Basic rule in k is that you can’t get emotional damages.  
· There are cases where people are giving somebody emotional damages but they are for things that truly devestate somebody (putting the body in the wrong casket---involving something very personal; telephone co. delivering a message that your mother died when she did not.)
· Basic rules in K law: you can’t get attorney’s fees, can’t get punitives, can’t get emotional damages (but there are exceptions)
· Punitives are not usually allowed unless there is a special statute.
· Civil right’s action likely to get attorney’s fees; things we want to encourage people to bring suit for.
· Freeman & Mills, Inc. v. Belcher Oil Co.

· This case overruled Seaman’s Direct Buying Service, Inc. v. Standard Oil.
· Seaman’s Direct
· Oil Co. signed letter promising to supply oil for 10 years, then after oil prices rose denied that the letter was a binding k; the co. was held liable for punitives.
· In Seaman this court held that that a tort cause of action might lie “when in addition to breaching the k, defendant seeks to shield itself from liability by denying, in bad faith and without probable cause, that the contract exists.”
· This court overruled Seamon’s in favor of a general rule: precluding tort recovery for non-insurance contract breach, at least in the absence of violation of “an independent duty arising from principles of tort law…” other than bad faith denial of the existence of, or liability under, the breached k.
· Rule out of this case: Generally no such thing as punitives in k and breaching a k is not tort.
· Rst. 2nd 355- Punitive Damages not recoverable for breach of k unless conduct constituting breach is also a tort for which punitives are recoverable. 
· Lucas in his opinion: Is saying we want to keep tort and k separate and this is not tort (this is very formalistic); The holding says, get rid of this notion of tort for bad faith breach of k.
· K is meant to make you whole; it is amoral. 
· In Freeman we are saying we aren’t giving punitives unless possibly if there is a special relationship and this isn’t one.
· Foley v. Interactive: rejected the notion of special relationships coming out of employment.
· Rst. 2nd 355
Justification of Expectation Damages Rule:

· At the beginning of our survey of rules governing damages; we asked but did not attempt to answer---two questions—about the expectation damage principle.  

· Why should the law of k proclaim as its stated norm for damage recovery the P’s full expectation of gain under the breached k even when the P has not yet performed, expended any resources on preparations for performance, or substantially relied in any other way on the k at issue?

· Why should the law ordinarily award no more than expected damages for breach of contract denying to most P’s the sorts of exemplary or punitive damages available in tort actions?

· In this section we attempt to answer those questions.

· No reliance, no restitution situation (but if someone has not performed a k shouldn’t the nonbreaching party still get expectation damages?); no injury except loss profit.

· The orthodox view: is they are entitled to expectation damages although they have not relied or performed.

· What is the rationale for enforcing the k?  k’s are binding; k is something the law will enforce; if we let people out when there is no reliance then we are eliminating the notion of expectation damages.  People should have to be held to their k’s.  

· Ron Fuller: argues in a famous article in 1936 that “to encourage reliance we must dispense with its proof.”

· B/c if people know they have to prove reliance in order to win a law suit over a k—they will be reluctant to rely on k’s at all.

· There are reliances other than $ out of your pocket (psychological) but they are hard to prove.

· Basic rule is you get the benefit of the bargain less what you saved by not performing. (whether you have relied or expended resources or not)

Encouraging Efficient K; The theory of efficient breach:

· Roth v. Speck:
· Roth hired Speck to be hair-dresser in his salon and Speck signed a k for 1 Yr.  Speck worked for 6 ½ months then quit for a job with higher pay.  Roth seeks damages.

· Rule: Applied rule similar to that in property sales k’s.

· Damages equal difference in Speck’s two salaries for the remainder of the k period.

· New salary was evidence of Speck’s market value = replacement cost for Roth replacing Speck

· Dan Freedman’s argument about disgorgement: is when somebody breaches a k and is getting paid more for doing it; then you should get the difference in what he is being paid for the remainder of the k term.  (Opposite of efficient breach)

· This case sounds like disgorgement but the judge comes to the same conclusion for different reasons; says the value of the substitute hair dresser.

· The effect of this case is to have Speck disgorge everything he got from going elsewhere; but the courts reasoning is that the employer is entitled to a substitute and we will assume that will cost as much as the value of Speck (to find one just as good.)

· There is an argument here that there is a property right in the value of a k; whoever else wants the k ought to have to come to me and make a deal instead of getting you to breach. (that’s how they get to this disgorgement—I am entitled to the profit  you make by breaching for the remainder of our k.)

· If he won’t come to me I can get an injunction and he can buy  me out the injunction; that is how I end up getting the profit a diff. way.

· Farnsworth doesn’t buy this and neither does the restatement.

· With Personal Services efficient breach seems to make a lot of sense; disgorgement does not.

CH. 13: ALTERNATIVES TO EXPECTATION DAMAGES:  Reliance and Restitutionary Damages, Specific Performance, and Agreed Remedies: 

· In this chapter we analyze several alternatives to expectation damages.

Reliance Damages:---------------------------------------------------------------------------------------------

When should we use damages based on reliance?

· In most k situations, the award of expectation damages will adequately compensate the P.  But ins some k situations, and several non-k situations, expectation damages are not suitable, and reliance damages may therefore be appropriate.  These situations include those in which:

· P cannot show his lost profits with sufficient certainty, but can nonetheless show items of expenditure.

· Where proof of lost profits fails for uncertainty, the court may award the P compensation for expenditures he made in preparing to perform the k, and those he made in actually making part performance.  This is reimbursement for out-of-pocket expenses.

· P is a vendee under a land k who sues the vendor for the latter’s refusal to convey the property to him and the jurisdiction won’t award expectation.

· There is no legally enforceable k, but the P is entitled to some protection.
· Rst.2d 349:

· As an alternative to the measure of damages stated in 347 (expectation), the injured party has a right to damages based on his reliance interest, including expenditures made in preparation for performance or in performance, less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the k been performed.

Case law:

· Wartzman v. Hightower Productions, Ltd.
· Hightower Productions was a promotional venture formed to employ singer to live in mobile flagpole perch, set world record for flagpole sitting and descend on New Year’s Eve.  Wartzman was attorney hired to set up partnership to allow sale of stock, and he set up company wrong.  Hightower discontinues project sues for reliance damages.

· Rule: Where expectation damages are too speculative to be proven with certainty, reliance damages are an alternative.

· The very nature of reliance damages is that future gain cannot be cannot be measured with any reasonable degree of reliability.

· Reliance interest includes $ spent:

· In part performance, in preparation for performance, and in reliance on k (if foreseeable)

· Rst. 2nd 349: expressly authorizes the breaching party to prove any loss that the injured party would have suffered had the k been performed.  Such proof would avoid making breaching party guarantor of the success of the venture.

· Rst. 2nd 349: recovery should be offset by “any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the k been performed.”

· Notion that if you lost money on the deal you can’t get reliance damages. (If they were going to lose—say you could show that someone did something similar that flopped--- if they were going to lose all their money you did them a favor by preventing them from going through with it)

· Can’t get more than k price; then we would be making you better off.

· Here the parties got to keep their reliance damages.

· Wesler v. Toyota Motor Sales, USA, Inc..

· They appeal from a jury verdict arguing that the DC erred in instructing the jury that the damages on their promissory estoppel claim were limited to out-of-pocket expenses.  This court affirms.

· Toyota presented evid. that the dealership was far from certainty and that Walser and McLaughlin would have had great difficulty meeting the capitalization requirements.  The negotiations were still preliminary and broke down at that point.  Could have relied only for a short period of time bf informed.

· Here the trial crt was given the discretion to award a full range of damages for Prom. Estoppel according to what justice seemed to require.

Restitutionary Damages------------------------------------------------------------------------------------------

· If a party cannot prove expectation damages with reasonable certainty, she may still recover damages measured by her reliance interest. (Rst 2d 349)
· Modern k law also allows a nonbreaching party to elect to recovery of restitutionary damages rather than expectation damages for breach of k. (Rst 2d 373)
· Even a breaching party may in some cases be entitled to restitution by virtue of the benefit conferred on the other party by part performance. (Rst 2d 374)
· Moreover, if the performance obligations imposed by the k have been “discharged” for some reason, such as incapacity or impracticability, either or both of the parties may be entitled to restitutionary relief. (Rst 2d 375)
· Rst 2d 375: restitution when k is unenforceable because of statute of frauds
· Rst 2d 376: restitution when k is voidable b/c of lack of capacity, mistake, misrepresentation, duress, undue influence, or breach of fiduciary duty.
· Rst 2d 377: restitution when k is discharged due to impracticability, frustration of purpose, or failure of condition.
· The materials in this section explore the restitutionary principles at work in a variety of ways.  The principle cases address some of the possibilities enumerated above: restitution as sa remedy for breach; the possibility of restitution in favor of a party who is herself in breach; and the role of restitution where the k has been rendered unenforceable.
· Restitution interest is defined as the value to the d of the P’s performance.  The goal of restitution is unjust enrichment and they may be awarded to the P both in a suit on the k and quasi-k.
· Market value is the standard.  This is usually the sum which the D would have to pay to acquire the P’s performance, not the subjective value to the D, nor the amount for which the D could resell the P’s performance (Rst.2d 371(a))
· When a party is in the process of performing a k, and the other party commits a material breach of the k, the aggrieved party has the right to rescind the k, and recover restitutionary damages for the breach.  
· Even though this rescission purports to resolve the k, the P’s suit is really on the k, and restitution damages are merely one option available to him.
· Restitution damages are not limited to the k price—the benefit conferred may be worth more.
· Restitution is NOT available where P has fully performed.
· Can be awarded where the P would have lost money if fully performed the k.
United States ex rel. Coastal Steel Erectors, Inc. v. Algernon Blair, Inc:

· May a subcontractor who justifiably ceases work under a k because of the prime contractor’s breach, recover in quantum meruit the value of labor and equipment already furnished pursuant to the k irrespective of whether he would have been entitled to recover in suit on the k?  Yes.
· The court found that Coastal would have lost more than $37,000 if it had completed performance and denied recover.  Holding that any amount due Coastal must be reduced by any loss it would have incurred by complete performance of the k, the crt denied recovery to Coastal.  
· This crt says Coastal is entitled to recover in quantum meruit.(restitution)
· The impact of quantum meruit is to allow a promisee to recover the value of services he gave to the D irrespective of whether he would have lost money on the k and been able to recover in a suit on the k.
· The measure of recovery for quantum meruit is the reasonable value of the performance (Rst 2d 347) and recovery is undiminished by any loss, which would have been incurred by complete performance. (Williston)
· While the k price may be evid. of reasonable value of the services, it does not measure the value of the performance or limit recovery.
· Rather, the standard for measuring the reasonable value of the services rendered is the amount for which such services could have been purchased from one in P’s position at the time and place the services were rendered.
· Rule: When a plaintiff elects restitution as a remedy for breach of k by the d, the “measure of recovery is the reasonable value of the performance…and recovery is undiminished by any loss which would have been incurred by complete performance.
· Notes: 

· The right for a  nonbreaching party to elect restitution in situations like that presented in this case are subject to an important exception:  If the nonbreaching party has fully performed his obligations under the k and the breaching party’s only remaining duty of performance is the payment of a sum of money, the nonbreaching party may not elect a restitutionary recovery but is limited to expectation damages. (Rst. 2nd 373(2))
· A leading case applying this exception is Oliver v. Campbell: An attorney agreed to represent a suit against a husband by his wife for separate maintenance.  After trial the Att. Sued to recover 10,000 in restitution as reasonable value for his services.
· Although California SC recognized the general market value restitution as an alternative remedy for breach of k, the court held that the full performance exception applied and limited recovery to the k price.
· The restatement exerts that this exception is justified b/c it protects the nonbreaching party’s expectation interest while eliminating the judicial burden of determining market value of the performance. (Rst. 2nd 373, comment b)
· Lancellotti v. Thomas

· Britton v. Turner: guy hired for 12 months for 120 dollars and near the end of harvest time he quits.
· Completing the k was a constructive condition; the k was for 12 months and he breached so he gets no pay.
· There are cases and crts that hold this.
· New Hampshire SC gets this case of the farm hand and they don’t want to pay him anything; then this crt gets the case and says, we will let him recover for 10 months he worked (in restitution)
· Today this is universal rule: not to forfeit the money you have already earned on a job.
· Lancelloti agreed to purchase Thomas’s lunchonette business and to rent premises.  Payment of $25k made, but didn’t construct addition as required by k.  Lancellotti sues for $25k minus rent owed during the term he operated the business.
· Rule: CL precluded breaching buyer from return of payments made prior to breach which created forfeiture of payment and unjust enrichment to seller.  
· The court adopted Rst 2nd 374: allowing recovery in restitution; limited to the lessor of:
· Value of benefits conferred; or
· Increase in wealth.
· Can you recover under the k if there is a material breach and you did the breach?  NO, assuming the other party terminates the k; you cannot recover.
· Expectation damages often include reliance damages b.c you are entitled to lost profit plus out of pocket expenses.  The bigger question is can you get both?  The cases seem to say you have to choose to prevent double recovery.
· Linzer thinks this is wrong, and there are situations where you should get both.
· BK franchise ex: in class notes.
· Can he say he is out 20,000 net loss and he wants reliance for that; but he wants restitution for the unjust enrichment you got from him setting up your business.  
· Think of an advertising campaign you might do better to seek damages in restitution b/c it might be worth more than your net out of pocket loss in reliance.
· Ventura v. Titan Sports

· He is suing in restitution after he was not paid royalties for any additional tapes sold etc.
· Crt said he is entitled to unjust enrichment.
· The house ex: in class notes is more like true unjust enrichment.
· Argument here is that Jesse has a property right in his likeness and they made use of his likeness and voice in something they didn’t pay him for and therefore they are unjustly enriched.
· We find out the k was fraudulently entered into; if we get a disqualifying factor (makes k invalid); you can sue in restitution.
· If you have a k that is unenforceable under the statute of frauds; can you recover in restitution?  It seems so; there is an argument that this undermines the Statute of frauds.
· The standard for restitution is not if the value I confer on you does any good (doctor stops to help bystander; but bystander dies): the standard is I conferred something of value on you regardless of whether it did you any good.
· City of Chipawa:
·  City repairing a bridge and had to store his wood on the bridge and it is destroyed.  They hold he can’t recover for the wood that was destroyed but the wood that was “brought into the bridge” (already repaired) was a benefit to the city (in spite of the fact that the bridge is gone)
· He gets restitution for the wood built into the bridge.
· Notion of the “brought into doctrine.”
Specific Performance:---------------------------------------------------------------------------------------------------

· When you think about something fungible, like a tangelo, it’s inefficient for the crt to order Specific Performance.
· Traditionally you got SP for things that were unique that you can’t just get anywhere else (like land)
· UCC says it expanded this and it doesn’t have to be super unique.
· Think about Peevyhouse: they almost certainly would have been entitled if they had asked for it; they could have got SP granted and Garland could have bought the thing back from them (it would have cost Garland 12,000 and only added $300 to the value; but they wanted it done; and Mr. P said he would have done it for $500 that would cost to rent a bulldozer)
· Should we grant SP in a situation where it will require a lot of supervision?
· Anglo American law system does not normally grant SP. 
· City Stores Co. v. Ammerman:
· They are in negotiations with Tyson Corners (big mall).  City Stores was going to lease a department store in the mall; this was contingent on rezoning.  Ammerman said if you write us a letter saying you want to be there and help us get zoning approval then we will give you a lease agreement like the others we are giving to dept. stoes.
· City Stores wrote the letter and all that remained was duty of Ammerman who breached.
· One of the grounds for giving SP is when damages are very hard to calculate.  The damages here are substantial but immeasurable.  They want the opportunity to get into the suburbs the value is hard to quantify.
· SP works here.
· American Broadcasting Co. v. Wolf:
· D was a sports broadcaster with ABC and after the k expires there is a 90 negotiation period.  The first 45 days exclusive and the last 45 are a first right of refusal.
· He started negotiating with CBS before any of these provisons came into play.  ABC finds out about his deal with CBS and they sue.
· The effort to get around what he agreed to do is bad faith.
· Can’t use the letter of the k to get out of the spirit of the k.
· They wanted an injunction and SP
· What is the deal about forcing people to work for somebody
· 13th amend
· supervision problem
· Lumley v. Wagner:
· Lumley sought an injunction to restrain Wagner from singing for his competitor; after Wagner breached a k with Lumley to do so.
· Negative enforcement by way of  injunction when the services are unique and the employee expressly or impliedly covenanted not to work for others during employment.
· Has the effect of enforcing a k without enforcing it directly.
· This negative SP is not favored b/c if you can’t do it by direction you shouldn’t be able to do it by indirection; the restatement suggests it should only be done for people with very unique talents.
· The court in the case at bar; says sorry you are out of luck on an injunction but you can go seek damages.
