Contracts I

Professor Linzer

I. Background

A.) Uniform Commercial Code (UCC)—Modified traditional contract principles.  It represented a determined effort to bring the law applicable to commercial transactions more in line with business practice, so as to effectuate the legitimate expectations of those engaged in business dealings.  Formed by the National Conference of Commissioners on Uniform State Laws (NCCUSL) and the American Law Institute (ALI).  By 1965, virtually all states adopt.  Louisiana did not pass Article 2. 

B.) The Restatement—Purported to be accurate authoritative summaries of the rules of common law in various fields, including contacts, torts, and property.  Formed by the ALI.  They do not have the force of law, but are remarkably persuasive.  

C.) The Restatement (Second)—Reflects some shifts in philosophy from original.  The first tends to emphasize generalization and  predictability while the Second suggests freer rein for judicial discretion.

D.) Legal Realists—Propounded by Karl Llewellyn.  He suggests that judges should reach their decisions only after they have immersed themselves in the factual details of the disputes before them.  A “situation sense” would lead them to the right result.  (Article 2 made substantive changes in this “situation sense”.)
E.) Contract—The fundamental right to bind oneself.  
1.) Conservative view—If you enter into a contract, you have made the decision…too bad.  This is in tension with:

2.) Liberal view—A court should be there to protect the individual.

II. Classical System of Contract Law

A.) Common law rules embodied in the first Restatement of Contracts and through the teachings and writings of Langdell and Williston.

B.) The rules of classical contact law are concerned with the way in which agreements are made and the remedies that should be awarded for their non-performance.  They work under the social policy that agreements should be kept.    

C.) Objective Theory of Contract—Architects of classical contact law had a somewhat different view of the assent necessary for the imposition of liability than might be suggested by the phrase “meeting of minds.”    

D.) Mutual Assent—An exchange of promises, in which each party promises some future performance in return for a promise of performance by the other party (A.K.A., bilateral contracts) .     
· Ray v. William G. Eurice & Bros., Inc. (Maryland Ct of Appeals 1952)—Ray (P), an engineer, presented architect’s plans to Eurice (D) to solicit a bid for the construction of a house.  D rendered an estimate based on revisions to plans.  Revised plans were attached to a contract which was read and signed by Eurice.  Subsequently, Eurice refused to perform, and Ray sued for breach.  D contended he never saw the specifications referred to by the contract and believed the contract referred to his own specifications.   A mistake precluded a meeting of the minds.  The trial court found for D and P appealed.

a.) Holding-- A party is bound to a signed document which he has read with the capacity to understand it, absent fraud, duress, and mutual mistake. (Objective Theory)  
b.)  A party’s outward manifestations of an intent to contract is sufficient to bind him to the agreement.

c.) The fairness of the law is that it treats everyone the same.  We don’t look at a person’s expertise and intelligence (to determine his ability to enter into a contract).  Two results: 1.) we end up with dead weight costs to society (in the form of lawyers, etc., to help us enter into them).  On the other hand, 2.) the fall guy who did not understand the terms he was signing his name to suffers.  

d.) Court quotes Judge Learned Hand—Even if 20 bishops testified that the D meant something else than what he signed, he would still be held, “unless there were some mutual mistake….”  Court sees this as an objective, not a subjective, test.
e.) Reasonable person test—Allows the judge to decide what the contract meant despite what parties thought.  This is in conflict with the reality of life.   
f.) At what point do we say human nature should be taken into account to protect the unaware?   
· Park 100 Investors, Inc. v. Kartes (IN Ct of Appeals 1995)—The Kartes (D) negotiated with Park 100 (P) to lease space for their business.  A lease agreement was signed which did not include any provisions for a personal guaranty of the lease and a personal guaranty was never mentioned.  A representative of  Park 100 later had the Kartes also sign a lease agreement but did not tell them they were actually signing a personal guaranty of lease.  The Kartes later refused to affirm that part of the tenant agreement.  Park 100 brought suit to collect rent under the personal guaranty.  The trial court found the P obtained the Kartes’ signatures on the personal guaranty of lease through fraudulent means.  Park 100 appealed.
a.) Holding—A contract of guaranty cannot be enforced by the guarantee, where the guarantor has been induced to enter into the contract by fraudulent misrepresentations or concealment on the part of the guarantee.  

b.)  Park 100 claims the Ds had a duty to read the document that they signed and cannot avoid their obligations under the agreement by claiming ignorance of its terms.  However, says the court, where one employs misrepresentations to induce a party’s obligation under a contract, one cannot bind the party to the terms of the agreement.  Citing Fire Ins. v. Bell (1994): “Whether one has a right to rely depends largely on the facts of the case.” 

c.) Are we prepared to make exceptions to the duty to read?  Or should we say this is a much subtler question, allowing for extenuating circumstances to be decided by the trier of fact?  

d.) Corbin—contracts are for people and will be, consequently, untidy.  Where contract law is vibrant, and not dull in the strict classical sense, it is also untidy.  (There is a fear, however, that the bad person will exploit this untidiness.)

E.) Offer and Acceptance: Bilateral Contracts—Commitments on both sides: an exchange of promises.  Each party is a promisor and a promisee.
· Lonergan v. Scolnick (Cal Dist. Ct of Appeals 1954)—After Lonergan (P) had made several inquiries concerning some advertised land; Lonergan sent a letter stating he wanted the property, but it had been sold to another several days before.  He alleged a valid contract had been formed while Scolnick said they had merely negotiated in the letters sent back and forth.  Lonergan brought a suit for specific performance and/or damages alleging that a contract had been formed.  Scolnik alleged that they had merely negotiated, no offer and acceptance had occurred, and there had been no meeting of the minds. 

a.) Holding—Before a contract can be formed, there must be a meeting of the minds of the parties as to a definite offer and acceptance.  

b.)  Restatement of Contracts (RoC), Section 25: “If…the person to whom the promise or manifestation is addressed knows or has reason to know that the person making it does not intend it as an expression of his fixed purpose until he has given further expression of assent, he has not made an offer.”

c.) Compare to ROC2, 24: An offer is a manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.   

d.) The court says the correspondence here indicates the D was intending to find out whether P was interested, rather than an intending to make an offer.  D stated in the letter that he intended to sell to another if possible.  The court says that the plaintiff should have known that further assent on the part of the defendant was required.

e.) Determining, “Was that an offer?” often turns on the question of whether it was addressed to the world in general, or a large group, or only to one potential offeree.  If the former, a court is likely to say that the recipient of such a communication should not assume that the sender intended to subject itself to a whole group of potentially binding acceptances.      

f.) Mailbox rule—RoC2, 63: An acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree’s possession, without regard to whether it ever reaches the offeror.  (Modern Rule)       

· Normile v. Miller (SC of NC 1985)—Miller (D) made changes to Normile’s (P) presented form to purchase Miller’s property.  Prior to the expiration of the original offer, Miller sold to another.  Even though Normile knew this, he initialed D’s counteroffer, after initially apparently declining it, and turned it in just under the deadline of the original offer.  Normile sued for specific performance.  Segal was awarded summary judgement and Normile appealed the denial of his.   

a.) Holding--If a seller rejects a purchase offer by making a counteroffer, which is not accepted, the prospective purchaser does not have the power to accept the counteroffer after receiving notice of the counteroffer’s revocation. 

b.) This offer to purchase remains only an offer until the seller accepts it on the terms contained in the original offer by the prospective purchaser.  If the seller does accept, it becomes a valid, binding, and irrevocable contract.  If the seller changes or modifies the terms of the offer, he makes a qualified or conditional acceptance.   

c.) A counter offer is not an acceptance.  It is assumed the initial offer has been rejected.  (This is a presumption, not a rule of law.)

d.) RoC2, 35: 91) An offer gives to the offeree a continuing power to complete the manifestation of mutual assent by acceptance of the offer.  However…

e.) RoC2, 36: (1)An offeree’s power of acceptance may be terminated by :

(a) rejection or counter-offer by the offeree, or

(b) lapse of time, or

(c) revocation by the offeror, or

(d) death or incapacity of the offeror or offeree.

f.) Professor Wormser’s Brooklyn Bridge argument—(for the unilateral contract situation)  If A says to B he will give him $100 to walk across Brooklyn Bridge what A is asking for is B’s act, not his promise.  Only one party is bound, A, and B is not.  A is bound to pay $100 if B does so.  Wormser writes:

It is elementary that an offeror may withdraw his offer until it has been accepted.  It follows logically that A is perfectly within his rights in withdrawing his offer  before B has accepted it by walking across the bridge….Until this act is done…A is not bound, since no contract arises until the completion of the act called for.  (A could, therefore, according to Wormser, withdraw his offer after B was half way into his trip across the bridge.)  

Wormser’s argument is bottomed on free will, liberty and mutuality of obligation.  His analysis summarizes the classical impatience with arguments based on fairness and justice in the individual case, with the inevitable “hard cases make bad law.”

F.) Offer and Acceptance: Unilateral Contracts—If the offeror should offer to exchange his promise of a future performance only in return for the offeree’s actual rendering of performance, rather than her mere promise of future performance, then the transaction would give rise to a unilateral contract.  Only one party (the offeror) would be a promisor, and the offeree’s rendering of performance would constitute her acceptance of the offer.  

G.) A unilateral contract becomes a contract once the act is completed.

· Petterson v. Pattberg (NY Ct of Appeals 1928)—Pattberg (D) offered to discount the mortgage on J. Petterson’s estate on the condition that it be paid on a certain date.  Petterson had showed up at Pattberg’s door, announcing he was going to pay him, only to be told the mortgage had already been sold to another.  Petterson sues for breach of contract.  Judgement for Petterson.  Pattberg appeals.  

a.) Holding—An offer to enter into a unilateral contract may be withdrawn at any time prior to performance of the act requested to be done.  

b.) What should Petterson have done?  Shoved the money underneath the door.

c.) Dissent, J. Lehman—Until the act requested was performed, Pattberg had the right to revoke his offer.  However, he could not revoke it after Petterson had offered to make the payment.  

d.) RoC2, 45: (1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders the beginning of it.  

H.) Hohlfeldian Analysis

1.) Right—Something you can get the government to enforce.  (Ex., you have a right to have a contract enforced, for compensation, damages, etc.)  Corbin says that when we are talking about a right, we are talking about two people.  

2.) Duty—The correlative of a right.  If I have a right against you, you have a duty to me.  You have a duty not to violate my right.  

3.) No-right—Opposite of a right. 

4.) Privilege—Opposite of a duty.          

5.) Right(-------------( Duty

          ↕                                 ↕

No-right(--------(Privilege

--The professor has a right to make us come to class 80% of the time.  We have duty to show up.

--The professor has no right to call a class on Sunday afternoon.  We have the privilege to show up or not.  

6.) How do we get from one half (Right<->Duty) to the other (No-right<->Privilege)? 

Power—The ability to change legal relations:


    “Would you like to have lunch?” (No legal relations)

“I’ll pay you $300 to have a model come to lunch with     me.” (Legal relations—can be sued for damages)

--A change from a privilege to a duty or a no-right to a right=power.

--My power is your liability.  Power(----(Liability) 

       The absence of power=a disability.

        Power(----------(Liability

        Disability(-------(Immune

7.) The power of the offeror to make a contract is one of privilege to one of right and duty.  I allow you the offeree to change the relationship.  If I do not revoke, I make myself vulnerable to you.  In this example, the offeree is privileged.  

8.) If I punch you in the nose, I give you the power of tort, which changes the legal relations also.  (Sometimes, power comes in violating a duty, and sometimes it comes by privilege.)

9.) The offeror is privileged to withdraw his offer and offerees power (unless irrevocable.) 

10.)  Classical contract law says you cannot accept an offer you know nothing about, as you cannot bargain for that thing.  For example, if I find a lost dog and return it to the owner without knowing a $5000 reward has been offered, should I be said to have accepted when I knew nothing about the reward?  Corbin says why not?

11.) Corbin discusses the offers that cross each other in the mail.  If the offers are identical, why should a contract not be formed.  The two parties intended to be bound.  Even though there is no awareness, each has acted and expressed consent.  

12.) He also asks, if you are relying on an offer a person says will be left open, shouldn’t you be allowed to rely on it?  This is radically different from the classical approach.  

13.) Corbin describes the problematic scenario of the offeror who says he will keep an offer open for money (which is addressed in a different contract from the one to purchase Blackacre).  If the offer is closed, after you have paid your money, you are left pointing to the contract for irrevocability and not the one for Blackacre and are, consequently, out of luck.  Corbin sees this as a fine distinction of little substance and says it can be avoided by not seeing it.  He says we should collapse both contracts into one.  By avoiding awareness of the problem, you solve the problem.  

14.) Corbin asks who should be burdened by the risk of a unilateral contract.  He says, “The offeror will have to pay nothing if the acceptance is not fully completed, and if it is so completed he has received the requested equivalent for his promise.”  The offeree risks expense and labor, as completing the acceptance is prohibitively expensive (or near so).  He who bears the risk should possess the privilege.  We need to know when the offer is accepted, to know what the rule is.  

15.)  Mutual Assent—“The rule generally laid down is that the act of offer and acceptance must be expressions of assent….  It may be said here, as in the law of torts, that the parties are presumed to intend the consequences of their acts, but this is often a violent presumption contrary to fact.  To indulge such a presumption is merely to hold that the actual intention of the parties is not the determinative fact, or even that it is wholly immaterial.”  

16.) Doctrine of Reasonable Expectation—under this doctrine, when ambiguities exist in insurance policy they are to be resolved in accordance with the reasonable expectations of the insured.  Corbin: “It may be said that the purpose of the rule is to carry out the intentions of the parties in the great majority of cases; but it seems better to say that its purpose is to secure the fulfillment of the promisee’s reasonable expectations as induced by the promisor’s act.         

· Cook v. Coldwell Banker/Frank Laiben Realty Co. (MO Ct of App., 1998)—P, Cook, said she had accepted Coldwell’s, D, offer of a bonus by substantial performance.  The bonuses were to be paid at the end of the year, but Coldwell changed the conditions a few months later and moved the pay time to March of the following year.  Cook stayed with Coldwell until the end of the year in reliance of the original offer, but she was not paid.  Cook sent a demand letter but was refused.  She filed an action for breach of bonus contract.  Jury awarded her.  D appealed.

1.) Holding—In the context of an offer for a unilateral contract, the offer may not be revoked when the offeree has accepted the offer by substantial performance.  

2.) This is a common situation for a unilateral contract, one where you are seeing if the person will perform.

3.) RoC2, 45—

(1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders the beginning of it.

(2) The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.  

(This rule protects the offeree in justifiable reliance on the offeror’s promise.)

4.) Cook had created an underlying option contract under 45.  She should get her whole promise, even if she does not stay until March.  You cannot change or modify a contract in this way.  Coldwell cannot change the terms as she “was walking across the Brooklyn Bridge.” 

· Duldulao v. Saint Mary of Nazareth Hospital Center (SC Ill, 1987)—Duldulao, P, alleges that her employer, Saint Mary’s, D, breached promises set out in their employee handbook barring the termination of permanent employees without progressive disciplinary procedures.  She alleged her procedural rights had been violated.  She said she had an implied contract.  The trial court denied her motion for summary judgement and granted St. Mary’s.  The appellate court reversed both rulings.  St. Mary’s appealed. 

1.) Holding—An employee handbook or other policy statement creates enforceable contractual rights if the traditional requirements for contract formation are present.

2.) By going to work, she has accepted the handbook’s offer.  However, is this a unilateral contract?  It doesn’t seem she has done anything.  She just goes to work.  There is no bargain or acceptance, just a handbook.  

3.) The majority of states have held for employees in terms of handbooks. Employers cannot change the terms midstream.  She is walking across the bridge.  The employer could have provided a disclaimer that the terms of the handbook are not binding, but this would make it an ineffective handbook.  Revision contract—says the employer can change the terms.   

4.) Employers often do not want to be bound by a unilateral contract, but courts bind them with a unilateral contract analysis.  The courts say they do not care whether or not there was awareness because the employer got what he wanted: employee good will, stability, etc.  

I.) Consideration—Value given by one party in exchange for performance, or a promise to perform, by another party.  There surely are some promises we do not want to bind one to in a court of law.  What are the differences, however?  Consideration has to be enough to enforce a promise.  According to Linzer:

(1) No lawyer should ever get involved with a unilateral contract.

(2) No contract written by a lawyer should have a consideration problem.

· Hamer v. Sidway (NY Ct of App. 1891)—Sidway’s (D) decedent promised to pay $5000 to Hamer’s (P) assignor if he would forebear from the use of liquor, tobacco, swearing, or playing cards or billiards for money until his 21st birthday.  The nephew petitioned for his money on his 21st, but the uncle was afraid he would squander it, so he kept it with interest.  Nephew agreed to this.  Story died 12 years later without paying William.  William had assigned his right to the money to his wife who in turn assigned it to Hamer who brought this action for breach of contract when Sidway refused to pay.  Sidway said there was no consideration nor did the nephew suffer a detriment.  He actually benefited from better health.  Hamer appealed a judgement for Sidway.       

1.) Holding—In general, a waiver of any legal right at the request of another party is a sufficient consideration for a promise.  

2.) The case uses the language, “assented to”, to describe the nephew’s agreement to the terms of the offer.  This sounds like the language of a bilateral contract.  However, this case deals with a unilateral contract.

3.) A mere promise of a gift is not enforceable.  This is not a gift.  There is no transfer of property.  (If you make a gift and deliver it, you cannot take it back.  This is a transfer of property.  The promise of a gift is a contractual matter.)

4.) The nephew in Hamer gave up his privilege of doing these things.  He chose not to exercise his privilege and took on a legal detriment.  (A legal detriment is not necessarily something bad—it may be come from circumscribing yourself from doing something.) Pollock, in his work on contracts, says that in consideration, it is more important what the promisee is giving up.  This court argues the same.  The court said that courts in general will not ask whether the thing that forms the consideration values anyone.      

5.) If the promisor is benefited, that is consideration.  If the promisee is subject to a detriment, that is consideration.  Ex.  If I say, “Let’s have lunch” and fail to show up, should I be taken to court?  There is neither benefit nor detriment here.  

6.) Benefit/Detriment was a notion already under attack at the time of this case.  However, it is not the basic concept for consideration.  “I love Hamer, but I can’t tell you how demoralizing it is to read an exam discussing a twenty-first century contracts problem in terms of benefit/detriment.”  

7.) Justice Holmes says there must be a bargain for consideration.  Your benefit has to be my detriment.  They must be connected to one another.  Something on each side is given in exchange for the other. 

· Baehr v. Penn-O-Tex Oil Corp. (SC of MN 1960)—Baehr (P), the lessor of a gas station, learned while on vacation that Penn-O-Tex (D) had taken over and was running the station to collect money owed to them by the lessee (Kemp).  Penn-O-Tex representative assured Baehr on at least two occasions that he would receive his checks for the rent, but he never did.  He brings suit, arguing that his forbearance to bring suit was sufficient consideration.  P was awarded an estimated amount but the D was awarded a jnov.  P appealed.

1.) Holding—While forebearance to bring suit is deemed consideration, there must be some showing that forbearance was bargained for and was not merely conveniently granted unilaterally by one party.  

2.) A contract is an exchange of bargained-for promises supported by consideration on both sides.  Here, forbearance was never an element of an agreement between the two parties.  Baehr did this on his own.  There was no bargain.  Forbearance here was solely for Baehr’s convenience so he would not have to return from his vacation.  He could only prevail if he could prove Pen-O-Tex had promised to pay him in exchange for promising not to bring suit.    

3.) This is actually a good benefit/detriment case.  Baehr had a legal detriment in forbearing to sue.  The promisor (Pen-O-Tex) had the benefit of free rent.  There was no reciprocal inducement.  (Baehr probably could have won on this theory.)  Hamer v. Sidway is actually the perfect bargain case.  The uncle got what he bargained for.  There was a bargain and exchange.  

4.) A bargain always requires benefit/detriment.  To what degree does benefit/detriment require reciprocity?  The difference between the two is fairly slight.  

· Dougherty v. Salt (NY Ct of App. 1919)—Dougherty (P), a minor, was visited by his aunt who said she wanted to take care of him.  She gave him a promissory note that carried no indication of consideration.  After her death, a suit was brought to enforce the note, which was dismissed, although the jury found consideration from the note.  The appellate court reversed, finding consideration.  Salt, executor, appealed.    

1.) Holding (Cardozo, J.)—A note which is not supported by consideration is unenforceable.  

2.) No consideration here.  Charlie does not do anything.  Cardozo had nothing to work with.  A lawyer could have had Charlie put in her will, a trust set up for him, etc. 

· Plowman v. Indian Refining Co. (U.S. Dist. Ct. 1937)—The Ps were told that because of their past service, they would be retired at half pay.  The length of such payments was in debate.  The payments were made for one year and then discontinued.  The Ps said a contract had been made to pay them for life.  The D said there was a lack of consideration for such a contract.    

1.) Holding—Past services are not sufficient consideration to support the enforceability of a contract to provide continuing payments to former employees.  

2.) When the offer to pay them this half pay was made, the employees were not asked for anything in return.  The employees said they had given years of faithful service.  There is no benefit/detriment—the men did not give anything back, and the company did not benefit.  Consideration is the voluntary detriment or forbearance by the party in return for a promise.  Something already performed is not an exchange for a promise.  The fact that the company asked them to pick up their checks is merely a condition of the offer.  

3.) Is there any idea that these people put trust in the agreement?  They must have felt more secure in their old age because of what they had been promised.  However, they had no legal claim, as they did nothing for the promise.  The law does not enforce these types of agreements.  Shouldn’t the employer be bound by what people have put into his promise?  He did go out of his way to make it?  Not under classical contract.  Bargain often produces harsh results.     

4.) Justice Lindley says he just sees no way of making this work as consideration under classical contract theory.  

5.) Why do we have consideration?  To separate enforceable from non-enforceable contracts.  Not every promise should be enforceable.  Consideration is that something that justifies our turning a promise into a contract.

6.) Professor Charles Fried has argued that the making of a promise is an act that of itself creates a moral obligation that the law should respect and enforce….  An individual is morally bound to keep his promises because he has intentionally invoked a convention whose function it is to give moral grounds for another to expect the promised performance.  To renege is an abuse a confidence he was free to invite or not.  To abuse that confidence is like lying.    

7.) Why is the mens’ walking not consideration?  Williston gives his famous example of the tramp that is told, “if you go around the corner to the clothing shop there, you may purchase an overcoat on my credit.”  The walk is merely a necessary condition to get to the store.  He is not trying to bargain with the tramp here.  It’s not like a bargain, a walk across the bridge.  What about an estranged father who tells his daughter to be at Tiffany’s at a set time so he could buy her a ring and reneges when she arrives?  The travel to get there may be more than a necessary condition of his buying her the ring. He may have used the offer to get her there, so benefit/detriment may be present.  We could come up with several things that are not bargains and make them look like bargains.  

8.) Classical contract theories would work if everyone knew and followed the rules.  The problem is, this is not the case.  

· Batsakis v. Demotsis (Tx Ct of Civil App. 1949)—Batsakis (P) loaned Demotsis (D) 500,000 drachmae, $25 in American money, in return for the D’s promise of $2000 in American money.  The D refused to pay, claiming lack of consideration.  Batsakis brought an action to collect on the note and recovered a judgement of $750, plus interest.  Batsakis appealed for the stated sum of the note, plus interest.  During WWII, where US currency would not have been good.

1.) Holding—Mere inadequacy of consideration will not void a contract.

2.) Failure of Consideration (failure of consideration)—I bargained for something, and it did not happen.  The instrument never became a valid obligation.                                                                                             Want of consideration—No contract (what we have been talking about to this point).                                                                                                The judge said consideration did not fail.  She got her money.  It sounds as if the 500,000 drachmae was something she wanted.  The fact that she would pay for something with her eyes wide open shows consideration should not be second guessed.  It may not have been a great bargain, but she agreed to pay it.      

3.) RoC2, 81:  “Gross inadequacy of consideration may be relevant in the application of other rules (such as)…lack of capacity, fraud, duress, undue influence, or mistake.”  Section 234 provides for the avoidance of a contract, which at the time it is made, contains and unconscionable term.  The official comment (c) to this section states that “gross disparity in the values exchanged…may be sufficient ground, without more, for denying specific performance.”    

J.) RoT2, 71(Consideration):

(1) To constitute consideration, a performance or a return promise must be bargained for.

(2) A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.

(3) The performance may consist of

(a) an act other than a promise, or

(b) a forbearance, or

(c) the creation, modification, or destruction of a legal relation.

(4) The performance or return promise may be given to the promisor or some other person.  It may be given by the promisee or by some other person.

RoT2, 75:

Except as stated in 76 and 77, a promise which is bargained for is consideration if, but only if, the promised performance would be consideration.  

a. Comment: The executory exchange.  In modern times, the enforcement of bargains is not limited to those partly completed, but is extended to the wholly executory exchange in which promise is exchanged for promise. … The promise is enforced by virtue of the fact of bargain, without more.  

K.) Without consideration, all promises are enforceable.  No contract would be enforceable without it.  A judge needs something to rely on.  

L.) No reliance is needed in a bargain.  Fuller asks why we enforce completely  executory contracts where neither side has performed at all, where there is no reliance.  Should we enforce a promise not relied upon?

III. Obligation in the Absence of Exchange: Promissory Estoppel and Restitution  

A.) Cardozo was moving us toward a modern form of consideration.  He was bringing benefit/detriment and bargain closer together under consideration (there must be a benefit/detriment on both sides).  Cardozo says we need to keep consideration but that it does not need to be as tight as Holmes required.
· Allgheny College v. National Chautauqua County Bank (NY Ct of App 1927)—Johnston promised the college (P) $5000 to be paid 30 days after her death.  She stated that the money be used to fund a scholarship in her name.  She gave $1000 as a down payment.  She later attempted to revoke the request.  After her death, the college submitted a $4000 claim to her executor who refused the request.  The trial court found no consideration.  The college appealed, claiming adequate consideration in their efforts to comply with Johnston’s requests.  
1.) Holding (Cardozo)—When the promisor requires that the promisee do anything in exchange for the promise there is adequate consideration present when dealing with charitable contribution.  

2.) By accepting the $1000 down payment the college impliedly agreed to comply with Johnston’s scholarship request.  Its attempt to perform its obligation under the pledge is sufficient consideration.  

3.) Johnston paid $1000 along the way to fulfilling her pledge.  Cardozo said the minute the university accepted it, there was an assumption of duty on their part, an obligation.  By accepting money, they gave an implied promise.  There was a bilateral contract even though they never made this in a statement.  She stated her promise in a pledge; by accepting, they said, “I so promise.”  The problem is there was no promise.  If this is a contract, it could not lapse after death.  If only an offer, it would lapse after death.  According to Cardozo, we have classic consideration.  

4.) He justifies this consideration by saying it was mutual—gives Holmes’ requirement.  Is this a condition to a gift (under Williston’s definition) or a promise?  Was she bargaining for a promise?  She made the promise, and the college had to do something.  This turned out to be enough.  

5.) In Baehr v.Penn-O-Tex, there was no bargain for the forbearance. Batsakis v. Demotsis upholds the bargain because it was a tight agreement, from the facts. Cardozo said it should not have to be so tight an agreement if there is bargain and exchange. There must be something, but it does not have to be so tight.  In Charley’s case (Dougherty v. Salt) it is hard to come up with anything to be considered a bargain.  

6.) Dissent (Kelog J.)—The pledge was a gift, not an exchange of promises.  The college, in order to accept the pledge, would have to perform (unilateral contract).  The offer could not be accepted after her death because the contract is terminated by death. 

7.) “…Cardozo uses promissory estoppel primarily as evidence that the gap between the loose benefit-detriment rule and classical bargain theory was closing, especially when charitable subscriptions were involved….  But the reason to teach The Allgheny College Case is that by reading it closely…students can learn how and why the concept of consideration changed in this century, can ask whether we should go back to a stricter view of bargain, and…can be introduced to the real question: do we need consideration at all? ” (Linzer)   

8.) Compare this case to Hamer v. Sidway and Dougherty v. Salt.  In Algheny, the promisor did place a stipulation on her gift.  In the two previous cases, the offer was never withdrawn by the promisor.  Here, the promisor did want to withdraw.  Cardozo did not want Charlie to have the money.  Here, he goes to great lengths to help the college hold onto it. 

9.) RoC2, 90:

(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  (Promissory Estoppel—Substitutes for consideration.  A person is barred from withdrawing a promise the other party is relying on.  There is a promise and reliance to your detriment.) 

(2) A charitable subscription or a marriage settlement is binding under subsection (1) without proof that the promise induced action or forbearance.  (You do not need consideration here.  This was written 40 years after Algheny.  This was not the law then.)  

10.) This case is an expansion of consideration.  For promissory estoppel, the college would have had to show they relied to their detriment.  However, they didn’t.  It would be hard to show detrimental reliance.  

11.) Cardozo said promissory estoppel requires less of a tight fit for consideration.  It is less rigorous than the bargain in Baehr v. Pen-O-Tex.  Consideration is not as narrow as Holmes requires in his theory of bargain.  He does care about consideration. 
12.) DeCiccio case (a signpost toward this case)—A father promised an annuity to his daughter and an Italian count, after their marriage.  Cardozo found consideration in the couple’s not breaking off the engagement, saying this is what the father wanted.  They forbore from exercising the right to terminate or postpone the wedding and assumed the responsibility of marriage in reliance on the D’s promise.  He could not retract it afterwards.                                                                           Siegel v. Spear & Co. (another signpost)—A bailee voluntarily undertook to procure insurance for the bailor’s benefit.  The promise was a part of the entire transaction, obligating the bailee to obtain the insurance as well as take care of the goods.      
B.) Why shouldn’t we hold a man who has benefited even if there wasn’t a bargain?  What do we do with those areas that do not fit into bargain but something is still there anyway?  Benefit/Detriment ( Reliance—Promisee doing something to his detriment.  

· Kirksey v. Kirksey (AL SC 1845)—“Sister Antillico” (P) received a letter from her brother-in-law (D) telling her if she moves down, she will have a place to raise her family.  She moved sixty miles, and did not secure the land she lived on, which she would have had she stayed.  After two years, she was required to leave.  She contended the loss she sustained in moving was sufficient consideration to support the D’s promise.  She sued for breach of contract (she relied on the D’s promise), and received $200.  P appealed.  SC reversed.

(1) Holding—A promise on the condition “If you will come down and see me” is not given as a bargained exchange for the promisee’s “coming down and seeing” the promisor.

(2) The majority sees this as a promise to make a gift.  Any expenses incurred by the P are merely conditions to accepting the gift.

(3) Could we argue there has a benefit to the brother-in-law in his taking care of his family and a detriment to the D in her moving, thereby leaving us a bargain?  Maybe it is just as the majority saw it.  The brother-in-law told her to sell her land and she just upped and left.  What bargain? 

(4) Unilateral promise?  She came down from his promise.

(5) According to the court, this is actually classic Williston’s Tramp.  She could not receive his gift unless she left her home.

(6) Dissent says there is sufficient consideration.  This is 100 years before Section 90 of the Restatement.

(7) Gift—A transfer of property to another person that is voluntary and which lacks consideration.

(8) Rickets case—A grandfather promises his granddaughter a note that will take care of her financially.  This is a gift.  (He does not say, “If you will quit, I will give you this note.”)  She quits her job.  Eventually the grandfather, in bankruptcy, has to stop payment.  She relied to her detriment.  No consideration but promissory estoppel.

(9) Estoppel—If you made a statement of fact that was incorrect and a person relied to his detriment, you could not deny the truth of the promise.

· Greiner v. Greiner (KA SC 1930)—Mr. Greiner disinherited two of his sons, leaving property to his wife and other relatives.  Mrs. Greiner (P) offered one of them, Frank (D), a tract of land if he would move back to the family land.  Frank did so.  Mrs. Greiner, convinced by one of the favored sons not to give Frank the deed, brought a suit of forcible detention against Frank so she could recover the land.  Frank alleged that an enforceable contract by way of promissory estoppel had been created based on his detrimental reliance on the promise.  The district court ordered for D.  P appealed, saying her conveyance of land to him was a future intention.  

(1) Holding—Promises inducing definite and substantial action are binding if injustice can be avoided only through their enforcement.  

(2) When Frank moved his family, gave up his homestead, and made valuable improvements on the property, all to have been reasonably expected when he was told he would have the land and the home, the law would enforce the agreement.  

(3) “She was going to give it to him.”  Under 90, this seems to be enough.  He moved in reliance on this promise.  Even though there are no words to show she promised anything, the court says you do not have to have special words stating, “I make a promise.”

(4) Is there a difference between a prediction of what you will do and a promise?   

(5) Estoppel does not create a contract.  It merely prevents the promisor from challenging the validity of the agreement.  Whether there is a bargain here is a different question.

· Wright v. Newman (GA SC 1996)—Wright (D) had agreed to support Newman’s (P) son and daughter, but later DNA testing showed he was the natural father of only the daughter.  Wright had listed himself on the son’s birth certificate and gave the child his last name.  He held himself out to others as the natural father and allowed the child to consider him so.  Newman refrained from identifying and seeking support from the natural father as a consequence.  Newman sues Wright and trial court rules for her.  D appeals.  

(1) Holding—A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  

(2) While there was no written contract, promissory estoppel applies.  Newman and her son relied on Wright’s promise of support to their detriment.  (In these cases we find you don’t need words for promises.  Acts may function like a promise. Implied contract—one not stated in words, comes from actions or indirection of what you said.  We are moving away from a bargain for exchange.  Section 90—the further we move from promise and the more we move toward reliance.)   

(3)  Dissent—Is there reliance when she did not rely on him for seven years?  

Is promissory estoppel a consideration or a substitute.  Section 90 saw it as a substitute.  You are estopped from denying consideration existed.

(4) RoT1, 90: Promise reasonably inducing definite and substantial action is binding.…  “Definite and substantial” is dropped from second restatement.  Second says we won’t give you everything.  The remedies for promissory estoppel should be limited.   Sec. 90 (2) says “A charitable subscription or a marriage settlement is binding under (1) without proof that the promise induced action or forbearance.”  However courts have not generally enforced this without reliance.  You still have to have reliance even here.  

· King v. Trustees of Boston University (Supreme Jud. Ct. of Mass. 1995)—Coretta Scott King (P) sued BU (D) for conversion of papers that MLK had deposited with BU.  The jury determined King had made a promise to give absolute title of the papers to BU in a letter signed by him, and that the promise was enforceable as a charitable pledge supported by consideration or reliance.  The jury also said the letter was not a contract.  The trial denied P’s jnov.  She appealed alleging that BU could not reasonably rely on his statement of donative intent because of his initial retention of legal ownership, and that one statement in the letter amounted to a will and was unenforceable.  

(1) Holding—If donative intent is sufficiently clear, the court will give effect to that intent to the extent possible without abandoning basic contract principles such as reliance.  

(2) The bailor-bailee relationship established in the letter could be viewed by a rational factfinder as a security for the promise to give a gift in the future of the bailed property, and thus as evidence in addition to the statement in the letter of an intent of the donor to be bound.  The statute of wills does not prevent a person form making a contract or a promise to take effect at his death.  The letter could have been read to contain a promise supported by consideration or reliance and the issue of the transfer of ownership was properly submitted to the jury.  

(3) Reliance—The university had been taking care of the documents.  Reliance does not have to be that great.  Most courts have not dispensed with reliance, but it is confined.  

(4) Church contributions—Could use section 90 or go to an argument for reliance.  

· Katz v. Danny Dare, Inc. (MO Ct of App. 1980)—Katz (P) had worked for Danny Dare (D) for over 25 years.  Due to personal injuries suffered as he tried to stop a robber, he became ineffective.  His brother-in-law, Shopmaker, was the president of Danny Dare.  Through Shopmaker, Dare sought to induce Katz’s retirement by paying him pension benefits.  Dare first offered him $10,500 which Katz refused.  Then, in a letter, Shopmaker offered $13,000, plus other benefits, where Katz would receive $1000 more a year than if he stayed with Dare.  Katz accepted.  His retirement was in reliance of the pension.  After Katz retired, he received his pay for some time, but his eventually was reduced to 50%.  Katz sent this first check back, and Dare stopped sending them altogether.  (Shopmaker testified that he felt Katz’s health had improved to the point where he could work.)  Katz sued, contending Dare was estopped from denying the enforceability of the agreement.  Dare contended Katz did not give up anything by retiring, and he was going to be fired anyway.  The trial court denied recovery, and Katz appealed.

1.) Holding--The trial court misapplied the law when it held that Katz was required to show that he gave up something to which he was legally entitled before he could enforce the promise of a pension made by Dare.  

2.) Promissory estoppel does not require the relinquishment of a legal right.  It requires a promise, detrimental reliance, and that injustice cannot be otherwise avoided.  A promise to pay benefits was made, and Katz relied on it in retiring.  

3.) True, Dare could have fired him, yet chose to negotiate for more than a year over the pension.  Thus, the retirement was voluntary.  

4.) No consideration exists here because there was no bargain.  Katz did not do anything.  His retirement may have been given as consideration if  he had been told, “If you retire, we will pay you.”  This is Williston’s tramp—his retirement is a condition, not something bargained for.       

5.) However, when the company upped the offer, it seems they bargained with him.  They could have fired him, but they obviously wanted something.  If they would have fired him, it would have been bad employee relations.  The court does not look to bargain however.   It skirts this issue.  

6.) The court looks instead to reliance.  He gave up his job in reliance on a promise.  

7.) The court also looks at Feinberg v. Pfeiffer Company (1959) in which Feinberg was offered the opportunity to retire at any time she would elect with retirement of $200 a month.  She retired 2 1/2 years after the offer.  She was paid for about seven years when the company sent a check for $100, which she refused.  The company then discontinued payments.  The court found for her by applying Section 90.  

8.) Dare said Feinberg was distinguishable because Feinberg was free to quit at any time whereas Katz could have been fired by Dare.  However, the appeals court answers this by showing how Dare chose not to fire Katz and how Katz volunteered to retire.   He was an at-will employee.  It’s not that he would not be fired but that he was not.  He made the choice voluntarily. 

9.) In some cases, a change of position that might be viewed as financially beneficial can nonetheless support an action for promissory estoppel.  Vastoler v. American Can Co. (1983)—Vastoler accepted a promotion to a supervisory position in part because of the employer’s promise of certain pension benefits.  When the employer denied making the promise, Vastoler brought suit on the basis of promissory estoppel.  The trial court granted summary judgement to the employer on the ground that Vastoler did not suffer financial loss because he was better economically having accepted the supervisory position.  The court of appeals reversed on the basis that supervisory positions carry higher levels of stress and anxiety.  A jury could find that Vastoler was forced to absorb additional stress and emotional trauma in his new position.  There may, then, be detrimental reliance here even though he had a higher paying position.

10.) Reliance is closer to tort than contract.  Someone has injured you.  If the something they did is not a promise, yet you make them pay, it borders on tort.  

11.) “Invisible Handshake”—All commercial promises should be enforceable.  You should not need consideration except in family situations.

12.) Trexler’s Estate (1936)—In Trexler, the depression had forced General Trexler to decide whether to fire several employees who had been with him for several years place them on a pension.  He decided to promise them a pension of $50 a month and at his death, the employees filed a claim against his estate for the continuation of their payments.  The court said it was clear the General wanted to reduce overhead and at the same time wanted to give these employees some protection.  The court said it would not speculate on what the General would have done if the men would not have accepted the pension.  It was sufficient that the men accepted the offer and received the pension.  The court applied 90 and found for the men.  (This is an opposite conclusion from Ploughman.  The judge takes the opposite route and is upheld.)       

13.) Hayes v. Plantation Steel (1982)—Hayes (P), after 25 years of employment, announced his decision to retire.  One week before his actual retirement date, an officer of the company told him the company “would take care” of him.  The company paid him a pension for four years but stopped doing so because of financial conditions and a change of ownership.  The trial court ruled for Hayes, but the SC reversed.  The SC found no consideration as bargained-for exchange.  It said Hayes’ retirement could not be consideration because he announced his decision before the company made its promise.  For similar reasons, the court also rejected his promissory estoppel motion.  He could not show the promise induced detrimental reliance because his decision to retire preceded the promise.  (However, could you make a reliance case here?  He may have budgeted differently based on the promise.  He also could have changed his mind about remaining retired without the pension.)   

14.) Many courts look at the fairness of a promise rather reliance (usually if they cannot find it). 

15.) The general understanding is that all promises must be supported by consideration to be enforceable in the absence of consideration based upon promissory estoppel.  In this case, it was the detrimental reliance reasonably based on the promise to pay which enforced the pension agreement.  Clearly, no consideration was given by Katz for the promise.  

· Shoemaker v. Commonwealth Bank (Penn. Sup. Ct. 1997)—The Shoemakers (P) obtained a mortgage from Commonwealth (D).  As part of the agreement, they were to carry insurance on their home.  When the Shoemakers’ policy expired, the Bank sent a letter telling them that if they did not purchase more insurance, the bank may be forced to purchase it for them and add it as a premium to their loan balance.  Mrs. Shoemaker alleged that a representative called to tell them that if they did not purchase it, Commonwealth would do so and add it to the balance.  Thus, the Shoemakers assumed the insurance had been obtained for them.  After the home burned down, they found out it was uninsured, and they sued the bank for fraud, promissory estoppel, and breach of contract.  The bank alleged it called the Shoemakers to tell them the policy, which had been purchased for them was expiring and that they would be responsible for renewing it.  The trial court granted D’s motion for sj, and the Ps appealed.  

(1) The evidence is sufficient to create a genuine issue of material fact regarding the Shoemakers’ reliance.  The trial court erred in granting Commonwealth summary judgement on the Shoemakers’ promissory estoppel claim.  

(2) There is no breach of contract—there was no bargain for a contract.  There was a promise, however.

(3) Reliance—They did not purchase insurance, but would they have done so otherwise?  Maybe she did not rely.  Maybe she did not have the money to pay for the insurance.  She did say she had no money.  She said she  relied by not buying insurance.  If she had no money, this is contradictory.  How did she detrimentally rely in this situation.  If I ask you to dinner and then renege, and you tell me you detrimentally relied by not going to dinner at Tony’s...  What if you had no money for Tony’s.  

(4) However, as long as there was a plausible thing she could have done, reliance may be present.  Reliance is often a negative thing, a failure to do something.  Maybe one does not find a job because he relied on being paid for life.  One can rely by doing nothing.  In Shoemaker, the reliance is an omission, but it is to their detriment.  It is reliance.  It is plausible.  In Katz, he acted to his detriment—he retired.  A reliance by an omission is hard to prove in court, however.   

C. Restitution                                                                                                

· Express Contract—A contract given in express terms.                              
· Implied-in-fact Contract—Actions implied the contract (non-verbal); EX: You tell a dentist you want your teeth cleaned.  They give you a bill at the end.  You agreed to pay the standard charges.  When you order food, you implicitly agree to pay their charges.  You have a contract.  Corbin calls these tacit contracts.  Implied-in-fact is actually what is inferred from the parties’ conduct.

· “Implied-in-Law” Contract—Where there was unjust enrichment for one party or one party benefited; where there was no meeting of the minds, no assent.  Implied-in-law is not based on contract.  It is based on liability.  It is not a contract.
· NOTE: Restitution has one foot in tort (unjust enrichment) and one foot in contract (benefit).  Restitution is not handled under Restatement (Second).  It may come up under (Third).

· Glen v. Savage (SC of OR 1887)—Savage’s (D) lumber fell into the river, and Glen (P), without being asked, saved it.  He then sued to recover the amount he spent to save it.  Savage maintained he was not responsible for Glenn’s unsolicited actions.  The trial court awarded Glenn damages, and Savage appealed.  

(1) Holding—A gratuitous act solely for the benefit of another does not give rise to a duty to pay therefor.  

(2) There was no exchange of promises or other consideration.  No duty to pay arose.  This was a voluntary act of courtesy.  The good Samaritan cannot recover.  

(3) We want to avoid one officiously imposing himself, through his services,  on another party.

(4) Restatement of Restitution 116:




A person who has supplied things or services to another, although acting without the other’s knowledge or consent, is entitled to restitution therefor from the other if

(a) he acted unofficiously and with intent to charge therefor 

(b) the things or services were necessary to prevent the other from suffering serious bodily harm or pain, and

(c) the person supplying them had no reason to know that the other would not consent to receiving them, if mentally competent; and

(d) it was impossible for the other to give consent or, because of extreme youth or mental impairment, the other’s consent would have been immaterial.   

(5) Restatement of Restitution 117

(1) A person who, although acting without the other’s knowledge or consent, has preserved things belonging to another from damage or destruction, is entitled to restitution for services rendered or expenditures incurred therein, if

(a) he was in lawful possession or custody of the things or if he lawfully took possession thereof, and the services or expenses were not made necessary by his breach of duty to the other, and

(b) it was reasonably necessary that the services should be rendered or the expenditures incurred before it was possible to communicate with the owner by reasonable means, and

(c) he had no reason to believe that the owner did not desire him so to act, and

(d) he intended to charge for such services or to retain the things as his own if the identity of the owner were not discovered or if the owner should disclaim, and 

(e) the things have been accepted by the owner
(f) Illustration: In a storm, A’s boat is cast adrift on a river and is being broken by the current.  B engages the assistance of others and after several hours’ work removes the boat to a place of safety from which A, with knowledge of the facts, subsequently takes it.  Assuming B’s intent to charge for his services and expenses, he is entitled to restitution from A. 

(6) Reliance (90)/Restitution=two sides of the same coin

(7) Professor John Wade—“One who, without intent to act gratuitously, confers a measurable benefit upon another, is entitled to restitution, if he affords the other an opportunity to decline the benefit or else has a reasonable excuse for failing to do so.  If the other refuses to receive the benefit, he is not required to make restitution unless the actor justifiably performs for the other a duty imposed upon him by law.”  “Gratuitously” here seems to define the answer the best.  You did not consciously intend to make a gift with your service.   

· Commerce Partnership 8098 Limited Partnership v. Equity Contracting Company, Inc. (FL Dist Ct of App. 1997)—Commerce (D) contracted with a general contractor to perform improvements in its office building.  Equity (P) was the stucco and surfacing subcontractor for the job, and completely performed its work.  The general contractor did not pay Equity for the work, and later filed for bankruptcy.  Equity sued Commerce, alleging unjust enrichment.  Commerce said it had paid the general contractor in full.  The trial court entered judgement in favor of Equity, and Commerce appealed.  

1.) Holding--Where an owner has given consideration for the subcontractor’s work by paying out the contract price for the work, an unpaid subcontractor’s claim that the owner has been unjustly enriched must fail.  

2.) A subcontractor’s quasi-contract action against the owner must prove two elements to establish that the enrichment of the owner was unjust.  The Subcontractor must have exhausted all remedies against the general contractor and still remain unpaid, and the owner must not have given consideration to any person for the improvements furnished by the subcontractor.  An unjust enrichment cannot exist where payment has been made for the benefit conferred.  

3.) At trial, Equity did not prove that Commerce had not made payment to any party for the benefits conferred by Equity.  On remand Equity will bear the burden of proving that Commerce did not pay the general contractor.  

4.) It’s not unjust if the owner paid the general contractor in full but the subcontractor did not get paid.  Mere enrichment is not enough to trigger restitution.  Mere injustice is not enough either.  Commerce was enriched, but probably not unjustly.  It seems it paid in full.     

· Watts v. Watts (SC of WA 1987)—Sue (P) and James Watts (D) accumulated property during their 12 year non-marital relationship and produced two children.  She was 19 when they met, living with her parents, and working full time as a nurse’s aide in preparation of her nursing career.  Shortly after they met, James persuaded her to quit her job and move into an apartment paid for by him.  During their relationship, she contributed child care and homemaking services.  She also contributed personal property, worked in his office as a receptionist, and started a business from which he barred her after she moved out of their home.  Her claim was based on five theories, one being unjust enrichment.  The trial court dismissed the action for failure to state a claim on which relief may be granted, and this appeal followed.  

(1) Holding—Unmarried cohabitants may raise claims based upon unjust enrichment following the termination of their relationships where one of the parties attempts to retain an unreasonable amount of the property acquired through the efforts of both.

(2) Courts have held that such relationships and joint acts of a financial nature can give rise to an inference that the parties intended to share equally.  The joint ownership and the filing of joint income tax returns strongly implies that the parties intended their relationship to be in the nature of a joint enterprise, financially as well as personally.  Accordingly, the P has plead facts necessary to state a claim for damages resulting from the D’s breach of an express or an implied in fact contract to share with the P the property accumulated through the efforts of both parties during their relationship.  A claim of unjust enrichment does not arise out of an agreement entered into by the parties but is grounded on the moral principle that one who has received a benefit has a duty to make restitution where retaining such a benefit would be unjust.  The facts alleged are sufficient to state a claim based upon unjust enrichment.  

(3) The court noted that because no express or implied-in-fact agreement usually exists between the parties in cohabitation termination cases, recovery based upon unjust enrichment is sometimes referred to as “quasi-contract,” or contract “implied-in-law” rather than “implied in fact.”  Quasi contracts are obligations created by law to prevent injustice.  

(4) The court refers to In Matter of Estate of Steffes (WI 1980)—Mary Lou Brooks (P) was a cocktail waitress who met an older man.  She left her husband and two children to move in with him.  She stayed with this older man, nursing and maintaining him through to his death.  She took on many difficult household duties.  She sued the estate for money she claimed she was entitled.  The court below found an implied-in-fact contract from, among other things, Virgil’s (the older man she took care of) saying, “I want to see that Mary Lou gets the farm.”  The higher court affirmed this.  The court would not enforce a contract for which the sole consideration was sexual relations (meretricious relationship), so it looked at the overall relationship to see if there was something else.  (In Watts, referring to Steffes: “Courts have recognized that money, property, or services (including housekeeping or childrearing) may constitute adequate consideration independent of the parties’ sexual relationship to support an agreement to share or transfer property….”)  Holding of Steffes: The prevailing view that the services performed in the context of a family or marriage relationship are gratuitous is irrelevant where the P can show either an express or implied agreement to pay for those services, even where the P has rendered them with a sense of affection, devotion, and duty.  (An implied-in-fact contract was found to exist.)   

(5) Implied-In-Fact/Restitution/Reliance—These can all apply under the same set of facts.  They can work together.  They are conceptually separate terms, but they blur together.  

(6) A number of jurisdictions have allowed a party to a nonmarital relationship who makes substantial contributions to the other party to obtain some form of recovery from the other.  Such courts have relied on a number of legal theories, including express contract, implied-in-fact contract, and restitution based on unjust enrichment.  

(7) A general rule is that services rendered by family members to each other are presumed to be gratuitous, while services rendered between individuals who are not members of the same family are presumed to be for compensation.  Whether the parties are part of the same family depends on the facts and circumstances rather than simply kinship.        

· Mills v. Wyman (MA Supreme Jud. Ct. 1825)—Mills (P) nursed and cared for Levi Wyman, the son of the D.  Upon learning of this, Wyman (D) promised to repay Mills for his kindness and expenses incurred.  Later, Wyman reneges on his promise.  Mills filed an action in the court of common pleas.  Wyman wins a nonsuit against Mills.  Mills appealed.  

(1) Holding--A moral obligation is not sufficient consideration for a promise.

(2) There must be some other preexisting legal obligation which will suffice as consideration.  

(3) Basically, this is a bargain case.  There was a detriment to the P.  However, the benefit to the D is indirect.  This was an emancipated son who was not living at home.  Furthermore, the detriment has nothing to do with the promise.  (What is past cannot be used as consideration.  Consideration is something given in exchange in consideration for that thing.  The past has already happened—no bargain.)    

(4) Legally, the father has no responsibility.  An emotional attachment does not translate to legal obligation.

(5) RoC2, 86’s comment says there is no consensus on what moral obligation means.  

(6) The court writes, “There must have been some preexisting obligation which has become inoperative by positive law, to form a basis for an effective promise.  The cases of debts barred by the statute of limitations, of debts incurred by infants, of debts of bankrupts, are generally put for illustration of this rule.”  These are enforceable because there was a pre-existing legal obligation.  In the case, no pre-existing legal obligation existed.     

(7) RoC2, 82:

(1) A promise to pay all or part of an antecedent contractual or quasi-contractual indebtedness owed by the promisor is binding if the indebtedness is still enforceable or would be except for the effect of a statute of limitations.

(2) The following facts operate as such a promise unless other facts indicate a different intention:

(a) A voluntary acknowledgement to the obligee, admitting the present existence of the antecedent indebtedness; or

(b) A voluntary transfer of money, a negotiable instrument, or other thing by the obligor to the obligee, made as interest on or part payment of or collateral security for the antecedent indebtedness; or

(c) A statement to the obligee that the statute of limitations will not be pleaded as a defense. 

(8) According to 82, a promise to pay a debt barred by the statute of limitations can be express or implied from the conduct of the obligor.  

(9) RoC2, 83:  An express promise to pay all or part of an indebtedness of the promisor, discharged or dischargeable in bankruptcy proceedings begun before the promise is made, is binding.  (These debts will not be judicially implied.  They must be express.)    

(10) Contracts made by a minor prior to the time the minor reaches the legal age of majority are unenforceable unless they are for “necessaries,”  goods and services needed by the minor.  After reaching the age of majority a minor becomes legally liable on any contracts made during minority that the minor elects to “affirm”.  A minor may affirm a contract either expressly or by failure to “disaffirm” the contract within a reasonable time after reaching the age of majority.  RoC2, 85 reflects this:  Except as stated in 93, a promise to perform all or part of an antecedent contract of the promisor, previously voidable by him, but not avoided prior to the making of the promise, is binding.

(11) What is the difference between a legal claim discharged by the operation of law and a non-legal claim (like the one in this case)?  The court makes this fine distinction.  Posner’s argument for why we promote the former category is that they make good economic sense, promote the economy.  The person can make a promise and get his credit back under these rules.  He should be allowed to make a promise in this situation.  It is an efficient arrangement.  (The person is not obligated to a legal claim discharged, but he usually wants to be, to re-establish credit, etc.  That we do not enforce non-legal claims shows we are not willing to enforce all promises.)

· Webb v. McGowin (AL Ct of App 1936)—Webb (P), while in the scope of his duties for W.T. Smith Lumber Co., was clearing a floor which required him to drop a 75 lb. Pine block form the upper floor of the mill to the ground.  Just as he was releasing it, he noticed J. McGowin below and directly under where the block would have fallen.  In order to divert the block, he fell with it, breaking an arm and leg and ripping his heel off.  He was left crippled, unable to do labor.  In return for his act, McGowin promised to pay Webb $15 a week for the rest of Webb’s life.  J. McGowin paid this for eight years, but shortly after his death, the payments stopped.  Webb brought this action against the executors of McGowin’s estate for payments due him.  The executors obtained a nonsuit against him.  Webb appealed.  

(1) Issue—Was the moral obligation to compensate as promised sufficient consideration?  

(2) Holding—Yes.  It is well settled  that a moral obligation is a sufficient consideration to support a subsequent promise to pay where the promisor has received a material benefit, although there was no original duty or liability resting on the promisor.  

(3) RoC, 86

(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

(2) A promise is not binding under Subsection (1)

(a) if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

(b) to the extent that its value is disproportionate to the benefit.   
(3) Promissory restitution cases can be seen as occupying a middle ground between classical contracts and the pure restitution cases.  The similarity to classical contract is in the obligation that rests on the assent of the person subject to liability.  On the other hand, the promissory restitution cases involve liability even though no bargained-for exchange has occurred.  

(4) The court in Webb cites Boothe v. Fitzpatrick that held that a promise by a defendant to pay for the past keeping of a bull which had escaped from the defendant’s premises and been cared for by the plaintiff was valid, although there was no previous request.  The subsequent promise was found to be the equivalent to a previous request. 

(5)   The difference between this case and Glenn v. Savage is that Boothe said he’d pay while Savage never did.  Webb and Boothe are not about restitution. Webb is not about unjust enrichment.

(6) The court in Webb says that McGowin’s express promise to pay Webb for services rendered was an affirmance or ratification of what Webb had done raising the presumption that the services had been rendered at McGowin’s request.  (After all, certainly McGowin would have requested what he received, the saving of his life.)   However, this is a pure fiction.  The bargain between them never actually happened.  

(7) These promissory restitution cases are not quite restitution.  Webb did not intend to get paid.  However, was it a gift?

(8) Webb cannot recover in contract as there was no bargain and exchange.  The judge says they would have bargained, so this ex-post promise is allowed.  We want to encourage this type of behavior.  

(9) Lon Fuller looks at justifying moral consideration.  He writes, “The court’s conviction that the promisor ought to do the thing, plus the promisor’s own admission of his obligation, may tilt the scales in favor of enforcement where neither standing alone would be sufficient.  If it be argued that moral consideration threatens certainty, the solution would seem to lie, not in rejecting this doctrine, but in taming it by continuing the process of judicial exclusion and inclusion already begun in the cases involving infants’ contracts, barred debts, and discharged bankrupts.”  Remember, Posner justifies moral consideration from an economic point of view.  

(10) Suppose McGowin had not promised to care for Webb.  Restitution would have been difficult under Restitution 116 because he’d have to show the services were not rendered gratuitously.  Furthermore, courts have refused to allow recovery by nonprofessionals even for out-or-pocket losses involved in rescues.   

CI. Obligation in the Absence of Agreement

A.) In this section, the editors tell us we are talking about irrevocable offers.  Remember, in classical contract law, failure to reach an agreement on all terms would preclude the arising of any contractual obligation, since an acceptance that did not precisely match the offer could in law amount to no more than a counteroffer.  Until the offer was thus fully and unequivocally accepted, no liability would be incurred by the offeror, who could at any time prospectively terminate the offeree’s power of acceptance by revoking his offer.  Much of the history of modern contract law has involved a gradual movement away from this position, toward a lower, but perhaps less predictable, threshold of liability.  

· James Baird Co. v. Gimbel Bros., Inc. (US Ct of App 1933)—Gimbel (D) heard that bids were being taken for a public building and had an employee obtain the specifications for linoleum required for the building.  He submitted offers to various possible contractors, including Baird (P), of two prices for linoleum depending upon the quality used.  The offer was made in ignorance of a mistake as to the actual amount of linoleum needed, causing Gimbel’s prices to be about half the actual cost.  The offer stated:  “If successful in being awarded this contract, it will be absolutely guaranteed…and…we are offering these prices for reasonable prompt acceptance after the general contract has been awarded.”  Baird received this on the 28th of December, the same day Gimbel discovered its mistake, and telegraphed all contractors of the error, but the communication was received by Baird just after Baird submitted its lump sum bid relying on Gimbel’s erroneous prices.  Baird’s bid was accepted on the 30th.  Baird received Gimbel’s written confirmation of the error on the 31st but sent an acceptance despite this two days later.  Gimbel refused to recognize a contract.  Baird sued for breach of contract to deliver the linoleum under a contract of sale.  The judge directed a judgement for Gimbel.  

(1) Issues and Answers—Did Gimbel intend to be bound upon a contractor’s (offeree’s) mere reliance on its quoted prices?  No.  If not, may the doctrine of promissory estoppel be used by the offeree to bind the offeror.  

(2) “If successful in being awarded this contract” clearly shows Gimbel’s intent of not being bound simply by a contractor relying on or acting upon the quoted prices.  No award had been made at the time and reliance on the prices cannot be said to be an award of the contract.  

(3) Had a relying contractor been awarded the contract and then repudiated it, Gimble would not have had any right to sue for breach.  

(4) The contractors could have protected themselves by insisting on a contract guaranteeing the prices before relying upon them. 

(5) Neither is promissory estoppel available, as it is appropriate in dontative or charitable cases where harsh results have occurred.  However, an offer for an exchange, either being an act or another promise, is not meant to become a promise until a consideration is received.  Here, the linoleum was to be delivered for the contractor’s acceptance, not his bid.  Gimbel would not have put himself in so one-sided a deal, to make a promise without asking for consideration in return.  There was no bilateral contract here.    

(6) Baird cannot accept Gimbel’s offer, as he tried to do, because it had been withdrawn (revoked).  Baird did not accept by using Gimbel’s bid.  He would have to do something to accept.  If Baird had said, “We accept if we are awarded this contract,” this would not be acceptance.  It is a counter offer (new term—conditioned upon).  

(7) An important point to understand here is that if Baird would have accepted Gimbel’s offer and did not get the bid, it would have been stuck with unusable linoleum.  A way out:  Gimbel could have said, “If you get the contract with the low bid using our bid, we will provide linoleum at this price.  If you get the contract, you get our contract.”  There is no liability here if Baird is not awarded. 

(8) Need to use implied contract theory on both sides to try and fit into bilateral contract theory (classical).

(9) Hand saying §90 shouldn’t apply to commercial transactions since businesses should be able to take care of themselves.  

(10) Hand opinion was the most widely used until the 60s (DRENNAN case)

· Drennan v. Star Paving Co. (CA SC 1958)—Drennan (P) was preparing a bid on a public school construction project.  On the day the bid was to be submitted, Star (D) phoned in its bid of $7,131.60 for paving.  That bid was recorded and posted on a master sheet by Drennan (P).  It was customary in the area for bids to be phoned in on the day set for bidding and for general contractors to rely on them in computing their own bids.  Star’s bid for paving was low and used by Drennan.  The contract was awarded to Drennan the same evening.  The next day, Star informed Drennan of a error in its paving bid and refused to do the paving for less than $15,000.  Drennan, after several months of searching, engaged another company to do the paving for $10,948.66 and sued for the cost of the difference.  

(1) Holding—Drennan’s reliance on Star’s offer made the offer irrevocable.  

(2) The court utilizes 90 in holding the offer to be irrevocable.  Star had reason to expect that if its bid was low it would be used by Drennan and so induced “action…of a definite and substantial character on the part of the promissee.”  

(3) Star’s bid did not clearly imply revocability at any time before acceptance.  Where there is an offer for a unilateral contract, the theory that the offer is revocable at any time before complete performance is obsolete.  When any part of consideration requested in the offer is given or tendered by the offeree, the offeror is bound.  That is, the main offer includes a subsidiary promise, which is implied, that if part of the requested performance is given, the offeror will not revoke his offer, and if tender is made it will be accepted (Restatement 45).  

(4) Section 90’s purpose is to make a promise binding even though consideration is lacking; its absence is not fatal to the enforcement of the subsidiary promise.  Reasonable reliance acts in lieu of ordinary consideration.  

(5) Star had a stake in Drennan’s reliance on its bid.  This interest plus Drennan being bound by his own bid make it only fair that Drennan should have the chance to accept Star’s bid after the general contract was awarded Drennan.  

(6) Remember, 90 was traditionally for charitable subscriptions.  Donative problems were seen as having no place in business setting.

(7) Traynor says there is no bargain here.  He looks at 90 and 45 as being two sides of the same coin.  By starting its performance, Drennan is relying that the offer will still be there.  Traynor says because you rely, you create some legal obligation.  If the offeror puts himself “out there” and you rely on it, he is bound.   “…[A] general contractor is not free to delay acceptance after he has been awarded the general contract in the hope of getting a better price.  Nor can he reopen bargaining with the subcontractor and at the same time claim a continuing right to accept the original offer.” 

(8) Traynor works into Restatement 90 through 45 (the Brooklyn Bridge hypothetical) expanding the view that giving or tendering consideration will bind the promise to include justifiable reliance to have the same effect.   

(9) In a bid situation, the offeror is not bargaining for you to use his bid.  He is bargaining for the contract.  (Think about this.  He is not saying, “If you use my bid I will supply you X.  The contract has to be awarded.  The contract is what he wants.)  However, he induces you to rely on it to use it in the bid.  This is an analogy to a unilateral contract, not the same as a unilateral contract.  Performance is incidental.  The offeror wants the contract and when he puts the offer out there, the offeree will rely on it in making his bid.      

(10) Traynor builds on this and raises reliance.  It is now not just for donative promises but has a use in the commercial setting.  The offeror may be bound if injustice can only be avoided by doing so.    

(11) Writers in the 1980s asked, has reliance swallowed bargain?   There may now be a swing back toward classical contract law.

(12) Kemper (CA case)—The statute stated that offers of bids are irrevocable.  A mistake was made by a contractor for a city project.  The contractor goes to the city council to explain and is told, “too bad.”  The court says city council cannot do this.  It cannot exploit a mistake it is aware of.  The city had not relied.  

(13) Most courts have viewed James Baird and Drennan as squarely in conflict with each other.  If so, Drennan has clearly prevailed.  Since that case was decided, the overwhelming majority of courts that have considered this type of case have accepted Traynor’s analysis.  

(14) Absent a statute, it seems generally true that under the theory of decision employed in Drennan, the sub-contractor will be bound (at least for a reasonable time) to its bid, while the general will incur no liability if it chooses to “shop around” (although this might cost it the ability to accept the original offer).  Does this lack of protection for the subcontractor cast doubt on the wisdom of the Drennan decision? 

(15) Legal Realism—One of the fundamental teachings was that rules do not decide cases.  Judges do.  Understanding of judicial decisionmaking, therefore, requires an analysis of the factors influencing judges.  This broadened into a focus of inquiry beyond judges to include the behavior of people affected by the law.  An extension of the realist agenda included the “law and society” movement.  The “Wisconsin School” was important in this movement.             

(16) Unilateral offer p. 248 – reliance from §45 & 90.

· Berryman v. Kmoch (SC of KA 1977)—Berryman (D) entered into an agreement giving Kmoch (P), a real estate agent who wrote the agreement, an option to purchase his land, yet the recited consideration was never paid.  Berryman expressed to Kmoch his desire to be released from the agreement and sold the property to a third party.  Subsequently, Kmoch sought to exercise the option, and Berryman sued to have the option declared void for lack of consideration.  Kmoch contended his expenditures of time and money in attempting to find a buyer for the land constituted detrimental reliance on the agreement rendering it enforceable without consideration based on promissory estoppel.  No consideration because it wasn’t bargained for.  The trial court entered summary judgement for Berryman, and Kmoch appealed.  

(1) RoC2, 87 (Option Contract):

An offer is binding as an option contract if it

(a) is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or

(b) is made irrevocable by statute.

(As 87 only requires “recited” consideration, does it require consideration at all?)

(2) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.  

(1) Agreements may be enforceable even though they lack consideration, if the promisee reasonably relies to his detriment on a promise which was made by the promisor who reasonably expected to induce such reliance.  

(2) Kmoch here personally wrote the agreement.  Therefore, he knew it was not a contract to sell, and he knew that unless the consideration was paid the agreement was merely a continuing offer subject to revocation at any time prior to acceptance.  Therefore, he did not reasonably rely on the agreement as a contract to purchase the land in expending the time and money to attract buyers.  (A real estate broker’s job is to find buyers.  He will always do this for himself.  How did he rely when he was doing this for himself?  Other courts take an opposite view.)  Accordingly, promissory estoppel cannot be applied to enforce the option.  

(3) An option contract is an offer.  Did it lapse when Berryman sold the land? No.  An offer is officially revoked when the offer hears about it (Normile v. Miller).  If Kmoch had sent acceptance by mail, Berryman would have sold to two people.  

(4) Is the withdrawal a breach of contract?  An option contract is an irrevocable offer, an offer to sell something that is irrevocable because consideration is paid for it.  No consideration was given for the contract, so Berryman could withdraw.  However, had there been consideration, Berryman was entitled to say he “wanted to be released.”  This would not be a withdrawal but a request.  He would not have been able to withdraw if his request had been denied.  Had he made an unequivocal statement, in this situation, that he would not perform, he would have been guilty of breach.  

(5) What motivation would Berryman have had for making an irrevocable offer?  He may have induced Kmoch to go get buyers—bargain and exchange.  The court does not buy this.  (Many courts have upheld options under these circumstances.)  This theory and promissory estoppel fail.  

(6) When you want to have an option, figure out a way to have consideration for it.  Make it binding.

(7) The primary distinction between promises supported by promissory estoppel and those supported by consideration is that consideration is bargained for while promissory estoppel is not.  The detriment suffered as a consequence of the promise does not induce the promise.  Courts generally will analyze a contract for the presence of consideration, and only in its absence will the elements for promissory estoppel be determined.      

(8) Summary judgment standard of review – facts based on person that lost.  For jury trial is winner.

(9) Should have expected that the promise would be relied upon.

· Pop’s Cones, Inc. v. Resorts International Hotel, Inc. (Sup. Ct. NJ, Appellate 1998)—Pop’s (P), a vendor of TCBY, negotiated with Resorts (D) to lease a location in its resort hotel.  Relying on Resorts’ advice and assurances that an agreement had been reached, Pop’s ended its lease at its other location, placed its equipment in temporary storage, and retained an attorney to finalize the terms of the lease.  When Resorts later withdrew its offer, Pop’s could not return to its former location, which had been relet, and incurred further expenses until it found another suitable location one year later.  Pop’s sued Resorts for damages resulting form its detrimental reliance upon promises made during the contract negotiations.  When Resorts’ motion for summary judgement was granted, Pop’s appealed.  Won a trial.

(1) Holding--A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person, and which does induce such action or forbearance, is binding if injustice can be avoided only by enforcement of the promise.  

(2) The court cites Malaker which “seemed to have heightened the amount of proof required to establish a ‘clear and definite promise’ by searching for ‘an express promise of a clear and definite nature.’”  However, it reasons, recent cases relax the strict requirement in making a prima facie case of promissory estoppel.  

(3) Pop’s stands for the theory that you do not have to have a focused promise under sec. 90.  Resorts says in a letter that its offer was not binding.   However, Pop’s was told to move forward with its move.    

(4) There is no contract here.  However, Pop’s is given damages because it relied on Resorts’ promise.  We have assurances that amount to a promise here (although we don’t quite have a promise).   

(5) Pop’s only asks for reliance damages.  Specific performance would have been hard to get.  They would have needed a clearer promise.  Sec. 90 utilized by the courts to make people whole for what they have been out, rather than giving them the benefit of a bargain. (They were never sure they would get the lease, so not in a position to accept anything.  No deal.)  These are not expectation damages but reliance damages.   

(6) The promise is clear in Berryman, but no reliance is found.  Here, the promise is not clear, but we see reliance.  

(7) Normal rule is expectation damages not just reliance damages.

(8) The court cites illustration 10 of RoC2, 90.  The illustration is based upon Hoffman v. Red Owl Stores.   

(9) Reliance like tort – get you back to where you started.

(10) §90 becomes remedial device on reliance.

· Mid-South Packers, Inc. v. Shoney’s, Inc. (US Ct of App 1985)—Mid-South (P) and Shoney’s (D) engaged in negotiations for Shoney’s to purchase pork products from Mid-South. Mid-South had submitted a “proposal” letter that set forth prices and terms at which Mid-South would supply Shoney’s meat.   Eventually, the parties agreed that Mid-South would sell to Shoney’s on an as-ordered basis.  Part of the initial agreement was that there would be a 45-day notice of any price increase.  Subsequently, when Shoney’s made an order, Mid-South informed Shoney’s of a 10 cents-per-pound increase.  Shoney’s protested, but purchased anyway at 7 cent increase.  Shoney’s ordered from Mid-South several more times.  On the last order, Shoney’s deducted a $26,208 “offset” for what Shoney’s believed to be Mid-South’s improper price increases (due to the requirements in the “proposal” of a 45-day notice).  Mid-South sued for breach, and the trial court granted it summary judgement.  Shoney’s appealed. 

(1) Where is the offer and acceptance?

(2) Holding—In the absence of a requirements contract, each sale of a product to a purchaser carries its own contractual terms.  Mid-South’s firm offer had expired by the time it raised its prices.  Each sale thereafter was based on negotiations then.  Each time Shoney’s ordered, a new contract was formed.

(3) Shoney’s characterized its contract with Mid-South as a requirements contract.  This is an agreement in which one party agrees to purchase all his required goods or services from the other party exclusively for a specified time period.  (This can create problems.  Ex.--A buyer may agree to purchase all his goods from a seller and then order none.  He has to buy either 0 or all, nothing in between.  Consider the liability this is for the seller who must depend on the needs of the buyer.  If you agree to sell all your goods to one, you cannot go somewhere else.)  The court rejects this reasoning, as Shoney’s admitted it was free to purchase from anyone it wanted. 

(4) Mid-South claimed its proposal was no more than a firm offer.  UCC 2-207. Firm Offers: An offer to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror. (Notice: no consideration required.)   

(5) What if the Mid-South’s proposal was a firm offer?  How could this work?  Possibilities:

1) Shoney’s accepted once, with its first order.  (Problem—we do not know the quantity.  If we did know, and it turned out to be 80,000 units, Mid-South would be bound by a firm acceptance.)

2) There was no offer by Mid-South—Shoney’s purchase order may have been an offer that Mid-South accepted by shipping the requested units

3) Mid-South’s proposal letter is a continuing offer Shoney’s continues to accept, an irrevocable offer that continued to be accepted by Shoney’s p.o.’s.     

(6) The UCC says that for a contract you do not have to list a price—it could be based on the market.  However, you have to list a quantity.  Shoney’s had estimated its needs at 80,000 pounds of meat per week.  If  Shoney’s had sent in “Send 80,000” on a purchase order and Mid-South had complied, there would be offer and acceptance (as expressed in possibility #1 above). 

· Poel v. Brunswick-Balke-Collender Co. (NY CT of App. 1915)—By telephone and letters, Brunswick (D) offered to purchase 12 tons of rubber from Poel (P).  Poel wrote Brunswick that he accepted the offer but added that payment must be made in U.S. gold or equivalent dollars within 20 days of delivery.  Brunswick’s agent, Rogers, accepted, but required that the rubber must be promptly delivered and that an immediate acknowledgement was required.  Brunswick subsequently informed Poel that Rogers was without authority to enter into the contract and refused to perform.  Poel brought suit for breach of contract.  Among the questions litigated was whether a valid contract had been formed.  Brunswick alleged that the parties were still in the negotiation stage with each party adding additional terms creating a situation of rejections and counteroffers.  

(1) This opinion is as classical as you can get.  

(2) Holding—An acceptance which varies any term of the offer is deemed a rejection and counteroffer. 

(3) Since each of the letters exchanged made new demands on the other party, they acted as a series of rejections and counteroffers, i.e., negotiations.  No valid contract was ever formed.  Prior dealings between the parties would not affect an offer which contains additional written terms.  Since no unqualified assent to the other’s terms was ever given, no contract existed.   In classical contract, offer and acceptance must be mirror images – if not then it is a counteroffer.  

(4) UCC 2-207 changes this.  Under this section, a definite expression of acceptance sent within a reasonable time is valid even though it states terms different or additional to the terms agreed upon unless the acceptance requires approval of the additional or different terms.   (A purchase order is often seen as an offer and an invoice as an acceptance.) 

B.) UCC 2-207 (Additional Terms in Acceptance or Confirmation):

(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, (unless acceptance is expressly made conditional on assent to the additional or different terms).  (Mirror image restated)

(2) The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;

(b) they materially alter it; or

(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, (together with any supplementary terms incorporated under any other provisions of this Act).  (All default rules of code come back in.  Mainly provisions that effect the buyer.  First-shot rule replaces last-shot rule here.)

(I) 2-207 analyzed

(1) Under 2-207 oral contract without written notations is unenforceable.  

(2) Oral v. Written contract problems--Offer and acceptance is already there in the case of an oral agreement (i.e., telephone negotiation).  What is on the purchase order makes no difference.  What’s on the shipping slip makes no difference because:  1) A contract is already there.  2) If you send back new terms, it is a counteroffer (under classic offer and acceptance) 3) No one with authority to bargain for the company ever sees the shipping order (see 2(c)).  This “battle of the forms” rarely comes up. 

(3) “Battle of the Forms” deals with writing.  2-207 wanted to deal with an oral situation that added written terms.  If terms are added that are not material, they should become part of the contract.  The additional terms should be reasonable, however.         

(4) The code was attempting in 2-207 to redress the balance between offeror and offeree by replacing the “last shot” rule with a rule requiring explicit consent to material additional terms in the offeree’s responding form.  Does 2-207 replace the “last shot” rule with a “first shot” one, giving precedence to the terms of the offer, no matter how buried in boilerplate they may be?

(5) Some argue that most of the code is default rules.  2-207 is the default rule for the battle of the forms.  Parties can deviate from 2-207 and go with their own rules (maybe mirror image for offer and acceptance).  

(6) Different terms knock each other out.  Different terms object to other terms.  This is a mutual knock-out.  Terms drop out.  The UCC will provide the new terms to resolve the conflict.  

(7) Revised 2-207: Terms of Contract; Effect of Confirmation

If (i) conduct by both parties recognizes the existence of a contract although their records do not otherwise establish a contract, (ii) a contract is formed by an offer and acceptance, or (iii) a contract formed in any manner is confirmed by a record which contains terms additional to or different from those in the contract being confirmed, the terms of the contract, subject to Section 2-202, are:

(1) terms that appear in the records of both parties,

(2) terms, whether in a record or not, to which both parties agree, and

(3) terms supplied or incorporated under any provision of this [Act].  

This is a double knock-out rule.  It knocked out the Gateway problems.  Different terms are acceptable if in the written form records of both parties.  This is not so under existing 2-207.  Material differences would have to be expressly made.  

· Walker v. Keith (KY Ct of App 1964)—Walker (P) entered into a ten-year lease with Keith (D).  The contract gave Walker an option to renew the lease for ten additional years.  The parties were to agree on a fair rental at that time to be fixed based on the “comparative basis of rental at the date of renewal with rental values at this time reflected by the comparative business conditions of the two periods.”  Walker attempted to renew his lease, but Keith refused.  Walker brought suit for damages or specific performance.  The court fixed the reasonable rental value at $125 a month.  Keith appealed alleging that there was no way to fix the price and no contract existed.   

(1) Holding—Where essential terms such as price are not contained in an option contract and no standards are included whereby it may be judicially determined, no contract exists.

(2) The price term is essential in a lease contract.  The option fails to fix it or to provide any standard whereby the court can fix it. 

(3) Equity cannot rewrite a contract supplying the essential terms which the parties failed to provide.  The parties have merely agreed to agree.  Their failure to agree renders the option/offer incapable of being accepted.  

(4) If we have a contract to agree, we have offer and acceptance (contract).  The problem comes in figuring out how to enforce it. 

(5) This case is not open and shut.  This type of agreement happens frequently.  The agreement could have been drafted better.  The parties could have done more, perhaps put in set formulas for determining the future price.  They also could have hired a third party to settle this for them (although a “magical third party” rarely exists). They could put in a provision that both sides will negotiate in good faith.  

(6) Is such an agreement enforceable?  It depends.  Letter of intent—sometimes enforceable, sometimes not.     

C.) Two situations of incomplete bargaining: 

Agreement to Agree—The parties have reached on a number of matters but have left for future agreement one or more terms (Walker v. Keith).


Formal Contract Contemplated—The parties have reached agreement in principle on at least the major provisions of their agreement but they contemplate the execution of a formal written contract.  

When the parties contemplate the execution of a formal contract, they often reduce their agreement in principle to a written letter of intent.  It is possible that a fact pattern could involve both an agreement to agree and a formal contract contemplated.  For ex., the parties might reach agreement on all material terms of contract, except for delivery dates, which would be left for future agreement; the parties could express their agreement in principle in a letter of intent which contemplates the execution of a formal contract.   

What does Quake fall under?  

Charles Knapp looks at how each party would look at himself under each situation:

Under agreement to agree, each may regard himself as—

1) Not bound at all, free to walk away.  They may argue that pencil must be put to paper before anyone is bound.  This is the typical classical position.  (Walker v. Keith).

2) Fully bound.  An arbitrator could decide the issue in the event of a disagreement.  Some way could be devised to mechanically solve open provisions (3rd party or an objective standard to fill the gaps).

3) Obligated to bargain in good faith.  

Under the formal contract contemplated, each party may regard himself as—

1) Not bound.  Perhaps the parties agree in principle, but the agreement is not binding.  No reliance (the agreement could be worded this away). 

2) Fully bound.  All the parties have to do is sign off, and they have the deal.  Only the formal papers stand to be completed.  Maybe only a board of directors has to approve.  

3) Obligated to resolve problems.  Good faith is not to reach an agreement but to attempt to resolve disagreements.

Businesses should be allowed to make these types of agreements to protect themselves and give them assurances of good faith bargaining.  No one wants to lose a deal in an instant when it could have been avoided.  A good faith standard is lower than a reasonable standard. I could still act in good faith even though I am unreasonable.  If I refuse to budge from an artificially high figure then the other party can ask if I am bargaining in good faith.  A party may show someone else would give this price, but he is still obligated to bargain.  

· Quake Construction, Inc. v. American Airlines, Inc. (SC of IL 1990)—American Airlines (D) hired a general contractor to prepare and accept bids and award contracts for construction of the expansion of American’s facilities at O’Hare International Airport.  Quake Construction (P) was invited by the general contractor to bid on the employee facilities and auto shop projects.  Quake was orally informed that it had been awarded the contract for the project.  To induce Quake and its subcontractors to provide their license numbers, the general contractor sent Quake a letter of intent stating that the formal contract agreement was being prepared and would be available for signature shortly.  The letter also contained a cancellation clause.  American later terminated Quake’s involvement, and Quake sued for the damages it had suffered in procuring the contract, preparing to perform under the contract, as well as its loss of anticipated profit from the contract.  The circuit court held that the letter was not an enforceable contract and dismissed the complaint.  The appellate court found the letter ambiguous regarding the parties’ intent to be bound by it and remanded.  D appealed.  

(1) Holding—Although letters of intent may be enforceable, such letters are not necessarily enforceable unless the parties intend them to be contractually binding.  

(2) The intent of the parties is controlling.  What must be determined, as a question of law, is whether the language of a purported contract is ambiguous as to the parties’ intent.  If the terms are ambiguous, parol evidence is admissible to ascertain intent.  

(3) The cancellation clause here exhibited the parties’ intent to be bound by the letter because no need would exist to provide for the cancellation of the letter unless it had some binding effect.  However, the cancellation clause could also be interpreted to mean that the parties did not intend to be bound until they entered a formal agreement.  The letter is ambiguous.  Affirmed.

(4) This is not a classic holding.  The holding is that the language could show contract or no contract, ambiguous.  

(5) Quake seeks expectation damages, not reliance damages.  It views this letter as a full fledged contract.  There seems, however, to be at least a promise of a contract to entitle them to expectation damages.  The court here looks only at whether there was or was not a contract, not at promissory estoppel.  

CII. The Statute of Frauds                                                                                       RoC2, 110: Classes of Contracts covered under the Statute of Frauds

(1) The following classes of contracts are subject to a statute, the Statute of Frauds, forbidding enforcement unless there is a written memorandum or an applicable exception:

(a) a contract of an executor or administrator to answer for a duty of his decedent (the executor-administrator provision)—where an executor agrees to pay the debts of the estate;

(b) a contract to answer for the duty of another (the suretyship provision)—where someone promises to pay another party’s debt.  He promises to stand behind someone.  A stands behind B to C.  If a promise is given only for the benefit of the promisor, to protect his interest, the statute of frauds does not apply (recall the contractor who agrees to pay the wages of the subcontractor’s men to finish the job);   
(c) a contract made upon consideration of marriage (the marriage provision)—a contract made by a parent, not a promise made between the marrying couple.  This is a promise to settle money on the couple;

(d) a contract for the sale of an interest in land (the land contract provision)—suppose you give partial performance here for a given promise of land.  You may give enough to take this out of the Statute of Frauds;

(e) a contract that is not performed within one year form the making thereof (the one-year provision)—this provision makes all the trouble.  It is an arbitrary rule, a trap for the unwary that serves no legitimate purpose. The idea is that if the contract could have been performed within a year, it is not covered by the Statute of Frauds.  It must be (able to be) performed within a year.  Sometimes that which can be performed within a year is not the same as that which can be breached within a year. (Ex., a lifetime contract is not within the one-year provision because you may die within a year.)  
(2) Classes of contracts now covered by the Statute of Frauds provisions of the UCC:

(a) a contract for the sale of goods for $500 or more (2-201);

(b) a contract for the sale of securities (8-319);

(c) a contract for the sale of personal property not otherwise covered, to the extent of enforcement by way of action or defense beyond $5,000 in amount or value of remedy (UCC 1-206).

(3) In addition the UCC requires a writing signed by the debtor for an agreement which creates or provides for a security interest in personal property or fixtures not in the possession of the secured party. 

(4) Statutes in most states provide that no acknowledgement or promise is sufficient evidence of a new or continuing contract to take a case out of the operation of a statute of limitations unless made in some writing signed by the party to be charged, but that the statute does not alter the effect of any payment of principal or interest.

(5) In many states other classes of contracts are subject to a requirement of a writing.

Sometimes the Statute of Frauds is a technical defense when the parties do not deny that a contract took place, thus often letting them off the hook.

· Crabtree v. Elizabeth Arden Sales Corp. (NY Ct of App 1953)—Crabtree (P) began negotiating with Arden (D) for the position of the latter’s sales manager.  Crabtree insisted upon an agreement for a definite term.  He asked for three years at $25,000 per year.  Arden offered two years with $20,000 per year the first six months, $25,000 per year the second six months, and $30,000 per year the second year.  This was written down by Arden’s personal secretary with the notation “2 years to make good.”  A few days later, Crabtree accepted.  When he reported, a payroll change card was made up and initialed by the executive VP showing the above pay arrangement.  When Crabtree’s second increase was not given at the end of the year, the comptroller prepared and signed another pay-roll change card noting the salary increase with “as per contractual agreement.”  Miss Arden allegedly refused to approve the second increase, denying Crabtree had been hired for any specific period.  Crabtree sued for breach of contract, and Arden claimed that even if an agreement to pay him for two years had been made, it was barred by the Statute of Frauds b/c there was no “signed” agreement.    ISSUE: Is there satisfactory evidence to piece together from separate documents a written contract within the Statute of Frauds to make the agreement enforceable?

      

HOLDING: Yes
(1) When you make a written memo or notation about a contract, it is enforceable under the Statute of Frauds because the Statute of Frauds enforces most written contracts.   (Ex., if someone writes to you that the contract they sent you is unenforceable under the Statute of Frauds, it is now enforceable under the Statute of Frauds.)  

(2) As it is alleged that the contract here is for a two-year period, there must be written evidence of its terms to be enforceable as the two year performance would place it within the Statute of Frauds.  

(3) A contract not only has to be written, it should also be signed by the party in charge.  It does not have to be a full-fledged signature—could be monogrammed stationary, for example.  

(4) The two signed (or initialed) payroll cards were 1) signed with the intent to authenticate the information contained therein and 2) evidenced the terms of the contract.  

(5) All the essential terms were included except for the duration.  However, all that is required between the papers is a connection established by reference to the same transaction.  The two payroll cards and Ms. Arden’s memo all point to the Crabtree transaction.  The “salary increase per contractual arrangements with Miss Arden” is more comprehensive evidence.  A contract was made.
(6) If a signed memo gives you enough of the contract information, it is good enough. 

· Alaska Democratic Party v. Rice (SC of AK 1997)—The chair-elect of the Alaska Dem. Party orally offered the executive director job to Rice for two years.  The resulting obligation fell into the Statute of Frauds because it could not be performed within a year.  After quitting another job and moving to Alaska, Rice was told she could not have the job.  Rice sued and was awarded damages.  The party appealed.  

(1) Holding—RoC2, 139 (1): A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise.  

(2) RoC2, 139 (2):  In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:

(a) the availability and adequacy of other remedies, particularly cancellation and restitution;

(b) the definite and substantial character of the action or forbearance in relation to the remedy sought

(c) the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;

(d) the reasonableness of the action or forbearance;

(e) the extent to which the action or forbearance was foreseeable by the promisor.


(3) The judgement for Rice is affirmed.  The issue here is to what extent reliance will take a contract out of the Statute of Frauds. 

(4) The land sale provision is probably the most important of the “substantive” provisions of section 110 (1), since most of the others deal with fairly arcane situations.  Over the years, the courts of equity developed exceptions to the land sale provision when a party to an oral contract took possession and began to make improvements to the land.     

(5) As to the one-year provision:  If ten years ago, an oral contract that was to be performed within a year was made, the Statute of Frauds does not bar its enforcement.  In the reverse, it bars the enforcement of an oral contract to be performed by any amount of time over a year, even if the contract was made and repudiated yesterday.  Strangely enough, one of the purposes of the one-year provision was to prevent long term memory loss, requiring parties to beyond-a -year contracts to get their agreements in writing.   

D.) UCC 2-201. Formal Requirements; Statute of Frauds.

(1) Except as otherwise provided in this section a contract for sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker.  A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.  

(2) Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its content is given within 10 days after it is received.   A must object to B’s letter in writing within 10 days or he is bound by B’s letter.  In this situation, B is saying he confirms; A is bound if he does not object.  A has to object to the substance of the contract, that the contract is not accurate.  He cannot say he does not want to be bound.  This is an attempt to keep people from wriggling out of the contract.   
(3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable

(a) if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, had made either a substantial beginning of their manufacture or commitments for their procurement (a special order is a good indicator a contract was made); or

(b) if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted (If he claims he made a contract, the case is over, no Statute of Frauds issue here; keeps people from wriggling out); or

(c) with respect to goods for which payment has been made and accepted or which have been received and accepted (Consider the sale of land example that only gives you a claim for the part you perform.) (Sec. 2-606).

There is a general argument that RoC,2, 139 does not apply.  There seems to be enough protection under 2-201.  

CIII. The Meaning of the Agreement: Principles of Interpretation and the Parol Evidence Rule

· Joyner v. Adams (NC Ct of App 1987)—Joyner (P), owner of an office park contracted with Adams (D) to lease and develop property.  Adams agreed to pay Joyner a fixed  rate until 1980, contingent on Adams’ developing the property by that time.  Adams developed most of the property accordingly, except for one lot on which sewer and water lines were constructed but no buildings were erected.  Joyner asserted that his failure to properly develop the property made Adams liable for the suspended rent increases pursuant to the lease agreement.  Adams disputed this interpretation, claiming that the contract did not require that buildings be constructed.  Joyner filed suit, and trial court awarded $93,695.75 in damages.  Adams appealed.  

(1) We have been looking at contract formation up to this point and asking, is there formation?  Is there a contract in existence?  We are now in interpretation of contract.  We ask, what do you mean by the contract?  What is the difference between construction (legal significance) and interpretation (the meaning)?   

(2) Holding—Where there is disputed contractual language it is essential to determine whether any of the parties had knowledge of the other’s different meaning.

(3) The contract should be enforced pursuant to the meaning of the innocent party, the party who did not have knowledge of the other’s interpretation.  If you know you mean it a different way and do not say so, this is close to fraud.    

(4) The trial court mistakenly based its decision solely on the fact that Adams had drafted the agreement.  Contra proferentem—holds that contractual ambiguity should be resolved against the party who drafted the agreement.  This normally takes place in adhesion contracts but is not limited to such cases.   

(5) This holding is in accord with RoC2, 20 and 201(2).  

· Raffles v. Wichelhaus (England 1864)—Two merchants entered into a contract for the sale of cotton to arrive “ex peerless from Bombay.”  There were two ships named Peerless that were sailing from Bombay, one leaving in October and the other in December.  The seller contemplated delivery by the December Peerless, and the buyer contemplated the October Peerless.  When the buyer refused to take delivery in December, the seller brought suit for breach of contract.  The Court of Exchequer held for the buyer since there was no meeting of the minds and no binding contract.  

E.) Subjectivist View—if the parties attributed materially different meanings to contractual language, no contract was formed.  According to this view,  contract formation required a meeting of the minds.  

F.) Objective View (Restatement 230, 233)—Words, conduct should be interpreted in accordance with the standard of a reasonable person familiar with the circumstances, rather than in accordance with the subjective intention of either of the parties.  This lead to the conclusion that contractual language could be given a meaning neither party intended.                                 Illustration 1 of 230 (1) In an integrated agreement A promises to sell, and B promises to buy certain patents.  A intends to sell only English patents on a certain invention.  B understands that A promises to sell the English, French, and American patents on the invention.  If a reasonably intelligent person…would understand the agreement to state a promise to sell the English and American patents, but not the French patents, there is a contract and A and B are bound by that meaning.  This is like the 20 Bishops rule.   
G.) A list of maxims for contract interpretation (Professor Edwin Patterson):
(1) Noscitur a socciis—A word is affected by its immediate context.

(2) Ejusdem generis—A general term joined with a specific one will be deemed to include only things that are like the specific one.  Ex., S contracts to sell B his farm together with the “cattle, hogs, and other animals.”  This would probably not include S’s dog but would include his sheep.

(3) Exprssio unius exclusio alterius—If one or more specific items are listed, without any more general or inclusive terms, other items although similar in kind are excluded.  Ex. S contracts to sell B his farm together with “the cattle and hogs on the farm.”  This would exclude the sheep and S’s house dog.  

(4) Ut magis valeat quam pereat—An interpretation that makes a contract valid is preferred to one that makes it invalid.  

(5) Omnia praesumuntur contra proferentem—See above.

(6) Interpret contract as a whole—Terms should not be isolated from the whole contract.  They should be interpreted together as a whole.

(7) “Purpose of theParties”—This should prevail, but should be used with caution.  If the purpose of the parties is obscure, the court will be forced to a plain meaning interpretation.  

(8) Specific provision is exception to a general one—If two provisions of a contract are inconsistent with each other and if one is general enough to include the specific situation to which the other is confined, the specific provision will be deemed to qualify the more general one, that is, to state an exception to it.  

(9) Handwritten or typed provisions control printed provisions.  

(10) Public interest preferred in interpreting a contract.

· Frigaliment Imp. Co. v. B.N.S. Inter. Sales Co. (U. S. Dist. Ct. 1960)—Frigaliment (P), a Swiss corporation, and BNS (D), a NY corporation, made two almost identical contracts for the sale of chicken by the latter to the former.  BNS, which was new to the poultry business, believed any kind of chicken could be used to fill the order including stewing chickens.  Most of the order for the heavier birds was filled with stewers.  

(1) Issue—Did Frigaliment support its burden of persuasion that the word “chicken” should be used in its narrower sense so as to exclude stewing chicken?  Answer—no.  

(2) We are looking at the narrow v. the broad usage of a term.  

(3) Rule of law—The party who seeks to interpret the terms of the contract in a sense narrower than their everyday use bears the burden of persuasion to so show, and if that party fails to support its burden, it faces dismissal of its complaint.  

H.) Plain meaning rule—Do words have plain meaning?  Consider the parole evidence rule which allows you to exclude a party’s explanation of a contract when the party tries to explain the contract on its face (idea is that once you put something on paper, that is the end of it).  Are words really ever so clear that we do not allow a party to tell us something different?   Plain meaning promotes predictability only if you have a narrow audience that understands the language being used.

· AM International, Inc. v. Graphic Management Associates, Inc. (1995)—This case involved the royalty from a patent that AM had leased to GMA.  Although AM was not entitled a royalty by a strict reading of the contract, it contended that extrinsic evidence should be admitted to show that the parties intended the royalty to cover what was not covered.  Posner wrote the opinion.  He said that on the face of the contract, no payment is to be made.  Under a plain meaning rule, there is no issue here.  The issue is what evidence should be allowed in to determine the meaning of the contract.  If the meaning is truly plain, you allow nothing else in.  Posner suggests objective third party evidence is what should be allowed to guard against the subjective meaning of the parties.  

I.) Corbin’s letter to Judge Braucher:

(1) When a court excludes relevant evidence of the meaning given to the words of a contract by the parties thereto, on the ground that the words are not “ambiguous,” it is making interpretation depend exclusively on its own linguistic education and experience.  It is “plain” to the court based on what you know.  This is Corbin’s point.  
(2) When a court enforces a contract in accordance with an interpretation that seems “plain and clear” to the court and excludes relevant convincing evidence that the parties intended a different interpretation, it is “making a contract for the parties,” one that they did not themselves make.   The  court is violating the freedom of contract when it enforces a meaning not intended.  
(3) No word or group of words in any language has an “objective” meaning separate from and independent of its actual use by one person to convey his thoughts to another person.   Corbin’s view on plain meaning.  
(4) A party to a bargaining exchange (written or oral) may be bound in accordance with an interpretation that he did not give to its words, if 

(a) he knew or had reason to know that the other party in fact gave that interpretation to the words, and

(b) the other party neither knew nor had reason to know that the first party did not give the words that interpretation. 

Corbin says you should have all the evidence before you in making a decision on contracts.  Parties in a dispute should be heard. 
J.) Do words have no meaning?  Yes, but they are seldom fixed in meaning. 

· Hurst v. W.J. Lake (1932)—(On trade usage vocabulary)“…It must be evident that one cannot understand accurately the language of such sciences and trades without knowing the peculiar meaning attached to the words which they use.  It is said that a court in construing the language of the parties must put itself into the shoes of the parties.  That alone would not suffice; it must also adopt their vernacular.”

· C&J Fertilizer, Inc. v. Allied Mutual Insurance Co. (SC of IA)—C&J (P) took out an insurance policy against burglary.  The policy had a definition of burglary which included the necessity that signs of tampering exist on the exterior walls or doors.  The specifics of this were never pointed out to C&J.  It assumed it was barred recovery only if there were proof the burglary was an inside job.  C&J was burglarized of approximately $10,000.  The burglars left no sign of a forced entry on the building exterior, although tire tracks and a damaged inside door remained.  Allied (D), the insurer, denied coverage due to the lack of exterior damage.  A trial court held the loss not covered.  C&J appealed.  

(1) Holding—A provision of an insurance contract may not contravene the reasonable expectations of the insured.  In this case, plain meaning gives way to reasonable expectation.  

(2) This contract was an adhesion type contract, a contract that is often given on a “take it or leave it” basis.  A few terms are boilerplate over which the insured has no control.  It is therefore reasonable to insist that there not be any “fine print” that leaves the insured with something other than what he believes he is getting.  To hold otherwise permits insurers to act as private lawmakers.  A rigid adherence to contractual terminology should not prevent C&J from getting what it bargained for.  

(3) Dissent—There is no evidence in this case that C&J was duped or misled.  In the absence of such evidence, the terms of the policy should stand.  

(4) Insurance law—The greater burdens are on the dominant party because:

(1) the stakes are so high

(2) insurance carriers are the experts

(3) insurance companies have your money (that they invest to make money for themselves).  

(5) The majority says that if a provision violates your reasonable expectations it will not be held against you, even if you read it.  

(6) RoC2, 237: “[A party is] not bound to unknown terms which are beyond the range of reasonable expectation…[A] party who adheres to the other party’s standard terms does not assent to a term if the other party has reason to believe that the adhering party would not have accepted the agreement if he had known that the agreement contained the particular term.”      

(7) R. Keeton—“Regulation [of insurance adhesion contractsis relatively weak….  [J]udicial regulation of contracts of adhesion, whether concerning insurance or some other kind of transaction, remains appropriate.”  

(8) W. David Slawson—Reasonable expectations should apply to all standard contracts.  

(9) What about to general contract law?

(10) Roger Henderson—Contends that RoC2, 211 is narrower than a full-fledged version of the doctrine of reasonable expectations.  “The exception was narrowly drawn so as to assess the situation from the drafter’s perspective….  Only where a party has ‘reason to believe’ that the other party, one who understands that a typical form contract is being used, would not have assented to a particular term is that term to be ignored….[A]pplication of the exception requires taking the perspective of the insurer.”  

(11) RoC2, 211(3)—Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement.  

(12) Unconscionability—Rule of law whereby a court may excuse performance of a contract, or of a particular contract term, if it determines that such term(s) are unduly oppressive or unfair to one party to the contract.   The employment of standardized forms and the absence of bargaining over terms may also be the first step toward the application of this doctrine.  Unconscionability goes beyond interpretation and involves either judicial invalidation of provisions of a written contract or imposition of terms different form those stated in the contract.  

K.) The Parol Evidence Rule—Prevents one party from introducing into court extrinsic evidence of matters not contained in the unambiguous integrated written agreement, where that evidence is offered to supplement or contradict the written agreement.  It can be argued that this rule eliminates litigation and avoids fraud by one of the parties.   In order for it to apply, the contract must be integrated, intended to be a final and complete expression of the agreement of the parties.  If found to be partially integrated, the writing may not be contradicted by extrinsic evidence (RoC, 213).  It may, however, be supplemented by additional consistent terms.  Exceptions to the parole evidence rule:

(1) Does not apply to evidence offered to explain the meaning of the agreement.  

(2)  Does not apply to agreements, whether oral or written, made after the execution of the writing.

(3) Does not apply to evidence offered to show that effectiveness of agreement was subject to an oral condition precedent.  

(4) Does not apply to evidence offered to show that the agreement is invalid for any reason, such as fraud, duress, undue influence, incapacity, mistake, or illegality.

(5) Does not apply to evidence that is offered to establish a right to an “equitable” remedy, such as “reformation” of the contract (i.e., for a mistake in drafting, etc.).   

(6) Does not apply to evidence introduced to establish a “collateral” agreement between the parties (i.e., a warranty).

L.) To Corbin, integration was always a question of the actual intent of the parties, not a matter of some possibly fictitious intent attributed to the parties merely from an examination of the writing.    
· Thompson v. Libby (MN SC 1885)—Thompson (P) and Libby (D) entered into a contract for the sale of logs.  The contract contained all the necessary terms.  Libby later refused to pay for the logs.  Thompson brought a suit for the contract price and Libby defended  on the basis of a parol contemporary warranty which was allegedly breached by Thompson.  At trial, the court allowed the introduction of evidence concerning the warranty of quality orally given at the time of sale.  It found for Libby on this basis.  

(1) Holding—Where a contract is complete on its face, parol testimony is inadmissible to vary its terms.

(2) In this case of a sale of personal property a warranty of quality is considered a part of the contract and not a collateral contract.  Since a warranty is considered a contract term, it must be included in the contract. 

(3) The contract in this case does not seem to be integrated, however.  This court seems to find anything in writing integrated.  It seems to say that if a writing is on its face enforceable, it is integrated.   Classic view of contract law.  

(4) The parol evidence rule is a substantive rule of contract law, not a rule of evidence.
(5) Restatement (Second) 209-18. 

M.) UCC 2-202. Final Written Expression: Parol or Extrinsic Evidence.         Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented

(a) by course of dealing or usage of trade (Section 1-205) or by course of performance (Section 2-208); and

(b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.    

N.) Williston—4 corners rule—A contract should be read for its plain meaning within the “four corners” of the document.   

O.) Corbin (very influential in the erosion of the rigid view of the parol evidence rule)—He argues that even if evidence is offered which is on its face preposterous, we should allow it in and let it be judged on its merits.  If a second contract is intended to supercede an initial contract, it is a question of law…the initial contract will be superceded.  Let the trier of fact determine whether it was intended to be superceded. Why should we keep it away from the jury?                    --“It is universally agreed that it is the first duty of the court to put itself in the position of the parties at the time the contract was made; it is wholly impossible to do this without being informed by extrinsic evidence of the circumstances surrounding the making of the contract.”              --“[N]o man can determine the meaning of written words by merely glueing his eyes within the four corners of a square paper….  [I]t is men who give meanings to words and…words in themselves have no meaning….”  

P.) L. Gordon Crovitz, “Saving Contracts from High Weirdness”—Says the questioning of the language of contracts, by allowing preposterous evidence to be heard is harmful to all areas of contract law.  “Such reductio ad absurdam reasoning, undermining the rule of law, is what the deconstructionist theory of the Critical Legal Studies movement is all about….  The freedom to write contracts and the duty to abide by their terms are features of American life so basic that it’s hard to believe they could be litigated.”     

Q.) Vagueness v. Ambiguity                                                                     Vagueness—“Twilight,” “justice,” etc.; there are no precise parameters for these words.  You can create artificial parameters for them.

Ambiguity—“Peerless”; several possible meanings.  

Courts do not make the distinction between these.  Extrinsic evidence is allowed to explain an ambiguity.  According to Williston, something can be brought in, and not be barred by the parol evidence rule, to explain an ambiguity.  However, the ambiguity must be apparent from the “four corners” of the document.   (Ex.—In a case where a husband says on his dying bed, “All to mother,” no ambiguity is seen to exist in the words alone, even though extrinsic evidence can be shown that he called his wife, “mother.”)  Under Williston, you cannot introduce evidence to show ambiguity.  Corbin says you should be able to introduce evidence to show ambiguity.

· Taylor v. State Farm Mutual Automobile Insurance Co. (SC AZ 1993)—Taylor (P) was insured by State Farm (D) when he was involved in an accident with two other vehicles.  The other parties obtained combined verdicts against Taylor for about $2.5 mil. in excess of his insurance policy limits.  Taylor sued State Farm for bad faith, seeking damages for the excess judgement, and claiming State Farm improperly failed to settle within policy limits.  State Farm moved for summary judgement, asserting Taylor had relinquished his bad faith claim when he signed a release drafted by his attorney in exchange for State Farm’s payment of $15,000 in uninsured motorist benefits.  The judge denied the motion, finding the release was ambiguous and therefore parol evidence was admissible at trial to aid in interpreting the release.  The jury returned a verdict in favor of Taylor.  The court of appeals reversed, holding that the release agreement was not ambiguous and should have been strictly enforced.  Taylor appealed.

(1) Holding—A judge must first consider the offered evidence and, if he or she finds that the contract language is “reasonably susceptible” to the interpretation asserted by its proponent, admit the evidence to determine the meaning intended by the parties.  This is one of three approaches to deciding when something is barred by the parol evidence rule.  Williston says the contract must be ambiguous on its face to admit the evidence.  Corbin says evidence ought to be admitted to reveal the ambiguity or  problems arising in consideration of the parties’ intent.    

(2) Extrinsic evidence shows that either party’s interpretation may be valid.  Ambiguity is apparent.  The matter, then, was properly submitted to the jury.  

(3) Corbin’s view has been embraced by the courts here, specifically that a court may consider surrounding circumstances and all of the proffered evidence to determine its relevance to the parties’ intent, and then apply the parol evidence rule to exclude only the evidence that contradicts or varies the meaning of the agreement.     

(4) Farnsworth—Plain meaning rule—if a writing appears to be plain and unambiguous on its face, its meaning must be determined from the four corners of the instrument.  

(5) RoC2, 214(c). Evidence of Prior or Contemporaneous Agreements and Negotiations—Agreements and negotiations prior to or contemporaneous with the adoption of a writing are admissible in evidence to establish…(c) the meaning of the writing, whether or not integrated.  This does not require ambiguity.    

(6) This court says that words should be susceptible to an explanation of what they mean.  
(7) Restatement—Parol evidence should always be allowed to explain meaning, ambiguity aside.  This is not a dominant view.  This is an extreme position.  
(8) There is not a lot of ambiguity in the contract in Taylor.  The flat language says the bad faith claim should be discharged.  However, the evidence points to problems.  Bobby Syd certainly did not give up $2.1 mil. for  $15,000 in uninsured motorist benefits.  
(9) This case reflects a modern example of the parol evidence rule.
(10) Judge Kozinski—“Pacific Gas casts a long shadow of uncertainty over all transactions negotiated and executed under the law of California.  As this case illustrates, even when the transaction is very sizeable, even if it involves only sophisticated parties, even if it was negotiated with the aid of counsel, even if it results in contract language that is devoid of ambiguity, costly and protracted litigation cannot be avoided if one party had a strong enough motive for challenging the contract.”               
(11) Professor Prince—Says Kozinski gives an exaggerated reading of Pacific Gas.  “Pacific Gas only requires the trial court to take a preliminary look at the proffered interpretation and related extrinsic evidence before reaching a conclusion about the apparent ‘plain meaning’ of the contract…. [I]f the court concludes that the contract is not reasonably susceptible to the proposed interpretation, then dismissal is proper at an early point in the proceedings.”

(12) Judge Frank—“Although seldom mentioned  in modern decisions, the most important motive for perpetuation of the rule is distrust of juries, fear that they cannot adequately cope with, or will be unfairly unprejudiced by, conflicting ‘parol’ testimony….  Perjury, of course, is  pernicious and doubtless much of it is used in out courts daily with unfortunate success.  The problem of avoiding its efficacious use should be met head on.  Were it consistently met in an indirect manner—in accordance with the viewpoint of the adulators of the parol evidence rule—by wiping out substantive rights provable only through oral testimony, we would have wholesale destruction of familiar causes of action such as, for instance, suits for personal injury and for enforcement of wholly oral agreements.”    

· Sherrod, Inc. v. Morris-Knudsen Co. (SC MT 1991)—Sherrodd (P) subcontracted with a sub-contractor to the general contractor, Morrison-Knudsen (D), to do certain work.  Sherrodd contended that a representative of Morrison-Knudsen told him there were 25,000 cubic yards of excavation to be performed on the job and that he based his reliance on that representation.  Morrison-Knudsen denied that its representative made such a statement.  Sherrodd’s bid was accepted and he began work before a written contract was signed.  Sherrodd contended that its officers signed the contract, even though by then they knew that the job involved more than 25,000 cubic yards because a COP officer (sub-contractor to the general) threatened to withhold payment for work already done unless the contract was signed.  Sherrodd further contended that the COP officer verbally represented that a deal would be worked out wherein Sherrodd would be paid more than the sum provided for in the contract.  Sherrodd alleged fraud and breach of the covenant of good faith and fair dealing.  Morrison-Knudsen moved for sj which was granted based on the Montana parol evidence rule regarding modification of written contracts.  Sherrodd appealed.   Judgment affirmed.

(1) Holding—A written contract may be altered only by a subsequent contract in writing or by an executed oral agreement.

(2) The contract the P signed stated, “No verbal agreement with any agent either before or after the execution of this Subcontract shall affect or modify any of the terms….”  (misrepresentation clause) 

(3) Because, the written agreement supercedes all previous oral agreements, the parol evidence rule prohibits admission of any evidence of the alleged fraudulent statement of the D’s representative.  

(4) Dissent—An important exception to the parol evidence rule provides that evidence to explain fraud is not to be excluded.  

(5) Does parol evidence apply to reliance?  Some courts say yes, some no.  

(6) This opinion is at variance with most courts.  Most courts see fraud as an exception to parol evidence rule.  Basic rule—evidence of fraud is allowed.  Some courts, however, still enforce a misrepresentation clause even in the face of possible fraud by the D.  They allow the contract to be read within the four corners.  

(7) UCC 1-201(19)—“Good faith” means honesty in fact in the conduct or transaction concerned.                                                                                UCC 1-203: Obligation of Good Faith—Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement.                                                                                          UCC 2-103(b)—“Good faith” in the case of a merchant means honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade. 

As long as you are pure in heart, it does not matter how stupid you are.  Good faith is honesty in fact.

· Nanakuli Paving and Rock Co. v. Shell Oil Co. (US Ct of Appeals 1981)—Nanakuli (P) entered into a contract to purchase its concrete requirements from Shell (D).  The contract was in effect for several years and renewed several times.  Nanakuli sued over a one-year contract, contending Shell had failed to protect it from price increases.  It argued that although such protection was not enumerated in the contract, it was part of the trade usage in concrete and thus implied in the contract.  Further Shell had previously performed this service.  Shell argued that contract did not call for such, and its past conduct did not constitute a practice of protection.  Rather it was a temporary waiver of the contract price.  The trial court granted Shell jnov and Nanakuli appealed. 

(1) Holding—Trade usage and past course of dealings between contracting parties may establish terms not specifically enumerated in the contract, so long as no conflict is created with the written terms.  Usage of trade is allowed to interpret the contract even though Shell’s plain meaning stated, “Shell’s posted price at time of delivery.” Shell loses on trade usage, course of performance, and good faith.

(2) The court says trade usage can be extended to “place, vocation, or trade.”  What if a company does not know about the custom of the place in which it does business?  It is their business to know.  If you’re new and have actual knowledge, you are bound.   

(3) A waiver does not bind you.  The Code says a single instance is not a course of performance.  In the case, there are two examples of “waivers” from Shell.  This is significant enough to go to the jury.  The jury ruled against Shell by seeing it as a course of performance.  

(4) There was substantial evidence that the jury could rely upon in finding a consistent course of conduct including price protection.

(5) Requirements Contract—An agreement pursuant to which one party agrees to purchase all his required all his required goods or services from the other party exclusively for a specified period of time.

(6) Course of Dealing—Previous conduct between two parties to a contract which may be relied upon to interpret their actions.

(7) Trade Usage—A course of dealing or practice commonly used in a particular trade.

(8) Course of performance—The way the parties perform a contract—establishes what they intend. 

(9) UCC 2-202: Final Written Expression: Parol or Extrinsic Evidence.  Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set for the in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented:

(a) by course of dealing or usage of trade (Section 1-205) or by course of performance (Section 2-208); and

(b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.  

(10) UCC 1-205. Course of Dealing and Usage of Trade.

(1) A usage of trade is any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question.  The existence and scope of such a usage are to be proved as facts.  If it is established that such a usage is embodied in a written trade code or similar writing the interpretation of the writing is for the court.  

(2) The express terms of an agreement and an applicable course of dealing or usage of trade shall be construed wherever reasonable as consistent with each other; but when such construction is unreasonable express terms control both course of dealing and usage of trade and course of dealing controls usage of trade.  

(11) Amy Kastely—Courts are divided on the issue of when evidence of trade usage, course of dealing, or course of performance is admissible.  Some courts adopt a restrictive view, holding that such evidence is inadmissible if it appears to contradict the terms of the written agreement between the parties.  Kastely says you should not have to find an ambiguity to allow in trade usage.  Trade usage is part of the meaning. 

(1) “The principle of freedom of contract…requires that if the parties agree to change the trade usage, the agreement must be given legal effect so long as there is no external reason to override the agreement.  If parties agree to vary the normal trade usage, then section 1-205(4) provides that their explicit agreement controls….  Accordingly, when a written term appears to conflict with a trade practice, two questions must be asked: (1) Did the parties agree to the written term? (Is it an ‘express term of [their] agreement’?) and (2) What does the written term mean in its commercial context? In particular, does the written term mean that trade practice will not be followed?  If these questions are answered affirmatively, then trade usage is not binding.  Otherwise, it is.”  

(2) “’Express terms,’ then, are those terms that are actually contemplated and agreed to by both parties.  Not all written terms are ‘express terms,’ and the mere inclusion of a term purporting to vary normal practice in a printed form is not enough to prove that both parties agreed to it.  Something more is necessary to show that the parties actually expected that trade usage would not be followed in a particular transaction…. ”

(3) “The first step for a court in analyzing an apparent conflict between a written term and a trade usage under section 1-205(4) is to determine whether a trade practice relevant to the dispute exists.  Next, the court must determine whether the written term qualifies as an express term.  Finally, the commercial meaning of the express term must be established; in particular, the court must decide whether the express term requires that the normal trade practice not be followed.  This approach requires clear proof of the existence of a trade usage, but also gives full effect to the parties’ actual intentions or expectations concerning the usage.”    

CIV. Supplementing the Agreement: Obligation of Good Faith and Other Implied Terms

A.) Implied-in-fact—inferred from the parties conduct.  Parties imply certain meaning through their actions.                                                                           Implied-in-law—the court inferring a term and imposing it.                         Immutable—unchanging.                                                                                 The distinction between implied-in-fact and implied-in-law is often blurred.  The question in reading these cases is whether the term is implied by the court because of the parties conduct or for some other reason. 

· Wood v. Lucy (NY Ct of App 1917)—Lucy (D), a famous fashion designer, contracted with Wood (P) to grant him an exclusive right to endorse designs with her name and to market and license the designs with her name.  They were to split the profits derived from this in half.  The exclusive right was for a period of one year, renewable on a year-to-year basis, terminable on 90 days notice.  Lucy placed her endorsement on fabrics, dresses, and millinery without Wood’s knowledge and in violation of the contract.  Lucy claimed their agreement lacked the elements of a contract as Wood was not bound to do anything.  

(1) Holding—While an express promise may be lacking, the whole writing may be instinct with an obligation—an implied promise—imperfectly expressed so as to form a valid contract.  

(2) The implication of the promise arises from the circumstances.  Lucy gave an exclusive privilege and the acceptance of the exclusive agency was an acceptance of its duties.

(3) Lucy’s sole compensation was to be one half the profits resulting from Wood’s efforts.  Unless he gave his efforts, she could never receive anything.  Without an implied promise, the transaction could not have had such business efficacy as they must have intended it to have.  

(4) Wood’s promise to make monthly accounting and to acquire patents and copyrights as necessary showed the intention of the parties that the promise had value by showing that Wood had some duties.

(5) The promise to pay Lucy half the profits and make monthly accounting was a promise to use reasonable efforts to bring profits and revenues into existence. 

(6) “Imperfectly expressed”—If the parties look back, certainly they would have agreed that Wood had to sell Lucy’s goods. Implied-in-fact from the party’s behavior.   

(7) UCC 2-306(2) (Applies Wood v. Lucy as a default rule)—A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes, unless otherwise agreed, an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.  Note, this does not require the exclusive agent to use his best efforts.  This is an implied-in-law term—If the parties are silent, this is what will be put in.  Parties can deviate, and it is their choice to take it out.  Cardozo is filling in the gap left by the parties in this case.  In other words, he is saying this must have been what they meant.  There is an implied promise to work with.  This is clearly an implied-in-fact case.  2-306(2) makes it an implied-in-law situation.     

(8) Implied terms seen in other cases such as Hawaiian construction company and Exxon.

· Leibel v. Raynor Manufacturing Co. (KY Ct of App 1978)—Raynor (D) orally contracted with Leibel (P) to become an area-exclusive distributor of Raynor’s products.  Raynor subsequently became dissatisfied with Leibel and sent Leibel a notice of termination.  Leibel sued, contending that reasonable notice was not given prior to termination.  The trial court granted summary judgement for Raynor as to breach of contract, and Leibel appealed.  Middle man situation.  Dealer typically putting in a lot of investment w/o guaranty of payment.

(1) Holding—Reasonable notification is required in order to terminate an ongoing oral agreement creating a manufacturer-distributor relationship.  Opportunity to get back investment.

(2) The threshold question is whether the UCC applies.  By its terms, Article 2 applies to transactions involving goods or merchandise.  It is apparent that a contract between manufacturer and a distributor involves goods or merchandise, and, thus, Article 2 should apply.

(3) UCC 2-309.  Absence of Specific Time Provisions; Notice of Termination.

1) The time for shipment or delivery or any other action under a contract if not provided in this Article or agreed upon shall be a reasonable time.

2) Where the contract provides for successive performances but is indefinite in duration it is valid for a reasonable time but unless otherwise agreed may be terminated at any time by either party.

3) Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable.  

(4) Here, the distributor undoubtedly incurs expenses in reliance upon continuing the relationship.  It is not unconscionable to require reasonable notification.

(5) Implied-in-law case

· Caceci v. Di Canio Construction Corporate (Court of Appeals NY 1988)—The Caceci’s (P) contracted with Di Canio (D) for a parcel of land on which a one-family ranch home was to be constructed.  Di Canio guaranteed the plumbing, heating, and electrical work, roof and basement walls for one year from title closing.  When the kitchen floor started dipping four years later, Di Canio unsuccessfully attempted to repair the cracks and dips.  The Cacecis sued for breached duties under negligence and implied warranty theories, and the trial court awarded damages for the reasonable cost for correcting the slipshod performance.  The Appellate division affirmed solely on the implied warranty theory, holding that there was an implied term in the express contract between the builder-vendor and purchasers that the house be constructed in a skillful manner free from material defects.

(1) Implied Warranty of Merchantability (UCC 2-314)—An implied promise made by a merchant in a contract for the sale of goods that such goods are suitable for the purpose for which they are purchased.  Implied means it is not stated in the contract at all, and merchantability means the good is fit for the purpose for which it was intended.  This only applies if you are a merchant.  If a seller sells you a lamborghini and you do not know how to drive shift, you have a case against him under merchantability. Warranties are often disclaimed by sellers because of the implication of an implied warranty.  He has to state it or disclaim it in writing.  If nothing is said or written, the warranty is implied. 

(2) UCC 2-313. Express Warranties by Affirmation, Promise, Description, and Sample.  This provision describes when a warranty is express.  Note (2) states, “It is not necessary to the creation of an express warranty that the seller use formal words such as ‘warranty’ or ‘guarantee’ or that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty.”  
(3) Holding—The “Housing Merchant” warranty imposes by legal implication a contractual liability on a homebuilder for skillful performance and quality of a newly constructed home.

(4) The doctrine that the buyer must beware (caveat emptor) may not be invoked by Di Canio, a builder-seller, against the Cacecis, the purchasers.  Homes contracted for sale prior to construction involve an agreement between two parties who generally do not bargain as equals.  The purchaser has no meaningful choice but to rely on the builder-vendor to deliver what was bargained for—a house reasonably fit for the purchase for which it was intended.

(5) There is a relationship between implied warranties and personal injury law.  In the absence of statutory protection like that provided by blood shield statutes, courts have often been willing to hold commercial providers of services liable for breach of implied warranty, or on a similar tort theory.  By contrast, courts have been unwilling to impose warranty liability on providers of professional services, limiting the liability of professionals to negligence.        
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